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PJIEFACE    TO   VOL.  XCIV. 


More  than  one  hundred  pages  are  occupied,  after  such 
condensation  of  the  opinions  given  by  the  Judges  to  the 
House  of  Lords  as  we  thought  permissible,  by  the  report  of 
Egerton  v.  Earl  Brownlow  (p.  1 ) .  The  House  being,  as  we  know, 
judicially  infallible,  we  must  believe  that  this  case  is  still  a 
leading  authority  for  something;  but,  since  Baron  Parke's 
opinion  given  against  that  which  ultimately  prevailed  (see  at 
p.  23  below)  has  now  been  quoted  with  approval  in  the  House 
itself  (see  [1902]  A.   C.  496,   507)  and  public  policy  has 
been  declared  by  the  late  Lord  Davey  and  by  Lord  Lindley 
to  be  "an  unsafe  and  treacherous  "  or  "a  very  unstable  and 
dangerous  "  ground  of  decision  (Janson  v.  Brief ontein  Con- 
solidated Mines  [1902]  A.  C.  484,  500,  507),  it   does  not 
appear  likely  that  the  authority  of  Egerton  v.  Brownlow  will 
be  heard  of  again  to  any  practical   effect  unless  a   closely 
similar  case  should  recur.     One  cannot  help  suspecting  that, 
in  the  minds  of  the  majority  of  noble  and  learned  Lords  who 
decided  the  case  and  the  minority  of  the  Judges  summoned 
to  advise  them,  zeal  to  keep  the  fountain  of  honour  pure 
beyond   suspicion  and   to  rebuke    the   machinations   of  an 
ambitious  testator  was  not  unmixed  with  dislike  to  letting 
variations   on  the  theme   of  shifting  uses   go   beyond  the 
tolerably  familiar  name  and  arms  clause — in  short,  to  fancy 
conveyancing.      The   dispositions   of   the    seventh   Earl   of 
Bridgwater's  will  were  known  in  the  profession  many  years 
before  the  time  came  for  testing  their  validity,  and   Lord 
Eldon  was  believed  to  have  expressed  his  private  opinion 
that  they  could  not  be  supported.     In  this  case  the  opinion 
of  all  the  Judges  consulted  except  two  was  overruled,  though 
not  unanimously,  by  the  House  of  Lords ;  this  result  was 
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curiously  paralleled  a  generation  later  in  Allen  v.  Flood^  a 
the  authority  of  that  case  too,  as  at  first  understood,  1 
been  somewhat  qualified  by  later  decisions  of  th6  sa 
tribunal. 

Jefferys  v.  Boosey^  p.  389,  presents  an  equally  striki 
difference  of  judicial  opinions  upon  the  question— wh 
however  was  not  and  could  not  be  actually  decided,  and 
some  of  the  Judges  was  not  touched  at  all — whether  th 
was  copyright  at  common  law,  as  well  upon  the  poi 
involved  in  the  construction  of  a  statute  now  supersed 
But  here  the  House  of  Lords  was  unanimous.  The  opini 
which  deal  with,  this  high  question  of  natural  justice  ( 
in  the  admitted  absence  of  settled  authority,  or  any  ea 
authority  at  ^11,  it  was  treated  as  a  matter  of  first  princi 
throughout)  are  a  classical  repertory  of  the  arguments 
both  sides.  Most  lawyers  nowadays  accept  the  docti 
advocated  by  Chief  Baron  Pollock  and  Baron  Parke  j 
accepted  by  Lord  Brougham  and  Lord  St.  Leonards, 
certain  number  of  men  of  letters  have  strenuously  maintai] 
the  contrary  view  that  natural  justice,  in  virtue  of  a  s 
posed  ^'property  in  ideas,"  demands  the  recognition 
perpetual  copyright.  Some  of  them  testified  before 
Commission  on  Copyright  which  sat  thirty  years  ago. 
made  several  other  and  more  practical  recommendatic 
with  next  to  no  result  to  this  day  :  such  is  the  interes 
our  rulers,  and  I  fear  we  must  add  of  average  British  vot< 
in  the  welfare  of  literature  and  art. 

Murray  v.  Boyue,  p.  693,  disposed  of  minor  points 
copyright  law  which  are  not  likely  to  give  trouble  again, 
the  judgment  is  still  instructive.  We  learn  incidentally  t 
Badeker's  guide-books,  or  some  of  them,  were  originj 
founded  on  Murray's.  Now  Murray's  fame  is  multip^ 
and  ''  one  Ba)deker  "  has  become  famous  too,  while  the 
series  have  such  marked  and  distinct  individuality  in  met 
as  well  as  details  that  no  one  could  think  either  was  cot 
from  the  other.  We  may  observe  that  nowadays  s< 
authors  and  publishers   act   on    the    assumption   that 
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copyright-owner's  licence  is  required  to  authorize  even  the 
shortest  quotation  from  a  published  work.  It  is  clear  that 
Kindersley,  V.-C.  did  not  think  so,  and  we  are  not  aware  of 
any  later  authority  which  justifies  such  a  contention. 

Maunsell  v.  Hedges^  p.  532,  is  one  of  the  line  of  high 
authorities  which  ought  to  have  exploded,  much  sooner  than 
they  .finally  did,  the  fallacy  that  there  is  a  kind  of  "  repre- 
sentation" not  amounting  to  a  promise  and  yet  capable  of 
producing  an  "  engagement  "  which,  though  not  a  contract,' 
will  be  enforced  by  equitable  remedies.  One  or  two  Vice- 
Chancellors,  however,  clung  to  this  notion  for  quite  twenty 
years  more.  The  word  "  engagement "  must  have  had  a 
certain  fascination  for  the  Equity  Bar  in  the  third  quarter  of 
the  nineteenth  century.  For  a  while  it  became  a  special 
term  of  art  in  the  cases  on  married  women's  acts  binding 
their  separate  property,  and  it  was  freely  used  instead  of 
"  agreement "  or  '^  promise "  in  the  original  draft  of  the 
Indian  Contract  Act  prepared  about  forty  years  ago  by  the 
Indian  Law  Commission  in  England,  which  included  at  least 
one  eminent  equity  lawyer. 

Waldron  v.  Sloper^  p.  642,  is  an  important  authority  on 
jl/     the   delicate   questions    of    equitable   priority   which  arise 
between  personally  innocent  incumbrancers  of  whom  one  or 
the  other  must  suffer  by  the  fraud  of  a  third  person. 

The  House  of  Lords,  which  will  not  let  a  cause  stand  over 
indefinitely  (p.  562),  is  less  patient  than  the  Supreme  Court 
of  the  United  States.  In  1903  that  august  tribunal  intimated 
its  opinion  that  a  suit  between  the  States  of  New  Jersey  and 
Ij^t  Delaware,  in  which  an  interim  injunction  had  been  granted 
^jj^t  thirty  years  earlier,  had  better  be  brought  to  a  hearing. 
^Ijv  Certain  preparations  were  made  for  what  might  have  been  a 
jj^,j  memorable  litigation  between  two  sovereign  States,  involving 
j.^.^,'  investigation  of  the  earliest  colonial  grants  affecting  their 
hod  present  territory  ;  but  the  end,  we  believe,  was  a  settlement 
^jg(]    out  of  Court. 

,n.-  r.p. 
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IN  THE  HOUSE  OF  LORDS. 


EGERTON  V.  EARL  BROWNLOW. 

(4  H.  L.  C.  1—256  ;  S.  C.  23  L.  J.  Ch.  348 ;  18  Jup.  71.) 

A  contdngent  gift  or  interest  has  a  real  existence,  capable,  as  much  as  a 
vested  interest  or  estate,  of  being  operated  upon  by  a  condition  subsequent, 
even  though  the  condition  will  necessarily  take  effect  (if  at  aU)  before  the 
contingency  can  happen. 

The  Earl  of  Bridgewater  by  his  will  devised  very  large  real  estates  to 
trustees  to  make  a  settlement  according  to  the  limitations  mentioned  in  the 
will.  One  of  theso  limitatious  was  **  to  Lord  Alford  for  and  during  the 
term  of  ninety-nine  years,  if  he  shall  so  long  live ;  "  remainder  to  trustees 
during  his  life  to  preserve  contingent  remainders ;  **  remainder  to  the  use 
of  the  heirs  male  of  his  body,  with  remainder,  in  default  of  such  issue,  to 
the  use  of  0.  H.  0.  for  the  term  of  ninety-nine  years,  if  he  shall  so  long 
live ; "  remainder  to  trustees  to  preserve  contingent  remainders ;  "re- 
mainder to  the  use  of  the  heirs  male  of  the  body  of  0.  H.  0.,  subject, 
nevertheless,  as  to  the  several  uses  and  estates  so  to  be  limited  to  Lord  Alford 
and  G.  H.  0.,  and  to  the  trustees  during  their  respective  lives,  and  to  the 
heirs  male  of  their  respective  bodies,  to  the  several  provisoes  for  the  deter- 
mination thereof  hereinafter  contained."  The  testator  then  declared  "  that 
in  the  ^settlement  to  be  made  pursuant  to  this  my  wiU,  my  said  estates  are 
not  to  be  Umited  successively  to  the  use  of  the  first  and  other  sons  of  I^rd 
Alford  or  of  C.  H.  0.,  in  tail  male,  but  to  the  heirs  male  of  their  respective 
bodies,  in  the  words  of  this  my  will,  it  being  my  intention  that  the  vesting 
of  my  estates  in  the  heirs  male  of  their  respective  bodies  shall  be  suspended 
during  the  lives  of  the  said  Lord  Alford  and  G.  H.  0.  respectively."  The 
testator  then  provided,  **  that  if  Lord  Alford  shall  die  without  having 
acquired  the  title  of  Duke  or  Marquis  of  Bridgewater  to  him  and  the  heirs 
male  of  his  body,  then,  and  in  such  case,  the  use  and  estate  hereinbefore 
directed  to  be  limited  to  the  heirs  male  of  his  body  shall  cease  and  be 
absolutely  void."  There  was  a  similar  proviso  as  to  Lord  Alford  acquiring 
such  title  within  five  years  after  he  should  succeed  to  be  Earl  Brownlow, 
and  unless  he  did  so,  the  testator  directed  that  the  estate  limited,  Ac.  (as 
before)  *' shall  thenceforth  cease  and  be  absolutely  void;   and  my  real 
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estates  hereinbefore  devised  shall  thereupon  go  over  and  be  ^^i^^^ 
according  to  the  subsequent  uses  and  limitations  declared  and  directed  by 
this  my  will,  as  if  the  said  Lord  Alford  were  actually  ^>^/i  without  fasue 
male."  Lord  Alford  entered  into  possession  of  the  estates,  bu^^*^ 
without  acquiring  either  of  the  titles,  leaving  an  heir  male  : 
Held,  (1 )  That  the  proviso  was  in  the  nature  of  a  condition  subsequent  (1)  ; 

(2)  That  the  proviso  was  void,  as  being  against  public   policy  (2) ;    and 

(3)  That  consequently  the  eldest  son  of  Lord  Alford  was  entitled  to  the 
estates  tmder  the  limitation  "  to  the  use  of  the  heirs  male  of  his  body." 

John  William,  the  seventh  Earl  of  Bridgewater,  deceased,  was, 
at  the  time  of  his  death,  possessed  of  very  large  real  estates  in 
several  counties  in  England,  and  also  of  personal  estate  of  great 
value.    On  the  Slst  of  March,  1823,  he  made  a  will  duly  executed 
and  attested  as  by  law  was  then  required  for  the  devise  of  freehold 
estates.    By  this  will  he  gave  to  his  wife,  during  the  term  of  her 
natural  life,  the  clear  yearly  sum  of  12,000Z,  of  lawful  money  of 
Great  Britain,  to  be  charged  upon  certain  estates  in   Salop  and 
Chester,  and  likewise  an  annuity  of  4,000^  to  the  Bight  Honourable 
Sir  Charles  Long,  and  to  his  wife  Lady  Long  (the  testator's  niece), 
for  their  respective  lives,  charged  upon  the  same  estates  ;   and 
subject  to  these  charges  he  devised  all  his  estates,  whatsoever  and 
wheresoever,  "unto  and  to  the  use  of  the  Right  Honourable  John,  Earl 
Brownlow,  the  Right  Honourable,  Edward  Herbert,  Lord  Viscount 
Clive,  and  the  said  Sir  Charles  Long,  their  heirs  and  assigns  for  ever, 
upon  trust,  by  such  conveyances  or  assurances  as  shall  be  deemed 
expedient,  or  counsel  shall  advise,  to  convey  and  assure,  settle  and 
limit  all  my  said   hereditaments    and   real  estates  hereinbefore 
devised,  with  their  appurtenances,  to  the  several  uses,  upon  the  trusts, 
and  for  the  intents  and  purposes,  and  with,  under,  and  subject  to 
the  powers,  provisoes,  limitations,  and  declarations  hereinafter  by 
this  my  will  declared  and  directed  concerning  the  same ;  and  in  the 
mean  time  to  permit  and  suffer  my  said  hereditaments  and  real 
estates  to  be  held  and  enjoyed  by,  or  to  pay,  apply,  and  dispose  of 
the  rents,  issues,  and  profits  thereof,  unto  or  for  the  benefit  of  such 
person  or  persons,  or  for  such  intents  and  purposes  as  the  same 
would  go  or  belong  to  or  be  applicable  if  such  settlement  had  been 
actually  made  pursuant  to  this  my  will :  And  I  will  and  direct  that 
such  conveyance  and  settlement  shall  be  to  the  use  of  the  heirs  of 
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my  body ;  remainder  to  the  use  ♦of  the  trustees,  &c."  There  were 
then  certain  limitations  in  favour  of  his  brother's  son  in  tail  male, 
which  never  took  effect,  remainder  to  the  use  of  his  wife  for  life, 
without  impeachment  of  waste,  and  from  and  after  her  decease, "  to 
the  use  of  the  said  Dame  Amelia  Long  for  the  term  of  ninety-nine 
years,  if  she  shall  so  long  live :  remainder  to  the  said  John,  Earl 
Brownlow,  and  Edward  Herbert,  Lord  Viscount  Clive,  and  their 
heirs,  during  her  life,  in  trust  to  preserve  contingent  remainders : 
remainder  to  the  use  of  the  heirs  male  of  the  body  of  the  said 
Dame  Amelia  Long :  remainder  to  the  use  of  the  Right  Honourable 
John  Hume  Cust,  commonly  called  Lord  Viscount  Alford,  the  eldest 
son  of  the  said  John,  Earl  Brownlow,  by  my  niece,  Sophia  Lady 
Brownlow,  his  late  wife,  deceased,  for  and  during  the  term  of  ninety- 
nine  years  computed  as  aforesaid,  if  the  said  John  Hume,  Lord 
Viscount  Alford,  shall  so  long  live  :  remainder  to  the  use  of  the  said 
Edward  Herbert,  Lord  Viscount  Clive,  and  Sir  Charles  Long,  and 
their  heirs,  during  the  life  of  the  said  John  Hume,  Lord  Viscount 
Alford,  in  trust  to  preserve  contingent  remainders  :  remainder  to 
the  use  of  the  heirs  male  of  his  body :  with  remainder,  in  default 
of  such  issue,  to  the  use  of  the  Honourable  Charles  Henry  Cust, 
second  and  only  younger  son  of  the  said  John,  Earl  Brownlow,  by 
the  said  Sophia,  Lady  Brownlow,  his  late  wife,  for  the  term  of  ninety- 
nine  years,  computed  as  aforesaid,  if  he  the  said  Charles  Henry 
Cust  shall  so  long  live  :  remainder  to  the  use  of  the  said  Edward 
Herbert,  Lord  Viscount  Clive,  and  Sir  Charles  Long,  and  their  heirs, 
during  the  life  of  tlie  said  Charles  Henry  Cust,  upon  trust  to  pre- 
serve contingent  remainders  :  remainder  to  the  use  of  the  heirs 
male  of  the  body  of  the  said  Charles  Henry  Cust :  subject  never- 
theless, as  to  the  several  uses  and  estates  so  to  be  limited,  to  the 
said  John  Hume,  Lord  Viscount  Alford,  and  Charles  Henry  Cust, 
and  to  the  trustees  during  their  respective  lives,  and  to  the  *heirs 
male  of  their  respective  bodies,  to  the  several  provisoes  for  the 
determination  thereof  .hereinafter  contained."  Then  followed 
remainders  to  Wilbraham  Egerton,  of  Tatton,  Esq.,  for  life ;  then  to 
trustees  to  preserve,  &c. ;  then  to  William  Tatton  Egerton,  eldest 
son  of  the  said  Wilbraham  Egerton ;  then  to  trustees  to  preserve ; 
then  to  the  first  and  other  sons  of  the  said  William  Tatton  Egerton, 
**  severally  and  successively  according  to  seniority,  and  the  heirs 
male  of  their  respective  bodies,  every  elder  son  and  his  issue  male 
to  be  preferred  to  the  younger  son  and  his  issue  male."  There 
were  similar  remainders  to  all   the  sons  of  the  said  Wilbraham 
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Egerton,  and  remainders  to  other  persons,  after  which  the  will 
proceeded  thus  :  "  With  remainder  to  the  use  of  my  own  right 
heirs  for  ever.  And  I  declare,  that  in  the  settlement  to  be  made 
pursuant  to  this  my  will,  my  said  estates  are  not  to  be  limited  suc- 
cessively to  the  use  of  the  first  and  other  sons  of  my  said  brother, 
or  of  the  said  Dame  Amelia  Long,  or  of  the  said  Lord  Viscount  Alford, 
or  of  the  said  Charles  Henry  Gust,  in  tail  male,  but  to  the  heirs 
male  of  their  respective  bodies,  in  the  words  of  this  my  will ;  it 
being  my  intention  that  the  vesting  of  my  estates  in  the  heirs  male 
of  their  respective  bodies  shall  be  suspended  during  the  lives  of  my 
said  brother,  the  said  Dame  Amelia  Long,  the  said  Lord  Viscount 
Alford,  and  the  said  Charles  Henry  Gust,  respectively.  Provided, 
and  I  declare  my  will  to  be,  that  every  person^ who  shall  be  entitled 
under  the  uses  and  limitations  of  this  my  will,  or  any  settlement 
pursuant  thereto,  to  the  beneficial  enjoyment  of  my  said  estates,  or 
any  part  thereof,  for  any  term  of  years  determinable  on  his  death, 
or  as  tenant  for  life  in  possession,  or  as  tenant  in  tail  in  possession, 
shall  take  and  assume,  or  shall  retain,  as  the  case  may  require,  the 
surname  and  arms  of  Egerton  only,  and  shall  at  all  times  thereafter 
continue  to  use  and  bear  such  surname  and  arms,  and  no  others ;  and 
that  incase  any  such  person  not  then  having  *such  surname  and  arms 
shall  neglect  or  refuse  to  assume  and  take  the  same  for  six  calendar 
months  after  he  shall  become  so  entitled  in  possession,  or  having  then 
or  having  within  the  time  so  limited  assumed  and  taken  such  surname 
and  arms,  shall  afterwards  discontinue  to  use  and  bear  the  same,  or 
assume  or  use  any  other  surname,  or  bear  any  other  arms  than  the 
name  and  arms  of  Egerton,  then,  and  in  every  such  case,  the  use 
and  estate  directed  to  be  limited  to  every  such  person  so  refusing, 
neglecting  or  discontinuing  to  use  the  name  and  arms  of  Egerton 
only,  who  shall  take  for  a  term  of  years  determinable  on  his 
death,  or  for  his  life,  and  also  the  use  or  estate  directed  to  be 
limited  to  trustees  and  their  heirs  during  his  or  her  life,  for  pre- 
serving contingent  remainders  and  the  trusts  thereof,  and  also  the 
use  or  estate  directed  to  be  limited  to  the  heirs  male  of  his  body, 
or  all  such  of  the  uses  or  estates  directed  to  be  limited  to  the  sons 
of  any  such  person  in  tail  male,  as  for  the  time  being  shall  be  in 
contingency  or  suspense,  as  the  case  may  happen,  shall  thereupon 
cease,  determine,  and  be  void ;  or  if  the  person  so  refusing,  neglect- 
ing, or  discontinuing  to  use  the  name  and  arms  of  Egerton  only, 
shall  be  tenant  in  tail,  whether  by  purchase  or  descent,  under  or 
according  to  the  uses  or  limitations  declared  or  directed  by  this  my 
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will,  then  the  estate  tail  limited  to  or  vested  by  descent  in  hiin  shall 
absolutely  determine  and  be  void  ;   and  that  thereupon  my  said 
estates  shall  go  over  and  stand  limited  to  the  posterior  uses  and 
limitations  thereof  declared  or  directed  by  this  my  will,  and  the 
powers,  privileges,  and  authorities  annexed  to  the  same,  and  the 
trusts  and  purposes  to  be  declared  thereof  respectively  shall  be 
advanced  and  take  effect  as  if  the  use  or  estate,  uses  or  estates,  so 
directed  to    determine,   had  never  been   created,   and    so    toties 
quoties;  and  that  every  person  so  assuming  and  taking  the  sur- 
name and  arms  of   Egerton,  in  compliance   with   such  proviso, 
*tfhall  apply  for  and  use  his  utmost  endeavours  to  obtain,  as  soon 
as  reasonably  may  be,  his  Majesty's  license  or  authority  under 
his  Sign  Manual,  or  an  Act  of  Parliament  to  sanction  the  same ; 
and  every  person  neglecting  or  refusing  so  to  do  shall  be  deemed 
to  have  refused  to  take  such  surname  and  arms  as  aforesaid,  and 
the  said  proviso  shall  take  effect  accordingly  as  if  he  had  actually 
refused  so  to  do;  but  that  notwithstanding  such   proviso,   any 
person  succeeding  to  the  enjoyment  of  my  said  estates,  and  having 
any  title  of  honour,  shall  be  at  liberty  to  retain  the  same,  except 
as  hereinafter  provided  in  respect  to  the  said  John  Hume,  Lord 
Viscount  Alford,  and  Charles  Henry  Cust.     Provided  always,  and  I 
declare  my  will  to  be,  that  the  uses  and  estates  hereinbefore  directed 
to  be  limited  to  the  said  Dame  Amelia  Long  for  ninety-nine  years, 
if  she  shall  so  long  live,  and  to  trustees  for  her  life  to  preserve 
contingent  remainders,  and  to  the  heirs  male  of  her  body,  shall 
cease  and  be  void  in  case  there  shall  not  be  any  issue  male  of  her 
body  lawfully  begotten  living  at  the  determination  of  the  several 
precedent  uses  or  estates  hereinbefore  directed  to  be  limited  during 
the  life  of  my  said  brother,  and  to  the  heirs  male  of  his  body,  and 
to  my  said  wife,  and  that  in  such  case  my  said  estates  shall  go  over 
and  be  settled  and  limited  as  if  the  said  Dame  Amelia  Long  were 
actually  dead  without  issue  male ;  nevertheless,  without  prejudice 
to  the  said  annuity  hereinbefore  given  to  the  said  Sir  Charles  Long 
and  Dame  Amelia  Long,  which  shall  in  such  case  continue  charged 
on  my  said  estates  in  Shropshire  and  Cheshire,  and  be  payable  to 
them  respectively  as  I  have  hereinbefore  directed :  Provided  always, 
and  I  declare  my  will  to  be,  that  in  case  the  use  or  estate  herein- 
before directed  to  be  limited  to  my  niece,  the  said  Dame  Amelia 
Long,  for  the  term  of  ninety-nine  years,  shall  be  determined  in  her 
hfetime  by  virtue  of  the  proviso  lastly  hereinbefore  contained,  *my 
said  estates  in  Shropshire  and  Cheshire  hereinbefore  charged  with 
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the  payment  of  the  said  annuities  of  4,0001.  to  the  said  Sir  Charles 
Long  and  Dame  Amelia  his  wife  respectively,  shall  also  be  charged 
and  chargeable  in  addition  to  such  of  the  same  annuities  as  shall 
for  the  time  being  be  payable  with  the  payment  of  an  annuity  of 
8,000Z.  to  the  said  Dame  Amelia  Long,  or  her  assigns,  during  the 
remainder  of  her  life,  commencing  from  the  time  when  such  her 
estate  for  ninety-nine  years  shall  be  so  determined,  and  with  the 
like  powers  and  remedies  for  the  recovery  thereof  when  in  arrear ; 
and  such  annuity  of  8,000/.  shall  be  payable  half-yearly,  and  clear 
of  all  deductions,  on  the  same  several  days  of  payment,  and  be 
raisable  under  the  trusts  of  the  said  term  of  ninety  years  in  like 
manner  as  I  have  hereinbefore  directed  in  respect  of  the  said 
annuities  of  4,0OOL ;  tbe  first  payment  of  the  said  annuity  of 
8,000Z.  to  be  made  on  such  of  the  said  half-yearly  days  of  pay- 
ment as  shall  next  happen  after  the  commencement  of  the  same 
annuity:  Provided  always,  and  I  declare  my  will  to  be,  that  if 
the  said  John  Hume,  Lord  Viscount  Alford,  shall  die  without  having 
acquired  the  title  and  dignity  of  Duke  or  Marquis  of  Bridgewater 
to  him  and  the  heirs  male  of  his  body,  then  and  in  such  case  the 
use  and  estate  hereinbefore  directed  to  be  limited  to  the  heirs  male 
of  his  body  shall  cease  and  be  absolutely  void:  and  that  if  the 
Earldom  of  Brownlow  shall  descend  and  come  to  him,  and  he  shall 
not  have  acquired,  or  shall  not  acquire,  the  title  and  dignity  of 
Duke  or  Marquis  of  Bridgewater,  to  him  and  the  heirs  male  of 
his  body,  before  the  end  of  five  years  next  after  he  shall  become 
Earl  Brownlow,  then  and  in  such  case  the  several  uses  and  estates 
hereinbefore  directed  to  be  limited  to  the  said  John  Hume,  Lord 
Viscount  Alford,  and  to  trustees  during  his  life  for  preserving 
contingent  remainders,  and  to  the  heirs  male  of  his  body,  shall 
thenceforth  cease  *and  be  absolutely  void,  and  that  my  said  here- 
ditaments and  real  estates  hereinbefore  devised  shall  in  either  of 
the  said  cases  thereupon  go  over  and  be  enjoyed  according  to  the 
subsequent  uses  and  limitations  declared  and  directed  by  this  my 
will,  as  if  the  said  John  Hume,  Lord  Viscount  Alford,  wera  actually 
dead  without  issue  male :  Provided  also,  and  I  declare  my  will 
to  be,  that  if  it  shall  happen  that  the  said  John  Hume,  Lord 
Viscount  Alford,  shall  not  acquire  the  title  and  dignity  of  Duke 
or  Marquis  of  Bridgewater  to  him  and  the  heirs  male  of  his  body, 
with  the  immediate  limitation  over  of  such  title  and  dignity  to  the 
said  Charles  Henry  Cust  and  the  heirs  male  of  his  body,  or  to  the 
heirs  male  of  his  body  if  he  shall  be  dead  leaving  issue  male,  and 
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also,  that  the  said  Charles  Henry  Gust  shall  not  acquire  the  title 
and  dignity  of  Duke  or  Marquis  of  Bridgewater  to  him  and  the 
heirs  male  of  his  body,  then  and  in  such  case  the  use  and  estate 
hereinbefore  directed  to  be  limited  to  the  heirs  male  of  the  body 
of  the  said  Charles  Henry  Cust  shall  cease  and  be  absolutely  void : 
and  that  if  the  Earldom  of  Brownlow  shall  descend  and  come  to 
him  the  said  Charles  Henry  Cust,  and  he  shall  not  have  acquired 
or  shall  not  acquire  the  title  and  dignity  of  Duke  or  Marquis  of 
Bridgewater  to  him  and  the  heirs  male  of  his  body,  before  the  end 
of  five  years  next  after  he  shall  become  Earl  Brownlow,  then  and 
in  such  case  the  several  uses  and  estates  hereinbefore  directed  to 
be  limited  to  the  said  Charles  Henry  Cust,  and  to  trustees  during 
his  life  for  preserving  contingent  remainders,  and  to  the  heirs  male 
of  his  body,  shall  thenceforth  cease  and  be  void ;  and  that  in  either 
of  such  cases  my  said  hereditaments  and  real  estates  hereinbefore 
devised  shall  thereupon  go  over  and  be  enjoyed  according  to  the 
subsequent  uses  and  limitations  of  this  my  will,  as  if  the  said 
Charles  Henry  Cust  were  actually  dead  without  issue  male: 
Provided  also,  and  I  declare  my  will  *to  be,  that  if  my  brother 
the  said  Francis  Henry  Egerton  shall  be  created  Duke  or  Marquis 
of  Bridgewater,  with  such  limitations  over  of  the  said  title  and 
dignity  as  that  the  same  may,  immediately  after  the  failure  of 
issue  male  of  my  said  brother,  come  to  the  said  John  Hume,  Lord 
Viscount  Alford,  and  the  heirs  male  of  his  body,  and  after  them  to 
the  said  Charles  Henry  Cust  and  the  heirs  male  of  his  body  ;  then 
and  iu  such  case  my  said  hereditaments  and  real  estates  herein- 
before devised  shall  be  settled,  limited,  and  enjoyed  in  such  manner 
as  if  the 'several  provisoes  hereinbefore  expressed  for  the  deter- 
mination of  the  uses  or  estates  directed  to  be  limited  to  the  said 
John  Hume,  Lord  Viscount  Alford,  and  Charles  Henry  Cust,  and 
to  trustees  during  their  lives  for  preserving  contingent  remainders, 
and  to  the  heirs  male  of  their  bodies  respectively,  subsequent  to 
the  proviso  for  taking  and  using  the  name  and  arms  of  Egerton 
only,  had  not  been  contained  in  this  my  will :  Provided  also,  and 
I  declare  my  will  to  be,  that  if  the  said  John,  Earl  Brownlow,  shall 
in  case  of  the  death  and  failure  of  issue  male  of  my  said  brother, 
in  his  lifetime  be  created  Duke  or  Marquis  of  Bridgewater,  the  said 
title  and  dignity  being  limited  to  him  and  the  heirs  male  of  his 
body  by  the  said  Sophia,  Lady  Brownlow,  his  late  wife  only,  and 
not  being  inheritable  by  or  limited  to  any  other  issue  male  of  the 
said  John,  Earl  Brownlow,  the  same  shall  be  thenceforth  equivalent 
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to  the  acquiBition  of  Bach  title  and  dignity  by  the  said  John  Home, 
Lord  Viscount  Alford,  to  him  and  the  heirs  male  of  his  body,  with 
limitation  over  to  the  said  Charles  Henry  Cast  and  the  heirs  male 
of  his  body  ;  and  my  said  hereditaments  and  real  estates  shall  be 
settled  and  limited  so  as  to  go  and  be  enjoyed  thenceforth  and  for 
the  future  as  if  the  several  provisoes  hereinbefore  expressed  for  the 
determination  of  the  several  uses  or  estates  directed  to  be  limited 
to  the  said  John  Hume,  Lord  Viscount  Alford,  and  to  the  said 
Charles  *Henry  Cust,  and  to  trustees  during  their  lives  for 
preserving  contingent  remainders,  and  to  the  heirs  male  of  their 
bodies  respectively,  subsequent  to  the  proviso  for  taking  and  using 
the  name  and  arms  of  Egerton  only,  had  not  been  contained  in 
this  my  will  notwithstanding  the  previous  determination,  if  it  shall 
happen,  of  the  uses  or  estates  directed  to  be  limited  to  the  heirs 
male  of  the  bodies  of  the  said  John  Hume,  Lord  Viscount  Alford , 
and  Charles  Henry  Cust,  under  any  of  such  several  provisoes: 
Provided  always,  and  I  declare  my  will  to  be,  that  if  the  said 
John,  Earl  Brownlow,  shall  hereafter  take  any  other  title  than  Duke 
or  Marquis  of  Bridgewater,  so  as  to  be  inheritable  by  or  limited  to 
the  issue  male  of  his  body  by  the  said  Sophia,  Lady  Brownlow,  his 
late  wife,  or  any  of  them,  then  and  in  such  case  the  uses  and 
estates  hereinbefore  declared  and  directed  to  be  limited  to  the  said 
John  Hume,  Lord  Viscount  Alford,  and  Charles  Henry  Cust,  and 
to  trustees  during  their  lives  for  preserving  contingent  remainders, 
and  to  the  heirs  male  of  their  bodies  respectively,  shall  thenceforth 
cease  and  be  void,  and  that  thereupon  my  said  hereditaments  and 
real  estate  shall  go  over,  and  be  limited  and  enjoyed  according  to 
this  my  will,  as  if  the  said  John  Hume,  Lord  Viscount  Alford,  and 
Charles  Henry  Cust  were  actually  dead  without  issue  male: 
Provided  also,  and  I  declare  my  will  and  intention  to  be,  that 
my  said  hereditaments  and  real  estates  shall  not  be  enjoyed  by 
the  said  John  Hume,  Lord  Viscount  Alford,  or  the  heirs  male  of 
his  body,  if  he  shall  by  any  means  whatsoever  succeed  to  or  take 
any  title  (other  than  Duke  of  Bridgewater)  to  which  the  Marquis 
of  Bridgewater  shall  not,  if  then,  or  would  not  if  thereafter  to  be 
created,  be  superior  in  rank,  or  have  precedence  being  of  the  same 
rank,  nor  by  the  said  Charles  Henry  Cust  or  the  heirs  male  of  his 
body,  if  he  shall  take  any  title  either  by  immediate  creation, 
limitation  over,  or  otherwise,  other  than  Duke  of  Bridgewater, 
*to  which  the  Marquis  of  Bridgewater  shall  not,  if  then,  or  would 
not  if  thereafter  to  be  created,  be  superior  in  rank,  or   take 
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precedence  if  of  the  same  rank;  and  that  the  uses  and  estates 
hereinbefore  directed  to  be  limited  to  such  of  them  the  said  John 
Hume,  Lord  Viscount  Alford,  and  Charles  Henry  Gust  as  shall  take 
any  such  title  contrary  to  this  my  will,  and  to  trustees  for  his  life 
to  preserve  contingent  remainders,  and  to  the  heirs  male  of  his 
body,  shall  thenceforth  cease  and  be  void ;  and  thereupon  my  said 
hereditaments  and  real  estates  shall  go  over  and  be  enjoyed 
according  to  the  subsequent  uses  or  limitations  of  this  my  will, 
as  if  he  or  they  taking  such  other  title  contrary  to  this  my  will 
were  actually  dead  without  issue  male."  During  the  life  of  the 
testator's  brother  the  trustees  were  to  manage  the  devised  estates. 
Each  trustee,  whether  appointed  by  the  will  or  by  the  Court  of 
Chancery,  was  to  receive  2,0002.  a  year  for  his  trouble ;  and  powers 
to  cut  timber  and  to  grant  leases  were  conferred.  After  giving  to 
his  brother  a  power  to  create  a  jointure,  a  similar  power  was  given 
to  each  successive  tenant  for  years  or  for  life,  or  tenant  in  tail  in 
possession,  except  that  the  estates  were  never  to  be  subject  to 
more  than  two  jointures  at  a  time.  The  will  then  proceeded  thus : 
"Provided  also,  and  I  declare  my  will  to  be,  that  if  the  use  or 
estate  hereinbefore  limited  to  the  said  John  Hume,  Lord  Viscount 
Alford,  for  the  term  of  ninety-nine  years  determinable  as  aforesaid, 
or  the  use  or  estate  limited  to  the  heirs  male  of  his  body  as  afore- 
said, shall  be  determined  and  made  void  by  virtue  or  according  to 
any  of  the  provisoes  for  that  purpose  hereinbefore  contained,  any 
jointure  to  be  made  or  covenanted  to  be  made  by  him  as  aforesaid, 
shall  thenceforth  cease  and  be  void,  and  that  if  the  use  or  estate 
hereinbefore  limited  to  the  said  Charles  Henry  Cust  for  ninety-nine 
years  determinable  as  aforesaid,  or  the  use  or  estate  hereinbefore 
limited  to  the  heirs  male  of  his  body,  ^shall  be  determined  and 
made  void  by  virtue  or  according  to  any  of  the  provisoes  for  that 
purpose  hereinbefore  contained,  any  jointure  to  be  made  or 
covenanted  to  be  made  by  him  as  aforesaid  shall  thenceforth 
cease  and  be  void,  and  that  any  jointure  which  shall  have  been 
made  or  covenanted  and  agreed  to  be  made  by  any  person  whose 
estate  or  interest  shall  be  determined  by  reason  of  his  refusing, 
neglecting,  or  discontinuing  to  use  the  name  and  arms  of  Egerton, 
or  of  his  using  any  other  surname  or  arms,  or  of  his  refusal  or 
neglect  to  apply  for  the  King's  license  or  an  Act  of  Parliament  for 
that  purpose,  shall  thenceforth  cease  and  be  absolutely  void." 

In  a  codicil  executed  on  the  same  day,  there  was  a  recommenda- 
tion to  Lord  Alford,  in  case  he  should  come  into  possession  of  the 
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trust  estates  of  the  testator,  to  allow  his  brother  G.  H.  Gust  to  enjoy 
the  Brownlow  estates :  *'  And  if  the  said  Lord  Viscount  Alford  shall 
become  Duke  or  Marquis  of  Bridgewater,  so  that  my  estates  shall 
be  permanently  settled  on  him  and  his  male  descendants,  that  he 
shall  settle  or  concur  in  settUng  the  said  other  estates  to  which  he 
is  now  entitled  as  aforesaid  upon  his  said  younger  brother  and  his 
male  issue  in  a  course  of  strict  limitation ;  but  I  declare  that  this  is 
to  be  understood  as  a  recommendation  only,  and  is  not  intended 
to  be  imposed  upon  him  as  an  obligation,  as  otherwise  his  refusal 
to  comply  therewith  might  tend  to  defeat  my  object  of  uniting  my 
estates  to  the  title  of  Duke  or  Marquis  of  Bridgewater  according  to 
the  limitations  contained  in  my  will,  if  it  shall  be  the  pleasure  of 
the  Grown  to  create  such  title  so  as  to  come  to  the  heirs  male  of  the 
said  John,  Earl  Brownlow,  and  his  issue  male  by  the  said  Sophia  his 
late  wife." 

The  testator  died  without  issue  on  the  21st  October,  1828,  and 
without  having  revoked  or  altered  his  will. 

At  the  time  of  the  testator's  death.  Lord  Alford  was  in  the  twelfth 
year  of  his  age. 

On  the  death  of  the  testator,  the  title  of  Earl  of  Bridgewater 
devolved  upon  his  brother  Francis  Henry,  eighth  Earl  of  Bridgewater, 
who  died  on  the  11th  February,  1829,  without  having  been  married, 
and  without  having  been  created  Duke  or  Marquis  of  Bridgewater. 
Upon  his  death,  the  Gountess  of  Bridgewater,  the  widow  of  the 
testator,  became  entitled  as  tenant  for  life  in  possession  to  the  real 
estates  devised  by  the  testator's  will,  and  to  the  income  of  his 
residuary  personal  estate,  and  accordingly  entered  into  the  pos- 
session and  enjoyment  thereof,  and  so  continued  until  the  time  of 
her  death,  which  happened  on  the  11th  of  February,  1849. 

Dame  Amelia  Long,  who,  before  her  death,  had  become  Lady 
Farnborough,  died  on  the  16th  January,  1837,  without  leaving 
issue.  Lady  Farnborough  and  Sophia,  Lady  Brownlow  (who  was 
the  mother  of  Lord  Alford,  and  of  the  respondent  Gharles  Henry 
Egerton,  in  the  testator's  will  described  as  Gharles  Henry  Gust), 
were  sisters,  and  were  the  only  children  of  Lady  Amelia  Hume, 
who  was  the  only  sister  of  the  testator.  On  the  decease  of 
Lady  Farnborough,  Lord  Alford  became  the  heir-at-law  of  the 
testator. 

Sir  Charles  Long,  who  had  been  created  a  Peer  by  the  title  of 
Lord  Farnborough,  died  on  the  18th  January,  1838.  Mr.  Wilbraham 
Egerton  was  appointed  a  trustee  in  his  place. 
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Edward  Herbert,  Earl  of  Powis,  died  on  the  17th  January,  1848, 
and  John,  Earl  Brownlow,  thereupon  became  the  sole  legal  personal 
representative  of  the  testator. 

By  indentures  dated  the  7th  and  8th  July,  1848,  the  respondent 
Edward  James,  Earl  of  Powis,  was  appointed  a  ^trustee  of  the 
testator's  will  in  the  place  of  Edward  Herbert,  Earl  of  Powis,  and 
the  real  estate  and  residuary  personal  estate  of  the  testator  were 
then  vested  in  John,  Earl  Brownlow,  Wilbraham  Egerton,  and 
Edward  James,  Earl  of  Powis. 

On  the  death  of  Charlotte  Catherine  Anne,  Countess  of  Bridge- 
water,  on  the  11th  of  February,  1849,  Lord  Alford  became  entitled 
in  possession  for  the  term  of  ninety- nine  years,  to  be  computed  from 
the  day  next  before  the  day  of  the  death  of  the  testator,  if  he  Lord 
Alford  should  so  long  live,  to  the  real  estates,  subject  to  the  trusts  of 
the  testator's  will  and  to  the  income  of  the  residuary  personal 
estate.  Immediately  after  the  death  of  the  Countess  of  Bridge- 
water,  Lord  Alford  obtained  a  license  authorizing  him  to  take  and 
bear  the  surname  and  arms  of  Egerton,  which  he  continued  to  use 
and  bear  till  his  death.  His  son,  the  appellant,  has  since  obtained 
a  similar  license.  A  license  was  also  granted  to  the  respondent 
Charles  Henry  Cust,  who  thereon  took  the  name  and  arms  of 
Egerton. 

Lord  Alford,  who,  after  the  granting  of  the  license  to  bear  and 
use  the  surname  and  arms  of  Egerton  only,  was  called  John  Hume 
Egerton,  died  on  the  8rd  January,  1851,  and  until  his  death  con- 
tinued in  the  possession  and  enjoyment  of  the  real  estates  and  of 
the  income  of  the  residuary  personal  estate  of  the  testator.  The 
income  was  stated  to  be  above  60,0002.  a  year.  The  appellant  is  the 
eldest  son  and  the  heir  male  of  the  body  of  Lord  Alford,  and  the 
heir-at-law  of  the  testator. 

There  was  not,  at  the  time  of  the  date  of  the  testator's  will  or  of 
his  death,  a  Dukedom  or  Marquisate  of  Bridgewater,  either  in 
existence  or  in  abeyance,  and  since  the  death  of  the  testator  it  has  not 
been  the  pleasure  of  the  Crown  to  create  any  such  Dukedom  or 
Msirquisate  or  any  such  title  as  Duke  or  Marquis  of  Bridgewater. 
Neither  *the  appellant  nor  John,  Earl  Brownlow,  has,  since  the  date 
of  the  will,  taken  any  title  whatever. 

On  the  26th  of  February,  1851,  the  appellant  filed  his  bill  in  the 
High  Court  of  Chancery  against  the  respondents,  praying  that  it 
might  be  declared  that  he  was,  under  and  by  virtue  of  the  testator's 
will  and  codicils,  equitable  tenant  in  tail  male  in  possession,  of  the 
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estates,  other  than  leaseholds  for  years,  subject  to  the  trusts  of 
the  will,  and  absolutely  entitled  to  the  estates  held  upon  leases 
for  years,  and  the  personal  chattels,  subject  to  the  trusts  of  the 
will,  but  as  to  such  leaseholds  for  years,  and  personal  chattels 
subject  to  the  gift  over  in  the  will  contained,  in  the  event  of  n 
tenant  in  tail  male  by  purchase  dying  under  the  age  of  twenty-one 
years  without  leaving  issue  male  of  his  body  then  living:  and 
further  praying  that  the  trustees  might  account  for  the  rents,  and 
a  receiver  be  appointed,  until  it  should  have  been  ascertained 
whether  the  appellant,  or  Charles  Henry  Egerton,  was  the  party 
entitled  to  the  possession  and  receipt  of  the  rents,  issues,  and 
profits  of  the  same  estates. 

Charles  Henry  Egerton  demurred  to  the  bill  for  want  of  equity. 

Similar  demurrers  were  filed  by  John,  Earl  Brownlow,  and 
Edward  James,  Earl  of  Powis,  and  by  Wilbraham  Egerton  the  elder, 
William  Tatton  Egerton,  and  Wilbraham  Egerton  his  son.  The 
demurrers  were  argued  before  Vice-Chancellor  Lord  Cranworth,  and 
on  the  20th  of  August,  1851,  his  Lordship  delivered  judgment  over- 
ruling all  the  demurrers  (1).    All  the  defendants  afterwards  *put  in 


(I)  1  Sim.  N.  S.  4t>4— 490.  .[On 
that  occasiou  (after  stating  the  will 
and  the  facts  of  the  case)  Lord  Oban- 
WORTH  said:] 

The  plaintiff,  in  order  to  establish 
his  right  to  the  relief  which  he  asks, 
must  make  out  two  propositions :  first, 
that  the  condition  defeating  the  limi- 
tation in  favour  of  the  heirs  male  of 
the  body  of  Lord  Alf  ord  is  a  condition 
subsequent;  and,  secondly,  that  it  is 
a  void  condition,  to  which  this  Court 
will  nut  give  effect,  as  being  either 
impossible  or  contrary  to  public  policy. 
It  is  necessary  for  him  to  make  out 
that  the  condition  is  a  condition  subse- 
quent, for  if  it  be  a  condition  precedent, 
it  is  wholly  immaterial  whether  the 
act,  the  doing  of  which  constitutes  the 
condition,  be  impossible  or  contrary  to 
public  policy,  or  even  positively  illegal. 
If  a  devise  is  made  to  take  effect  only 
on  the  happening  of  a  particular  event, 
then,  imless  the  event  happens,  there 
is  no  gift,  and  all  inquiry  as  to  the 
character  of  the  act  on  which  the 
condition  depends,  is  nugatory. 

[Upon  the  first  point  his  Lordship 
said  Uiat  he  was  clearly  of  opinion  that 


the  coudition  was  a  condition  precedent 
and  not  a  coudition  subsequeut. 

Upon  the  second  point  his  Lordship 
expressed  his  opinion  in  favour  of  the 
legality  of  the  condition  on  the  ground 
that  the  condition  would  not  affect  the 
Crown  in  the  free  exercise  of  its  pre- 
rogative of  granting  titles  and  that  it 
must  be  presumed  that  the  Crown 
would  do  what  was  right  in  such  a 
matter  without  regard  to  any  interest, 
collaterally  affected,  and  that  the  con- 
dition was  not  void  merely  because  it 
might  induce  the  party  to  attempt  by 
unlawful  means  to  obtain  what  by  the 
Condition  it  was  meant  he  should  get 
by  lawful  means.  On  this  point  his 
Lordship  said:] 

On  the  whole,  therefore,  I  am  of 
opinion  that  the  proviso  caiTying  back 
the  estate  to  the  heirs  male  of  the  body 
of  the  late  Lord  Alf  ord,  in  case  Earl 
Brownlow  should  attain  the  di«;nity  of 
Duke  or  Marquis  of  Bridgewater  with 
the  stipulated  limitations,  is  a  valid 
proviso ;  and  so  that  the  plaintiff, 
though  he  has  no  estate  in  possession, 
has  yet  an  interest  in  seeing  that  a 
proper  settlement  is  made,  securing  to 
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answers  to  the  bill,  and  a  replication  having  been  filed  and  evidence 
gone  into,  the  caase  came  on  to  be  heard  on  "^the  26th  of  February, 
1862,  before  Lord  Cranworth  (V.-C),  acting  for  Vice-Chancellor 
Eindersley,  under  an  order  of  *the  Lord  Ghancellob.  Lord  Gran- 
woBTH  by  his  decree  dated  that  day,  directed  that  the  bill,  so  far  as 
it  prayed  [a  declaration  in  favour  of  the  appellant's  title  and  an 
order  that  John,  Earl  Brownlow,  Wilbraham  Egerton  the  elder 
and  Edward  James,  Earl  of  Powis,  might  be  decreed  to  account 
with  the  appellant  for  the  rents,  issues,  and  profits  of  the  estates 
from  the  death  of  his  father  received  by  them,  should  stand 
dismissed  out  of  Gourt]  :  and.  Lord  Alford  having  died  without 
having  acquired  the  title  and  dignity  of  Duke  or  Marquis  of  Bridge- 
water,  to  him  and  the  heirs  male  of  his  body,  and  also  without  the 
Earldom  of  Brownlow  having  descended  to  him,  and  neither  the 
testator's  brother  Francis  Henry,  Earl  of  Bridge  water,  nor  John, 
Earl  Brownlow,  having  been  created  Duke  or  Marquis  of  Bridge- 
water,  his  Lordship  declared  that  in  the  settlement  in  the  decree 
directed  to  be  made,  no  present  use  or  estate  in  possession  ought  to 
be  limited  to  the  heirs  male  of  Lord  Alford  in  the  testator's  freehold 
and  copyhold  hereditaments,  nor  any  corresponding  estates  and 
interests  by  such  will  created  or  directed  to  be  created  in  the  lease- 
hold hereditaments  and  personal  chattels  in  the  testator's  will 
bequeathed  to  go  along  with  his  freehold  hereditaments ;  and  his 
Lordship  declared  that,  upon  the  decease  of  Lord  Alford,  the 
respondent  Gharles  Henry  Egerton  became  entitled  under  the  will 
of  the  testator  to  the  hereditaments  and  real  estates  devised  by  such 
will  and  the  codicils  thereto,  except  the  parts  thereof  sold  or 
eonveyed  in  exchange  since  the  testator's  decease  under  the  power 
in  that  behalf  in  his  will  contained,  and  to  the  estates  purchased 
under  the  directions  in  that  behalf  in  such  will  contained,  and  also 
to  the  leasehold  hereditaments  and  personal  chattels  for  the  term  of 
ninety-nine  years,  computed  from  the  day  next  before  the  day  of  the 
him  his  right  under  that  proviso.    And      to  the  defendant  Charles  Henry  Eger- 


I  think  that  this  bill  is  so  framed  as  to 
entitle  the  plaintiff  under  the  prayer 
for  general  relief  to  call  on  the  Court 
to  direct  a  proper  settlement  to  be 
miide  according  to  the  directions  of  the 
will,  securing  to  him  his  possible 
interest  in  the  event  of  Earl  Brownlow 
becoming  Duke  or  Marquis  of  Bridge- 
water.  The  result  therefore  is,  that 
though  on  the  death  of  Tjord  Alford  the 
benelioial  interest  in  the  estates  passed 
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ton  for  ninety-nine  years,  if  he  should 
so  long  live,  subject  to  the  proviso  for 
defeating  that  estate,  and  so  the  plain- 
tiff has  no  right  to  the  specific  relief 
which  he  asked  for,  yet  he  has  a  remote 
possibility  of  interest  which  prevents 
his  bill  from  being  demurrable:  the 
demurrers,  therefore,  must  be  over- 
ruled, and  there  must  be  time  to 
answer. 
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testator's  decease,  if  he,  Charles  Henry  Egerton,  should  so  long 
live,  discharged  from  the  jointure  and  term  of  years  for  securing 
the  same  respectively  expressed  to  be  limited  by  the  indenture  of 
the  5th  of  April,  1849,  but  subject  to  the  proviso  in  tbe  testator's 
will  contained  for  the  determination  of  the  estates  of  Charles 
Henry  Egerton  ;  and  that  Charles  Henry  Egerton  was  then  entitled 
to  the  receipt  of  the  *rents,  issues,  and  profits  of  the  freehold, 
copyhold,  and  leasehold  hereditaments,  and  real  estates,  and  to  the 
possession  and  enjoyment  of  the  personal  chattels  :  and  with  the 
above  declarations,  his  Lordship  ordered  that  it  should  be  referred 
to  the  Master  to  approve  of  a  settlement.  The  appeal  was  brought 
against  this  decree. 

The  Solicitor-General  (Sir  R.  BetheU)  and  Sir  F.  Kelly  {Mr. 
C.  Hall  was  with  them),  for  the  appellant : 

There  are  two  questions  in  this  case.  The  first  is,  whether  the 
contingency  as  to  the  estate  created  in  favour  of  the  issue  male 
of  the  first  taker  is  subject  to  and  depends  upon  a  condition 
precedent,  that  Lord  Alford  should,  during  his  lifetime,  acquire 
the  title  of  Duke  or  Marquis  of  Bridgewater,  or  whether  this  is 
the  more  familiar  case  of  an  estate  for  the  life  of  Lord  Alford, 
with  a  contingent  remainder  in  tail  to  his  issue  male,  and  with  a 
proviso  under  which,  on  the  happening  of  a  subsequent  event, 
that  estate  determines,  and  other  estates  in  favour  of  other  persons 
arise.  If  the  latter  construction  is  given  to  the  will,  then  the 
second  question  that  presents  itself  is,  whether  this  proviso  or 
condition  subsequent  is  valid  or  void  in  law.  The  appellant 
contends  that  the  proviso  is  a  condition  subsequent,  and  that  it 
is  void. 

As  to  the  first  question,  the  words  of  the  proviso  do  not  con- 
stitute a  precedent  condition  at  all,  but  form  a  mere  ordinary 
proviso  for  the  cesser  of  the  estate,  which  had  previously  taken 
effect.  They  are  words  of  cesser  and  determination,  and  not  of 
creation.  The  other  parts  of  tbe  will  show  them  to  be  so,  and 
are  wholly  inconsistent  with  holding  that  the  limitation  to  the 
heirs  male  of  Lord  Alford  depended  merely  on  his  acquiring  the 
title.  The  learning  as  to  conditions  is  therefore  inapplicable  to 
the  language  of  this  will,  which  consists  of  nothing  but  a  series 
of  executory  *directions  to  be  abided  by  in  making  a  future  settle- 
ment of  the  property.  This  is  a  case  of  a  trust  in  which  tbe 
limitations  of  the  estates  are  fully  described  by  the  testator,  with 
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a  view  to  the  trustees  carrying  them  into  effect,  and  that  which 
in  the  Court  below  was  treated  as  a  precedent  condition  is  nothing 
more  than  a  direction  for  the  insertion  of  provisoes  for  determining 
antecedent  uses.  When  the  language  is  that  the  occurrence  of  a 
particular  event  shall  put  an  end  to  the  estate,  it  is  clear  that  in 
the  mind  of  the  writer  of  the  will  the  estate  must  already  be  in 
existence.  That  is  the  language  used  here.  A  proviso  for  the 
cesser  of  the  estate  is  of  necessity  to  be  treated  as  a  proviso  for 
the  subsequent  determination  of  the  estate,  and  the  form  of  the 
language  used  in  the  will  must  be  looked  to  in  order  to  determine 
whether  the  clause  comes  within  that  description. 

[Their  further  arguments  and  the  cases  cited  by  them  are  so 
fully  dealt  with  in  the  judgments  in  the  present  case  that  it  is 
unnecessary  to  set  them  out  at  length  here,  but  it  will  be  con- 
venient to  refer  here  to  a  case  in  point  cited  by  them,  viz.,  Kingston 
V.  Pierrepoint  (i).] 

Mr.  Russell  (with  whom  was  Mr.  Giffard),  for  the  respondent, 
Mr.  C.  H.  Egerton,  [and  Mr.  Rolt  (with  whom  was  Mr.  Malins), 
for  the  respondent,  Mr.  W.  Egerton,  junior,  and  for  the  parties  in 
remainder  on  the  determination  of  Mr.  G.  H.  Egerton's  estate, 
contended,  first,  that  the  particular  proviso  in  question  was  in 
the  nature  of  a  condition  precedent,  so  that  no  estate  vested  in  the 
appellant ;  and,  secondly,  that  the  proviso  was  not  open  to  objection 
on  the  ground  of  illegality,  so  that  in  any  event  it  took  effect  to 
defeat  the  appellant's  claim.  Their  arguments  and  the  cases 
cited  by  them  were  considered  and  disposed  of  in  the  following 
judgments :] 

Sir  F.  Kelly f  in  reply. 

The  Lobd  Ghakoellob: 

This  is  a  very  important  case,  and  we  have  the  advantage  of  the 
attendance  of  the  Judges  to  assist  us  in  its  decision.  I  feel  myself 
under  some  little  difficulty,  as  the  case  was  originally  heard  before 
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(1)  1  Yem.  5.  As  this  case  was 
constantly  referred  to,  it  may  be  con- 
veuient  here  to  insert  the  whole  of  the 
report. — "  The  case  was  thus :  Gearvase 
Pierepont  devises  by  his  will  10,000^. 
to  procure  *by  all  lawful  means'  a 
dukedom  to  the  head  of  his  family,  so 
that  it  be  within  a  year  aft>er  his 
and  a  bill  was  exhibited  to 


have  the  money  applied  accordingly: 
but  upon  a  demurrer  it  was  adjudged 
against  the  plaintiff,  as  well  for  that 
it  is  illegal  to  acquire  honour  for 
money,  as  also  for  that  the  bill  was 
not  exhibited  within  due  time,  so  as  to 
attach  the  money  in  equity  within  the 
year." 


[39] 
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me  in  the  Court  below,  bat  I  did  not  think  it  right  on  that  acooant 
to  avoid  the  duty  of  sitting  in  judgment  on  it  here.    My  mind  is 
perfectly  open  to  conviction  upon  it,  but  that  makes  it  peculiarly 
important  that  I  should  not  say  one  word  as  to  how  far  my  opinion 
may  have  been  affected  by  the  argument  at  the  Bar.    The  coarse 
I  propose  to  adopt  is  simply  to  put  to  the  Judges  the  questions  to 
which  I  shall  presently  advert,  in  order  to  obtain  their  opinions  as 
to  the  true  construction  of  this  will.    The  will  devises  certain 
estates  to  trustees,  imposing  on  them  the  duty  of  making  a  settle- 
ment in  a  particular  manner.    In  such  a  case  the  testator  is 
sometimes  what  is  called  his  own  conveyancer,  and  directs  what 
the  settlement  is  to  be,  and  the  Court  only  carries  his  directions 
into  effect.     Sometimes  the  Court  has  to  construe  the  will  to  find 
out  the  intention  of  the  party,  and  then  to  frame  the  settlement 
according  to  that  intention.    It  appeared  to  me  that  that  was  the 
case  here.    After  the  case  had  proceeded  *some  way  in  the  Coart 
below,  I  suggested  to  the  counsel  that  this  was  purely  a  legal 
question  and  that  I  ought  to  stop  further  argument  upon  it,  and 
send  a  case  for  the  opinion  of  a  court  of  law ;  but  it  was  pressed 
on  me  that  it  was  a  case  which  must  come  to  this  House,  and  that, 
consequently,  they  were  ready  on  both  sides  to  take  my  decision 
at  that  moment.      My  indolence  was  tempted  by  the  statement 
that  I  might  decide  the  case  either  way,  for  that  it  was  intended 
under  any  circumstances  to  be  brought  up  here.    I  did  not,  how- 
ever, think  it  consistent  with  my  duty  to  act  on  that  suggestion. 
I  looked  into  the  case  carefully  and  decided  it  as  if  my  decision 
was  to  govern  its  result.    The  case  is  now  here,  and  the  course  I 
propose  is,  to  state  the  will — the  death  of  the  Earl  of  Bridgewater ; 
the  fact  that  Lord  Alford  was  then  in  his  twelfth  year ;  that  the 
brother  of  the  testator  died  in  1889  without  acquiring  the  desired 
title ;  that  the  testator's  widow  entered  and  died ;  that  then  Lord 
Alford  entered  and  complied  with  the  clause  as  to  the  name  and 
arms;   that  Lady  Farnborough  died   without  issue;    that  Lord 
Alford  died  in  1851,  having  previously  married  and  leaving  issue 
of  that  marriage,  but  not  having  obtained  the  required  title  ;  that 
on  his  death  his  brother,  Mr.  C.  H.  Cust,  entered  and  complied 
with  the  condition  as  to  the  name  and  arms ;  and  that  the  appellant 
here  is  the  eldest  son  of  Lord  Alford  and  the  heir-at-law  of  the 
testator.     I  then  propose  to    ask  the   Judges  these   questions. 
(His  Lordship  then  proposed  questions,   which  were  afterwards 
agreed  to.) 
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LoBD  St.  Leonards: 

I  wish  to  draw  your  Lordships'  attention  to  the  form  of  this 
will  with  reference  to  the  questions  now  put  to  the  Judges,  taking 
care  to  avoid,  as  I  ought,  the  expression  of  any  opinion  on  this 
important  case.  The  devise  is  to  ^trustees  in  fee  in  trust  to 
convey  to  certain  uses,  but  the  testator  has  directed  that  the 
estates  shall  be  conveyed  to  the  uses  of  the  trusts  and  subject  to 
the  provisoes  afterwards  stated,  and  in  the  mean  time  the  estates 
are  to  go  to  the  uses  and  subject  to  the  powers  and  provisoes  stated 
in  the  will.  The  will  then  tells  what  these  uses  are,  and  the 
first  question  is  one  which  is*  not  submitted  to  the  Judges,  as  it 
is  a  question  of  equity,  namely,  whether  that  which  we  call  the 
trusty  is  in  this  case  a  trust  to  be  executed  or  is  executory.  I  do 
not  doubt  that  every  trust  directed  to  be  performed  is  executory 
in  a  certain  sense,  because  the  estate  is  in  the  trustees,  and  they 
are  to  convey  to  the  uses,  but,  beyond  that,  I  submit  this  as  a 
point  not  at  all  in  doubt,  that  this  is  not  an  executory  trust  in 
the  sense  in  which  we  employ  that  term  in  equity.  The  testator 
here  has  been  his  own  conveyancer ;  he  has  provided  in  technical 
terms  for  every  possible  event  for  which  he  intended  to  provide, 
and  for  the  creation  of  every  estate  which  he  intended  to  limit. 
There  is  not  a  single  limitation  made  to  depend  on  the  will  which 
a  court  of  equity  could  not  carry  into  effect  under  the  directions 
therein  contained.  The  testator  has  in  fact  not  delegated  to  the 
Court  any  power,  any  discretionary  power ;  he  has  used  fit  and 
proper  words  to  describe  every  one  of  his  intended  limitations. 

The  following  questions  to  be  put  to  the  Judges  were  then  agreed  to. 

*'  Taking  the  facts  from  the  printed  cases,  but  reading  the  will 
as  if  it  were  a  devise  to  the  uses  therein  mentioned,  and  not  a 
devise  to  trustees  to  convey  to  those  uses,  the  following  questions 
are  put  to  the  Judges : 

''  1.  On  decease  of  Lord  Alford,  did  his  eldest  son,  the  appellant, 
become  entitled  to  any  and  what  estate  in  the  lands  devised  in 
remainder  immediately  expectant  on  the  ninety-nine  years  term  ? 

''  2.  If  he  did,  is  such  estate  liable  to  be  defeated  on  any  and 
what  event  or  events,  and  may  it  or  not  come  in  esse,  or  revive 
again,  on  any  and  what  event  or  events  ? 

"3.  On  the  decease  of  Lord  Alford,  did  his  brother  Charles 
Henry  Egerton,  the  respondent,  become  entitled  to  any  and  what 
estate  in  remainder  immediately  expectant  on  the  said  term  ? 
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EoBBTON         <'  4.  If  he  did,  then  is  such  estate  liable  to  be  defeated  on  the 

Eabl        happening  of  any  and  what  event  or  events  ? 
BowNLow.       4«  g^  j^^  ^jl  ^^  ^j^y  ^^^  which  of  the  several  provisoes  void  ? 

**  6.  Are  the  provisoes  or  any  and  which  of  them  to  be  treated 
as  being  conditions  precedent  ? 

"7.  In  the  events  which  have  happened,  has  the  jointure 
appointed  in  favour  of  Lady  Marianne  Alford  ceased  ?  " 

Lord  Chief  Baron  Pollock,  in  the  name  of  the  Judges,  requested 

time  to  consider  these  questions. 

Ch'dered. 

Avg.  ].  The  House  sat  to  receive  the  opinions  of  the  Judges. 

Lord  Chief  Baron  Pollock  (who  came  up  from  the  Home  circuit), 
and  Mr.  Justice  Williams  (the  Judge  who  remained  in  town  during 
the  vacation)  attended  the  House.    No  other  Judge  was  present. 

Lord  Truro  said  that  if  there  was  any  difference  of  opinion 
among  the  Judges,  so  that  one  Judge  could  not  deliver  an  opinion 
agreed  to  by  the  whole  of  them,  it  was  most  desirable  that  the 
House  should  have  the  advantage  of  hearing  each  of  the  learned 
Judges  state  his  reasons  for  the  opinion  he  had  formed,  and  that 
this  was  especially  desirable  in  a  case  like  the  present  where  there 
were  various  points  for  consideration,  and  where,  therefore,  no 
large  majority  of  the  Judges  might  agree  as  to  some  of  the  points. 
[  *^  1  As  there  *were  but  two  of  the  Judges  now  present,  and  it  was 
understood  that  there  was  a  difference  of  opinion  among  the 
Judges,  he  moved  that  the  consideration  of  the  case  should  be 
adjourned  till  the  other  Judges  could  attend. 

The  Lord  Chancellor  entirely  agreed  with  this  proposal.  When 
all  the  Judges  agreed,  there  had  been  a  custom  for  one  to  read  the 
opinions  of  all ;  but  when  they  differed,  it  was  of  importance  that 
each  Judge  should  give  the  precise  view  which  he  took  of  the 
subject,  so  that  the  House  might  not  only  know  the  conclusion 
at  which  he  arrived,  but  the  steps  by  which  he  arrived  at  it. 
The  difficulty  here  had  arisen  from  the  fact  that  the  case  was  argued 
just  as  the  Judges  were  going  on  their  circuits,  and  notwithstanding 
the  urgency  for  the  decision,  it  was  impossible  to  put  the  public  to 
the  inconvenience  of  having  the  circuit  delayed.  It  had  since  been 
suggested  that  their  Lordships  would  allow  the  opinions  of  all  the 
Judges  to  be  stated  by  such  of  them  as  could  attend,  and  for  that 
purpose  the  Lord  Chief  Baron  had  now  come  up  from  the  Home 
circuit;   but  this  was  a  very  unsatisfactory   course,   and  would 
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not  have  been  adopted  but  for  the  pressure  of  circumstances 
Perhaps,  as  it  was  not  now  likely  that  the  session  would  be  over 
before  the  lapse  of  a  fortnight,  the  further  consideration  of  the  case 
could  be  adjourned,  and  as  some  of  the  circuits  would  then  be 
finished,  many  of  the  Judges  would  be  able  to  attend. 

Lord  Brougham  said  it  would  be  contrary  to  all  precedent  and 
practice  to  allow,  in  a  case  where  the  Judges  differed,  one  Judge  to  read 
an  opinion  for  one  body  of  Judges,  and  another  to  read  an  opinion 
for  the  rest.  The  practice,  which  had  in  recent  times  grown  up,  of 
hearing  one  Judge  read  an  opinion  for  all  where  they  were  unanimous, 
could  not  be  extended  and  applied  to  a  case  where  they  differed. 

Lord  Lyndhubst  fully  agreed  with  his  noble  and  learned  friends. 

Lord  St.  Leonards  concurred. 

The  further  consideration  of  the  case  was  adjourned. 

The  Judges  again  attended,  and  delivered  their  opinions. 

[The  following  nine  Judges  were  of  opinion  that  the  particular  pro- 
viso in  question  was  in  the  nature  of  a  condition  precedent,  and  that 
there  was  no  valid  objection  to  that  proviso  on  the  ground  of  public 
policy  or  illegality,  viz.,  Crompton,  J.,  Williams,  J.,  Crbsswbll,  J., 
Talfourd,  J.,  WiGHTMAN,  J.,  Erlb,  J.,  Aldbrson,  B.,  Colbridge,  J., 
Parke,  £.  On  the  other  hand,  Platt,  B.,  and  the  Lord  Chief  Baron 
were  of  opinion  that  the  proviso  could  only  operate  (if  at  all)  as  a 
condition  subsequent,  but  that  it  was  in  any  case  contrary  to  public 
policy,  and  was  consequently  void  and  wholly  inoperative.  It  is 
not  thought  necessary  or  useful  to  reprint  the  whole  of  these 
opinions,  but  it  may  be  found  convenient  to  retain  here  some 
passages  from  the  opinions  of  Aldbrson,  B.,  and  Parke,  B.,  on  the 
question  of  the  effect  of  "  public  policy  "  as  invalidating  the  pro- 
visoes relating  to  the  acquisition  of  a  title,  and  also  to  retain  at 
length  a  considerable  part  of  the  opinion  of  the  Lord  Chief  Baron, 
which  dealt  with  and  disposed  of  the  conflicting  opinions  expressed 
by  the  majority  of  the  Judges  in  support  of  the  judgment  of  the 
Lord  Chancellor,  which  was  reversed  on  this  appeal. 

Referring  to  these  provisoes,  Aldbrson,  B.,  said :] 

It  is  said  that  these  provisoes  are  illegal,  and  they  may  lead  to 
public  evil  or  inconvenience ;  that,  in  short,  they  are  contrary  to 
what  is  called  public  policy.  I  think  this  is  a  very  grave  and 
important  question;  if  by  public  policy  is  meant  the  object  and 
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policy  of  a  particular  law,  then  I  readily  accept  it  as  a  rale,  for  it  is 
a  very  reasonable  mode  of  construing  a  particular  law  to  look  at 
the  object  with  which  it  was  framed,  and  the  evil  it  was  apparently 
intended  to  remove.    Again,  if  a  proviso  be  either  illegal  or  impos- 
sible,  no  doubt  it  is  void.     But  here  it  seems  to  be  contended  that 
an  act,  possible  and  legal,  but  in  the  opinion  of  sensible  men  not 
expedient  to  be  done,  is  for  that  reason  to  be  void  as  contrary  to 
public  policy.     Now  I  think  that  this,  which  is  really  what  is  here 
meant,  would  altogether  destroy  the  sound  and  true  distinction 
between  judicial  and  legislative  functions ;  and  I  pray  your  Lord- 
ships to  pause  before  you  establish  such  a  precedent  as  that.     By 
this  public  policy  will  be  meant  the  prevailing  opinion,  from  time 
to  time,  of  wise  men  (and  in  saying  "  of  wise  men  "  I  give  a  favour- 
able view  of  the  principle)  as  to  what  is  for  the  public  good, — an 
excellent  principle,  no  doubt,  for  legislators  to  adopt,  but  a  most 
dangerous  one  for  Judges.     It  is  notorious  that  this  would  introduce 
an  ever-shifting  principle  of  decision,  and  that  no  case  hereafter 
could  be  ever  determined  upon  precedents,  if  it  was  to  be  adopted. 
A  lease  carefully  drawn  according  to  understood  rules  may  be  set 
aside  as  contrary  to  the  policy  of  free  trade,  or  a  promise  or  contract 
between  man  and  man  set  aside  because,  not  its  intention  or  object, 
but  its  possible  tendency  may,  in  the  opinion  of  the  day,  lead  to 
inconvenience.    Why  should  su3h  contracts  be,  as  they  constantly 
are — such  as  contracts  with  parish  officers  to  supply  goods  to  the 
parish  workhouse — actually  prohibited,  if  their  tendency  without 
such  prohibition  makes  them  void  ?    It  is  impossible  to  ^foresee 
where  such  a  principle  will  stop.    I  shall  not  venture  to  take  this, 
therefore,  for  my  guide,  nor  go  into  political  theories  or  instances 
from  the  history  of  our  own  country  to  decide  on  the  validity  of  the 
Earl  of  Bridgewater's  will.    My  duty  is  as  a  Judge  to  be  governed 
by  fixed  rules  and  bottled  precedents. 

But  what  are  the  cases  cited,  and  what  is  the  true  principle  to 
be  found  in  them?  I  propose  to  examine  the  first,  that  I  may 
ascertain  as  well  as  I  can  the  second.  The  first  case,  as  being 
nearest  to  the  present,  is  that  of  The  Earl  of  Kingston  v.  Pierre- 
point  (1) ;  but  there,  by  the  will,  a  sum  of  money  was  expressly  left 
for  procuring,  by  all  lawful  means,  the  peerage.  Now  there  are  no 
lawful  means  of  so  procuring  it ;  for  it  is,  says  the  reporter,  illegal 
to  acquire  honour  for  money ;  so  that  the  devise  was  for  an  impos- 
sible purpose.  And  there,  too,  it  was  the  very  object, — ^not  the 
(1)1  Vein.  o.    See  ante,  p.  15. 
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mere  tendency,  or  supposed  tendency,  of  the  devise ;  and  for  that 
reason  the  devise  was  void.  If  the  Earl  of  Bridgewater,  now,  had 
devised  these  estates  expressly  that  their  proceeds  might  be  ased  to 
procare  the  marquisate,  this  case  would  have  been  decisive  to  show 
that  the  devise  was  void ;  but  this  is  a  totally  different  case.  Then 
comes  the  case  of  the  bastard  child  (l),  where  the  agreement  for 
Xiayment  of  a  sum  once  for  all  to  churchwardens  and  overseers  by 
the  putative  father  was  held  to  be  illegal.  But  the  true  principle 
on  which  that  case  was  decided  was  that  to  which  I  alluded  before, 
that  the  policy  of  a  law  is  to  be  looked  at  in  construing  it.  The 
Bastardy  Acts  direct  that  the  putative  father  shall  indemnify  the 
parish.  *'  Indemnify  "  does  not  mean  that  the  parish  shall  make 
a  profit,  but  shall  be  saved  from  loss.  Now  the  parish  was  to  be 
indemnified  only,  and  that  because  probably  the  Legislature  con- 
templated those  evils  *which  Lord  Ellenborouoh  and  the  other 
Judges  so  correctly  point  out.  They  decided,  and  gave  as  their 
reasons  for  holding  the  parish  officers  to  a  mere  indemnity,  those 
arguments  of  policy  which  induced,  as  they  thought  (and  no  doubt 
correctly),  the  Legislature  to  make  the  law.  They  used  the  policy  of  a 
particular  law  as  a  key  to  open  its  construction ;  and  they  did  rightly. 
But  that  case  is  no  authority  for  construing  a  man's  act  by  disputable 
notions  of  an  expedient  or  inexpedient  policy,  which  is  the  case  here. 
Next  comes  the  class  of  cases  arising  out  of  wagers,  which,  in 
terms,  approach  more  nearly,  but,  when  properly  considered,  are 
not  at  all  applicable  (because  their  determination  depends  on  very 
peculiar  grounds)  to  the  present  case.  Wagers  are  like  the  sjwnsiones 
judicia(^^)  of  the  Roman  law;  they  are  made  between  parties  both 'of 
whom  are  volunteers,  and  they  are  not  part  of  tlie  disputes  arising 
in  the  course  of  the  common  business  of  human  life.  Now  the 
courts  of  law  are  not  provided  at  the  public  expense,  and  were  not 
intended  by  those  who  so  provided  them,  for  the  settlement  of  any 
but  differences  which  do  arise  in  the  ordinary  course  of  business ; 
and  it  is  not  at  all  wonderful,  therefore,  that  disputes  arising  out  of 
wagers,  if  tried  at  all,  should  be  put  under  more  stringent  restraints 
than  other  disputes  ;  and  we  find  that  it  is  so.  Many  wagers  are 
illegal  which  as  conditions*  would  be  legal.  For  instance,  a  wager 
as  to  the  duration  of  her  Majesty's  life  would  be  held  illegal;  but 
no  one  would  object  to  the  making  a  lease  for  lives  in  which  her 
Majesty's  life  should  be  one.     So,  again,  a  wager  that  a  son  would 
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be  bom  within  a  twelvemonth  after  the  marriage  of  A.  and  B.  would 
be  illegal ;  but  a  sum  of  money  or  an  estate  left  to  the  first  son  of 
that  marriage  if  born  within  a  year  of  the  nuptials,  would  not  be 
a  void  bequest  or  devise.    The  ^cases  of  wagers  are  governed  by 
special  rules ;  and  no  doubt  it  has  been  laid  down  that  wagers 
raising  an  indecent  issue,  or  one  with  a  Judge  or  juryman  as  to  tlie 
result  of  a  cause,  or  one  with  a  voter  as  to  the  result  of  an  election, 
or  as  to  the  probable  amount  of  the  revenue,  or  as  to  the  duration 
of  the  life  of  a  foreign  Prince  at  war  with  this  country,  have  been 
held  illegal,  as  contrary  to  public  policy.    In  the  last  case,  that  of 
Gilbert  v.  Sykesi^),  this  was  pushed   to  a   great  length,  almost 
amounting  to  the  ridiculous,  when  it  was  gravely  put  that  it  might 
induce  the  reverend  plaintiff  there  to  commit  high  treason,  by  pro- 
tecting the  life  of  Napoleon  in  case  of  invasion,  or  induce  Sir  Mark 
Sykes,  the  defendant,  to  try  to  put  an  end  to  his  payment  by  the 
assassination  of  that  Prince.     But  even  in  that  case  it  would  have 
been  difficult  if  the  defendant  had  really  sold  to  the  plaintiff  an 
annuity  for  the  life  of  Napoleon,  to  have  argued  that  it  was  a  void 
transaction;    and    yet  the  imagined  tendency  would  have  been 
precisely  the  same  in  both  case^.     The  truth  is,  that  an  active 
imagination  may  find  a  bad  tendency  arising  out  of  every  trans- 
action between  imperfect  mortals ;  and  to  use  this  as  a  criterion 
for  determination,  would  make  every  case  depend  on  the  arbitrary 
caprice  of  an  acute  Judge. 

The  principle,  then,  to  be  extracted  from  all  this,  seems  to  me  to 
be,  that  in  all  the  ordinary  transactions  of  business  or  contract 
in  human  life,  if  the  object  expressed  be  impossible  or  illegal,  the 
condition  is  void ;  and  that  if  it  be  physically  possible,  but  impos- 
sible except  by  doing  an  illegal  act,  it  is  void  also.  But  that  the 
mere  tendency,  on  some  remote  and  not  very  probable  supposition, 
that  what  is  not  expressed  to  be  the  object  may,  nevertheless,  possibly 
be  considered  to  be  the  object,  will  not  make  the  condition  void. 

Is,  ihen,  this  in  the  ordinary  course  of  the  business  of  human  life  ? 
The  fact  that  the  Legislature  passed  a  statute  enabling  a  man  to  make 
a  will  of  lands  surely  proves  most  abundantly  that  it  was  conpidered 
his  business  and  his  duty  to  do  so ;  and  as  no  restrictions  were 
imposed,  except  as  to  the  form  of  doing  it,  it  must  be  taken  that  the 
Legislature  meanthim  to  do  it  freely  and  according  to  his  own  wish. 
It  was  probably  thought  that  this  power  would  conduce  to  the 
public  good  by  making  men  prudent  and  active  in  acquiring  an 
(1)  14  R.  B.  327  (16  East,  150). 
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estate  which  they  were  permitted  to  devise  freely  after  their  death. 
To  make  a  will  of  lands  is,  then,  surely  part  of  the  ordinary  business 
of  human  life ;  it  is  not  a  capricious  or  wanton  act,  like  a  mere  wager. 

Then  it  falls  within  those  rules  which  govern  such  acts.  I  can 
find  no  ground  for  saying  that  it  is  illegal  to  leave  land  to  a  man  on 
condition  that  on  him  the  free  grace  and  favour  of  the  Grown,  the 
proper  rewarder  of  merit,  shall  be  poured  out.  To  me  it  seems 
quite  as  reasonable  to  consider  it  as  an  incentive  to  well-doing  and  to 
patriotic  daring.  Why  am  I,  when  it  may  be  rightly  and  honour- 
ably obtained,  to  impute  the  intention  of  dishonour  to  the  devisee, 
or  of  corruption  to  the  Crown  or  its  ministers  ? 

For  these  reasons,  I  think  this  condition  legal ;  and,  indeed,  as  all 
the  conditions  are  based  on  the  same  free  grace  and  favour  of  the 
Crown,  though  there  may  be  some  distinctions  taken  and  some 
difficulties  raised  as  to  one  of  them,  I  think  all  are  legal. 

[In  the  course  of  his  opinion,  Parke,  B.,  with  reference  to  the 
appellants'  contention  that  the  provisoes  or  some  of  them 
were  illegal  as  against  public  policy,  said:] 

This  is  a  vague  and  unsatisfactory  term,  and  calculated  to  lead  to 
uncertainty  and  error,  when  applied  to  the  decision  of  legal  rights; 
it  is  capable  of  being  understood  in  different  senses ;  it  may,  and 
does,  in  its  ordinary  sense,  mean  'Apolitical  expedience,"  or  that 
which  is  best  for  the  common  good  of  the  community ;  and  in  that 
sense  there  may  be  every  variety  of  opinion,  according  to  education, 
habits,  talents,  and  dispositions  of  each  person,  who  is  to  decide 
whether  an  act  is  against  public  policy  or  not.  To  allow  this  to  be  a 
ground  of  judicial  decision,  would  lead  to  the  greatest  uncertainty 
and  confusion.  It  is  the  province  of  the  statesman,  and  not  the 
lawyer,  to  discuss,  and  of  the  Legislature  to  determine,  what  is  the 
best  for  the  public  good,  and  to  provide  for  it  by  proper  enactments. 
It  is  the  province  of  the  Judge  to  expound  the  law  only;  the  written 
from  the  statutes :  the  unwritten  or  common  law  from  the  decisions 
of  our  predecessors  and  of  our  existing  courts,  from  text- writers  of 
acknowledged  authority,  and  upon  the  principles  to  be  clearly 
deduced  from  them  by  sound  reason  and  just  inference;  not  to 
speculate  upon  what  is  the  best,  in  his  opinion,  for  the  advantage  of 
the  community.  Some  of  these  decisions  may  have  no  doubt  been 
founded  upon  the  prevailing  and  just  opinions  of  the  public  good  ; 
for  instance,  the  illegality  of  covenants  in  restraint  of  marriage  or 
trade.    They  have  become  a  part  of  the  recognised  law,  and  we  are 
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therefore  bound  by  them,  bat  we  are  not  thereby  authorized  to 
establish  as  law  every  thing  which  we  may  think  for  the  public  good, 
and  prohibit  everything  which  we  think  otherwise.  The  term 
''  public  policy  "may  indeed  be  used  only  in  the  sense  of  the  policy 
of  the  law,  and  in  that  sense  it  forms  a  just  ground  of  judicial 
decision.  It  amounts  to  no  more  than  that  a  contract  or  condition 
is  illegal  which  is  against  the  principle  of  the  ^established  law.  If 
it  can  be  shown  that  any  provision  is  contrary  to  well-decided  cases, 
or  the  principle  of  decided  cases,  and  void  by  analogy  to  them,  and 
within  the  same  principle,  the  objection  ought  to  prevail.  But 
we  are  clearly  of  opinion  that  this  cannot  be  shown  here. 

Primd  facie,  all  persons  are  free  to  dispose  of  their  property 
according  to  their  will  and  pleasure,  and  are  free  to  make  such 
contracts  as  they  please,  and  are  morally  and  legally  bound  by 
them,  provided,  in  both  cases,  they  adopt  the  formalities  required  by 
the  common  and  statute  law.  We  find,  however,  from  the  sources 
of  information  from  which  we  derive  our  knowledge  of  the  common 
law,  that  contracts  have  been  deemed  to  be  illegal  and  void  in  many 
cases ;  none  of  them,  however,  resembling  the  present.  One  great 
class  of  cases  has  been  that  of  wagers.  Courts  have  been  anxious 
to  discountenance  all  wagers  in  which  the  parties  have  had  no 
interest,  and  been  astute,  even  to  an  extent  bordering  upon  the 
ridiculous,  to  find  reasons  for  refusing  to  enforce  them  such ;  is  the 
case  of  the  wager  in  Elthavi  v.  Kingsman  (i). 

Others,  with  just  reason,  they  have  refused  to  enforce,  where 
persons  have  voluntarily  interfered  in  the  affairs  of  another,  and 
made  wagers,  the  decision  of  which  would  affect  his  feelings  or  be 
outrages  on  decency.  Such  is  the  case  of  Da  Costa  v.  Jones  (2). 
The  question  of  the  sex  of  an  individual  could  not  be  made  the 
subject  of  a  wager ;  but  if  it  arose  in  the  course  of  litigation  with 
respect  to  the  real  rights  of  parties,  for  instance  in  suing  for  a 
legacy  left  to  a  male,  the  inquiry,  however  indelicate  it  might  be, 
could  not  be  avoided.  In  other  cases  of  wagers,  where  the  effect 
would  be  to  make  a  man  a  Judge  in  his  own  cause, — such  is  the 
case  of  a  wager  laid  by  a  Judge  upon  the  event  of  a  cause  which  he 
is  to  decide, — it  would  be  against  the  *e8tablished  rule  "  nemo  in 
prop-id  catisd  judex  esse  debet "  to  allow  him  to  acquire  an  interest 
in  it:  Jones  v.  Randall  (3).  In  the  case  of  Gilbert  v.  Sykes  (4),  the 
Court  certainly  went  a  great  length  in  holding  a  wager  to  be  void 
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on  the  life  of  the  late  emperor  of  the  French.  I  doubt  much 
whether,  if  the  matter  were  res  nova,  that  case  would  be  decided  in 
the  same  way.  But  if  this  had  not  been  the  case  of  a  wager,  but 
of  a  policy  by  one  who  had  an  interest  in  the  life  of  the  late 
emperor  of  the  French,  would  there  be  any  question  as  to  the 
right  of  the  assured  to  recover  after  his  death  ? 

There  are  other  cases  in  which  contracts  or  provisoes  have  been 
held  to  be  illegal  on  principles  long  recognised  by  the  common 
law ;  such  as  marriage-brokage-bonds,  conditions,  or  contracts  not 
to  marry,  in  restraint  of  trade,  against  alienation  of  land,  including 
those  violating  the  law  of  perpetuities  ;  others  have  been  forbidden 
upon  principles  long  established  in  courts  of  equity,  where  a  con- 
tract creates  an  interest  at  variance  with  a  duty;  all  these  rest 
upon  established  authority.    Another  referred  to  was  that  of  Cole 
V.  Gower  (1),  where  a  promissory  note  for  a  certain  sum  was  given 
to  parish  officers  to  indemnify  a  parish  against  the  expenses  of  the 
maintenance  of  an  illegitimate  child.     The  ground  of  that  decision 
clearly  was,  that  an  agreement  for  a  certain  sum  was  against  the 
provisions  of  the  statute  6  Geo.  II.  c.  81,  which  only  authorizes  an 
indemnity.    When  public  policy  is  there  spoken  of  by  the  Judges, 
it  must  be  understood  to  be  spoken  of  in  reference  to  the  pro- 
visions of  the  statute.     It  is  a  statement  of  the  probable  reason  for 
making  the  law,  in  order  to  show  the  true  construction  of  the  law 
made.    It  would  not  be  contended,  that  a  bond  for  a  given  sum  upon 
a  contract  by  the  *obligee  to  support  a  man  for  his  life  would  be  void 
on  the  ground  of  public  policy,  as  tending  to  the  insecurity  of  life. 

In  this  present  case,  there  is  a  total  absence  of  precedent  or 
authority.  The  case  of  The  Earl  of  Kingston  v.  Pierrepoint  (2) 
being  clearly  distinguishable,  as  will  be  afterwards  shown.  Upon 
what  grounds,  then,  is  it  to  be  said  that  the  provisoes  are  illegal  ? 
It  cannot  be  on  the  ground  that  the  object  is  illegal ;  for  the 
obtaining  a  title  is  a  worthy  and  laudable  object  of  ambition.  It 
cannot  be,  that  the  means  intended  to  be  used  are  illegal ;  for  that 
cannot  be  inferred  from  any  one  of  the  provisoes,  or  all  taken 
together.  Those  provisoes  show  a  great  anxiety  on  the  mind  of 
the  testator,  that  the  title  should  be  obtained,  but  that  any 
improper  means  should  be  actually  used  does  not  appear  on  the 
face  of  the  will,  as  it  did  in  the  case  of  The  Earl  of  Kingston  v. 
Pierrepoint.  Whether  if  it  were  pleaded  in  a  form  of  action  which 
required  pleadings,  that  such  was  the  real  purpose  of  the  bequest, 
(1)  6  East,  110.  (2)  1  Vern.  d.     See  antt,  p.  Id. 
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such  a  plea  could  be  proved,  is  entirely  beside  the  question  which 
your  Lordships  propose.  No  inference  whatever  can  lawfully  be 
made  on  the  face  of  the  will,  that  such  illegal  means  were  really 
contemplated,  and  the  presumption  always  is  in  favour  of  legality 
until  the  contrary  appears.  If  it  could  be  shown  that  illegal  means 
would  be  used,  or  that  the  probability  of  their  being  used  was  so 
great  that  the  testator  must  have  actually  contemplated  and 
intended  the  use  of  them,  I  should  agree  that  the  proviso  was 
tainted  with  illegality;  but  nothing  approaching  to  such  a  case 
appears. 

It  is  argued  then  that  the  provisoes  are  illegal  by  reason  of  their 
tending  to  cause  the  use  of  illegal  means,  though  no  intention  to 
use  them  existed  in  point  of  fact.  That  a  ^person  might  be 
tempted  to  use  illegal  means  to  obtain  a  title  in  consequence  of 
such  a  proviso,  is  not  sufficient.  Nor  can  we  justly  reason  from 
the  magnitude  of  the  estate:  some  minds  would  be  as  much 
influenced  by  the  prospect  of  gaining  1002.  as  100,0002.  The'great- 
ness  of  the  sum  to  be  gained  by  the  compliance  with  the  proviso 
might  be  some  evidence,  if  the  question  of  fact  were  properly 
raised  as  to  the  real  intention  of  the  party  making  the  will,  but  as 
a  ground  of  avoiding  it  on  legal  principles,  the  magnitude  of  the 
sum  appears  to  me  immaterial.  Where  a  wager  or  a  contract  is 
void  according  to  the  established  rules  of  law,  as  a  wager  with  a 
Judge  as  to  the  event  of  a  cause,  or  a  contract  in  restraint  of 
marriage,  or  the  like,  the  sum  contracted  for  signifies  nothing. 
As  to  the  tendency  to  use  corrupt  means,  can  any  one  say  that 
they  were  the  most  probable  to  be  used  to  accomplish  the  end  ? 
Honourable  means  may  accomplish  it,  and  upon  what  legal  prin- 
ciple are  we  to  presume  that  they  will  not  be  more  likely  to 
prevail  ?  Are  we  to  presume  that  the  evil  principle  would  in  Lord 
Alford  prevail  over  the  good,  and  that  he  would  be  more  prone  to 
attempt  to  advance  his  interest  by  corrupt  and  dishonest  means 
than  by  those  which  are  worthy  and  laudable  ?  Are  we  to  assume 
that  the  advisers  of  the  Crown  would  be  more  prone  to  yield  to 
suggestions  of  a  corrupt  than  of  a  pure  and  honourable  character  ? 
It  would  be  indecent  to  admit  the  supposition  that  corruption  can 
prevail  for  such  a  purpose. 

This  supposed  tendency  to  evil  would  apply  to  other  cases  as 
well  as  to  those  which  are  political.  Suppose  a  large  estate  left  to 
A.,  subject  to  the  condition  of  his  becoming  senior  wrangler  and 
senior  medallist  at  Cambridge.    Would  it  be  illegal,  as  tending  to 
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induce  him  to  employ  the  money  in  corrupting  the  examiners,  or 
betraying  into  idleness  and  profligacy,  or  destroying  his  most 
promising  ^competitors  ?  If  a  large  estate  is  left  to  a  man  con- 
ditioned that  he  shoald  within  a  stated  time  marry  a  countess, 
would  it  be  void,  as  tending  to  induce  him  to  use  improper  means 
to  effect  such  an  alliance  ?  Or  if  an  estate  was  to  be  forfeited  in 
case  the  devisee  did  not  take  holy  orders,  or  become  a  Dean  or  a 
Bishop,  or  take  a  degree  of  doctor  of  divinity  in  a  certain  time, 
would  it  be  void,  as  having  a  tendency  to  induce  him  to  obtain 
those  orders,  dignities,  or  distinctions  by  bad  means  ?  So  the  case 
of  a  condition  to  obtain  the  royal  license  to  use  a  particular  name 
and  arms,  a  most  common  occurrence,  might  on  similar  grounds 
be  impeached,  as  having  a  tendency  to  cause  the  royal  license  to 
be  obtained  by  corrupt  means.  So  even  also  the  clause,  in  the 
form  in  this  will,  which  is  to  use  'Hhe  utmost  endeavours  to 
obtain  it,"  might  be  said  to  have  a  similar  though  a  more  remote 
tendency  to  the  same  end ;  and  yet  to  object  to  either  of  such  clauses, 
on  either  ground,  seems  to  be  utterly  untenable.  Nay,  a  limitation 
to  one  for  life,  remainder  to  another,  might  be  said  to  be  void,  as 
having  a  tendency  to  cause  the  remainder-man  to  try  to  kill  the 
tenant  for  life ;  a  limitation  to  first  and  other  sons  successively  in 
tail,  to  induce  the  second  son  to  destroy  the  life  of  the  elder  by  a 
direct  act  of  murder,  or  a  continued  course  of  cruelty  and  unkind- 
ness,  or  to  use  fraudulent  artifices  to  prevent  him  from  marrying. 
Insurances  on  lives  might  be  avoided  on  the  same  ground.  Insur- 
ances of  property  against  fire,  contracts  by  burial-clubs  to  pay 
sums  of  money  for  the  funeral  of  wives  or  children  ;  in  short,  there 
are  few  contracts  in  which  a  suspicious  mind  might  not  find  a 
tendency  to  produce  evil ;  and  to  hold  all  such  contracts  to  be  void 
would,  indeed,  be  an  intolerable  mischief. 

Many  similar  instances  might  be  put  in  which  the  adoption  of 
this  principle  would  lead  to  the  most  dangerous  consequences  to 
the  freedom  of  disposition  by  a  testator,  and  *to  the  obligation  of 
contracts  and  conveyances  intei'  vivos.  The  great  principle  of  the 
law  has  been  to  leave  both  entirely  free.  The  only  case  at  all 
bearing  upon  the  question  of  obtaining  a  peerage  is  that  of  The 
Earl  of  Kingston  v.  Pierrepoint  (i)  already  cited ;  but  it  differs  in 
this  essential  particular,  that  there  the  money  claimed  was 
bequeathed  for  the  express  purpose  of  being  applied  in  obtaining  a 
dukedom,  and  differs  as  much  from  the  present,  as  a  gift  to  A.  on 

(1)  1  Vera.  6.     See  ante,  p.  15. 
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condition  of  his  taking  holy  orders  would  differ  from  a  bequest  of 
money  to  be  applied  in  obtaining  holy  orders,  which  would  no 
doubt  be  illegal. 

An^er  objection  is,  that  these  provisions  are  illegal,  because  they 
tend  to  embarrass  the  Crown  in  the  exercise  of  its  prerogative.  We 
are  bound  to  assume  that  the  Grown,  in  the  exercise  of  its  grace  and 
favour,  will  be  guided  solely  by  constitutional  considerations,  by 
regard  to  merit,  loyalty,  and  public  services  ;  and  we  cannot  imagine 
anything  more  illegal  in  that  which  is  said  to  be  a  difficulty  in  the 
way  of  a  free  exercise  of  the  prerogative,  than  in  rival  applications 
for  the  same  office  or  the  same  title.  If  a  man  during  his  life  were 
to  apply  to  the  Sovereign  to  grant  a  peerage  to  A.,  and  offer  if  it 
were  done  to  endow  its  holder  with  an  ample  fortune,  no  authority 
has  been  quoted  or  argument  adduced,  to  show  that  he  would  be 
acting  illegally  or  corruptly;  and  yet  in  principle  we  cannot 
distinguish  such  a  case  from  the  present. 

I  think,  then,  that  all  the  first  six  provisoes  are  good,  and  not 
void  on  any  ground,  and  that  in  every  case  to  which  they  apply  as 
conditions  subsequent,  the  limitation  would  be  defeated  by 
non-compliance  with  them. 

The  seventh  and  eighth  provisoes  are  impeached  upon  another 
ground,  viz.,  that  it  is  the  duty  of  every  subject  to  obey  the  summons 
of  the  Grown  to  Parliament,  and  that  he  ^is  bound  to  take  his  place 
in  Parliament  as  a  Peer,  and  by  any  title  that  the  Grown  may  choose 
to  bestow  upon  bim.  This  is  a  very  refined  objection;  nevertheless, 
if  well  founded,  it  ought  to  prevail ;  but  we  think  it  is  not  well 
founded.  As  to  Lord  Brownlow,  he  being  already  a  Peer  of  Parlia- 
ment, and  bound  to  attend  to  advise  the  Grown  in  that  character, 
I  do  not  think  that  he  is  bound  by  his  duty  of  allegiance  to  attend 
Parliament  by  another  title  or  accept  a  fresh  patent;  and  no 
authority  can  be  found  in  support  of  such  a  position.  The  seventh 
proviso,  therefore,  is  not  illegal,  as  encouraging  the  violation  of  this 
duty  of  a  subject. 

The  eighth  is  said  to  be  objectionable  on  the  ground  that  it  pro- 
vides that  if  Lord  Alford  or  Mr.  Gharles  Henry  Gust,  both  com- 
moners, or  the  heirs  male  of  his  body,  shall  take  any  title  other 
than  that  of  Duke  of  Bridgewater,  to  which  the  Marquis  of  Bridge- 
water  shall  not  if  then,  or  could  not  if  thereafter  to  be,  created,  be 
superior  in  rank,  or  have  precedence,  being  of  the  same  rank,  then 
the  uses  limited  to  them  shall  be  void.  The  other  parts  as  to 
succeeding  to  a  title  are  unobjectionable. 
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It  is  argaed  that  these,  being  commoners,  would  be  bound,  not 
only  to  obey  the  summons  of  the  Crown,  but  to  obey  it  by  whatever 
title  the  Grown  chose  to  give  him  in  the  writ.  That  a  commoner  is 
bound  to  appear  to  the  writ  of  summons  must  probably  be  conceded, 
although  in  Lord  Abergavenny's  case  (1),  it  is  said  that  the  person 
to  whom  it  was  addressed  might  have  excused  himself  or  waived  it 
and  submitted  to  fine.  But  we  conceive  that  there  was  an  obliga- 
tion in  point  of  law  to  obey,  and  the  fine  was  only  a  means  of 
enforcing  it;  and  therefore  a  condition  subsequent  to  defeat  an 
estate  might  be  illegal  on  the  ground  that  it  was  a  condition  to 
disobey  the  King's  writ.  But  I  think  *that  this  condition  is  not 
illegal.  There  is  no  authority  that  I  am  aware  of,  that  a  subject 
may  have  a  writ  directed  to  him  by  any  name  by  which  he  is  not 
previously  known,  or  which  he  does  not  choose  voluntarily  to  adopt, 
nor  any  authority  that  he  is  bound  to  accept  a  patent  of  nobility 
which  he  is  not  willing  to  accept  by  a  name  which  he  does  not  choose 
to  adopt.  Therefore  we  are  of  opinion  that  the  last  of  these 
conditions  is  not  illegal  on  the  ground  that  it  is  a  condition  to 
disobey  the  lawful  mandate  of  the  King. 

We  also  think,  that  as  all  these  eight  conditions  are  separate  from 
each  other,  one  may  be  void  without  affecting  the  validity  of  the 
others  ;  and  though  if  an  invalid  condition  subsequent  should  occur, 
the  limitation  would  not  be  defeated,  that  would  not  prevent  a  valid 
condition  subsequent  from  operating  to  defeat  the  limitation. 

It  is  said  that  all  these  provisoes  have  one  object,  and  show  the 
testator's  intention  to  accomplish  it.  But  the  object  is  lawful.  The 
anxiety  of  the  testator  to  accomplish  it  by  so  many  stringent  pro- 
visions might  be  made  some  evidence  of  the  real  intention  of  the 
testator  to  use  improper  means,  but  it  would  be  evidence  only  ;  and 
if  that  intent  had  been  averred,  and  could  be  proved  to  have  been 
in  fact  that  corrupt  means  should  be  used,  all  would  be  void ;  but 
on  the  face  of  the  will  no  such  intention  can  be  seen,  and  to  infer 
it  would  be  to  act  upon  mere  loose  suspicion,  without  any  legal 
ground  whatever,  and  contrary  to  the  usual  rule, — that  legality,  not 
illegality,  is  to  be  presumed  until  the  contrary  is  proved. 
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The  Lord  Chief  Babon: 

In  dealing  with  the  seven  questions  proposed  by  your  Lordships 
to  the  Judges,  it  appears  to  me  to  be  the  more  convenient  course  to 
answer  them,  not  in  the  order  assigned  to  them  by  your  Lordships, 

(1)  12  Co.  Kep.  70  b. 
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bat  to  take  in  the  first  place  *the  sixth  question  and  then  the  fifth  ; 
as  it  appears  to  me  that  upon  these  all  the  rest  depend,  and  these 
are  the  questions  that  have  been  principally  argued  at  your  Lord- 
ships' Bar.  I  propose,  therefore,  to  consider  the  sixth  question  first, 
which  is, — "  Are  the  provisoes,  or  any  and  which  of  them,  to  be 
treated  as  being  conditions  precedent  ?  "  The  only  provisoes  as  to 
which  any  doubt  can  be  entertained,  and  to  which  any  argument 
has  been  directed,  are  those  which  relate  to  the  acquiring  or  accept- 
ance of  a  peerage,  and  especially  those  which  declare  the  will  of  the 
testator  to  be,  that  in  certain  events  the  uses  and  estates  limited  to 
the  heirs  male  of  the  body  of  Lord  Alford  in  the  first  instance,  and 
then,  secondly,  of  Charles  Henry  Cust,  shall  ''cease  and  determine; " 
and  to  these  provisoes  alone  the  following  remarks  are  intended  to 
apply. 

This,  my  Lords,  is  purely  a  legal  question,  turning  on  the  true 
construction  of  the  will,  on  the  intention  of  the  testator,  and  the 
effect  to  be  given  to  that  intention  if  it  can  be  discovered,  and  it 
involves  some  of  the  most  obscure  and  difficult  and  doubtful  matters 
connected  with  our  judicial  system. 

The  original  maxims  of  the  law  of  real  property  were  extremely 
simple  and  clear,  but  various  causes,  chiefly  perhaps  a  continued 
struggle  on  the  part  of  judges  to  adapt  it  to  the  growing  exigencies 
of  society,  and  a  few  Acts  of  Parliament  intended  to  improve  it, 
have  elaborated  it  into  an  extremely  refined  and  artificial  system, 
in  the  administration  of  which  there  has  been  recorded  more 
difference  of  opinion  among  eminent  and  enlightened  judges  than  in 
any  other  branch  of  our  law.  I  allude  to  such  cases  as  that  of  The 
Duke  oj  Norfolk,  where  the  Chancellor  was  of  one  opinion  and  the 
three  Chiefs  of  the  common  law  Courts  of  an  opposite  opinion.  The 
succeeding  Chancellor  overruled  the  judgment  of  his  predecessor, 
and  finally,  this  House  affirmed  *it.  Many  similar  examples  may  be 
found.  But  giving  to  the  subject  the  best  consideration  in  my  power, 
I  am  of  opinion  that  the  proviso  (that  the  uses  and  estates  limited 
to  the  heirs  male  of  the  body  of  Lord  Alford,  in  the  events  stated  in 
the  will,  shall  cease  and  determine)  ought  to  be  treated  as  being  a 
condition  subsequent,  not  precedent,  and  for  the  following  reasons : 

1st.  I  think  the  devise  to  Lord  Alford  and  the  heirs  male  of  his 
body  ought  to  be  considered  and  treated  in  this  instrument  as  one 
devise,  one  remainder,  one  entire  disposition  of  the  property  in 
favour  of  one  branch  of  the  testator's  family;  and  this  devise 
having  taken    effect   by  Lord    Alford    having    been    actually  in 
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poBsessioD,  whatever  defeats  this  disposition  of  the  property  in 
favour  of  Lord  Alford  and  the  heirs  male  of  his  body,  must  operate 
by  way  of  condition  subsequent. 

It  is  very  true,  that  Lord  Alford  did  not  take  any  freehold  estate 
(he  took  merely  a  chattel  interest) ;  it  is  also  true  that  the  heir 
male  of  his  body  would  (on  his  death)  take  not  by  descent,  but  as  a 
purchaser;  but  these  are  artificial  and  technical  results  of  the 
arrangements  introduced  into  the  will,  not  to  defeat  but  to  protect 
and  insure  the  testator's  object,  which  was,  that  (subject  to  the 
proviso)  the  estate  should  really  go  to  Lord  Alford  and  the  heirs 
male  of  his  body.  That  was  manifestly  his  general  intent,  which 
intent  (in  giving  effect  to  the  language  of  the  will)  ought  to  govern 
our  construction  of  it ;  and  I  think  to  take  a  different  course  would 
be  really  to  use,  as  a  means  of  destroying  and  defeating  the  testator's 
intention,  those  technical  arrangements  which  he  introduced  and 
intended  for  its  preservation. 

No  doubt,  for  technical  reasons,  the  heir  male  of  the  body, 
although  so  called — so  designated,  does  not  take  as  heir,  but  as  a 
purchaser ;  but  the  testator  cared  nothing  *about  him  individually ; 
his  intention  was,  in  substance,  to  give  the  estate  to  Lord  Alford 
for  life,  by  giving  him  a  chattel  interest  (that  would  in  all  human 
probability  last  longer  than  his  life),  and  giving  it  to  him  for  the 
whole  period,  if  he  should  so  long  live,  and  then  to  the  heirs  male 
of  his  body,  by  way  of  contingent  remainder ;  the  general  inten- 
tion therefore  is  to  give  it  to  Lord  Alford  for  life,  and  afterwards  to 
the  heirs  male  of  his  body.  Such  a  disposition  of  the  property  in 
a  will  ought  in  my  judgment  to  be  considered  and  treated  (whatever 
may  be  the  form  of  it)  as  one  remainder  to  Lord  Alford  and  the 
heirs  male  of  his  body ;  that  is,  as  one  remainder  to  that  branch  of 
the  testator's  family. 

In  the  second  place,  I  think  this  proviso  is  to  be  treated  as  being 
a  condition  subsequent,  because  it  is  manifest  that  the  testator 
intended  it  should  be  so  treated.  It  is  on  all  hands  agreed,  that 
whatever  may  be  the  form  of  language  used,  the  intention  of  the 
testator  in  such  a  case  is  to  prevail.  Now  the  proviso  is  first  alluded 
to  and  mentioned  at  the  end  of  the  devise  to  Lord  Alford  and  the 
heirs  male  of  his  body,  and  to  Charles  Henry  Gust  and  the  heirs 
male  of  his  body  ;  and  it  is  thus  described — "  Subject  nevertheless, 
as  to  the  several  uses  and  estates  so  to  be  limited  to  tlie  said  John 
Hume,  Lord  Viscount  Alford,  and  Charles  Henry  Gust,  and  to  the 
trustees  during  their  respective  lives,  and  to  the  heirs  male  of  their 
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respective  bodies,  to  the  several  provisoes  for  the  determination 
thereof  hereinafter  contained."    In  this  case,  therefore,  the  form 
(the  language  used)  is  manifestly  that  of  a  condition  subsequent. 
Perhaps,  strictly  speaking,  it  is  not  a  condition  at  all,  for  no  estate 
arises,  accrues,  or  is  enlarged  on  its  performance.    It  is  really 
what  it  professes  to  be,  '*  a  proviso  for  the  cesser  of  a  certain  use 
or  estate  "  in  a  certain  event ;  and,  it  may  be,  that  all  the  learning 
about  conditions,  and  the  rules  that  ^govern  their  construction,  are 
wholly  inapplicable  to  this  case;  but  I  am  now  merely  on   the 
question  of  the  testator's  intention.    If  this  had  been  meant  to 
operate  as  a  condition  precedent,  nothing  would  have  been  more 
easy  than  so  to  have  expressed  it.    The  will  is  framed  with  the 
greatest  care,  obviously  by  a  person  of  the  highest  skill  in  the  con- 
veyancing branch  of  the  profession,  and  he  has  framed  the  proviso 
in  terms  which  seem  to  have  been  studiously  adopted,  in  order  that 
there  should  be  no  doubt  of  his  meaning. 

In  certain,  cases,  such  as,  if  Lord  Alford  had  become  Earl 
Brownlow,  and  had  not  (within  five  years  of  his  becoming  Earl 
Brownlow)  acquired  the  title  and  dignity  of  Duke  or  Marquis  of 
Bridgewater,  the  proviso  must  have  operated  (if  at  all)  as  a  con- 
dition subsequent ;  and  there  is  not  the  least  ground  for  arguing  or 
even  supposing  that  the  testator  meant  the  same  form  of  words  to 
operate  differently  in  different  cases,  but  quite  the  contrary, — that 
he  meant  them  to  operate  in  the  same  way  in  all  cases.  As,  there- 
fore, in  one  case,  which  was  distinctly  foreseen  and  provided  for 
(viz.  Lord  Alford's  surviving  his  father  for  more  than  five  years, 
and  not  obtaining  the  requisite  title),  the  condition  must  have 
operated  (if  at  all)  as  a  condition  subsequent,  it  is  most  reasonable 
to  infer  that  the  testator  intended  it  to  operate  in  every  instance 
and  on  every  occasion  in  the  same  way  as  a  condition  subsequent. 
By  the  same  identical  form  of  language  and  expression  he  must  be 
understood  to  have  meant  the  same  identical  thing. 

With  a  view  to  throw  some  further  light  on  the  intention  of  the 
testator,  I  would  here  observe,  that  it  is  highly  probable  that  some 
doubt  was  entertained  as  to  the  lawfulness  of  the  proviso,  and  that 
the  will  was  prepared  and  the  proviso  framed  in  the  present  form 
expressly  with  reference  to  that  doubt.  If  the  proviso  was  void  and 
Lord  Alford  became  Earl  Brownlow,  and  so  continued  for  five  years 
^without  obtauiing  the  title,  the  proviso  would  operate,  if  at  all,  as 
a  condition  subsequent ;  but  if  void,  it  would  be  inoperative,  and 
would  be  gone  for  ever, — it  could  not  affect  any  estates  arising  after; 
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but  in  the  events  that  have  occurred,  if  it  is  now  to  operate  as  a 
condition  precedent,  the  estate  and  interest  intended  for  Lord  Alford 
and  the  heirs  male  of  his  body  will  be  defeated  and  the  estate  will 
go  over.  Now  in  a  will  so  carefully  prepared,  and  about  which  so 
much  skill  has  been  exercised,  it  is  difficult  not  to  believe  that  this 
must  have  been  and  was  foreseen,  and  that  it  could  not  have  been 
intended  that  the  benefit  to  Lord  Alford  and  the  heirs  male  of  his 
body  (assuming  the  proviso  to  be  void)  should  depend  upon  the  contin- 
gency whether  Lord  Alford  survived  Lord  Brownlow  more  than  five 
years,  or  whether  he  died  (as  has  happened)  before  Lord  Brownlow. 
I  am  therefore  induced  to  think  that,  to  guard  against  this,  the  proviso 
has  been  cautiously  put  into  the  clearest,  plainest,  and  most  unmis- 
takeable  form  as  a  condition  subsequent,  to  operate  as  a  cesser  and 
not  as  a  condition  precedent,  and  that  it  is  an  unauthorized  violence 
to  the  language  of  the  will  and  of  the  proviso  to  treat  this  as  a  con- 
dition precedent,  and  that  no  refinement  of  legal  reasoning  can  make 
a  testator  say  and  mean  the  very  contrary  of  that  which  he  has  taken 
the  greatest  pains  to  express  that  he  does  not  (i)  mean,  and  will  not 
say.  If  therefore  the  intention  of  the  testator  is  to  prevail,  it  appears 
to  me  to  be  quite  clear  that  it  was  his  intention  that  this  should 
operate  as  a  condition  subsequent,  and  not  as  a  condition  precedent, 
and  therefore  it  ought  not  to  be  treated  as  a  condition  precedent. 

But,  thirdly,  reading  the  proviso  itself  and  reading  that  part  of 
the  will  where  it  is  first  mentioned,  and  upon  which  it  was  intended 
to  operate,  it  appears  to  me  that  there  is  no  necessity  to  do  any 
violence  to  the  testator's  language,  *and  that  there  were  "  uses  and 
estates"  on  which  the  proviso  might  operate  as  a  condition  subse- 
quent. The  testator  says,  certain  uses  and  estates  shall  be  subject 
to  the  several  provisoes  for  the  determination  thereof ;  and  there 
are  uses  and  estates  which  may  be  made  to  cease  and  determine, 
and  upon  which  the  proviso  may  operate  as  a  condition  subsequent. 
An  estate  may  be  in  possession,  or  it  may  be  in  remainder  and 
vested,  or  it  may  be  in  remainder  and  not  vested,  but  only  con- 
tingent ;  but  a  contingent  remainder  is  as  much  an  estate  as  an 
estate  in  possession ;  and  if  it  were  not,  the  testator  has  so  called  it, 
and  pointed  out  distinctly  what  he  means,  and  upon  what  the  proviso 
is  to  operate,  (viz.  on  the  uses  and  estates  limited  to  Lord  Alford 
and  Charles  Henry  Oust,  and  to  the  heirs  male  of  their  respective 
bodies),  and  he  has  expressly  stated  in  what  manner  the  proviso  is 
to  operate,  viz.  by  making  those  estates  cease  and  determine. 

(1)  Sic. 
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It  is  true  the  estate  or  use  to  the  "  heirs  male  of  the  body  "  could 

not  be  a  vested  estate  till  the  death  of  Lord  Alford,  and  it  is  equally 

true  that  the  individual  who  would  take  it  was  uncertain  till  that 

event  happened,  because  nemo  est  hai'es  viventu;  but  the  estate 

existed,  and  (had  been)  created  by  the  will,  ready  to  be  taken  by 

the  heir  male,  when  he  should  be  ascertained,  and  this  is  the  estat-e 

which  the  testator  says  shall  cease  or  determine.    But  I  understand 

it  to  be  said  by  my  learned  brothers  who  take  a  different  view  of  the 

subject,  that  the  estate  did  not  exist :  I  apprehend  this  is  not  correct ; 

the  estate  did  exist,  was  expressly  created  by  the  will,  but  was  made 

subject  to  the  proviso.    Had,  indeed,  the  coming  into  existence  of 

the  contingent  remainder  depended  on  the  acquisition  of  the  title 

(which  might  have  been  the>ase  had  its  creation  or  origin  depended 

on  the  proviso),  the  case  would  have  been  different ;  and  this 

appears  to  me  to  be  the  fundamental  ^error,  the  fallacy  of    the 

opposing  argument,  viz.  confounding  together  two  things  totally 

different,  because  they  may  have  the  same  practical  result ;  it  is  like 

confounding  an  estate  for  1,000  years  (if  the  party  should  so  long 

live)  with  a  freehold  interest  for  life,  because  the  effect  and  the 

result  would  probably  be  the  same. 

My  Lords,  in  my  judgment  there  is  a  real  and  essential  difference 
between  making  a  contingent  remainder  come  into  existence  upon 
the  acquisition  of  the  title,  and  creating  it  by  the  will  as  a  distinct 
substantive  **  estate  and  use,"  but  making  it  subject  to  a  proviso 
that  it  shall  cease  and  determine  if  the  title  be  not  acquired.  In 
the  one  case  the  estate  never  exists  at  all  till  the  title  is  acquired,  in 
the  other  it  does  exist,  but  ceases  and  determines  upon  the  failure  to 
acquire  the  title  within  the  prescribed  period.  This  is  what  the 
testator  has  expressed ;  and  why  should  it  be  said  that  he  did  not 
mean  it ;  nay  more,  that  he  cannot  by  law  mean  it,  and  must  not: 
and  shall  not  be  permitted  to  mean  it,  and  that  whether  he  meant  it 
or  no,  some  technical  reasoning  is  to  put  a  construction  upon  his 
words  to  make  the  proviso  operate  as  a  condition  precedent  (all 
the  authorities  agreeing  that,  whatever  the  expressions  may  be,  the 
intention  is  to  prevail).     For  these  reasons : 

1st.  That  this  was  one  remainder  only  to  Lord  Alford  and 
(contingently)  to  the  heirs  male  of  his  body,  which  remainder  had 
taken  effect  by  the  possession  of  Lord  Alford. 

2nd.  That  on  examining  the  language  and  the  whole  frame  and 
structure  of  the  will,  it  is  manifest  the  provisoes  were  intended  to 
operate  as  conditions  subsequent. 
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8rd.  That  even  if  the  contingent  remainder  is  regarded  alone, 
without  reference  to  Lord  Alford's  estate,  making  with  it  only 
one  remainder,  there  was  an  estate  and  use  for  the  proviso  to 
operate  on,  and  to  cause  to  cease  and  determine. 

For  these  reasons,  my  Lords,  I  answer  the  sixth  ^question,  that 
the  provisoes  are  not  to  be  treated  as  being  conditions  precedent, 
but  as  being  conditions  subsequent. 

I  shall  now  proceed  to  state  my  opinion  on  the  fifth  question, 
which  is:  ''Are  all,  or  any,  and  which  of  the  several  provisoes 
void  ?  "  The  only  provisoes  which  have  been  made  the  subject  of 
any  doubt  or  controversy,  and  which,  therefore,  alone  are  necessary 
to  be  noticed,  are  those  which  relate  to  the  acquisition  or  non- 
acquisition  of  certain  peerages,  and  especially  of  the  title  and 
dignity  of  Duke  or  Marquis  of  Bridgewater  by  Lord  Alford  or  by 
Charles  Henry  Cust ;  and  the  question  is,  whether  it  is  competent 
to  the  owner  of  an  estate  to  create,  by  deed  or  by  will,  one  or  more 
contingent  remainders,  or  conditional  limitations,  which  shall  depend 
upon  the  exercise  of  the  Royal  prerogative  in  creating  a  peerage  in 
a  particular  family,  with  a  particular  title,  and  with  prescribed 
limitations. 

There  is  no  direct  authority  for  saying  that  this  can  or  cannot  be 
done.  On  the  immediate  point  there  is  no  direct  decision  either 
way.  The  absence  of  any  authority  may  be  accounted  for  by  the 
fact  that  this  is  the  first  attempt  to  create  such  a  condition  since 
the  peerage  has  existed.  In  the  case  of  The  Earl  of  Kingston  v. 
Pierrepoint  (1),  the  testator  gave  10,000Z.  to  be  employed  in  procuring 
a  dukedom,  and  the  gift  was  held  void.  That  case  is  not  decisive  of 
the  present,  but  it  involves  principles  common  to  both.  In  con- 
sidering this  question,  I  think  nothing  turns  upon  the  use  of  the 
word  "acquired."  I  think  no  importance  can  be  attached,  or 
special  meaning  be  ascribed  to  that  word  ;  it  is  not  worse  than  the 
word  "  obtain,"  but  it  is  not  better  than  the  word  "  procure,"  which 
occurred  in  the  case  just  mentioned.  I  think  it  means,  if  he  shall 
die  ^without  becoming  Duke  or  Marquis  of  Bridgewater ;  the  testator 
having  left  him  an  immense  landed  estate  to  enable  him  to  acquire 
or  obtain  or  procure  the  title  in  question,  with  the  ominous  condition, 
that  if  he  did  not  get  it,  he  himself  should  in  one  event,  and  his 
family  in  another,  lose  the  estate  ;  and  the  question  is,  is  this  a 
lawful  condition  to  annex  to  an  estate  ?  It  is  perfectly  clear  and 
certain  (as  a  principle  of  law)  that  if  this  condition  be  against  the 

(I)  I  Vern.  p,    See  ante,  p.  15. 
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public  good,  it  is  void.  This  is  distinctly  laid  down  in  Sheppard's 
Touchstone,  chapter  six,  ^here  among  other  conditions  which  are 
contrary  "  to  law  "  or  "  against  the  liberty  of  the  law,"  a  condition 
is  also  pronounced  to  be  void  which  is'' against  the  public  good  ;  *' 
and  the  learned  writer  must  have  meant  something  other  than  and 
different  from  "contrary  to  law.'*  So  Lord  Coke  (i),  in  treating  of 
conditions  which  are  void  as  "  against  law  "  (though  they  concern 
not  anything  that  is  malum  in  se),  mentions  those  that  are  against 
some  maxim  or  rule  of  law,  and  those  which  are  "  repugnant  to  the 
State,"  which  I  take  to  be,  in  effect,  the  same  as  the  expression  in 
Sheppard's  Touchstone  of  **  against  the  public  good."  Here,  also, 
it  is  clear  the  writer  meant  something  different  from,  and  not 
included  in  the  expression,  "  against  some  maxim  or  rule  of  law." 
The  autliority  referred  to  in  the  margin  of  Coke  is  Bracton  (2) :  the 
passage  is,  "  Ac  si  quis  rem  promitteret  quse  in  rerum  natura  non 
esset,  vel  esse  non  posset,  vel  si  rem  sacram  vel  publicam,  quse  non 
est  in  alicujus  bonis." 

I  think,  therefore,  I  am  bound  to  lay  down  this  principle  as  a 
clear  and  undoubted  maxim  of  law,  that  if  this  condition  be  *'  against 
the  public  good  "  (the  expression  in  Sheppard's  Touchstone),  if  it  be 
''repugnant  to  the  State  "  (the  expression  in  Coke),  it  is  void. 

This  narrows  the  inquiry  to  this  point :  "Is  it  against  the  public 
good  that  such  a  condition  should  be  created  and  enforced?"  and 
this  is  what  your  Lordships  have  to  decide. 

Let  me  here  (before  I  proceed  further)  point  out  distinctly  and 
nakedly  what  is  the  effect  of  the  condition,  and  the  relation  in 
wliich  it  places  the  members  of  the  testator's  family. 

A  nobleman  seeing  his  title  about  to  become  extinct,  and  desirous 
of  reviving  it  in  the  female  line,  but  with  a  higher  grade  in  the 
peerage,  leaves  his  immense  wealth  to  one  branch  of  his  family, 
subject  to  a  forfeiture  of  the  estate,  if  the  title  be  not  acquired 
within  certain  periods.  It  is  then  to  go  over  to  a  second  branch 
in  the  same  line,  and  they  are  to  try  what  they  can  do  to  accomplish 
the  testator's  object  in  getting  the  peerage  in  question  into  his 
family,  and  if  they  also  fail,  they  are  to  forfeit  the  estate,  and 
it  is  to  go  over  to  a  more  distant  branch.  So  that  while  one 
branch  of  the  family  has  a  strong  pecuniary  interest  to  get  or 
acquire  the  peerage,  other  branches  have  a  strong  pecuniary 
interest  to  oppose  and  prevent  it,  in  order  that  they  may  benefit 
by  the  forfeiture;  and  this  is  not  the  accidental  result  of 
(1)  Co.  Lit.  200,  h.  (2)  Book.  III.  foL  ICO. 
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circnmstances  arising  in  the  ordinary  course  of  events,  but  is 
specially  and  gratuitously  occasioned  by  the  mere  caprice  and  will 
of  the  testator.  Now,  in  order  to  ascertain  whether  this  condition 
be  valid  or  not,  I  propose  to  consider  whether  any  conditions  can  be 
suggested  which  would  be  deemed  void  by  the  common  consent  of 
all  statesmen,  lawyers,  and  persons  of  intelligence,  and  to  examine 
on  what  grounds  such  conditions  are  void  or  would  be  deemed  so, 
and  to  see  if  any  general  maxim  or  principle  can  be  collected  or 
extracted,  which  will  be  of  general  application,  and  to  ascertain 
whether  the  present  case  is  within  that  principle. 

In  those  periods  of  our  history  when  the  succession  to  the  Crown 
was  disputed,  would  it  have  been  deemed  competent  to  a  subject 
(would  he  have  been  permitted)  to  make  the  course  of  succession 
to  his  estate  to  depend  on  the  succession  to  the  Crown,  and  to 
turn  upon  the  predominance  of  tiie  House  of  York  or  Lancaster, 
and  especially  would  it  have  been  permitted  if  the  condition  or 
limitation  had  been  introduced  for  the  avowed  object  of  supporting 
one  or  other  of  the  contending  parties?  But  I  propose  to  put 
three  distinct  cases:  1st.  During  the  Commonwealth  could  a 
stanch  republican  have  left  his  estate  to  his  heir,  or  to  some  devisee, 
subject  to  a  proviso  that  in  the  event  of  the  restoration  of  the 
monarchy  it  should  go  to  some  college,  hospital,  or  public  charity, 
and  especially  if  he  avowed  that  his  object  was  to  give  his  heir  or 
devisee  an  interest  in  supporting  the  anti-monarchical  government  ? 
2ndly.  In  the  reign  of  Charles  II.  could  a  zealous  Protestant  have 
introduced  a  similar  condition,  based  on  the  passing  of  the  Exclusion 
Bill,  and  on  the  Duke  of  York  not  ascending  the  throne  ?  Srdly. 
In  the  reign  of  Anne,  could  a  sincere  Boman  Catholic  have  framed 
a  similar  condition  founded  on  the  repeal  of  the  Act  of  Settlement 
within  a  given  period?  And,  on  the  restoration  of  monarchy 
in  the  first  case,  on  the  ascent  to  the  throne  of  James  Duke  of 
York  in  the  second  case,  and  on  the  non-repeal  of  the  Act  of 
Settlement  in  the  third  case,  would  our  courts  of  law  (including 
this  High  Court  of  Parliament)  have  enforced  tliese  conditions,  or 
would  they  have  declared  them  void,  and  left  the  heirs  or  devisees  in 
the  enjoyment  of  the  estates?  Cases  of  this  sort  may  be  multiplied 
indefinitely  from  various  periods  of  our  history,  during  the  wars 
of  the  Boses,  and  during  the  reign  of  Henry  VIII.  and  some 
subsequent  reigns  when  the  succession  to  the  Crown  was  uncertain. 

Having  proposed  the  above  questions  with  respect  to  the  succession 
to  the  Crown,  I  would  next  inquire  whether  a  condition  could  be 
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made  to  depend  upon  the  whole  Legislature  adopting  or  rejecting 
some  particular  line  of  policy  on  which  depended,  or  might  depend, 
the  safety,  or  the  honour,  or  the  welfare  of  the  kingdom.  Could 
the  form  of  government,  the  mode  of  representation,  the  established 
religion  of  the  country,  questions  of  toleration,  whether  Boman 
Catholics  should  be  relieved,  or  Jews  admitted  to  Parliament,  or  the 
Test  Act  be  established,  or  repealed  ?  could  any  of  these  be  made 
the  foundation  of  a  condition,  and  with  the  avowed  object  of 
effecting  or  assisting  the  views  of  the  donor  or  testator  on  the 
matter  which  formed  the  basis  of  the  condition?  So, — not 
unnecessarily  to  multiply  instances,  but  to  come  to  more  recent 
times, — when  the  Reform  Bill  had  been  once  rejected  by  the  Upper 
House,  and  was  a  second  time  about  to  be  sent  up  by  the  Commons, 
could  such  a  condition  (as  has  been  already  referred  to)  have  been 
made  to  depend  upon,  whether  the  Crown  would  create  (not  one 
Peer)  but  a  large  number  of  Peers,  with  a  view  to  assist  in  passing 
the  measure  of  reform,  and  whether  ultimately  it  would  receive 
the  assent  of  the  Crown  ?  In  all,  or  most  of  these  cases,  I  should 
expect  all  statesmen,  and  a  very  large  majority  of  all  lawyers  (if 
not  absolutely  all),  and  most  persons  of  intelligence  acquainted 
with  our  Constitution,  would  concur  in  the  opinion  that  such 
conditions  were  contrary  to  sound  policy,  were  against  the  public 
good,  dangerous  to  the  public  safety,  and  therefore  were  void. 

I  now  propose  to  examine  how  far  "  public  policy,"  or  the  "  good 
of  the  State,"  has  been  recognised  as  a  ground  of  decision  with 
reference  to  covenants,  contracts,  and  other  matters ;  but  before  I 
do  that,  I  am  desirous  of  pointing  out  to  your  Lordships  the  difference 
in  this  respect  ^between  a  condition  and  a  covenant  or  contract. 
Lord  Coke  lays  it  down,  that  conditions  are  not  to  be  favoured  ; 
and  in  Machel  v.  Dunton  (i)  it  was  laid  down  by  the  whole  Court, 
"  that  a  condition  is  a  thing  odious  in  law ; "  and  this  dictum  is 
copied  into  all  our  text-writers  and  law-treatises  ;  and  the  reason  is 
obvious,  because  a  condition  interferes  with  the  absolute  vesting  of 
the  estate,  which  the  law  always  favours,  and  it  controls  the  owner- 
ship ;  it  seeks  to  exercise  a  dominion  over  the  property  after  the 
death  of  the  donor  ;  it  opposes  the  will  (possibly  the  caprice)  of  the 
dead  to  the  jus  disponendi  of  the  living.  The  law,  therefore,  while 
it  encourages  commerce  and  favours  contracts,  deems  a  condition 
odious,  and  looks  at  it  with  jealousy.  The  owner  of  an  estate  may 
himself  do  many  things  which  he  could  not  (by  a  condition)  compel 
(I)  2  Leon.  33  ;  Owen,  64—92 ;  and  see  Cro.  Eliz.  288,  and  Poph.  8. 
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his  successor  to  do.  One  example  is  sufficient.  He  may  leave  his 
land  uncultivated,  but  he  cannot  by  a  condition  compel  his  successor 
to  do  so.  The  law  does  not  interfere  with  the  owner  and  compel 
him  to  cultivate  his  land,  (though  it  be  for  the  public  good  that 
land  should  be  cultivated)  so  far  the  law  respects  ownership ;  but 
when,  by  a  condition,  he  attempts  to  compel  his  successor  to  do 
what  is  against  the  public  good,  the  law  steps  in,  and  pronounces 
the  condition  void,  and  allows  the  devisee  to  enjoy  the  estate  free 
from  the  condition. 

I  advert  to  this,  to  establish  the  position  that  whatever  is  bad  as 
a  covenant,  or  contract,  must  be  bad  as  a  condition  a  fortioH. 

This  doctrine  of  the  public  good  or  the  public  safety,  or  what  is 
sometimes  called  "  public  policy,"  being  the  foundation  of  law,  is 
supported  by  decisions  in  every  branch  of  the  law  ;  and  an  unlimited 
number  of  cases  may  be  cited  as  directly  and  distinctly  deciding 
upon  contracts  and  covenants  on  the  avowed  broad  ground  of  the 
public  *good,  and  on  that  alone ;  and  the  name  and  authority  of 
nearly  all  the  great  lawyers  (whose  decisions  and  opinions  have 
been  extensively  reported)  will  be  found  associated  with  this 
doctrine  in  some  shape  or  other.  It  is  distinctly  laid  down  by 
Coke  (1),  ''nihil  quod  est  inconveniens  est  licituin.'* 

It  is  above  a  hundred  years  ago  that  Lord  Hardwicke,  in  The 
Earl  of  Chesterfield  v.  Janssen{2)^  thus  expressed  himself  in  giving 
judgment,  alluding  to  marriage-brokage  bonds:  "The  Court 
relieves  for  the  sake  of  the  public  as  a  general  mischief."  May  I 
venture  to  ask  your  Lordships  whether  peerage-brokage  bonds 
would  be  entitled  to  greater  favour  ? 

[His  Lordship,  after  referring  to  several  other  cases  upon  public 
policy,  continued  as  follows :] 

My  Lords,  after  all  these  authorities,  am  I  not  justified  in  saying 
that,  were  I  to  discard  the  public  welfare  from  my  consideration, 
I  should  abdicate  the  functions  of  my  office — ^I  should  shrink  from 
the  discharge  of  my  duty  ?  I  think  I  am  not  permitted  merely  to 
follow  the  particular  decisions  of  those  who  have  had  the  courage 
to  decide  before  me,  but  in  a  new  and  unprecedented  case  to  be 
afraid  of  imitating  their  example.  I  think  I  am  bound  to  look  for 
the  principles  of  former  decisions,  and  not  to  shrink  from  applying 
them  with  firmness  and  caution  to  any  new  and  extraordinary  case 
that  may  arise. 

The  conclusions  to  which  I  have  arrived,  from  the  decided  cases 

(1)  66  a.  (2)  1  Atk.  352. 
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and  the  principles  they  involve,  are,  that  all  matters  relating  to  the 
public  welfare — all  acts  of  the  Legislature  or  the  executive — ^must 
be  decided  and  determined  *upon  their  own  merits  only ;  and  that 
it  is  against  the  public  interest  (and  therefore  not  lawful)  for  any 
one  officiously,  wantonly,  and  capriciously,  without  any  motive  but 
his  own  will,  to  create  any  pecuniary  interest  or  other  bias  of  any 
sort  in  the  decision  of  a  matter  of  a  public  nature,  and  which 
involves  the  public  welfare,  the  party  creating  that  interest  having 
no  special  and  particular  individual  interest  in  the  subject-matter 
with  which  he  intermeddles.  My  Lords,  in  the  case  of  wagers  and 
contracts  this  has  been  repeatedly  and  solemnly  decided  by  all  the 
Courts  (and  the  case  of  conditions  is  an  a  foriioH  case).  It  is  no 
doubt  some  restraint  upon  the  freedom  of  human  action,  and  some 
limit  to  the  contracts  a  man  may  make  and  to  the  mode  in  which 
he  may  use  or  dispose  of  his  property,  but  (as  far  as  wagers  are 
concerned)  it  was  (before  the  late  Act  of  Parliament)  the  clear, 
settled,  established  law  of  the  land,  vouched  by  the  decisions  of 
every  Court  in  Westminster  Hall,  spread  over  a  period  of  upwards 
of  a  century  ;  and  the  Judges  who  have  concurred  in  these  decisions 
include  every  illustrious  name  that  has  adorned  the  profession  of 
the  law  during  that  time.  In  principle  I  cannot  find  any  distinction 
between  a  wager  during  life  and  a  condition  annexed  to  a  legacy  or 
devise  to  take  effect  after  death :  the  mischief  of  both  is  precisely 
the  same.  If  there  be  any  distinction  in  respect  of  the  right  to 
dispose  of  property,  it  ought  rather  (as  it  seems  to  me)  to  be  in 
favour  of  the  right  of  the  owner  to  dispose  of  it  as  he  pleases  while 
alive ;  but  I  think  there  is  no  distinction,  and  I  am  of  opinion  that, 
according  to  the  law  of  England,  the  owner  of  property  cannot 
make  any  matter  the  subject  of  a  condition  to  operate  after  his 
death  which  he  could  not  have  made  the  subject  of  a  contract  or  a 
wager  during  his  life ;  I  think  no  man  can  leave  his  property  clogged 
and  conditioned  by  his  own  personal  *views  of  public  affairs,  or  by 
his  posthumous  ambition  (if  I  may  so  call  it) ;  he  cannot  make  his 
political  opinions  run  (like  a  covenant)  with  his  land ;  he  may  leave 
it  to  whom  he  pleases,  but  it  must  be  unfettered  by  any  condition 
bearing  upon  matters  connected  with  the  public  welfare,  as  to  which 
he  must  leave  those  who  come  after  him  to  decide,  and  to  act  upon 
their  own  view  of  the  merits  of  any  public  question,  unfettered  by 
any  condition  which  may  create  a  motive  or  exercise  an  influence 
that  would  disturb  a  judgment  that  ought  to  be  founded  on  the 
public  good  alone. 
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My  Lords,  it  may  be  that  Judges  are  no  better  able  to  discern 
what  is  for  the  public  good  than  other  experienced  and  enlightened 
members  of  the  community  ;  but  that  is  no  reason  for  their  refusing 
to  entertain  the  question,  and  declining  to  decide  upon  it.    Is  it,  or 
is  it  not,  a  part  of  our  common  law,  that  in  a  new  and  unprecedented 
case,  where  the  mere  caprice  of  a  testator  is  to  be  weighed  against 
the  public  good,  the  public  good  should  prevail  ?    In  my  judgment, 
it  is.    Whether  the  public  good  is  really  concerned  in  this  condition, 
and  the  principle  which  it  involves,  is  the  question  for  the  considera- 
tion of  your  Lordships ;  and  your  Lordships  will  have  to  decide 
whether  or  not  it  be  mischievous  to  the  community  at  large  that 
every  branch  of  the  public  service,  civil  and  military,  every  depart^ 
ment  of  the  State,  should  be  besieged  by  persons  who,  at  the  peril 
of  losing  their  estates,  are  making  every  efifort  to  obtain  offices  for 
which  they  may  be  unfit,  and  to  procure  titles  and  distinctions  of 
which  they  may  be  unworthy;    that  no  man  should  be  able  to 
accept  or  decline  public   service  without  searching  the   wills  at 
Doctors  Commons  to  see  whether  he  may  not  thereby  call  into 
action  some  condition  precedent  or  subsequent  which  may  ruin 
himself  or  some  very  near  relation ;  that  an  able  statesman  or  a 
victorious  ^general  should  (in  some  period  of  great  emergency) 
have  to  choose  whether  he  will  save  his  country  and  lose  his  estate, 
or  save  his  estate  by  declining  the  public  service ;  and  finally  (in 
addition  to  the  present  complicated  system  of  conveyancing)  that 
the  real  and  ultimate  ownership  of  a  large  portion  of  the  landed 
property  of  the  kingdom  should  remain  in  abeyance  till  it  appeared 
whether  one  member  of  a  family  would  become  a  Bishop,  another 
member  of  another  family  a  common  law  or  equity  Judge,  who 
should  (thirty  years  hence)  have  the  custody  of  the  Great  or  Privy 
Seal ;   or,  whether  the  members  of  the  learned  professions  in 
London  should  one  day  have  the  privilege  of  retuming  members  to 
Parliament,  and  whether  the  young  gentleman  now  at  school  should 
become  one  of  such  members,  and  afterwards  a  Peer  of  the  realm. 
My  Lords,  I  am  not  sure  that  some  limit  may  not  be  discovered  to 
the  fanciful  vagaries  and  capricious  conditions  with  which  property 
may  be  bequeathed,  though  it  touch  not  the  public  interest ;  but 
the  moment  conditions  (in  this  case  a  series  of  conditions)  are  intro- 
duced, which  in  principle  have  a  strong  tendency  opposed  to  the 
public  welfare,  the  common  law,  which  favours  not  conditions,  but 
deems  them  odious,  is  strong  enough  to  stay  the  evil  and  repress 
the  mischief;  and  in  a  perfectly  new  case  (a  case  altogether  prima: 
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impressionis)  I  think  the  Judges  are  bound  to  hold  fast  to  the 
principles  of  the  common  law,  to  remember  the  maxim  solus  re'tpub- 
licce  suprema  lex,  and  if  the  condition  be  really  in  principle  against 
the  public  good,  to  pronounce  it  in  their  judgment  void. 

It  only  remains  for  me  (on  this  point)  to  inquire  whether  this 
particular  condition,  the  obtaining  a  peerage  by  Lord  Alford  within 
a  limited  period,  is  a  condition  which  falls  within  the  principle  I 
have  endeavoured  to  establish ;  and  I  am  of  opinion  that  it  is.  A 
Peer,  in  addition  to  being  a  ^member  of  one  branch  of  the  Legislature, 
is  an  hereditary  counsellor  of  the  Crown,  and  one  of  the  Judges  of 
the  highest  court  of  judicature  in  the  realm.  The  framer  of  this 
will  seems  to  have  thought  of  nothing  but  the  title  and  dignity 
of  a  Peer,  and  to  have  overlooked  his  important  duties,  and  the 
interest  which  the  public  have  in  the  correct  discharge  of  them ; 
he  seems  to  have  considered  the  peerage  as  merely  giving  a  high 
position  in  the  table  of  precedence,  as  being  a  bauble,  the  subject 
of  bargain  or  barter,  contract  or  condition,  and  to  have  forgotten 
that  a  Peer  is  at  once  a  legislator  and  an  expounder  of  the  statutes, 
that  it  is  his  ofiSce  to  frame  and  also  to  decide  upon  the  law,  and 
that  he  has,  in  the  Constitution  of  this  country,  duties  to  perform 
of  the  greatest  importance  to  the  public  welfare.  The  creation 
of  a  Peer  is  an  exercise  of  one  of  the  prerogatives  of  the  Crown, 
which  the  Crown  possesses,  like  all  other  prerogatives,  for  the 
good  of  the  country,  and  which  ought  to  be  exercised  solely  with 
reference  to  the  public  welfare,  and  the  merits  of  the  individual 
to  be  promoted,  and  the  cause  or  occasion  of  his  promotion.  It 
was  the  object  (no  one  could  have  doubted  it  if  it  had  not  been 
avowed,  but  it  was  the  avowed  object)  of  the  testator  by  this 
condition  to  endeavour  to  obtain  a  renewal  of  the  peersige  in  his 
family,  which  he  foresaw  would  expire  with  himself  or  his  brother ; 
he  endeavoured  to  create  a  strong  pecuniary  interest  to  procure  a 
peerage,  and  he  did  so  that  the  peerage  might  be  got ;  he  knew 
the  influence  that  great  wealth  and  large  possessions  exercise  in 
the  affairs  of  the  world,  and  he  took  his  chance  whether  they 
would  be  well  or  ill  employed,  so  that  they  were  successfully 
employed  in  accomplishing  his  end  and  aim,  or,  as  he  expressed 
it  himself  in  his  own  language,  in  the  codicil  of  the  81st  March,  1828, 
**  my  object  of  uniting  my  estates  to  the  title  of  Duke  or  Marquis 
of  Bridgewater."  With  this  view  he  created  this  *strong,  powerful, 
and  dangerous  pecuniary  interest  to  obtain  the  peerage — an  interest 
which  might  very  possibly  lead  to  unworthy  attempts  to  obtain  it. 
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He  prescribed  the  end,  and  he  furnished  the  means,  and  he  set  no 
limit  or  bounds  to  the  use  of  them  ;  and  it  is  impossible,  I  think, 
to  doubt  that  he  intended  this  condition  to  operate  upon  the  mind 
of  the  Sovereign,  or  the  minds  of  those  ^ho  advise  the  Sovereign 
(and  expected  it  would  or  might  do  so),  to  grant  the  peerage  by 
reason  or  on  account  of  the  conditions,  and  from  motives  other 
than  those  which  alone  ought  to  operate,  viz.,  the  public  good,  and 
the  merits  of  the  individual  to  be  promoted,  and  the  cause  of  his 
promotion.  I  am  of  opinion  that  it  was  not  competent  to  the 
testator  so  to  deal  with  his  property ;  that  it  is  quite  inconsistent 
with  the  public  welfare,  and  even  the  public  safety,  that  property 
should  be  bequeathed  subject  to  conditions  unnecessarily,  capri- 
ciously, wantonly,  and  officiously  introduced,  and  made  to  depend 
on  any  public  act  of  Slate,  whether  the  Grown,  the  Legislature,  or 
any  branch  of  it,  or  of  the  executive  government ;  and  I  am  there- 
fore clearly  and  undoubtedly  of  opinion  that  this  condition  is 
unlawful  and  void. 

I  shall  detain  your  Lordships  but  a  moment  while  I  state  my 
answers  to  the  other  questions : 

Ist.  On  the  decease  of  Lord  Alford,  his  eldest  son,  in  my  opinion, 
became  entitled  to  an  estate  tail  male  in  possession. 

2nd.  I  am  of  opinion,  that  such  estate  is  not  liable  to  be  defeated. 
I  think  all  the  clauses  in  the  will  relating  to  the  acquisition  or  the 
acceptance  or  non-acceptance  of  a  peerage  are  void. 

3rd.  On  the  decease  of  Lord  Alford,  his  brother  Charles  Henry 
Egerton  took  no  estate  in  possession,  but  (expectant  on  the  failure 
of  the  heirs  male  of  the  body  of  Lord  *Alford)  he  took  the  residue 
of  the  term  if  he  should  so  long  live. 

4th.  I  am  of  opinion  that  such  estate  is  not  liable  to  be  defeated 
by  the  acceptance  or  non-acquisition  of  any  peerage  by  any  one. 

The  6th  and  6th  I  have  already  answered.  As  to  the  7th,  I  am 
of  opinion  that  in  the  events  that  have  happened  the  jointure 
appointed  in  favour  of  Lady  Marianne  Alford  has  not  ceased. 
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LoBD  Ltndhurst: 

My  Lords,  I  have  read  and  considered  with  attention  the 
opinions  of  the  learned  Judges  in  this  case,  and,  after  weighing 
the  reasons  upon  which  they  are  founded,  I  am  constrained  to 
say,  though  with  much  deference,  that  I  differ  from  the  con- 
clusions of  the  majority  of  those  learned  persons.  It  is  to  be 
regretted  that  several  of  the  opinions  (as  stated  on  a  former  day) 
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were  prepared  during  the  pressure  of  the  circuit,  and  without 
sufficient  opportunity  of  consulting  the  authorities  bearing  upon 
the  diflferent,  and  in  some  respects,  intricate  points  which  the 
subject  involves.  But  though  I  regret  this  circumstance,  it  was, 
1  have  reason  to  believe,  unavoidable. 

Two  questions  have  been  raised:  first,  whether  the  proviso 
respecting  the  title  of  Marquis  or  Duke  of  Bridge waler  is  a  con- 
dition precedent  or  subsequent ;  and,  secondly,  whether  the  proviso 
is  valid,  or  is  to  be  regarded  as  against  public  policy,  and  therefore 
void. 

As  to  the  first  and  more  technical  question,  it  is  1  think  admitted, 
and  cannot  indeed  be  disputed,  that  the  will  has  been  drawn  with 
much  care  and  attention,  by  a  person  obviously  well  acquainted 
with  the  force  and  effect  of  the  ^terms  he  employed,  and  not 
likely,  therefore,  to  have  misapplied  them.  The  testator  declares 
his  will  to  be  that,  if  Lord  Alford  shall  die  without  having  acquired 
the  title  of  Duke  or  Marquis  of  Bridgewater  "  to  him  and  the  heirs 
male  of  his  body,  then  and  in  such  case  the  use  and  estate  therein- 
before directed  to  be  limited  to  the  heirs  male  of  his  body,  shall 
cease  and  be  absolutely  void."  These  are  admitted  to  be,  in 
point  of  construction,  and  according  to  the  constant  usage  of 
conveyancers,  words  importing  a  condition  subsequent.  The 
same  words  are  uniformly  used  in  different  parts  of  the  will  as 
denoting  conditions  subsequent,  and  in  cases  where  no  other 
interpretation  can  be  put  upon  them.  In  no  instance  are  they 
used  to  express  a  condition  precedent.  In  the  previous  passage 
of  the  will,  the  limitation  of  the  uses  and  estates  to  Lord  Alford 
and  Henry  Oust,  and  to  the  trustees  during  their  respective  lives, 
and  to  the  heirs  male  of  their  respective  bodies,  is  declared  to  be 
"  subject  to  the  provisoes  for  the  determination  thereof  therein- 
after contained ;  **  and  the  use  of  the  distinct  word  "  determina- 
tion ''  as  to  all  these  uses  and  estates  indiscriminately,  manifestly 
shows  that  the  testator  intended  the  conditions  contained  in  those 
provisoes  to  be,  as  to  all  of  them,  conditions  subsequent.  In  like 
manner,  in  the  proviso  respecting  the  testator's  brother  being 
created  Duke  or  Marquis  of  Bridgewater,  the  testator  speaks  of 
the  proviso  for  the  determination  of  the  use  or  estate  directed  to 
be  limited  to  the  heirs  male  of  the  body  of  Lord  Alford ;  and  so 
also  in  the  proviso  immediately  following  relative  to  Earl  Brownlow. 
It  is  further  to  be  observed,  that  in  the  very  clause  in  question, 
the  condition  is  admitted  to  be  a  condition  subsequent  as  to  one 
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part  of  it,  although  it  is  contended  to  be  a  condition  precedent  as 
to  the  other  part.  In  a  case  of  necessity,  indeed,  such  a  difference 
of  interpretation  in  the  same  clause  might  be  adopted,  but  a  very 
^strong  case  must  be  made  out  to  justify  such  a  departure  from 
the  ordinary  rules  of  construction.  The  testator  declares  that  the 
use  or  estate  limited  to  the  heirs  male  of  the  body  of  Lord  Alford, 
shall,  in  a  certain  event,  cease  and  be  absolutely  void — words 
which,  even  in  their  ordinary  acceptation,  and  without  reference  to 
any  technical  rule,  denote  exclusively  a  condition  subsequent. 
The  proviso  has  nothing  of  the  character  of  a  condition  precedent. 
It  is  not  said  that  upon  the  occurrence  of  such  an  event  a  use  or 
estate  shall  arise,  but  that  if  such  an  event  shall  not  have  occurred, 
a  use  or  estate  previously  limited  shall  be  defeated.  It  does  not 
create — it  determines  and  destroys.  The  will,  in  fact,  consists  of 
a  series  of  limitations  in  favour  of  dififerent  persons  and  sets  of 
persons,  and  the  obvious  meaning  as  to  the  point  in  question  is, 
that  if  Lord  Alford  shall  die  without  having  acquired  either  of  the 
suggested  titles,  the  particular  limitation  in  the  series  created  in 
favour  of  the  heirs  male  of  his  body,  shall  cease  and  be  void — the 
limitation  is  in  effect  to  be  struck  out  of  the  series  and  the  next 
limitation  in  favour  of  Henry  Gust  is  to  be  advanced — but  then  it 
is  upon  a  condition,  which,  if  invalid,  can  have  no  operation. 

But,  my  Lords,  it  is  said,  and  not  improperly  said,  that  whether 
a  condition  is  to  be  construed  as  precedent  or  subsequent  must 
depend  on  the  intention  of  the  testator  to  be  collected  from  the  whole 
instrument ;  that  no  particular  form  of  words  is  absolutely  neces- 
sary to  express  the  one  condition  or  the  other,  and  that  the  most 
strict  technical  words  or  form  may  bend  to  the  clear  and  manifest 
intention  of  the  testator.  But  far  from  the  intention  of  the  testator, 
to  which  I  shall  presently  advert,  being  at  variance  with  the  terms 
used,  according  to  their  natural  and  legal  construction,  it  appears 
to  me  that  the  case  is  just  the  reverse.  The  fallacy,  if  I  may  so 
speak,  which  has  led  to  the  forcible  ^conversion  of  the  words 
importing  a  condition  subsequent  in  this  case  into  a  condition 
precedent,  seems  to  be  this,  namely,  that  a  condition  subsequent  is 
not  properly  applicable  to  the  limitation  of  a  contingent  use  or 
estate.  But  such  a  use  or  estate  is  an  interest  recognised  by  the 
law,  and  not  unfrequently  of  great  value ;  and  there  is  no  more 
inconsistency  in  making  it  subject  to  a  condition  subsequent,  by 
declaring  that  if  a  certain  event  shall  not  have  occurred,  the 
limitation  shall  determine  or  cease  and  be  void,  than  if  it  were  an 
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interest  vested  or  in  possession.  If  the  law  allows  such  a  liniitaiion 
to  be  made,  such  an  interest  to  be  created,  it  follows,  as  of  course, 
that  it  may  be  vacated  or  determined.  It  is  clear  that  the  framer 
of  the  will  considered  it  as  no  objection  to  the  effect  of  a  condition 
subsequent,  that  the  use  or  estate  limited  was  contingent,  since  he 
expressly  provided  that  the  use  or  estate  in  this  instance,  which  he 
must  have  known  to  be  contingent,  should,  upon  the  failure  of  a 
certain  event,  cease  and  determine. 

It  is  also,  my  Lords,  to  be  observed,  that  in  the  clause  respecting 
the  name  and  arms  the  testator  declares  that  if  the  person  entitled, 
&c.  shall  refuse  to  take,  or  shall  discontinue  to  use  the  name  and 
arms  of  Egerton,  &c.,  all  such  estates  as  shall  be  limited  to  the 
sons  of  such  person  in  tail  male,  as  for  the  time  being  shall  be  in 
contingency  or  suspense,  as  the  case  may  happen,  shall  "cease, 
determine,  and  be  void ; "  thereby  expressly  stating  that  a  use  or 
estate,  which  is  described  in  terms  as  being  in  contingency,  shall 
cease  and  be  void.  And  here  I  may  remind  your  Lordships  that 
one  of  the  learned  Judges,  though  his  opinion  in  the  result  is 
unfavourable  to  the  appellant,  Mr.  Baron  Alderson,  after  adverting 
to  the  words  "  shall  cease  and  be  absolutely  void,"  observes  "  that 
they  must  be  allowed  to  be  very  strong  words,  indicative  of  an 
intention  on  the  part  of  the  ^testator  that  the  heirs  male  of  the 
body  of  Lord  Alford  should  in  some  way  or  other  first  take  the 
estate,  and,  on  the  contingency  occurring,  lose  that  which  they  had 
before  taken ;  and,  in  such  a  case,  the  words  would  be  to  be  treated 
as  a  condition  subsequent." 

Then  with  respect  to  the  intention  of  the  testator,  as  it  is  to  be 
collected  from  the  whole  of  the  will.  Did  he  intend  that  the  con- 
dition should  not  operate  as  a  condition  subsequent,  according  to 
the  plain  and  obvious  meaning  of  the  words  (for  this  is  what  is 
contended),  but,  on  the  contrary,  as  a  condition  precedent?  He 
was  not  inops  consilii,  and  we  cannot  assume  that  he  did  not  know 
the  effect  of  the  terms  that  he  used.  Then  how  would  they  operate  ? 
If  the  testator  considered,  as  I  think  it  reasonable  to  conclude  he 
did,  that  the  proviso  was  legal  and  binding,  his  intention  would  be 
equally  effected  whether  the  condition  was  precedent  or  subsequent, 
and  it  would,  therefore,  not  be  necessary,  upon  this  supposition, 
and  in  order  to  effect  that  intention,  to  do  the  violence  which  is 
attempted  to  the  language  and  form  of  the  condition.  If  he  was 
mistaken  in  this  respect,  that  is  no  reason  for  altering  the  plain 
words  which  he  has  used,  and  introducing  other  terms  in  order  to 
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give  effect  to  what  may  be  conjectured  as  to  the  disposition  he 
might  have  made  of  his  property  had  he  been  aware  of  the  legal 
obstruction  to  the  execution  of  his  wishes.  If  we  are  to  indulge 
in  what  I  must  consider  as  misplaced  conjecture,  I  should  think  it 
not  reasonable  to  suppose  that  he  would,  if  the  object  he  had  in 
view  could  not  be  legally  accomplished,  and  by  no  failure  or  default 
of  those  whom  he  intended  to  benefit  in  the  first  instance,  desire 
that  the  estate  should  go  over  and  be  enjoyed  by  those  who  were 
the  more  remote  objects  of  his  bounty.  For  the  same  reason,  if 
the  testator  entertained  a  doubt  as  to  the  legality  of  the  proviso, 
it  is  not  unreasonable  to  suppose  that  he  would,  as  *the  safer 
course,  have  made  the  condition  a  condition  subsequent  rather 
than  a  condition  precedent.  There  appears  to  me  then  to  be  no 
sufficient  reason,  founded  upon  any  supposed  intention  of  the 
testator,  to  do  violence  to  the  words  that  have  been  used,  and  that 
they  should  therefore  be  interpreted  according  to  their  plain  tech- 
nical as  well  as  ordinary  sense,  that  is,  as  denoting  a  condition 
subsequent. 

The  second  point  to  be  considered  is,  whether  the  proviso  is  at 
variance  with  public  policy,  for  if  so,  and  the  condition  is  a  condition 
subsequent,  then  the  result  will  be  the  same  as  if  no  such  proviso  had 
been  contained  in  the  will ;  but  otherwise  if  the  condition  be  a  con- 
dition precedent.  This  is  not  a  technical  question,  but  must  be 
considered  on  general  principles,  with  reference  to  the  practical 
effect  of  the  condition,  and  we  must  bring  our  observation  and 
experience  to  bear  in  determining  it. 

It  is  a  well-established  rule  of  law  that  a  condition  against  the 
public  good,  or  public  policy,  as  it  is  usually  called,  is  illegal  and 
void.  Sheppard*s  Touchstone  and  Lord  Coke  are  direct  authorities 
on  this  point.  In  more  modern  times  we  find  Lord  Hardwickb,  in 
a  case  already  ciCed  by  the  Lord  Chief  Baron,  stating  that 
"political  arguments,  in  the  fullest  sense  of  the  word,  as  they 
concern  the  government  of  a  nation,  must  be,  and  always  have 
been,  of  great  weight  in  the  consideration  of  the  Court ;  and  though 
there  may  be  no  dolus  malus  in  contracts  as  to  other  persons,  yet 
if  the  rest  of  mankind  are  concerned  as  well  as  the  parties,  it  may 
properly  be  said  that  it  regards  the  public  utility."  And  in  another 
case  he  says,  "  These  reasons  of  public  benefit  and  utility  weigh 
greatly  with  me,  and  are  a  principal  ingredient  in  my  present 
opinion." 

It  is  unnecessary  to  cite  othev  authorities  in  support  of  this 
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well-established  rule  of  law.  What  cases  come  within  *the  rale 
must  be  decided  as  they  successively  occur.  Each  case  must  be 
determined  according  to  its  own  circumstances.  When  the  case  of 
a  trustee  dealing  with  his  cestui  que  trust  was  first  considered,  it 
must,  in  the  absence  of  precedent,  have  been  determined  upon 
weighing  the  public  mischief  that  would  arise  from  giving  a  sanction 
to  such  dealing.  So  as  to  transactions  between  attorneys  and  their 
clients ;  also  as  to  seamen  insuring  their  wages,  and  other  similar 
cases,  referred  to  in  the  course  of  the  argument.  The  inquiry  must, 
in  each  instance,  where  no  former  precedent  had  occurred,  have 
been  into  the  tendency  of  the  act  to  interfere  with  the  general 
interest.  The  rule,  then,  is  clear.  Whether  the  particular  case 
com6s  within  the  rule,  it  is  the  province  of  the  Court  in  each  instance, 
acting  with  due  caution,  to  determine. 

My  Lords,  the  duties  incident  to  the  peerage  (and  Lord  Alford 
might  at  any  moment,  by  the  death  of  Lord  Brownlow,  have 
become  a  Peer)  are  of  the  gravest  and  highest  character ;  and  in 
the  proper  discharge  of  them  the  interests  of  the  Crown  and  the 
public  are  deeply  concerned.  These  duties  are  both  legislative  and 
judicial ;  in  addition  to  which,  a  Peer  of  the  realm  has  a  right, 
when  he  deems  it  necessary,  to  demand  an  audience  of  the 
Sovereign,  and  to  tender  his  advice  respecting  public  afifairs.  In 
the  framing  of  laws  it  is  his  duty  to  act  according  to  the  deliberate 
result  of  his  judgment  and  conscience,  uninfluenced,  as  far  as 
possible,  by  other  considerations,  and  least  of  all  by  those  of  a 
pecuniary  nature.  He  acts  judicially,  not  merely  in  the  appellate 
jurisdiction  of  the  House,  but  also  in  the  various  matters  usually 
referred  to  Committees,  in  which  the  strictest  independence  is  to 
be  observed,  and  all  foreign  influence  of  every  description  to  be 
carefully  avoided.  Such  is  the  position  and  such  are  the  duties  of 
a  Peer  of  the  realm,  and  it  follows  that  any  application  or  *di8- 
position  of  property  which  has  a  tendency  to  interfere  with  the 
proper  and  faithful  discharge  of  these  duties  must  be  at  variance 
with  the  public  good,  and  consequently  illegal  and  void.  It  is  true 
that  creations  of  Peers  and  promotions  in  the  peerage  emanate 
from  the  Crown,  and  the  respect  we  entertain  for  the  Sovereign 
will  not  allow  us  to  suppose  that,  in  the  exercise  of  this,  or  any 
other  prerogative,  he  can  act  otherwise  than  according  to  the  best 
and  purest  motives.  But  we  all  know  that  practically  this  power 
is  exercised  according  to  the  advice  of  the  minister ;  that  the 
Crown   rarely  exercises  it,  except  at  his  suggestion  and  on  his 
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recommendation;    and  further,  that  these  honours  are  usually 
granted,  except  in  cases  of  extraordinary  merit  or  distinguished 
public  services,  to  the  partisans  and  supporters  of  the  Administra- 
tion for  the  time  being,  and  seldom  to  its  opponents.     This  is 
obvious  to  all,  and  confirmed  by  every  day's  experience.     What, 
then,  would  be  the  practical  result  of  this  state  of  things  with 
reference  to  the  proviso  now  under  consideration  ?    If  an  estate,  in 
this  case  of  great  extent  and  value,  is  made  to  depend  upon  a 
creation  or  promotion  in  the  peerage,  is  it  reasonable  to  suppose, 
speaking  generally  (for  we  must  so  consider  the  subject,  and  with- 
out reference  to  particular  individuals),  that  such  a  state  of  things 
would  not  have  at  least  a  tendency  to  lead  the  party  thus  interested 
to  act,  and  without  much  inquiry,  in  accordance  with  those  who 
could  insure  the  permanence  of  the  estate  to  his  descendants ;  to 
induce  him  to  support  their  opinions  and  measures  without  any 
very  scrutinizing  regard  as  to  their  effect  or  propriety ;  and  thus  to 
affect  that  free  agency  which  it  is  a  duty,  as  far  as  possible,  to  keep 
unimpaired?    That  there  may  be  exceptions,  honourable  excep- 
tions, to  such  an  influence,  I  do  not  mean  to  doubt.     There  may 
also  be  individuals  who,  from  the  dread  of  being  supposed  to  be 
*swayed  by  such  motives,  might  adopt  the  opposite  course,  which 
would  also  be  liable  to  objection.    But,  taking  mankind  as  we  find 
it,  we  could  not,  without  wilfully  closing  our  eyes  and  discarding 
all  the  results  of  our  observations  and  experience,  come  to  the 
conclusion  that  such  a  position  would  not  have  a  tendency,  and,  in 
some  cases  at  least,  a  strong  tendency,  to  produce  the  result  which 
I  have  stated,  viz.  to  fetter  the  free  agency  of  the  party  in  the 
performance  of  the  important  duties  incident  to  his  position  as  a 
member  of  the  peerage ;  and  it  follows,  I  think,  that  a  proviso  or 
condition  which  has  a  tendency  to  produce  such  results  must  be 
at  variance  with    the  public  good  and  general  welfare.     It    is 
admitted,   that  any  contract  or  engagement  having  a  tendency, 
however  slight,  to  affect  the  administration  of  justice,  is  illegal  and 
void.     The  character  of  the  Judge,  however  upright  and  pure, 
does  not  vary  the  case.    No  less  strong  must  be  the  principle  when 
applied  to  the  important  duties  of  legislation,  and  to  those  judicial 
duties  of  the  peerage  upon  which  so  many  and  such  vast  interests 
depend. 

In  the  decision  already  adverted  to,  as  to  the  insurance  of  the 
wages  of  a  seaman,  the  only  principle  upon  which  it  proceeded 
was,  that  such  a  practice,  if  permitted,  would  tend  to  relax  his 
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exertions  for  the  safety  of  the  ship,  aud  thus  affect  the  proper 
performance  of  his  duty,  in  the  faithful  and  active  discharge  of 
which  the  public  interest  is  concerned ;  and  so  in  other  instances 
which  have  been  mentioned,  and  to  which  it  is  not  necessary  more 
particularly  to  refer.    Each  case  must,  as  I  have  already  stated,  be 
decided  upon  its  own  circumstances,  as  applied  to  the  established 
rule  of  law  regarding  the  public  interest  and  welfare,  or,  to  use  the 
words  already  quoted  of  Lord  Hardwicke,  ''upon  political  argu- 
ments in  the  fullest  sense  of    the   word,   as   they  concern    the 
government  *of  a  nation."     It  is  true,  and  cannot  be  disguised, 
that  other  motives,  such  as  love  of  power,  eagerness  for  oflSce,  &€., 
may,  and  undoubtedly  do,  more  or  less,  influence  the  conduct  of 
men  in  the  performance  of  these  various  and  important  duties. 
But  if  cases  exist  which  are  beyond  the  reach  of  the  law,  they 
afford  no  reason  why,  when  a  further  influence  is  attempted  to  be 
created  by  an  unusual  disposition  of  property,  and  courts  of  justice 
are  called  upon  to  give  effect  to  such  disposition,  they  should  not 
refuse  it  their  sanction.     The  question,  then,  is,  whether  a  proviso 
such  as  we  are  considering  would  have,  if  acted  upon,  a  tendency 
to  influence  improperly  the  performance  of  those  duties  to  which  I 
have  referred.    I  think  it  would  have  such  a  tendency;  and   I 
consider  it,  therefore,  to  be  against  the  public  good,  and  conse- 
quently illegal  and  void.     Other  objections,  some  of  them  of  a 
more  refined  nature,  may  be  urged  against  this  proviso ;  but  I  am 
not  disposed  to  enter  into  further  detail,  as  there  are  several  noble 
Lords  present  of  great  learning  and  experience,  who  have  given 
much  of  their  attention  to  this  case,  and  are  prepared  to  state  their 
opinions  upon  it. 

For  the  reasons,  then,  which  I  have  thus  given,  I  think,  but  not 
without  some  hesitation,  considering  the  respect  due  to  those 
learned  persons  from  whom  I  have  the  misfortune  to  differ,  that 
the  judgment  in  this  case  cannot  be  sustained. 


[  'les  ] 


Lord  Brougham: 

My  Lords,  the  conclusion  at  which  I  have  arrived,  but  not  with- 
out some  hesitation,  from  the  respect  which  I  entertain  for  the 
opinions  of  the  learned  Judges  with  whom  I  have  the  misfortune 
to  differ,  is,  that  the  judgment  cannot  be  sustained. 

The  decision  of  this  case  must  depend  upon  two  points — *the 
effect  of  the  proviso  respecting  the  dignity,  and  the  legality  of  that 
proviso.     If  the  proviso   makes   the  acquiring  of  the  dignity   a 
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condition  precedent  to  the  estate  tail  in  remainder,  that  remainder 
never  could  arise,  and  the  legality  of  the  proviso  is  immaterial. 
If  the  proviso  only  avoids,  or  makes  to  cease,  the  estate  tail,  in  any 
way  created  or  existing,  then  this  estate  is  only  destroyed  if  the 
proviso  is  legal. 

1.  It  appears  quite  impossible  to  doubt  what  the  frame  of  this 
proviso  is,  what  were  the  intentions  of  the  testator,  and  what  were 
the  pains  taken  by  the  well-skilled  conveyancer  who  drew  the  will,  to 
give  those  intentions  expression  and  effect.  The  remainder  is  to  the 
use  of  the  heirs  male  of  Lord  Alford's  body, — not,  if  he  shall,  or 
provided  that  he  shall,  or  in  case  he  shall,  acquire  the  dignity,  but 
without  any  such  condition  or  contingency.  Then  follows  a  general 
declaration  or  provision  subjecting  the  uses  and  estates  so  limited 
to  Lord  Alford  and  the  heirs  male  of  his  body  to  "  the  several 
provisoes  for  the  determination  thereof  hereinafter  contained."  So 
that  the  remainder  having  first  been  <*iven  without  any  condition, 
is  subjected  to  a  proviso  for  its  determination,  that  proviso 
being  afterwards  inserted. 

I  observe  some  unwillingness  to  regard  this  proviso  as  properly  a 
condition,  whether  precedent  or  subsequent,  and  it  is  said  to 
be  only  in  popular  language  a  condition.  I,  however,  incline  to 
think  that  it  comes  properly  enough  within  the  description  of  a 
condition.  It  is  a  condition  imposed  upon  Lord  Alford — ^he  is  to 
acquire  the  dignity,  and  the  impossibility  of  his  doing  so,  were  it 
admitted  to  the  fullest  extent,  would  not  make  it  the  less  a  condition. 
A  gift  to  A.  for  life,  remainder  to  B.  if  A.  shall  go  to  Home  in  three 
hours,  would  prevent  the  remainder  from  ever  vesting  or  even 
existing,  and  would  so  operate  as  a  condition  precedent.  It  is, 
however,  of  no  consequence  to  *the  present  argument, — to  the  point 
I  am  now  dealing  with,  whether  we  take  it  as  a  condition  or 
as  a  circumstance,  or  event,  or  generally  as  a  contingency.  It 
may  be  of  more  importance  as  to  the  other  question,  that  of  legality, 
though  I  shall  take  it  only  as  a  contingency,  which  it  clearly  is, 
whether  a  condition  or  not. 

The  use  or  estate,  then,  which  had  been  limited  without  any 
words  of  condition  or  any  words  importing  contingency  at  all,  is 
declared  to  be  subject  to  the  proviso,  not  for  annexing  a  condition 
or  contingency  to  the  use  or  estate  coming  into  existence,  but  for 
working  a  "  determination  *'  of  that  use  or  estate ;  and  then  we  have 
the  proviso  just  referred  to  on  the  decease  of  Lord  Alford  without 
having  acquired   the  dignity, ''  the  use  and  estate  hereinbefore 
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directed  to  be  limited  to  the  heirs  male  of  his  body  "  (and  as  I  am 

now  dealing  with  it  not  as  executory,  I  will  leave  out  the  executory 

words),  "the  use  and  estate  hereinbefore  limited  shall  cease  and 

be  absolutely  void."     The  proviso  thus  answers,  and  most  exactly 

answers,  the  description  given  of  it  in  the  preceding  clause  in  which 

it  is  referred  to  prospectively,  the  clause  which  subjects  the  uses  and 

estates  before  limited  to  the  after-mentioned  proviso.    It  is  most 

truly  a  "  proviso  for  Ihe  determination  thereof."     So,  when,  in  the 

jointuring  clause,  the  proviso  is  retrospectively  referred  to,  the  same 

expression  is  used ;  the  uses  are  said  to  have  been  "  determined  and 

made  void  by  virtue  or  according  to  the  provisoes."    If   it  be 

contended  that  the  words,  although  denoting  cesser,  avoidance, 

destruction,  may  possibly  mean  also,  prevention,  preclusion,  causing 

non-existence  as  well  as  destroying  existence,  we  may  then  look  to 

the  other  provisoes,  if    any  can  be  found,  in    which  the    same 

expressions  are  used,  where  there  is  only  one  possible  sense  imputable 

to  them— and  accordingly,  we  find  this  occurs  twice  over.    If  Lord 

Alford  shall  become  Earl  Brownlow,  and  shall  *not  within  five 

years  acquire  the  dukedom  or  marquisate,  all  uses  limited  to  him, 

to  trustees  to  preserve  contingent  remainders,  and  to  the  heirs  male 

of  his  body,  "  shall  thereafter  "  (that  is,  at  the  end  of  five  years) 

"  cease  and  be  absolutely  void,  and  the  real  estates  go  over  as  if  he 

were  actually  dead  without  issue  male."    Now  this  is  clearly,  and 

without  any  possibility  of   question,  a  cesser,  a  defeasance   of   a 

particular  estate  vested  in  possession,  and  of  a  remainder  expectant 

on  its  determination,  and  no  doubt  whatever  can  arise  that  here  the 

words  import  a  condition  subsequent.     So  the  power  of  jointuring 

is  given,  and  if  Lord  Alford  at  any  time  during  his  life  shall  execute 

it,  the  jointure  so  made,  or  covenanted  to  be  made  by  him,  shall 

"  cease  and  be  void  if  the  uses  and  estates  shall  be  determined  and 

made  void  by  the  aforesaid  proviso ;  "  the  jointure  is  "  thenceforth 

to  cease  and  be  void,"  that  is,  from  and  after  the  determination  and 

avoidance  of  the  uses  and  estates  limited  to  Lord  Alford,  and  of  the 

estate  tail  to  his  issue.    It  is  quite  undeniable,  therefore,  that,  in 

these  two  provisoes,  condition  precedent  is  out  of  the  question  ; 

there  is  a  condition  subsequent  only.     The  estate  to  Lord  Alford, 

and  the  remainder  to  the  heirs  male  of  his  body  in  the  one,  the 

jointure  given  to  his  widow  in  the  other,  are  to  cease  by  his  not 

having  acquired  the  dignity — to  cease,  by  the  one  proviso,  after  his 

own  estate  had  become  vested  in  possession,  and,  by  the  other,  after 

he  had  executed  the  jointuring  power. 
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It  is  said,  indeed,  that  the  condition  may  be  subsequent  as 
regards  the  one  limitation,  and  precedent  as  regards  the  other ;  and 
for  this  somewhat  violent  construction  the  reason  is  alleged  that  the 
proviso  was  so  framed  as  to  meet  either  of  the  two  contingencies, 
the  death  of  Lord  Alford  without  having  acquired  the  title,  and  his 
becoming  Lord  Bridgewater  and  not  obtaining  it  in  five  years ;  and 
ifais,  it  ^is  said,  explains  and  justifies  the  use  of  the  words,  that  is, 
their  use  in  both  cases.  But  really,  this  is  not  so  ;  for  the  part  of 
the  proviso  which  relates  to  Lord  Alford*s  decease,  might  have  been 
framed  in  words  importing  a  condition  precedent,  so  that  no  such 
use  or  estate  should  be  limited  to  the  heirs  male  of  his  body, 
instead  of  a  direction  that  it  should  cease  and  be  absolutely  void  ; 
and  then  the  use  and  estate  both  to  himself  and  his  issue  male  would 
have  been  directed  to  cease  and  be  void  from  and  after  the  five 
years.  Lideed,  it  is  quite  plain  that  the  two  provisoes  are  separate 
and  independent;  they  refer  to  different  estates,  the  one  to  the 
estate  tail,  the  other  both  to  the  estate  of  Lord  Alford  and  the  estate 
tail  ;  they  relate  to  different  periods,  the  one  to  the  death  of  Lord 
Alford,  the  other  to  the  expiration  of  five  years  from  liis  succeeding 
his  father ;  and  the  word  "  thenceforth,"  which  only  refers  to  the 
last  antecedent,  "end  of  five  years,"  has  no  application  to  the 
former  part  of  the  proviso,  which  is  complete  in  itself.  The  con- 
cluding part  as  to  the  estates  going  over,  applies  to  both;  and 
accordingly  it  says  "  in  either  of  the  said  cases,"  so  as  to  leave  no 
doubt  of  the  deliberate  intention  of  the  framer  of  this  will. 

Then  must  it  be  said  that  there  is  no  estate  existing  to  which  the 
words  of  cesser  can  apply  ?  The  limitation  to  Lord  Alford  with 
remainder  to  his  issue  male  as  purchasers,  may  possibly  be  regarded 
as  an  entire  limitation,  and  taking  effect  in  Lord  Alford's  life,  so 
that  the  condition  subsequent  could  operate  upon  it.  Without 
denying  that  this  is  a  possible  view  of  the  matter,  it  may  be  said 
that  we  are  not  driven  to  it  in  order  to  give  the  proviso  the  effect 
which  it  plainly  was  framed  to  have,  as  contemplating  a  contingency 
that  should  determine  an  existing  estate.  For  there  would,  inde- 
pendent of  Lord  Alford's  estate,  be  an  existing  remainder,  contin;.ent 
indeed,  and  in  two  ways  contingent,  '''both  contingent  during  the 
particular  estate  and  subject  to  the  further  contingency  of  the 
dignity  not  being  acquired;  a  contingency  which,  if  operating  by 
way  of  condition  precedent  prevents  the  remainder  from  arising ;  if 
operating  by  way  of  condition  subsequent  destroys  that  remainder, 
or  causes  it  to  cease. 
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The  difiSculty  arises  from  the  negative  natare  of  the  condition. 
If  it  Iiad  been  a  remainder  expectant  on  the  determination  of  the 
estate  and  to  cease  and  be  void  if  Lord  Alford  obtained  a  certain 
dignity,  there  could  have  been  no  doubt  or  difficulty  about  it.  Bat 
even  the  consideration  that  the  estate  should  cease  the  instant  of 
its  coming  into  existence  does  not  appear  to  import  anything  absurd 
or  self-repugnant.  It  is  not  nearly  so  refined  as  the  possibility  of 
a  seisin  supposed  in  the  well-known  case  of  Dillon  v.  Freine  (i),  in 
order  to  serve  contingent  and  non-existing  uses,  and  the  sapposi- 
tions  made  in  some  other  cases  in  order  to  avoid  greater  absurdities 
or  contradictions.  The  momentary  nature  or  duration  of  the  estate 
may  possibly  be  viewed  as  the  result,  the  consequence,  of  regarding 
the  condition  as  subsequent.  I  fully  admit  the  nicety  of  the  point. 
"We  have  an  estate  destroyed  the  moment  it  arises,'*  say  the 
supporters  of  the  judgment  below.  "But  there  had  been  a  con- 
tingent remainder  in  existence  before,"  say  the  objectors  to  that 
judgment.  It  may  further  be  granted,  that  we  look  in  vain  for 
cases  in  which  this  precise  point  has  been  considered. 

On  the  other  hand  it  must  be  admitted  that  if  we  are  not  at 
liberty  to  treat  this  as  such  a  condition,  no  expression  of  the 
testator's  intentions  could  have  been  sufficient  to  make  it  so  con- 
sidered. The  same  objection  might  have  been  urged  even  if  he 
had  said  in  terms,  "  I  direct  this  to  be  taken  as  a  condition  subse- 
quent and  not  as  a  condition  precedent,"  in  *the  same  manner  as 
he  has  superfluously  intimated  his  will  respecting  the  suspension 
of  estates  in  the  heirs  male  during  the  exi8tence  of  the  life  estates. 
So  that  we  are  driven  to  admit  that  this  must  be  a  condition  subse- 
quent, unless  there  is  a  rule  of  law  to  prevent  it  so  being,  which 
will  hardly  be  contended. 

I  have  been  treating  this  as  a  limitation  of  uses,  as  the  learned 
Judges  have  been  directed  of  course  to  regard  it,  and  not  a  devise 
to  trustees  to  convey  to  such  uses.  But  having  clearly  ascertained 
the  intention,  I  apprehend  we  are  bound  so  to  deal  with  the  settle- 
ment, so  to  direct  it  being  made,  as  will  give  that  ascertained  inten- 
tion effect.  If  this  can  only  be  done  by  giving  some  estate  on 
which  the  condition  subsequent  can  operate,  then  we  must  give  such 
estate,  as  indeed  certain  of  the  Judges  appear  to  have  thought — 
one,  more  doubtingly ;  another,  plainly  and  explicitly.  Nor  do  I 
find  that  any  one  of  those  learned  persons  has  a  doubt  upon  the 
plain  import  of  the  words  employed  by  the  testator.    None  of  them 

(1)  1  Co.  Eep.  113  b. 
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appears  to  doubt  that  he  intended  a  condition  subsequent,  although 
most  of  them  consider  that,  from  such  estate  not  existing,  his  words 
most  be  construed  differently  from  his  meaning. 

My  Lords,  it  is  quite  unnecessary  to  speculate  upon  the  grounds 
of  the  testator's  intention.  It  has  been  suggested  that  he  may  have 
said,  "  If  I  have  a  right  to  stimulate  Lord  Alford  and  thereby  obtain 
the  junction  of  the  dignity  with  the  property,  I  do  so ;  if  I  have  no 
such  right,  then  I  shall  not  desire  to  exclude  my  nearest  relations." 
But  it  is  not  safe  to  indulge  in  such  suppositions ;  it  seems  by  no 
means  called  for  in  this  case ;  and  they  may  be  open  to  objections 
derived  from  the  frame  of  the  will. 

I  also  pass  over  the  somewhat  extraordinary  results  which  might 
follow  from  the  proviso  in  case  it  should  be  deemed  legal  and 
effectual.  Thus  the  possession  of  the  ^estates  might  have  been 
vested  in  one  branch  of  the  family  for  a  great  length  of  time  in 
case  Lord  Alford  had  died,  leaving  a  son,  five  or  six  years  after  the 
testator's  decease,  and  without  the  dignity,  so  that  the  devises  over 
might  have  taken  effect ;  but  after  twenty  or  thirty  years,  Lord 
Brownlow  obtaining  the  dignity,  the  estates  would  have  reverted  to 
the  issue  of  Lord  Alford.  8uch  consequences  might  follow  what- 
ever view  we  took  of  the  condition,  though  more  likely  to  follow 
from  that  condition  being  regarded  as  precedent.  No  such  con- 
sequences can  follow  if  it  be  considered  as  both  subsequent  and 
illegal.  We  are  therefore  brought  to  consider  the  second  question, 
which  only  becomes  material  upon  our  deciding  the  first  in  favour 
of  the  condition  being  subsequent. 

2.  The  proviso  is,  that  if  Lord  Alford  shall  not  acquire  the  dignity 
in  his  lifetime,  the  estates  shall  pass  from  the  heirs  male  of  his 
body  immediately  on  his  decease ;  and  that  if  he,  having  succeeded 
to  the  earldom  of  Brownlow,  shall  not  acquire  the  dignity  within 
five  years,  the  estates  shall  pass  from  himself  as  well  as  from  his 
heirs.  The  creation  of  Lord  Bfownlow,  the  father,  as  Duke  or 
Marquis,  with  limitations  to  the  heirs  male  of  his  marriage  with  the 
testator's  niece,  is  declared  to  be  equivalent  to  the  acquiring  the 
dignity  by  Lord  Alford. 

It  is  very  possible  that  if  the  expression  had  been,  not  **  acquire," 
but  ''be  created,"  in  the  main  proviso,  the  same  consideration 
would  have  been  applicable,  knowing,  as  we  do,  the  manner  in 
which  dignities  may  be  conferred,  in  which  they  sometimes  have 
been,  always  may  be,  conferred.  But  we  are  to  regard  the  precise 
expression  used,  and  by  it  plainly  is  intended  the  obtaining — Lord 
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Earl        asked  whether  he  did  not  contemplate  Lord  Alford  becoming  a 

Beownlow.  Diike  or  Marquis,  either  through  the  public  services  of  his  father, 
[  •172  ]  *thereby  exalted,  or  through  his  own  services  in  after-life,  he  would 
in  all  likelihood  have  thought  the  question  designed  to  tarn  him 
into  ridicule.  He  would  probably  have  thus  regarded  any  sugges- 
tion, that,  by  leading  an  exemplary  life,  by  strictly  performing  all 
the  duties  of  his  station,  the  father  or  son  might  find  himself 
raised  in  the  peerage  without  further  or  more  active  eflforts  to  aid 
his  ascent.  No  one  can  seriously  believe  that  the  testator  con- 
templated such  a  rise ;  that  he  had  in  his  view  anything  but  a 
strenuous  exertion  to  reach  the  desired  height ;  that  he  attached 
the  forfeiture  of  the  estate  to  anything  but  the  want  of  exertion  or 
the  want  of  success,  and  rather  to  the  former  than  the  latter  kind 
of  failure. 

And  here,  my  Lords,  I  lay  out  of  view  the  arguments  urged, 
powerfully  and  not  inappropriately  urged,  on  the  tendency  of  such 
conditions  and  family  arrangements  to  interfere  with  the  free 
exercise  of  the  prerogative.  My  view  is  pointed  in  another  direc- 
tion. I  look  towards  their  manifest  tendency  to  cause  corrupt 
proceedings,  to  encourage  attempts  upon  the  virtue  of  one  class  of 
public  servants,  to  lay  snares  for  the  integrity  of  another  class. 
The  Grown,  indeed,  must  be  presumed,  not  merely,  as  my  noble 
and  learned  friend  has  said,  from  dutiful  respect  towards  the 
Sovereign — I  will  not  consent  to  rest  it  upon  that  ground — the 
Crown  is,  in  law,  by  pi-astimptio  juiis  et  de  jure,  incapable  of  being 
affected  by  any  improper  influence,  a  presumption  of  law  which  is 
not  to  be  rebutted  or  averred  against.  That  the  Crown  is  the 
fountain  of  honour,  and  the  Sovereign  incapable  of  giving  a  wrong 
direction  to  its  streams,  is  an  undeniable  principle  of  the  Constitu- 
tion, an  undoubted  position  of  law.  But  there  is  another,  quite  as 
irrefragable,  which  supersedes  it  and  precludes  its  application  to 
the  present  question.  The  Sovereign  can  only  act  by  the  advice 
and  through  the  instrumentality  of  those  who  are  neither  infallible 

[  •J78]  «nor  impeccable, — answerable  indeed  for  all  that  the  irresponsible 
Sovereign  may  do,  but  liable  to  err  through  undue  influence,  and 
to  be  swayed  by  improper  motives.  The  proviso  gives  Lord  Alford 
the  strongest  inducement  to  use  the  means  of  unduly  influencing 
the  dispensers  of  Boyal  favour,  and  the  will  places  those  means  at 
his  disposal  in  an  ample  measure.  A  revenue  of  sixty  thousand  a 
year  and  upwards  depends  upon  his  obtaining  the  dignity  ;  and  that 
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large  income  may  be  employed,  with  the  influence  of  his  rank  and 
station  to  boot,  in  farthering  the  attainment  of  this  end. 

In  these  times,  no  one  will  contend  that  the  coarse  form  of  naked 
bribery  would  probably  be  resorted  to ;  but  suppose  the  will  had 
borne  the  date  of  1678,  instead  of  1828,  will  any  one  pretend  that 
the  same  improbability  would  have  existed  ?  Will  any  one  affirm 
that  the  very  persons  from  whom  some  illustrious  members  of  this 
House  descend,  would  have  withheld  their  influence  over,  I  will  not 
say  the  Sovereign,  but  the  ministers  of  the  day,  towards  raising  the 
devisee  to  the  rank  which  their  own  progeny  had  attained ;  or 
would  have  spurned  a  gift  of  much  less  than  sixty  thousand  pounds 
to  propitiate  that  influence  ?  If  I  go  back  half  a  century  more 
than  is  necessary,  it  is  because  of  a  decided  case  at  the  earlier 
period;  I  might  have  stopped  at  1728,  and  suggested  that  the 
possibility  would  even  then  have  been  anything  rather  than  remote, 
of  a  skilful  application  of  great  resources  obtaining  a  considerable 
advancement  in  the  peerage,  through  certain  favourites  better  known 
than  respected.  In  those  days — possibly  of  the  first  George,  certainly 
of  the  second  Charles — this  would  have  been  considered  as  within  the 
bounds  of  no  remote  possibility.  But  surely  it  can  hardly  be 
maintained  that  the  condition  which  would,  on  this  ground,  have 
been  held  illegal  then,  has  become  lawful  now,  in  consequence  of  a 
change  in  the  degree  of  ^probability  that  it  might  lead  to  corrup- 
tion. The  tendency  is  alone  to  be  considered,  and  unless  the 
possibility  is  so  remote  as  to  justify  us  in  affirming  that  there  is  no 
tendency  at  all,  the  point  is  conceded.  Gifts,  bequests,  conditions, 
contracts,  are  illegal  from  their  tendency  to  promote  unlawful  acts, 
without  regard  to  the  amount  of  the  inducement  held  out,  or 
interest  created,  the  position  of  the  parties,  or  any  other 
circumstances  which  go  to  affect  the  probability  of  the  unlawful 
act  being  done. 

As  I  cannot  regard  the  argument  on  improbability  in  this  case, 
80  neither  can  I  the  suggestion  that  such  conditions  may  have 
respect  either  to  lawful  or  unlawful  proceedings,  and  that  we  are  to 
presume  that  lawful  only  are  contemplated.  Suppose  even  that  it 
had  been  said, ''  acquire  the  dignity  by  all  lawful  means,"  as  was 
The  Pierrepoint  case,  but  there  are  no  such  words  here;  still, 
suppose  there  had  been,  this  would  make  no  difference,  so  long  as 
unlawful  means  might  be  resorted  to,  upon  lawful  means  failing ; 
for  the  encouragement  to  wrong-doing  would  still  be  held  out,  and 
it  might  be  effectual  notwithstanding  the  qualification  adjected  by 
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way  ol  guard.  In  that  case,  it  was  very  far  from  clear  that  the 
dukedom  might  not  have  been  sought,  and  even  obtained,  without 
corruption,  by ''  best,  becoming,  and  lawful  means,"  the  expressions 
used  in  the  will.  The  sum  of  ten  thousand  pounds,  a  sum  at  that 
time  equal  in  force  and  effect  to  twice  as  much  at  the  present  day, 
might  have  been  judiciously  employed  to  increase,  and  (the 
49  Geo.  III.,  against  buying  seats  not  having  passed)  by  lawful 
means  to  increase,  the  Court's  minority  upon  the  Exclusion  Bill ;  and 
no  service  would  have  been  more  gratefully  acknowledged  by  the  King 
and  the  heir  presumptive,  none  more  liberally  rewarded.  Yet  the 
possibility  of  another  use  being  made  of  the  money,  determined 
that  great  Judge,  renowned  alike  for  sagacity,  and  incorruptible 
integrity  in  *face  Bomvli,  Lord  Nottingham,  to  allow  the  demurrer 
and  dismiss  the  bill,  ''  for  that  it  is  against  the  law  that  such  titles 
and  honours  which  are  properly  the  rewards  of  virtue  and  merit, 
should  be  purchased  by  money."  Can  we  doubt  that  if  he  had 
seen  an  estate  of  a  hundred  times  the  value  made  to  depend  upon 
obtaining  a  dukedom,  he  would  have  rejected  the  suggestion  that 
this ''title  and  honour"  might  have  been  sought  after  by  ''best 
becoming  and  lawful  means,"  and  that  the  use  of  none  other  was 
to  be  presumed?  Enough  that  other  means  might  have  also  been 
employed,  and  that  even  if  the  terms  of  the  condition  did  not 
suggest,  nay,  though  they  excluded  such  a  course,  it  yet  easily 
came  within  the  provision. 

In  later  times,  the  same  disregard  of  the  comparative  probability 
of  the  two  courses  being  taken  has  been  evinced  by  the  language  of 
the  Courts,  the  tendency  towards  the  undue  proceeding  being  held 
sufficient.  In  Jones  v.  Randall  (i),  which  was  the  case  of  a  wager 
on  the  event  of  an  appeal  to  this  House,  and  held  to  be  a  merely 
innocent  wager.  Lord  Mansfield  said  that  had  it  been  with  a  Lord 
of  Parliament  it  would  have  clearly  been  unlawful  and  void,  and 
why?  "On  account  of  its  mischievous  tendency,"  says  Lord 
Ellbnborouoh,  in  Gilbert  v.  Syke%  (2) ;  and  yet,  as  was  stated  by 
his  Lordship,  "  the  danger  of  influencing  these  illustrious  persons, 
who  would  not  probably  mix  at  all  in  the  decision,  was  infinitely 
remote ;  but  notwithstanding  the  improbability  of  any  mischief  in 
fact,  it  was  void  on  account  of  its  tendency  upon  general  rules  of 
law."  Not  only  his  Lordship  in  that  case,  but  Lb  Blanc  and 
Bayley,  Justices,  applied  the  same  general  rules  on  the  same 
grounds,  refusing  to  take  into  account  the  remoteness  of  the  risk 
(1)  Cowp.  37.  (2)  ir.East,  158. 
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that  assassination  would  be  committed,  or  the  policy  of  the  *State 
be  interfered  with.  So  in  Cole  v.  Goweri^),  where  the  Court  was 
pressed  with  the  argument  that  the  security  in  question  never 
could  have  induced  the  parish  officers  intentionally  to  let  the  pauper 
child  perish,  the  Coubt  said  that  on  principles  of  public  policy  it 
could  not  allow  them  to  acquire  such  an  interest,  whether  they  were 
likely  to  abuse  their  trust  in  consequence  or  not.  My  noble  and 
learned  friend  referred  to  the  established  rule  of  law  that  seamen's 
wages  are  not  to  be  insured,  because  of  the  tendency  of  such  an 
interest  to  interfere  with  their  duty.  But  no  one  ever  seriously 
argued  against  this  rule,  by  contending  that  a  man's  interest  in 
the  premium  on  the  policy  would  be  less  powerful  than  his  interest 
in  saving  himself  from  shipwreck. 

The  case  has  been  put  of  a  gift  conditioned  upon  the  party 
obtaining  a  living ;  and  the  possible  tendency  of  this  to  encourage 
simoniacal  traffic  has  been  supposed  to  be  no  impeachment  of  the 
gift.  It  is  easy  to  put  such  cases  in  which  a  very  trifling  variation 
would  certainly  make  the  condition  illegal,  on  that  very  ground ; 
from  the  somewhat  anomalous  state  of  our  law  respecting  simony 
such  cases  may  easily  be  suggested.  But  what  shall  be  said  of  a 
bequest  to  all  the  adult  males  of  a  parish  where  sectarian  feelings 
combined  with  political  violence  ran  high,  10  per  cent,  to  be  paid 
down,  the  residue  when  A.  B.  ministering  to  a  small  minority  of 
the  people,  should  cease  to  be  the  rector?  There  are  parts  of 
the  United  Kingdom  in  which  A.  B.'s  life  would  not  be  insurable, 
though,  without  doubt,  the  parishioners  might  entitle  themselves  to 
the  residue  of  their  legacies  innocently,  by  investing  the  10  per 
cent,  in  the  purchase  of  the  next  presentation  to  another  living,  or 
in  obtaining  from  the  incumbent  the  ^resignation  of  his  cure.  But 
the  possibility  of  a  crime  being  committed,  would  make  the 
condition  at  once  be  deemed  illegal  which  had  a  tendency  in 
that  direction. 

Thus  far,  touching  the  tendency  of  the  condition  to  produce  and 
facilitate  attempts  at  obtaining  the  dignity  by  corrupt  means — 
attempts,  it  is  admitted,  unlikely  to  be  made  at  the  present  day, 
and  if  made,  still  more  unlikely  to  succeed.  But  there  are  other 
means  of  a  far  less  guilty  cast,  and  which  are  not  to  be  rejected 
from  our  consideration ;  for  they  are  neither  so  unlikely  to  be 
employed,  nor  are  they  without  great  injury  to  the  public  weal.  As 
the  stem  voice  of  prerogative  has  been  said  to  be  replaced  by  the 

(1)  6  East,  110. 
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gentler  accents  of  influence  on  the  part  of  the  Sovereign,  so,  on  that 
of  the  subject,  the  ruder  forms  of  corruption  have  assumed  the  less 
repulsive  features  of  intrigue.  But  as  regards  the  duties  and  the 
functions  of  the  Legislature,  the  law  and  Constitution  are  inflexible ; 
its  members,  whether  by  hereditary  or  elective  right,  are  there  only  to 
consult  circa  ardua  regni ;  and  though  in  their  corporate  character 
they,  like  the  Sovereign,  can  do  no  wrong,  individually  they  may  be 
seduced  or  deterred  from  the  due  discharge  of  their  office.  Dignities 
are,  in  contemplation  of  law,  to  be  bestowed  for  services  or  other 
merits.  But  they  may  likewise  be  sought  by  submitting  to  the 
personal  views  of  a  minister  ;  by  exerting  the  influence  of  property 
so  as  to  aflfect  elections ;  by  using  that  property  in  a  way  that  the 
law  discountenances ;  or  by  guiding  the  conduct  of  the  persons 
returned  to  Parliament ;  or  by  directing  the  course  of  those  filling 
hereditary  seats;  directing  it  away  from  consultation  for  the 
interests  of  the  realm  and  towards  the  attainment  of  the  desired 
advancement.  Now,  in  point  of  fact,  it  is  as  certain  as  the  existence 
of  Parliament,  that  the  views  of  men  are  occasionally  thus  pointed, 
and  their  conduct  guided  by  these  motives. 

For  examples  of  this  we  need  not  go  back  to  the  body  which 
existed  less  than  a  quarter  of  a  century  before  the  date  of  this  will, 
sitting  in  a  House  which  a  bystander,  a  dignitary  of  the  Church, 
described  as  "  half  a  bow-shot  from  the  college,"  and  where  con- 
tracts were  notoriously  made  for  time,  that  is,  political  support 
hired  out  for  a  few  important  months,  or  even  weeks,  when  some 
crisis  f^ave  each  vote  a  high  value ;  when,  therefore,  its  skilful  use 
might  secure  a  step  in  the  peerage, — a  possibility,  doubtless,  which 
occasioned  the  same  eminent  authority  to  remark,  that  "  the  attitude 
of  climbing  and  of  crawling  is  the  same."  In  purer  times  and 
places,  the  conduct  of  higher  men,  in  both  Houses  of  Parliament, 
has  been  notoriously  all  but  avowedly  shaped  by  the  desire  of 
obtaining  a  title  or  a  step  in  the  peerage.  It  is,  therefore,  idle  to 
represent  the  condition  which  makes  acquiring  a  dukedom  necessary 
to  preserving  a  vast  estate,  as  only  contemplating  a  bare  possi- 
bility,— as  not  addressed  to  the  Parliamentary  conduct  of  the  party 
invested  with  the  precarious  possession, — as  not  likely  practically 
and  in  fact  to  sway  that  conduct.  But  the  law  reprobates  the 
yielding  to  such  sinister  motives,  reprobates  both  the  direction  of 
that  conduct  in  order  to  obtain  the  dignity,  and  the  grant  of  the 
dignity  in  consideration  of  that  conduct ;  and  not  only  reprobates, 
but  discourages,  forbidding  both  the  wrongful  course  and  whatever 
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has  a  tendency  towards  making  it  be  pursued.  We  are  not,  there- 
fore, allowed  to  say  that  the  party  should  not  be  presumed  to  seek 
the  honour  by  undue  means,  or  the  dispensers  of  Royal  favour 
to  grant  it  for  reasons  other  than  his  merits.  It  is  very  possible 
that  neither  the  one  nor  the  other  blame  may  be  incurred ;  that 
neither  the  individual  nor  the  minister  may  swerve  from  the  line  of 
their  duty ;  it  is  even  far  from  probable  that  neither  will ;  but  the 
law  regards  possible  events  not  more  unlikely  than  these ;  and 
^taking  security  against  the  infirmity  of  human  nature,  regards  the 
tendency  as  well  as  the  act,  and  removes  the  motives  to  offending, 
that  it  may  not  have  to  punish  the  offence. 

And  truly,  when  we  find  such  remote  probability  of  abuse  as 
amounts  to  a  bare  possibility  made  the  ground  of  decision,  the  bare 
possibility  of  a  Peer  being  influenced  by  a  five  pounds  wager  to 
decide  a  cause  on  which  it  was  next  to  impossible  he  should  ever  sit 
in  judgment,  we  may  well  take  into  our  consideration  the  possi- 
bility of  his  political  conduct,  his  voice  upon  questions  of  public 
policy,  being  biassed  by  the  desire  of  obtaining  the  dignity  which 
should  protect  himself  or  his  family  from  ruin.  Yet  it  is  undeniable 
that  the  yielding  to  this  bias  is  a  plain  breach  of  duty,  especially  in 
a  Peer,  inasmuch  as  it  is  contrary  to  the  exigency  of  the  writ 
whereby  he  is  summoned  to  attend  and  to  deliberate.  That  the 
minister  who,  to  reward  such  an  adherent,  prostituted  the  honours 
of  the  peerage,  would  be  culpable,  is  not  denied,  but  it  is  a  guilt 
very  far  from  unprecedented.  In  the  present  case,  it  would  be  all 
the  more  grave,  because  of  the  injury  that  it  must  work  to  the 
devisees  over ;  and  accordingly,  titles  have  been  refused  (I  speak 
with  official  knowledge  of  this),  even  leave  to  change  a  name  has 
been  withheld,  in  order  to  avoid  all  preference  of  parties  minded  to 
act  ad  captandum  legatum.  But  all  this  does  not  in  anywise  weaken 
— it  greatly  strengthens — the  argument;  for  it  illustrates  the 
tendency  of  such  conditions  to  undermine  the  virtue  of  the 
complying  minister,  as  well  as  of  his  unscrupulous  partisan. 

My  Lords,  upon  these  grounds  I  entirely  agree  with  the  proposi- 
tion of  my  noble  and  learned  friend,  namely,  to  reverse  the  decree 
now  under  appeal. 

The  illegality  of  the  condition  subsequent,  renders  it  immaterial 
to  consider  the  question  of  the  jointure. 
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noble  and  learned  Lords  who  have  preceded  me,  that  the  jadgment 
of  the  Court  below  ought  to  be  reversed.  The  reasons  which  have 
led  me  to  that  conclusion  are  very  much  the  same  as  those  which 
have  been  stated  by  my  noble  and  learned  friend  who  first  addressed 
your  Lordships ;  and  not  having  been  previously  acquainted  with 
the  contents  of  my  noble  friend's  judgment,  although  I  was  apprised 
generally  of  its  result,  I  trust  your  Lordships  will  excuse  me  if,  in 
stating  more  particularly  the  grounds  of  my  judgment,  I  should 
seem  to  be  repeating  much  to  the  effect  of  what  that  noble  and 
learned  Lord  has  already  better  expressed. 

Your  Lordships  are  aware  that  Lord  Bridgewater's  will  devises  the 
estate  to  trustees,  with  a  direction  that  a  settlement  shall  be  made 
embodying  the  limitations  and  uses  mentioned  in  the  will,  including 
certain  provisoes  for  the  determination  thereof,  inserted  in  a 
subsequent  and  distinct  clause  of  the  will.  The  first  questi(Mi 
which  arises  upon  the  proviso  now  in  question  is,  whether  it  should 
be  construed  to  have  the  effect  of  a  condition  precedent  or  of  a 
condition  subsequent. 

This  point  becomes  extremely  important  in  the  present  case  in 
reference  to  the  second  question  which  your  Lordships  will  have  to 
decide,  that  is,  whether  the  proviso  (which,  for  convenience  has 
been  called  a  condition,  but  which,  correctly  speaking,  it  is  not), 
that  the  limitations  in  favour  of  the  Brownlow  family  should  cease 
in  the  event  of  the  title  of  Marquis  or  Duke  of  Bridgewater  not 
being  acquired,  is  a  proviso  which  the  law  will  allow  to  bind  the 
estate ;  and  as  it  is  possible  that  the  legality  or  illegality  of  the 
proviso  may  in  some  degree  influence  its  construction,  for  the 
purpose  of  considering  its  construction  I  shall,  in  the  outset, 
assume  that  it  is  illegal,  and  shall  reserve  *any  observations  upon 
that  point,  until  after  my  remarks  upon  the  construction  of  the 
clause  itself. 

The  following  is  the  proviso  to  be  construed.  (His  Lordship  here 
read  it.) 

It  may  be  convenient  here  to  advert  to  the  rules  or  principles  of 
construction  connected  with  the  right  decision  of  this  case.  Thus, 
the  intention  of  the  testator  is  the  governing  principle  in  the  con- 
struction of  wills ;  and  this  intention  is  to  be  collected  from  the 
whole  will,  and  not  from  particular  expressions  or  detached  passages 
alone.  But,  on  the  other  hand,  in  the  case  of  trusts  executed, 
such  intention  of  the  testator  must  be  collected,  not  conjecturally, 
but  from  the  language  of  the  will  itself ;  and  words  and  forms  of 


▼OL.  xciv.]       1858.    H.  L.    4  H.  L.  C.  181—182. 


68 


expression  having  a  known  legal  import  must  be  understood  in 
their  technical  sense,  unless  it  is  to  be  collected  from  express  words 
or  by  plain  implication  that  they  are  to  be  understood  in  some  other 
sense.  And  although,  in  the  case  of  executory  trusts,  the  Courts 
have,  in  certain  cases,  properly  assumed  a  greater  freedom  in 
effectuating  what  appears  to  be  the  general  intention  of  the  author  of 
the  trusts,  yet,  even  in  the  case  of  trusts  executory,  an  intention 
must  not  be  imputed  by  mere  uncertain  conjecture  in  contradiction 
to  the  express  words ;  and  especially  where  it  is  manifest  that  the 
will  was  drawn,  not  by  a  person  who  used  technical  expressions 
without  knowing  the  meaning  of  them,  but  by  a  person  well  skilled 
in  the  practice  of  conveyancing.  Again,  although  the  Courts  will 
frequently  alter  the  position  of  words  and  clauses,  and  put  other 
meanings  upon  them  than  those  which  they  pHmd  facie  import ; 
yet  this  is  never  to  be  done  to  give  effect  to  an  unlawful  intent, 
nor  in  any  case  where  such  alteration  or  interpretation  is  not 
absolutely  necessary.  Moreover,  where  a  gift  is  good  in  itself,  but 
is  followed  by  an  unlawful  or  repugnant  condition  or  qualification 
in  a  distinct  clause,  the  gift  is  upheld  and  the  ^condition  or 
qualification  which  alone  is  obnoxious,  is  rejected. 

The  first  part  of  the  proviso,  which  in  terms  purports  to  cause  the 
cesser  of  the  use  and  estate  directed  to  be  limited  to  the  heirs  male 
of  Lord  Alford,  in  case  of  his  dying  without  having  acquired  the  title 
of  Duke  or  Marquis  of  Bridgewater,  is  in  the  nature  of  a  condition 
subsequent,  and  not  of  a  condition  precedent.  The  proviso  is  not 
in  the  nature  of  a  condition  precedent, — no  estate  is  to  arise  on 
its  fulfilment ;  nor  is  it  a  conditionall  imitation  properly  so  called, 
because,  although  it  purports  to  defeat  a  use  or  estate,  it  does  not 
create  a  new  estate  or  interest  in  the  room  of  the  use  or  estate  so 
defeated.  Nor  is  it  simply  in  the  nature  of  a  condition  subsequent, 
because  it  not  only  defeats  one  estate  or  interest,  but  it  proceeds 
to  provide  that  the  property  shall  go  over  to  the  objects  of  the 
ulterior  limitations.  In  truth,  it  is  what  the  testator  himself 
designates  it,  a  proviso  for  the  determination  of  the  use  directed 
to  be  limited  to  the  heirs  male  of  Lord  Alford ;  and  it  is  also  a 
proviso  which  thereby  and  by  express  provision,  accelerates  the 
subsequent  estates  or  interests.  It  is  similar  in  this  respect  to  the 
proviso  in  the  case  of  The  Earl  of  Scarborotigh  v.  Doe  d.  SaviUe  (i), 
except  that  in  that  case  the  cesser  was  of  a  vested  interest,  whereas, 
in  the  present  case^  it  is  a  cesser  of  a  contingent  interest. 

U)  42  R.  E.  306  (3  Ad.  &  El.  897). 
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Bat  the  first  part  of  the  proviso  in  question  is  in  the  form  of  a 
condition  subsequent,  penned  in  the  regular  technical  way ;  for  it 
is  annexed  to  an  estate  or  interest  created  by  a  previous  clause  or 
previous  part  of  the  instrument ;  and  on  the  failure  of  the  condi- 
tion the  use  or  estate  is  ''  to  cease."  Whereas,  if  it  had  been  of 
the  nature  of  a  condition  precedent,  framed  in  the  ordinary 
^technical  way,  it  would  have  formed  a  part,  and  usually  and 
more  properly  the  introductory  part,  of  the  clause  whereby  the 
estate  to  which  it  is  annexed  would  be  created;  and  upon  the 
fulfilment  of  it  an  estate  would  arise :  see  Baron  Bolfe'b  remarks 
in  Cooke  v.  Turnei-  (1).  It  is  also  an  important  circumstance  that 
this  proviso  is  in  the  precise  form  of  conditions  in  the  same  will, 
which  are  beyond  all  dispute  of  the  nature  of  conditions  sabse- 
quent.  It  is  true  that  no  precise  technical  form  or  position  is 
essential  to  render  a  condition  precedent  or  subsequent.  If  it  can 
be  collected  from  the  will  itself  that  the  testator's  intention  was 
that  the  condition  should  be  a  condition  precedent  or  that  it  shonld 
be  a  condition  subsequent,  it  is  to  be  so  construed.  I  refer  to  the 
remarks  of  Justice  Ashhubst  in  Hotham  v.  The  East  India  Com- 
pany (2),  and  of  Lord  Kenyon  in  Porter  v.  Shepherd  (3).  The 
remarks  of  Lord  Talbot  in  Robinson  v.  Comyns  (4),  properly 
considered,  are  not  inconsistent  with  this  statement. 

As  the  proviso  in  question  is  in  the  regular  form  of  a  condition 
subsequent,  and  as  it  is  in  the  very  same  form  as  the  other  pro- 
visoes in  the  same  will,  which  are  unquestionably  of  the  nature  of 
conditions  subsequent,  the  onus  of  showing  that  it  was  intended 
to  be  the  very  opposite  of  that  which  on  its  face  it  would  appear  to 
be, — that  is,  the  onxis  of  showing  it  to  be  a  condition  precedent, 
lies  upon  those  who  would  put  that  construction  upon  it.  As  the 
use  or  estate  was  only  to  cease  or  be  void  on  the  given  event,  on 
the  death  of  Lord  Alford,  before  which  time  it  could  not  vest,  as 
it  was  to  cease  and  be  void  before  it  had  ever  vested,  it  has  been 
contended,  and  the  majority  of  the  learned  Judges  have  adopted 
the  position,  that,  by  reason  of  the  contingency,  the  words  '*  cease 
and  be  void  "  can  have  no  correct  and  ^appropriate  application  to 
the  use  and  estate  referred  to.  It  is  said  that,  the  use  and  estate 
not  being  vested,  it  cannot  cease  and  be  void,  and  consequently  the 
proviso  cannot  operate  as  a  cesser  or  determination ;  and  that,  to 
have  any  effect,  the  proviso  must  be  construed  as  a  declaration  that 


(1)  65  B.  R  641  (14  Sim.  603). 

(2)  1  E.  E.  334  (1  T.  E.  645). 
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the  acquisition  of  the  prescribed  dignity  should  operate  as  a  con- 
dition precedent  to  any  use  or  estate  arising  or  vesting ;  in  which 
case  the  legality  or  illegality  of  such  condition  precedent  is 
immaterial.  It  has  been  assumed  to  be  so  clear  that  the  proviso 
can  have  no  operation  as  a  cesser  or  determination  of  the  con- 
tingent use  or  estate,  that  neither  from  the  Bar  nor  by  the  Judges 
has  any  reason,  principle,  or  authority  been  mentioned  or  adduced 
in  support  of  the  point.  It  appears  to  me,  that  the  learned  Judges 
(owing  perhaps  to  the  little  time  and  opportunity  afforded  them 
for  research)  have  mistaken  the  common  and  ordinary  examples  of 
a  rule,  for  an  exact  and  perfect  definition  of  it.  I  do  not  deny 
that  the  examples  on  which  those  learned  persons  would  seem  to 
have  relied,  may  be  in  the  nature  of  a  condition  precedent  or  sub- 
sequent, but  I  cannot  assent  to  the  assumption  that  they  form  the 
limits  of  the  rules  by  which  provisions  of  such  a  nature  are  to  be 
ascertained. 

This  will,  my  Lords,  is  evidently  drawn  by  a  skilful  draughtsman ; 
numerous  contingencies  which  might  interfere  to  thwart  or  dis- 
appoint the  testator*s  intentions  or  wishes  are  anticipated  and  pro- 
vided for  with  a  degree  of  ability  and  professional  skill  which,  if 
correctly  estimated,  must  induce  great  caution  and  mistrust  in 
entertaining  an  impression  or  opinion  that  the  draughtsman  had 
adopted  words  which,  although  of  known  established  technical 
meaning,  were  yet  senseless  and  inappropriate  in  relation  to  the 
use  and  estate  of  which  he  was  speaking,  and  were  incompetent 
to  produce  the  legal  effect  for  which  he  used  them,  and,  in  *fact, 
rendered  the  proviso,  as  he  framed  and  intended  it,  incapable  of 
any  sensible  or  legal  construction.  It  seems  to  me  that  the 
expression  here  used  is  perfectly  correct  as  applied  to  the  gift  or 
the  interest  made  or  created  by  the  limitation ;  for  a  contingent  gift 
or  interest  has  an  existence,  capable,  as  well  as  a  vested  interest 
or  estate,  of  being  made  to  cease  and  become  void.  The  vesting 
has  nothing  whatever  to  do  with  the  question;  it  is  perfectly 
immaterial.  In  the  one  case,  a  contingent  gift  or  interest  exists ; 
in  the  other  case,  an  actual  estate  exists ;  the  two  things  are  very 
different,  but  each  exists,  and  each  may  properly  be  made  to  cease 
and  become  void.  And,  indeed,  a  use,  eo  nomine,  though  it  be  only 
inceptive,  inchoate,  or  potential,  may  be  properly  said  to  exist, 
and  to  cease  and  become  void,  as  well  as  a  use  clothed  with  the 
actual  seisin,  or,  in  other  words,  an  actual  estate.  Who  can  deny 
that  even  a  chance  may  exist,  and  a  chance  be  made  to  cease  ? 
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My  Lords,  it  may  be  admitted  that  it  was  the  object  of  the  proviso 
and  the  intention  of  the  testator  that  the  use  of  the  estate  to  the 
heirs  male  of  Lord  Alford  should  not  effectually  vest  at  his  death, 
otherwise  than  in  the  event  of  his  having  acquired  the  title  of  Duke 
or  Marquis  of  Bridgewater.  But  it  should  be  observed  that  that 
object  and  intention  would  be  equally  accomplished  by  constming 
the  condition,  if  valid,  a  condition  subsequent. 

But  it  seems  to  be  further  contended,  not  only  that  such  was  the 
intention  of  the  testator,  but  that  the  effect  of  the  proviso  was  that, 
from  the  very  necessity  of  the  case,  the  use  or  estate  to  the  heirs  male 
of  Lord  Alford  could  not  vest  at  his  death  otherwise  than  in  the  event 
of  his  having  acquired  the  title  of  Duke  or  Marquis  of  Bridgewater ; 
and  that  therefore  the  proviso,  coupled  with  the  limitation  to  which 
that  proviso  relates,  virtually  amounts  to  two  conditions  precedent, 
such  as  these :  "  If  Lord  Alford  ^should  acquire  the  title  of  Duke 
or  Marquis  of  Bridgewater,  then  to  his  heirs  male ;  but  if  he  should 
not  have  acquired  that  title,  then  over ; "  which  is  what  is  commonly 
called  a  contingency  with  a  double  aspect ;  and  that,  consequently, 
the  proviso,  as  regards  the  use  to  the  heirs  male  of  Lord  Alford,  is, 
in  fact,  a  condition  precedent,  and  attended  with  the  incidents  of  a 
condition  precedent. 

This  reasoning,  however,  appears  to  me  to  be  fallacious,  and 
little  short  of  confounding  things  which .  are  essentially  different. 
For  as  the  very  learned  editor  of  Gilbert  on  Uses  (page  177),  observes, 
'^  The  distinction  is  very  refined,  but  is  certainly  well  established, 
that  if  an  estate  be  limited  to  A.  until  B.  return  from  Rome,  and 
after  B.'s  return,  to  C,  the  limitation  to  C.  is  a  good  contingent 
remainder ;  whereas,  if  the  estate  is  limited  to  A.  for  life,  with  a 
proviso  that  if  B.  return  from  Bome  the  estate  shall  go  to  C,  in  this 
case  the  limitation  to  C,  although  precisely  the  same  as  the  former  in 
effect,  is  not  a  remainder,  but  what  is  generally  termed  a  conditional 
limitation."  The  very  affirmative  words  which  have  been  con- 
structively supplied  in  the  present  case,  viz.  "  If  Lord  Alford  should 
acquire,"  &c.  are  wanting ;  we  have  only  the  negative  words,  "  if 
he  should  die  without  having  acquired,'*  &c.,  which  constitute  a 
condition  precedent  in  regard  to  the  acceleration  of  the  posterior 
uses,  but  a  condition  subsequent  as  regards  the  prior  use  to  the 
heirs  male  of  Lord  Alford.  Take  the  words  as  they  stand,  and  then 
according  to  their  priind  facie  and  technical  import ;  what  the 
testator  says,  is  this,  not  that  an  estate  to  the  heirs  male  is  to  arise 
on  a  given  contingency,  which  would  be  a  condition  precedent ;  but 
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that  an  estate  previously  directed  to  be  limited  to  the  heirs  male 
should  cease  on  a  given  contingency,  which  is  a  condition  subse- 
quent. As  little  are  we  authorized  (I  conceive)  to  supply  the 
affirmative  words  above  mentioned,  *as  we  should  be  authorized  to 
supply  the  collateral  limitation,  "  until  B.  shall  return  from  Eome*' 
in  the  example  just  given  of  a  conditional  limitation  by  the  learned 
editor  of  Gilbert  on  Uses.  To  do  so  would  be  to  translate  the 
testator's  language  into  words  of  a  different  legal  import,  and 
thereby,  as  I  shall  presently  endeavour  to  show,  defeat  instead  of 
effectuate  his  intention.  The  mere  fact  that  if  the  condition 
determines  the  use  at  all,  it  must  determine  it  before  ever  it  could 
vest  even  in  interest,  does  not  show  that  it  was  a  condition  prece- 
dent ;  it  may  virtually  have  the  effect  of  a  condition  precedent  in 
this  respect,  without  being  a  condition  precedent  in  its  form,  or  of 
the  nature  of  one,  and  without  being  attended  with  the  incidents 
of  a  condition  precedent. 

My  Lords,  it  appears  to  have  been  assumed  that,  according  to 
the  definition,  and,  indeed,  according  to  the  import  of  the  very  term 
itself,  a  condition,  to  be  a  condition  subsequent,  must  necessarily 
be  a  condition  to  defeat  a  use  or  estate  subsequently  to  its  having 
become  actually  vested,  that  is,  vested  in  interest  at  least.  It  is 
true,  indeed,  that  ordinarily  the  use  or  estate  which  is  defeated  by 
a  condition  subsequent  has  become  vested  before  the  time  when  the 
condition  defeats  it ;  and  it  may  be  admitted,  at  least  for  the  sake 
of  argument,  that  one  reason  why  a  condition  subsequent  was  so 
called,  is  that  it  is  a  condition  which  ordinarily  defeats  a  use  or 
estate  subsequently  to  its  vesting.  But  although  this  may  be  one 
circumstance  from  which  it  may  have  derived  its  name,  yet  its 
nature  is  not  necessarily  restricted  to  the  thing  from  which  its  name 
is  derived.  Although  the  condition  may  have  received  that  name 
because  such  an  operation  is  ordinarily  incidental  to  it ;  yet  even  if 
this  were  the  only  reason  why  the  condition  was  entitled  a  condition 
subsequent,  that  fact  would  not  prove  that  in  all  cases  the  use  or 
estate  to  be  defeated  must  *be  actually  vested  before  the  condition 
operates.  But  there  is  another  reason  why  a  condition  subsequent 
may  have  received  that  name.  A  condition  may  be  called  precedent 
when  it  precedes,  and  because  it  precedes,  the  words  of  gift ;  and  a 
condition  may  be  called  subsequent  when  it  follows,  and  because  it 
follows,  the  words  of  gift,  whether  that  gift  is  vested  at  the  time 
when  the  condition  (which  follows  it)  is  to  operate  or  not.  Begularly 
a   condition  precedent  does    in    form    precede,    and   a  condition 
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subseqaent  does  in  form  follow  the  words  of  gift ;  and  in  all  cases 
a  condition  precedent  does,  in  substance,  and  by  construction  at 
least,  precede  the  gift,  and  a  condition  subsequent  does,  in  substance 
and  by  construction  at  least,  follow  the  gift ;  for,  if  the  gift  is  to 
arise  upon  a  condition,  such  condition  must  in  substance  precede 
the  gift ;  and  if  the  gift  is  to  be  defeated,  or  the  use  or  estate  is  to 
cease  or  determine  by  the  condition,  such  condition  must  in  sub- 
stance follow  the  gift:  the  gift  in  the  latter  case  must  have  an 
existence  antecedent  to  the  operation  of  the  condition  which  is  to 
defeat  it,  or  cause  it  to  cease  or  determine. 

For  these  reasons,  my  Lords,  it  seems  to  me  that  no  satisfactory 
grounds  have  been  shown  for  the  position  that  a  condition  subseqaent 
can  operate  only  upon  a  vested  estate  or  interest,  or  that  a  condition 
subsequent  cannot  operate  to  defeat  a  use  or  estate  before  it  can 
vest,  as  well  as  an  estate  subsequently  to  its  vesting. 

But  to  get  rid  of  the  argument  arising  from  the  frame  of  the 
condition,  it  has  been  urged  that  this  is  not  a  case  of  a  trust 
executed,  but  of  a  trust  executory,  that  is,  of  a  trust  raised  by 
a  direction  in  the  will  to  make  a  settlement  to  uses,  or  upon  trusts 
which  are  indicated  in  such  will ;  and  no  doubt  this  is  a  case  of  a 
trust  executory  in  that  sense  of  the  word,  and  that  in  the  case  of  a 
trust  executory,  a  court  of  equity  is  in  the  habit  of  directing  *the 
property  to  be  settled  in  such  a  mode  as  will  best  carry  out  the 
testator's  intentions  :  see  Jen-oise  v.  Duke  of  Northumberland  (1) ; 
Duke  of  Newcastle  v.  Countess  of  Lincoln  (2).  But  admitting  all 
this,  the  onus  still  lies  on  the  party  contending  that  this  proviso 
framed  as  a  regular  condition  subsequent,  is  a  condition  precedent, 
to  show  that,  in  reality,  it  was  intended  to  be  a  condition  precedent. 
How  then  is  such  an  intention  manifested,  or  on  what  grounds  is  it 
clearly  presumable?  I  do  not  perceive  any  necessary  or  plain 
implication,  any  vehement  or  strong  presumption,  any  clear  or 
sufficient  indication  of  such  an  intention.  But  I  do  see  what 
appears  to  me  to  be  perfectly  conclusive  ground  for  holding  that  an 
intention  existed  that  this  should  not  be  a  condition  precedent. 

Not  only  does  the  testator,  or  rather  the  skilful  draughtsman  for 
him,  adopt  the  frame  of  a  regular  condition  subsequent,  but  he 
designates  the  provisoes  embodying  that  condition,  and  the  other 
conditions  which  are  unquestionably  of  the  nature  of  conditions 
subsequent,  by  one  general  term  of  "  provisoes  for  the  determination 
of  the  uses  and  estates  directed  to  be  limited."  The  true  character 
(1)  21  E.  E.  229  (1  J.  &  W.  559).  (2)  4  R.  E.  31  (3  Yes.  387). 
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of  those  provisoes  is  therefore  described  in  the  will  itself.  Bat 
independently  of  this,  there  are  very  strong  grounds  for  negativing 
the  presumption  (if  any  existed  from  any  other  circumstances), 
that  this  is  of  the  nature  of  a  condition  precedent.  I  conceive 
that  probability,  and  reasonable  and  strong,  if  not  vehement, 
presumption,  are  all  in  favour  of  the  construction  that  this  is  of 
the  nature  of  a  condition  subsequent.  The  will  of  the  Earl  of 
Bridgewater,  although  it  may  not  be  faultless,  is  yet  admitted 
evidently  to  be  the  production  of  a  gentleman  well  skilled  in  the 
law  of  property  and  in  conveyancing  practice.  And  it  may,  I 
*think,  be  fairly  considered  that  he  knew  that  the  conditions  he  was 
instructed  to  insert  were  of  questionable  validity,  and  that  he, 
therefore,  very  prudently  and  properly  adopted  a  course  which  he 
knew  to  be  safe  with  regard  to  those  conditions,  by  making  them 
conditions  subsequent.  But  whether  he  knew  this  or  not,  one 
thing  is  certain,  that  the  insertion  of  a  condition  subsequent  was 
safe  whether  valid  or  not,  while  the  insertion  of  a  condition  precedent 
would  have  been  most  mischievous,  and  subversive  of  what  we  may 
fairly  presume  to  have  been  the  most  important  designs  of  the 
testator.  For  assuming  the  condition  to  be  bad,  it  would  do  no 
harm  if  subsequent ;  whereas,  if  bad  and  precedent,  though  in  one 
limited  view  it  might  accomplish  the  testator's  intent  as  regards  the 
heirs  male  of  Lord  Alford ;  yet  while  the  heir  male  of  Lord  Alford, 
though  the  prior  object  of  the  testator's  regard,  would  lose  his 
estate,  it  would  go  to  those  who  were  only  secondary  objects  of  his 
regard,  and  be  held  by  them  freed  and  discharged  from  the  con- 
dition, which,  in  their  case,  would  still  be  a  condition  subsequent, 
and  which,  therefore,  if  bad,  would  be  wholly  inoperative.  This 
would  be  a  consequence  which  it  can  scarcely  be  contended  the 
testator  contemplated. 

The  grounds  on  which  I  say  that  the  condition  in  their  case  would 
still  be  a  condition  subsequent  are  these :  the  operation  of  the  first 
proviso  is  made  dependent  upon  a  single  circumstance,  viz.,  the 
non-acquisition  of  the  title  by  Lord  Alford,  during  whose  life  the 
limitation  to  the  heirs  male  of  his  body  was  necessarily  contingent. 
But  as  regards  the  second  proviso,  relating  to  the  heirs  male  of 
C.  H.  Gust,  the  operation  of  that  is  made  dependent  upon  two 
circumstances,  namely,  the  non-acquisition  of  the  title  by  G.  H.  Gust 
(during  whose  life  the  limitation  to  the  heirs  male  of  his  body 
would  also  be  necessarily  contingent),  and  also  the  non-acquisition 
of  the  title  with  certain  special  limitations  by  Lord  Alford,  and 
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^hich  he  might  have  ^acquired  after  the  death  of  0.  H.  Gust,  and, 
consequently,  long  after  the  limitations  to  C.  H.  Gust's  heirs  male 
had  become  actually  vested. 

The  distinction  between  the  first  and  second  provisoes  in  this 
respect,  or  at  all  events,  the  consequences  of  that  distinction  as 
regards  the  defeating  instead  of  efifectuating  the  general  intention  of 
the  testator,  would  seem  to  have  escaped  attention.  The  limita- 
tion to  the  heirs  male  of  G.  H.  Gust  is  only  contingent  on  account 
of  the  person.  It  is  not  contingent  by  reason  of  the  second  proviso 
relating  to  the  acquisition  of  the  required  title.  For  it  is  a  rule, 
that  an  interest  shall,  if  it  can  consistently  with  other  rules  of  law, 
be  construed  to  be  vested,  either  in  the  first  instance,  or  as  early  as 
may  be,  rather  than  contingent ;  and  the  second  proviso  relating  to 
the  acquisition  of  the  required  title  by  Lord  Alford  or  G.  H.  Cust, 
does  not  prevent  the  application  of  this  rule,  for  that  proviso  (as 
far  as  regards  the  words  of  cesser)  is  not  only  capable  of  being 
deemed  to  be  of  the  nature  of  a  condition  subsequent,  so  as  not  to 
interfere  with  the  vesting  of  the  limitation  to  the  heirs  male  of 
G.  H.  Gust  on  his  death ;  but  so  far  as  regards  the  words  of  cesser, 
it  is  in  the  precise  technical  form  and  language  of  a  condition  sub- 
sequent, insomuch  that  to  hold  it  to  be  of  the  nature  of  a  condition 
precedent  would  be  a  gratuitous  infringement  of  the  rules  of  law, 
both  as  to  the  construction  of  conditions  and  as  to  the  construing 
interests  to  be  vested  rather  than  contingent.  Hence  if  G.  H.  Gust 
had  died  in  the  lifetime  of  Lord  Alford,  the  heir  male  of  G.  H.  Gust 
would  have  taken  a  vested  interest  under  the  limitations  of  uses, 
and  notwithstanding  the  second  proviso  ;  and  in  that  case,  if  Lord 
Alford  had  not  subsequently  acquired  the  prescribed  title,  and 
G.  H.  Gust  had  not  acquired  it  before  his  death,  in  the  lifetime  of 
Lord  Alford,  the  second  proviso  would,  as  being  in  the  nature  of  a 
condition  subsequent,  defeat  such  vested  interest  in  the  *heir  male 
of  G.  H.  Gust,  if  such  second  proviso  was  legal ;  but  if  such  second 
proviso  was  illegal,  the  property  on  the  death  of  Lord  Alford  would, 
by  virtue  of  the  first  proviso  (supposing  it  to  be  of  the  nature  of  a 
condition  precedent,  whether  legal  or  illegal),  go  over  from  the  heir 
male  of  Lord  Alford,  the  primary  object  of  the  testator's  bounty,  and 
would  vest  in  possession  in  the  male  heir  of  G.  H.  Gust,  the  secondary 
object  of  the  testator's  bounty,  unaflFecled  by  the  second  proviso,  as 
being  of  the  nature  of  a  condition  subsequent  and  illegal,  or  by  any 
condition  whatever.  Thus  if  the  condition  were  bad,  the  only  effect 
of  holding  it  to  be  a  condition  precedent  would  be  this :  to  cause 
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the  prior  objects  of  the  testator's  bounty  to  lose  the  estate  under  an 
unlawful  condition,  because  the  dukedom  or  marquisate  was  not 
acquired  by  descent,  and  to  give  the  estate  to  the  secondary  objects 
of  the  testator^s  bounty,  though  they  might  not  possess  the  title, 
which  it  was  equally  the  desire  of  the  testator  that  they  should 
possess,  if  they  should  become  the  owners  of  his  property.  This 
would  be  accomplishing  a  part  only  of  the  testator's  intention,  in 
such  a  way  as  to  be  utterly  subversive  of  his  real  intention  as  a 
whole.  For  it  can  never  be  supposed  that  he  could  wish  to  take  the 
estate  in  effect  from  the  prior  objects,  and  give  it  to  the  secondary 
objects  of  his  regard,  when  the  condition  would  be  as  unfulfilled  by 
the  secondary  as  by  the  prior  objects. 

I  have  considered  the  case  as  if  it  had  been  a  question  whether 
the  words  constituted  a  condition  precedent,  or  a  condition 
subsequent.  But  I  have  already  intimated  that  in  reaUty  the 
proviso  containing  the  contingency,  is  neither  a  condition  precedent 
nor  a  condition  subsequent,  but  **  a  proviso  of  cesser  and 
acceleration."  And  whatever  might  be  the  true  decision  if  this 
were  strictly  a  question  between  a  condition  precedent  and  a 
condition  subsequent,  the  case  ^assumes  a  very  clear  form,  when  it 
is  considered,  as  it  is  in  fact,  a  case  of  a  distinct  proviso  of  cesser 
and  acceleration,  even  separated  (though  I  need  not  lay  any  stress 
on  that  circumstance)  by  an  interval  of  several  pages  from  the 
limitations  of  the  uses. 

My  Lords,  the  case  thus  considered  resolves  itself  into  this 
short  form :  First,  there  are  certain  limitations  of  uses ;  secondly, 
there  is  a  proviso  of  cesser  and  acceleration  of  some  of  those  uses. 
The  limitations  of  uses  are  free  from  objection.  The  proviso  of 
cesser  and  acceleration  is  alone  the  subject  of  objection.  If  that 
objection  is  well  founded,  if  the  proviso  is  invalid,  the  limitations 
of  the  uses  remain  unaffected  by  it.  The  gift  being  valid  in  itself, 
and  the  proviso  which  occurs  in  a  subsequent  part  being  alone 
obnoxious,  such  proviso  must  be  regarded  as  struck  out  of  the 
will.  If  it  be  said  that  the  testator  would  not  have  inserted  these 
limitations  of  uses,  or  would  have  varied  them,  if  he  had  known 
that  the  proviso  of  cesser  and  acceleration  was  to  have  no  effect 
given  to  it,  I  answer  that  that  is  a  mere  conjecture  on  which  no 
Judge  can  act. 

I  may  here  observe,  my  Lords,  that  it  appears  to  have  been 
thought  that  the  inoperativeness  of  a  void  condition  subsequent, 
or  of  a  provision  of  the  nature  of  a  condition  subsequent,  depends 
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on  the  circumstance  of  its  being  annexed  to  a  vested  interest; 
but  I  apprehend  that  the  reason  of  that  inoperativeness  is  not 
merely  the  reluctance  of  the  law  to  defeat  vested  interests,  but 
the  repugnance  of  the  law  to  illegality,  and  the  rule  ''that  no 
provision  (whatever  may  be  its  nature),  dependent  on  any  illegal 
event  for  its  operation,  shall  have  any  efiEect."  In  concluding 
this  part  of  the  subject,  I  may  here  remark,  that  the  opinions  I 
have  expressed,  as  to  the  nature  and  effect  of  the  first  proviso,  are 
the  conclusions  at  which  I  have  arrived,  treating,  as  the  learned 
Judges  were  directed  to  treat,  the  dispositions  *in  this  will  as 
legal  limitations.  Considering  them  as  executory  trusts,  I  think 
the  grounds  for  those  conclusions  would  be  still  stronger ;  and  if 
I  had  not  been  satisfied  that  the  first  proviso,  so  far  as  regards  the 
words  of  cesser,  is  of  the  nature  of  a  condition  subsequent,  and  that 
the  words  ''  cease  and  be  void  **  would  be  capable  of  having  effect 
given  to  them,  even  if  this  were  a  trust  executed,  I  should  have  taken 
the  course  suggested  by  one  of  the  learned  Judges,  Mr.  Baron 
Alderson  ;  namely,  to  submit  to  your  Lordships  the  expediency 
of  considering  the  question  as  depending  upon  an  executory  trust. 

My  Lords,  for  the  opinions  of  all  the  learned  Judges  I  entertain 
a  most  unfeigned  respect,  and  it  is  a  subject  of  regret  with  me  that 
those  very  learned  persons  have  not  had  more  time  and  better 
opportunities  to  form  the  opinions  for  which  we  have  had  to  thank 
them.  I  know,  from  experience,  too  well  what  the  duties  of  a 
Judge  on  circuit  are,  not  to  feel  how  fully  they  are  entitled  to  the 
indulgence  with  which  several  of  them  have  begged  your  Lordships 
to  receive  their  opinions ;  but  I  cannot  forbear  adding  a  hope,  that 
this  case  will  not  be  hereafter  cited  as  a  precedent  for  any  Judge 
expressing  an  opinion,  unless  he  is  himself  present,  when  there  shall 
unfortunately  be  a  difference  of  opinion*among  the  learned  Judges. 

Upon  the  grounds  I  have  stated,  I  have  come  to  the  conclusion, 
that  the  proviso  is  in  the  nature  of  a  condition  subsequent,  and 
will  operate  as  such,  if  legal,  but  if  it  be  illegal,  it  must  be  rejected 
as  if  it  were  not  contained  in  the  will,  and  the  gift  will  remain 
unaffected  by  it. 

As  to  the  legality  of  the  condition  embodied  in  the  proviso: 
I  have  hitherto  assumed  that  the  proviso  by  which  the  limitation 
to  the  heirs  of  the  body  of  Lord  Alford  is  restrained  from  taking 
effect,  otherwise  than  in  the  event  of  Lord  Alford,  during  his  life, 
obtaining  the  title  of  Duke  or  Marquis  of  Bridgewater,  to  be  illegal 
and  void,  and  I  now  ♦submit  to  your  Lordships  the  grounds  upon 
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vhich  I  think  the  correctness  of  that  assumption  is  established. 
In  considering  the  question  of  the  legality  of  the  proviso  and  the 
inexpediency  of  unnecessary  restrictions  upon  the  free  disposition 
of  property  by  will  or  by  any  other  means  known  to  the  law,  it 
cannot  be  denied  that  such  dispositions  are  subject  to  some  limits 
and  restraints,  and  that  the  law  will  not  uphold  such  as  have  a 
tendency  prejudicial  to  the  public  weal :  every  man  is  restricted 
against  using  his  property  to  the  prejudice  of  others.  The  prin- 
ciple embodied  in  the  maxim,  Sic  utere  tuo  ut  alienum  non  kedaSy 
applies  to  the  public  in  at  least  as  full  force  as  to  individuals. 
There  are  other  maxims  equally  expressive  of  the  principle,  nihil 
quod  est  inconveniens  est  licitum,  and  scdus  reipublica  suprema  lex. 
The  principle  I  conceive  to  be  universal,  as  governing  as  well 
transfers  by  deed  as  the  validity  of  contracts  and  dispositions  by 
will;  I  know  of  no  text-book  or  case  impugning  this  principle; 
confusion  occasionally  arises  from  considering  cases  as  establishing 
a  principle,  when  they  are,  in  truth,  but  instances  of  its  application. 
It  must  be  superfluous  in  this  House  to  cite  authorities  to  prove 
the  existence  of  such  a  general  law.  It  is  to  be  found  enunciated 
in  our  law-books  from  the  earliest  times,  and  by  names  of  the 
highest  authority  in  the  law,  by  Lord  Goke(i),  by  Bracton  (2), 
and  in  Sheppard's  Touchstone  (3),  which  I  believe  is  the  work  of 
Justice  Doddridge,  by  Lord  Hardwicke  in  Chesterfield  y.Janssen  (4), 
by  Lord  Ebmyon,  and  Mr.  Justice  Lawbengb  in  Blackford  v. 
Preston  (5) ;  and  it  has  been  acted  upon  in  a  great  variety  of  cases, 
such  as  those  of  marriage  brokage  bonds,  restrictions  upon  trade, 
disability  *of  sailors  to  insure  their  wages,  and  sale  of  offices  not 
within  any  statute.  A  case  of  this  last  sort  was  Hanningion  v. 
Ihichatel  (6) ;  that  was  a  case  of  security  given  as  a  consideration 
for  having  procured  an  office  in  the  King's  household,  and  Lord 
Thublow  expressed  himself  to  the  effect  that  it  was  "  a  matter  of 
public  policy  similar  to  marriage  brokage  bonds,  where,  though 
the  parties  are  private,  the  practice  is  publicly  detrimental."  The 
same  principle  has  been  applied  in  cases  of  wagers  respecting  the 
public  revenue,  and  numerous  other  instances.  This  principle 
has  been  expressed  in  different  language,  but  in  all  cases  to  the  same 
import  as  applying  to  matters  contrary  to  law  because  against  the 
public  good. 
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Some  criticism  has  been  made  in. relation  to  the  language  in 
which  the  principle  has  been  expressed;  exceptions  have  been 
made  to  the  expression  of  "public  policy,"  and  it  has  been 
confounded  with  what  may  be  called  political  policy ;  such  as 
whether  it  is  politically  wise  to  have  a  sinking  fund  or  a  paper 
circulation,  or  the  degree  and  nature  of  interference  with  foreign 
States ;  with  all  which,  as  applied  to  the  present  subject,  it  has 
nothing  whatever  to  do.  Public  policy,  in  relation  to  this  question, 
is  that  principle  of  the  law  which  holds  that  no  subject  can 
lawfully  do  that  which  has  a  tendency  to  be  injurious  to  the 
public,  or  against  the  public  good,  which  may  be  termed,  as 
it  sometimes  has  been,  the  policy  of  the  law,  or  public  policy  in 
relation  to  the  administration  of  the  law. 

I  shall,  therefore,  assume  that  a  disposition  of  property  by  will, 
equally  with  a  disposition  in  any  other  form,  which  has  a  tendency 
injurious  to  the  public  interest  or  good,  the  law  will  not  uphold, 
and  the  law  looks  not  to  the  probability  of  public  mischief  occurring 
in  the  particular  instance,  but  to  the  general  tendency  of  the 
disposition ;  and  if  the  law  is  *  to  be  practically  applied,  it  cannot 
be  administered  with  reference  to  the  character  of  the  individuals 
to  whom  the  question  may  relate. 

It  has  been  said  that  this  rule  is  too  uncertain  and  vague  to  be 
capable  of  practical  application  by  Judges,  on  account  of  the  various 
opinions  which  may  be  entertained  on  the  subject  of  public  policy ; 
but  I  think  that  that  remark  has  no  just  foundation.  There  is  no 
uncertainty  in  the  rule  that  the  law  will  not  uphold  dispositions  of 
property  and  contracts  which  have  a  tendency  prejudicial  to  the 
public  good;  there,  no  doubt,  will  be  occasionally  difficulty  in 
deciding  whether  a  particular  case  is  Uable  to  the  application  of  the 
principle ;  but  there  is  the  same  difficulty  in  regard  to  the  applica- 
tion of  many  other  rules  and  principles  admitted  to  be  established 
law.  The  principle  itself  seems  to  me  to  be  necessarily  incident  to 
every  State  governed  by  law.  Judges  who  are  charged  with  the 
duty  of  seeing  that  dispositions  and  transactions  are  not  upheld  and 
enforced  which  are  contrary  to  the  spirit  of  the  law,  must  be 
presumed  to  take  care  not  to  apply  the  law  to  doubtful  cases,  so  as 
unnecessarily  to  interfere  with  transactions  which  are  the  subject  of 
judicial  investigation.  It  is  true,  as  I  have  before  said,  that  remarks 
have  been  made  upon  particular  cases  as  calculated  to  impugn 
the  principle,  when  the  point  of  doubt  has  really  been  whether  the 
circumstances  of  the  particular  case  brought  it  within  the  principle. 
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The  facts,  of  which  the  tendency  to  affect  the  public  interest  is  to 
be  determined  in  this  case,  are  these :  a  vast  estate  is  given,  and 
the  continuance  and  permanency  of  the  gift  is  sought  to  be  made  to 
depend  upon  the  event  of  a  certain  title  of  peerage  being  obtained. 
The  object,  as  declared,  being  to  annex  the  estate  to  the  title 
required ;  and  the  question  is,  has  the  hope  of  retaining  an  estate 
of  *70,000Z.  a  year  by  the  acquisition  of  the  title  referred  to,  any 
tendency  to  influence  the  devisee  to  a  conduct  which  may  be  incon- 
sistent with  his  public  duty  as  a  subject,  and  prejudicial  to  the 
public  good?  This  question  relates  to  the  tendency  of  the  hope 
upon  practical  conduct. 

Now,  my  Lords,  the  materials  for  arriving  at  a  sound  conclusion 
upon  the  question  must  be  gathered  from  a  consideration  of  the 
political  and  social  state  of  the  country.  It  will  not  be  necessary  to 
refer  to  history  to  ascertain  the  particular  sources  of  influence  by 
which  the  grant  of  peerages  may  have  been  obtained,  or  what 
change  in  those  sources  may  happen  at  any  future  period.  It  is 
not  necessary  to  inquire  whether  those  of  the  year  1668,  when  the 
case  of  The  Earl  of  Kingston  v.  Pieirepoint  occurred,  in  which  a 
sum  of  10,000Z.  was  bequeathed  to  be  employed  in  ''all  lawful 
means  "  to  obtain  a  dukedom,  which  bequest  was  held  to  be  void, 
may  be  identical  with  those  of  after-times,  because  the  principle 
of  the  Constitution  is,  that  a  peerage  should  at  all  times  be  con- 
ferred with  reference  only  to  the  character  and  circumstances  of 
the  individual  elevated,  and  that  pecuniary  or  any  other  influences, 
apart  from  those  merits,  ought  not  to  be  exercised  or  prevail.  But 
the  question  must  be  determined  by  the  tendency  generally  of  the 
possession  of  such  vast  wealth  being  made  dependent  upon  the 
acquisition  of  a  peerage,  or  an  elevation  to  a  higher  rank  in  it,  to 
furnish  motives  calculated  to  influence  the  conduct  of  the  devisee 
and  to  make  him  act  upon  motives  independent  of  a  sense  of 
duty.  The  question  is  not  affected  by  the  character,  or  supposed 
character,  of  the  individual  who  may  be  placed  in  such  circum- 
stances :  the  general  tendency  of  being  placed  in  such  a  situation  is 
the  point  to  be  considered. 

My  Lords,  in  considering  the  question  proposed,  I  do  not  think  it 
proper  or  necessary  to  introduce  the  name  of  *the  Grown  as  the 
fountain  of  honour,  further  than  to  say  that,  constitutionally,  the 
Crown  is  under  no  legal  responsibility  in  relation  to  the  exercise  of 
its  prerogatives,  and  that  the  Crown  is  esteemed  never  to  act  upon 
its  own  motion  and  impulse,  but  by  the  advice  of  those  who  are 
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held  responsible  to  the  pablic  for  their  due  exercise.    If  the  law  is 
to  be  administered  faithfully,  the  question  must  be  considered  with 
reference  to  the  fact,  that  it  is  the  Minister  of  the  day  by  whom 
and  through  whom,  in  substance,  peerages  are  acquired.    Let  any 
one  look  through  the  list  of  creations  since  the  commencement  of 
the  reign  of  George  III.  and  say  if  there  are  not  instances  (not  to 
say  how  many)  of  elevations  to  the  peerage  of  individuals  whose 
public  merits  entirely  eluded  public  attention,  and  whose  elevations, 
whatever  those  merits  might  be,  could  only  be  ascribed  to  Parlia- 
mentary or  political  influence.    Probably  there  are  few  persons 
with  so  little  regard  for  their  credit  as  to  controvert  the  fact.     With 
the  exception  of  persons  engaged  in  the  public  service,  and  of  a  very 
few  other  persons,  has  it  not  been  the  course  for  such  patents  to 
be  conferred  upon  the  adherents  of  the  party  in  power  or  of  the 
Minister  of  the  day,  or  have  they  not  frequently  resulted  from  Par- 
liamentary influence  ?    However  fortunate  each  Minister  may  have 
been,  in  his  turn,  in  the  great  merits  and  virtues  possessed  by  his 
adherents  and  his  party,  yet  many  not  very  suspicious  persons  do 
not  doubt  that  those  merits  would  have  gone  unrewarded  unless 
they  had  been  associated  with  Parliamentary  power  and  influence. 
The  possession  of  Parliamentary  boroughs  and  a  large  expenditure 
in  aiding  the  election  of  party  associates,  have  certainly  not  been 
unsuccessful  in  arresting  the  attention  of  the  Minister  of  the  day  to 
the  merits  of  those  adherents  who  were  owners  of  the  boroughs 
and  expenders  in  elections.    Those  *who  affect  to  doubt  upon  this 
subject  may  arrive  at  a  satisfactory  conclusion  by  ascertaining  whal 
proportion  of  the  peerages  within  the  period  I  have  mentioned,  or 
of  the  advancement  of  the  old  ones,  has  fallen  upon  individuals  not 
belonging  to  the  party  in  power  at  the  time  of  their  elevation. 
Can  it  be  said  that,  at  the  present  day,  no  peerages  have  been 
acquired  by  the  influence  of  party  and  Parliamentary  support? 
Does  experience  warrant  the  conclusion  that  the  devise  in  question 
has  no  tendency  to  furnish  a  motive  for  public  conduct  independent 
of  duty? 

My  Lords,  in  considering  the  effect  of  the  hope  of  retaining  the 
estate  by  procuring  a  higher  title  by  an  existing  Peer  already 
charged  with  high  duties  of  a  legislative,  political,  and  judicial 
character,  can  it  be  said  that  it  has  no  tendency  to  influence  him 
in  his  public  conduct  ?  Or  in  case  of  a  commoner,  to  induce  him 
to  create  and  exercise  a  Parliamentary  influence,  and  regulate  his 
conduct  with  views  resulting  from  other  considerations  than  the 
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good  of  the  State  ?  Will  it  be  asserted  that  motives  much  less  cogent, 
though  equally  connected  with  personal  objects,  have  not  influenced 
political  conduct  on  very  important  occasions  ?  I  repeat  that  what 
may  occur  in  the  particular  instance  is  not  the  point ;  it  is  the  general 
tendency.  It  has  been  said  that  the  extent  of  the  fortune  should  have 
no  influence  on  the  question ;  which,  properly  explained,  can  only 
mean  that  the  degree  or  qtuintum  of  power  to  produce  the  evil 
referred  to  is  not  an  ingredient  in  determining  whether  the  devise 
has  a  tendency  adverse  to  the  public  good. 

No  advantage  can  result  from  putting  a  number  of  hypothetical 
cases  which  are  supposed  to  have  more  or  less  analogy  to  the 
present.  A  difference  of  opinion  may  prevail  in  respect  of  each  or 
many  of  the  cases,  as  to  their  falling  within  the  principle ;  and  to 
arrive  at  a  correct  ^decision  may  require  as  much  examination  and 
deliberation  as  the  case  in  question,  and  without  any  advantage  to 
be  derived  from  the  result.  The  present  case  must  be  decided  with 
reference  to  a  general  principle,  but  the  particular  circumstances  of 
the  case  are  the  only  safe  materials  upon  which  to  determine 
whether  the  case  itself  is  brought  within  the  general  principle.  I 
cannot  doubt  that  the  testator  was  too  well  acquainted  with  the 
state  of  that  society  of  which  he  was  a  member,  not  to  know  the 
ordinary  means  by  which  individuals  of  large  fortune  have  been 
elevated  to  the  peerage,  whose  situations  were  not  very  likely  to 
afford  the  opportunity  of  performing  great  public  service,  and  that 
he  never  supposed  that  Lord  Alford  was  in  a  station  likely  to  have 
the  opportunity  of  distinguishing  himself  by  the  performance  of  any 
such  public  services  as  would  be  calculated  to  insure  the  reward  of 
a  marquisate  or  dukedom,  however  eminent  the  personal  virtues 
and  merits  of  that  individual  might  be,  and  no  doubt  were.  The 
means  which  the  testator  put  within  his  power  would  enable  him  to 
display  a  merit  quite  as  likely  to  procure  the  desired  distinction  as 
public  services,  that  is,  the  merit  of  becoming  a  powerful  and 
influential  political  and  Parliamentary  supporter  of  the  Minister  of 
the  day.  Many  individuals  would  hesitate  to  express  a  confidence  in 
their  political  independence  and  virtue,  if  such  merits  were  to  be 
followed  by  a  loss  of  70,0002.  a  year. 

My  Lords,  I  entertain%the  opinion  that  individuals  ought  not  to 
be  allowed  to  dispose  of  their  property  in  any  manner  which 
furnishes  a  motive  to  conduct,  in  relation  to  acts  of  State,  inde- 
pendent of  a  sense  of  right  and  duty.  I  can  conceive  no  good 
motive  to  influence  such  a  gift.     It  is  plain  that  personal  regard  for 
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Eakl  gi^i*  I  admit  the  object  sought  to  be  attained  is  not  illegal.  I  also 
brownlow.  admit  *that  illegal  or  improper  means  need  not  necessarily  be  used 
to  attain  it.  But  I  do  not  think  that  the  testator  could  have 
contemplated  any  legitimate  means  by  ^hich  it  could  be  acquired, 
and  that  he  could  have  anticipated  the  use  of  any  other  means  than 
Parliamentary  or  private  influence,  obtained  through  the  medium  of 
the  means  which  he  should  furnish.  But  the  views  or  intentions 
of  the  testator  in  this  respect,  do  not,  however,  in  my  opinion,  form 
material  ingredients  in  the  question.  Giving  credit  for  the  purest 
intentions  on  the  part  of  the  testator,  and  the  highest  honour  to 
Lord  Alford  and  his  parent  Peer,  I  think  the  tendency  of  the  devise 
ought  to  prevent  those  considerations  from  influencing  the  decision, 
and  that  that  tendency  is  to  induce  the  individual  to  apply  his 
wealth  to  the  furtherance  of  his  great  object  in  a  manner  which 
others  had  found  to  facilitate  the  attainment  of  similar  objects,  and 
to  political  conduct,  regardless  of  the  proper  motives  which  ought 
to  govern  it. 

My  Lords,  the  case  of  The  Earl  of  Kingston  v.  Pien-epoint  (1)  has 
a  strong  bearing  upon  the  present.  In  that  case  10,000i.  were  given 
to  the  Marquis  of  Dorchester  and  William  Pierrepoint,  to  be  applied 
by  them  "by  all  lawful  means"  to  procure  a  dukedom.  Upon  a  bill 
being  filed  to  set  apart  that  sum,  to  be  applied  according  to  the  will, 
the  bequest  was.  held  to  be  illegal  and  void.  It  will  be  observed 
that  the  testator  sought  to  guard  his  bequest  from  objection  by 
directing  the  application  of  the  10,000Z.  to  be  "by  all  lawful  means." 
But  the  Court  held  that  no  lawful  and  becoming  means  could  be 
discovered  by  which  the  10,0002.  could  be  applied  to  enable  him  to 
procure  that  title.  In  that  case  the  money  was  given  to  be  applied 
[  *203  ]  to  procure  the  title.  In  this  case  the  estate  is  to  be  ^retained,  if  the 
title  is  acquired,  and  it  is  distinguishable  from  the  case  cited  by  the 
omission  of  any  direction  that  the  income  to  be  derived  from  the 
estate  should  be  applied  tp  acquire  the  title.  But  I  think  the  circum- 
stance that  the  estate  would  be  lost  if  the  title  should  not  be  acquired, 
has  such  a  tendency  to  induce  the  appropriation  of  the  funds  derived 
from  the  estate  in  endeavours  to  obtain  the  desired  title,  and  to 
influence  Lord  Alford's  conduct  as  a  subject,  as  to  bring  the  case 
within  the  principle  of  the  decision  cited. 

My  Lords,  my  opinion  has  been  founded   upon   what  I  firmly 
believe  is  the  just  result  of  my  experience  of  the  present  state  of  the 

(1)  1  Vem.  5.     See  ante,  p.  15. 
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political  commonity  which  mast  be  subjected  to  the  operation  of 
the  proviso  in  question,  and  I  cannot,  when  exercising  the  solemn 
duty  of  a  Judge,  deny  or  reject  that  experience  in  order  to  adopt  a 
sentimental  theory  of  purity,  which,  in  truth,  is  not  applicable  to  the 
present,  and  as  to  which  I  doubt  whether  it  was  applicable  to  any 
former,  or  will  be  applicable  to  any  future,  period  of  the  history  of 
this  country. 

In  conclusion,  my  Lords,  I  have  to  repeat  that  I  think  this 
restriction  on  the  disposition  of  property  being  made  dependent  on 
matters  of  State,  which  furnish  motives  that  have  a  tendency  to  affect 
the  conduct  of  the  object  of  such  a  disposition,  as  a  subject,  is  not  a 
restriction  which  can  be  deemed  improperly  or  unnecessarily  to 
interfere  with  the  disposing  power  which  the  law  has  given.  The 
caprice  and  fancy  which  may  influence  individuals,  in  regard  to  the 
disposal  of  their  property,  may  have  abundant  scope  for  exercise, 
although  not  allowed  to  the  extent  of  interfering  with  the  public 
good.  The  power  to  regulate  the  disposal  of  property  after  death 
ought  not  to  extend  to  the  doing  it  in  a  manner  tending  to  the 
prejudice  of  the  living.  And  I  think  that  to  do  it  in  a  manner 
which  furnishes  motives  for  ^conduct,  independent  of  a  sense  of 
public  duty,  is  a  disposal  tending  to  prejudice  the  living,  and  is  such 
as  the  law  will  not  uphold.  And,  upon  this  ground,  I  think  the 
proviso  by  which  the  continuance  of  the  limitation  to  the  heirs  of 
the  body  of  Lord  Alford  is  made  to  depend  upon  the  acquisition  of 
the  title  of  Marquis  or  Duke  of  Bridgewater,  is  illegal,  and  being  in 
the  nature  of  a  condition  subsequent,  that  no  effect  can,  by  law,  be 
given  to  it.  And  that,  as  the  will  contains  a  perfect  separate 
limitation  to  the  heirs  of  the  body  of  Lord  Alford,  which  character 
the  appellant  fills,  full  effect  must  be  given  to  such  limitation,  and, 
therefore,  that  the  decree  which  has  been  made  in  the  cause  must 
be  reversed. 
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Lord  St.  Leonards  : 

My  Lords,  as  it  is  my  fortune  to  address  your  Lordships  last  but 
one  upon  this  occasion,  I  shall  take  care  not  to  go  over  the  grounds 
which  have  been  already  laid  before  your  Lordships,  but  in  which 
I  may  say  at  once  that  I  entirely  concur. 

My  Lords,  the  questions  here  are  of  great  importance  in  point  of 
law — their  importance  in  that  respect  exceeds  even  that  which  the 
case  derives  from  the  value  of  the  property.  The  property,  I  take  it 
in  round  numbers,  may  be  considered  aa  exceeding  in  value  two 


80 


1858.    H.  L.    4  H.  L.  C.  204—206. 


[r.r. 


EOBBTOir 

t. 

Earl 

Bbownlow. 


[  •205  ] 


[  ^206  ] 


millionB  of  money ;  but  the  questions  of  law  are  not  less  important, 
I  am  sure,  in  the  estimation  of  your  Lordships.  I  must  say  that  I, 
for  one,  shall  never  again  accede  to  any  representation,  under  any 
circumstances,  to  hasten,  as  we  have  hastened,  under  peculiar 
circumstances,  the  decision  of  this  case ;  for  it  has  led  to  consider- 
able inconvenience  to  the  learned  Judges,  and  has  pressed  upon 
them  in  the  manner  to  which  they  have  adverted  in  their  opinions, 
and  which,  no  doubt,  has  a  tendency  to  take  from  those  opinions 
some  of  *the  weight  to  which,  otherwise,  they  would  have  been 
entitled.  If  I  dififer  in  the  result  at  which  I  arrive  from  those 
learned  Judges,  I  must  be  considered  to  do  so  with  the  greatest 
possible  hesitation,  and  with  the  greatest  deference  to  opinions  of 
which  I  know  so  well  the  value. 

The  questions,  as  it  has  been  already  stated,  are  two, — one  upon 
the  nature  of  the  condition  itself,  whether  it  be  what  is  called  a 
condition  precedent  or  a  condition  subsequent,  and  the  other  as  to 
its  legality  or  illegality.  Now  I  look  upon  it  to  be  of  the  highest 
importance  to  ascertain  exactly  what  is  the  nature  of  the  limitations, 
before  we  consider  what  are  the  particular  provisions  of  this  will. 
It  seems  rather  late  in  the  day  to  refer  to  first  principles,  but  they 
lie  in  a  few  words,  and  they  appear  to  me  to  be  essential  to  the 
proper  understanding  of  this  case. 

Under  the  common  law,  as  your  Lordships  all  know,  you  could 
not  create  such  estates  as  are  now  created,  you  could  not  raise  a  fee 
upon  a  fee,  you  could  not  have  a  possibility  upon  a  possibility ;  you 
were  so  crippled  and  confined,  that  even  if  you  could  manage  to 
create  a  determination  of  an  estate  by  a  condition,  the  heir-at-law 
alone  could  take  advantage  of  it.  The  consequence  of  which  was, 
that  you  could  have  no  limitations  over  to  a  stranger,  or  to  other 
persons,  in  the  way  that  you  now  have,  by  way  of  shifting  or  secondary 
uses.  When  uses  were  introduced,  the  law  was  entirely  changed, 
and  you  were  enabled,  by  means  of  uses,  which  were  founded 
originally  upon  trusts,  to  introduce  all  those  modifications  of  pro- 
perty which  are  now  so  well  known  in  the  law  of  this  country.  It 
seems,  with  regard  to  the  opinions  of  all  the  learned  Judges,  to  be 
of  importance  to  ascertain  what  a  contingent  use  is,  because  they 
seem  to  think  that  that  which  does  not  exist  cannot  be  defeated,  and 
that  I  understand  to  be  the  ground  of  the  opinion  which  they  have 
delivered  upon  this  first  *point.  Now,  in  point  of  fact,  a  use  is  a 
thing  simply  of  confidence.  If  a  man  has  a  legal  interest,  which  of 
itself  is  only  a  creation  of  the  law,  the  law  gives  him  the  right  to 
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the  possession.  But  when  you  come  to  a  use  of  or  arising  out  of  a 
legal  estate,  the  use  gives  a  right  to  the  beneficial  interest ;  and  the 
right  to  possession  of  the  estate  may  be  in  one  person,  and  the 
use  or  confidence  in  another.  When,  therefore,  a  man  has  a  use, 
it  is  simply  that  there  is  a  confidence  placed  in  some  person  who  has 
the  legal  estate,  a  confidence  to  permit  him  to  have  a  usufructuary 
interest,  that  is,  a  thing  which  is  simply  a  creation  of  equity.  It  is 
a  thing  which  is  not  tangible, — it  rests  simply  in  confidence. 

When  the  Statute  of  Uses  came,  and  transferred  uses,  not  into 
possession,  but  transferred  uses  into  possessions,  that  is,  made  uses 
possessions,  and  gave  to  the  equitable  owner,  to  him  who  had  the 
use  or  benefit,  the  legal  estate,  it  was  a  simple  transfer,  by  force  of 
the  statute,  of  the  legal  estate,  which  we  call  the  seisin,  to  serve 
those  uses.  What  did  the  contingent  use  then  become  ?  It  did  not 
alter  its  character,  except  in  this  respect,  that  the  legal  estate  was 
carried  to  it,  and  so  it  was  made  in  that  sense  a  contingent  estate. 
Speaking  of  a  vested  estate,  for  example,  it  is  a  possession  when 
before  it  was  a  simple  use  or  confidence.  But  being  coupled  with 
the  legal  estate  does  not  alter  its  character  beyond  this,  that  it  was 
a  vested  equitable  estate,  and  is  a  vested  legal  estate.  Instead  of 
the  thing  being  vested  simply  in  confidence,  the  legal  estate  formerly 
in  another  is  conjoined  with  it.  If  the  use  be  contingent,  there  is 
no  variance  ;  the  contingency  is  a  thing  resting  in  confidence,  and 
when  the  time  arrives  for  that  contingency  to  take  effect,  the  statute 
executes  that  use  or  confidence,  and  gives  the  legal  estate.  Why 
should  it  not  ?  Before  it  vests,  it  is  a  limitation,  and  *it  is  a 
limitation  of  the  use.  What  distinction  can  there  really  be  in  law 
as  to  the  operation  of  defeating  a  confidence,  whether  it  be  a 
confidence  to  allow  a  person  to  enjoy  an  estate  for  the  next  ten 
years,  or  it  be  a  confidence  to  allow  me,  if  I  go  to  Bome,  for 
example,  or  if  I  have  a  son  born  within  a  certain  time,  to  enjoy  the 
estate  from  that  period  ?  In  either  case  it  is  a  confidence.  In  the 
one  case  it  is  a  confidence  to  be  executed  at  once,  and  in  the  other 
it  is  a  confidence  depending  upon  a  future  event,  but  equally  to  be 
executed,  and  equally  to  be  served  out  of  the  legal  estate  of  the 
person  in  whom  that  confidence  has  been  reposed.  Upon  the  mere 
abstract  question,  Can  a  contingent  use  be  divested,  or  not,  before 
it  actually  takes  effect?  I  should  say.  Why  should  it  not?  What 
is  there  to  prevent  you  from  saying,  If  a  certain  event  arises  I 
direct  you  to  stand  possessed  of  that  estate  upon  confidence  for 
A.  B.  C,  and  so  on  ?  But  if  a  certain  other  event  should  happen,  I 
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then  tell  you  that  that  confidence  is  to  cease,  the  trust  is  to  cease,  or 
the  use,  as  we  call  it.  The  statute  goes  with  and  operates  to  give 
the  seisin  to  all  these  uses,  and  they  may  all  be  determined  precisely 
the  same  as  vested  estates.  My  Lords,  I  can  have  no  doubt  that  a 
contingent  use  is  a  confidence,  a  trust,  and  therefore  is  an  estate, 
first  in  equity,  and  then  at  law,  but  which,  before  the  event  arises, 
is  just  as  capable  of  being  defeated  by  a  matter  subsequent  as  any 
vested  estate  in  the  possession  of  any  person. 

Now,  my  Lords,  the  next  point  which  it  will  be  necessary  to 
ascertain,  before  we  come  to  the  discussion  of  the  very  point  before 
your  Lordships,  is,  What  is  the  nature  of  these  provisions  ?  I  am 
sorry  to  differ  from  my  noble  and  learned  friend  who  spoke  second, 
upon  that  question,  but  my  impression  strongly  and  clearly  is, 
that  it  is  not  a  case  of  condition  at  all.  These  provisions  may  in 
*common  parlance  be  called  conditions  to  enable  us  to  judge  of 
their  validity ;  because  conditional  limitations,  such  limitations  as 
the  law  now  edlows,  have  been  imported  into  the  law  from  the  law  of 
conditions,  and  therefore  it  is  that  what  might  be  illegal  as  a 
condition  may  still  be  illegal  as  a  secondary  or  shifting  use ;  and 
that  what  might  be  a  precedent  condition  at  law  before  the  operation 
of  the  Statute  of  Uses,  may  still  be  a  contingent  limitation  since 
that  statute.  My  Lords,  I  apprehend  that  it  is  perfectly  clear  that 
this  is  not  a  case  of  condition  at  all,  but  that  it  is  a  case  of 
contingent  limitations,  with  a  series  of  shifting  or  secondary  uses, 
limited  upon  those  contingent  limitations.  Now  that  relieves  this 
case  very  much  from  the  difficulty  that  has  been  imported  into  it, 
in  considering  these  provisoes  as  if  they  were  strict  conditions  at 
common  law ;  but,  having  regard  to  the  dififerent  natures  of  the 
provisions,  I  am  content,  and  must  be  content,  to  take  the  law  of 
conditions  as  it  stood  as  a  precedent  in  this  matter.  I  know,  by  the 
authorities  which  have  been  referred  to,  that  conditions  which  were 
intended  to  defeat  an  estate  have  defeated  an  estate  in  contingency 
just  as  much  as  a  vested  estate ;  that  they  are  odious,  as  it  is  said,  in 
law,  and,  as  it  is  also  said,  by  equally  high  authorities,  the 
Institutes  and  Sheppard's  Touchstone,  that  they  must  be  submitted 
to  a  strict  construction ;  that  is,  you  are  not  to  give  a  favourable 
construction  to  a  proviso,  the  object  of  which  is  to  defeat  an  estate 
already  created ;  but  that,  if  that  estate  is  to  be  defeated,  it  must 
be  so  by  clear  and  express  terms,  within  the  limits  of  the  instru- 
ment creating  it.  So  far,  then,  if  this  be  a  mere  question  of 
contingent  limitations,  we  have  to  consider  what  are  the  limitations 
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created  by  the  will.  I  think  one  thing  is  perfectly  clear,  that  we 
can  only  collect  the  intention  of  this  testator  from  the  words  which 
he  has  used,  and  that  here,  as  in  all  *other  cases,  we  are  bound,  if 
we  can,  to  give  the  common  meaning  to  every  expression  which  we 
find  on  the  face  of  the  will.  If  you  find  that  the  expressions  are 
vague,  if  you  find  that  they  are  irrelevant,  and  that  they  are,  as 
one  of  the  learned  Judges  said,  words,  and  only  words,  they  will  not 
prevent  you  from  getting  at  the  substance;  but  you  must  be 
satisfied,  before  you  discard  the  ordinary  meaning  of  language,  or 
mould  words  to  suit  particular  purposes,  as  the  majority  of  the 
learned  Judges  propose  to  do  in  this  case,  you  must  be  perfectly 
satisfied  that  you  are  called  upon  to  mould  those  words,  by  taking 
them  not  in  their  common  and  ordinary  import,  and  that  by  so 
doing  you  give  them  a  meaning  which  expresses  and  effectuates  the 
intention  of  the  testator.  Tou  must  give  them  the  meaning  which 
the  testator  had,  and  to  which  by  law  you  must  give  effect. 

My  Lords,  I  would  first,  before  I  address  myself  to  that  point, 
call  your  Lordships'  attention  to  the  subject  of  executory  trusts. 
If  this  could  be  deemed  an  executory  trust,  that  construction  would 
let  in  many  arguments  which  would  strike  fatally  at  the  view  taken 
by  the  majority  of  the  learned  Judges.  But,  as  I  said  upon  a  former 
occasion,  when  I  stated  my  opinion  to  your  Lordships,  this  is  not  a 
case  of  an  executory  trust ;  and  I  took  particular  care  to  draw  the 
attention  of  the  learned  Judges  to  that  question,  and  to  state  to  them 
that  their  opinions  were  not  asked  upon  that  question.  This  House 
did  not  require  the  opinions  of  the  learned  common  law  Judges  upon 
what  was  or  was  not  an  executory  trust.  The  House  had  itself 
better  means  of  deciding  that  point  than  fell  within  the  reach  of  the 
learned  Judges.  But  one  of  the  learned  Judges  (Mr.  Baron  Alderson) 
has,  although  not  asked  the  question,  given  his  opinion  that  this 
is  an  executory  trust.  I  am  sorry  to  differ  from  that  learned  Judge, 
but  I  am  ^clearly  of  opinion,  and  as  strongly  as  a  man  can  be  upon 
any  point,  that  this  is  not  an  executory  trust,  and  I  advise  your  Lord- 
ships not  to  treat  it  as  an  executory  trust,  but  to  treat  this  will  in  all 
respects  as  if  it  had  been  a  series  of  limitations  of  the  legal  estate. 

Now,  my  Lords,  with  some  knowledge  of  the  proper  mode  of 
framing  these  instruments,  I  will  take  upon  myself  to  state  to  your 
Lordships,  that  no  legal  instrument  ever  was  prepared  with  a  more 
perfect  knowledge  of  the  subject  with  which  the  draughtsman  was 
dealing,  and  of  the  law  bearing  upon  the  different  points,  than  this 
will  exhibits  in  every  part  and  portion  of  it.    If  the  framer  has 
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miscarried  with  regard  to  the  legality  of  the  subsequent  conditioDS, 
he  has  miscarried  in  very  great  company,  and  he  would  have  no 
reason,  if  he  were  living,  to  be  ashamed  of  any  failure.  He  certainly 
has  miscarried  along  with  the  very  highest  authorities,  to  whom  the 
greatest  deference  must  be  paid.  Bat  there  is  no  colour  belonging 
to  the  trust  of  an  executory  trust,  properly  so  called — ^all  trusts  are 
in  a  sense  executory,  because  a  trust  cannot  be  executed  except  by 
conveyance,  and,  therefore,  there  is  something  always  to  be  done. 
But  that  is  not  the  sense  which  a  court  of  equity  puts  upon  the  term 
"  executory  trust."  A  court  of  equity  considers  an  executory  truat 
as  distinguished  from  a  trust  executing  itself,  and  distinguishes  the 
two  in  this  manner  :  Has  the  testator  been  what  is  called,  and  very 
properly  called,  his  own  conveyancer  ?  Has  he  left  it  to  the  Court 
to  make  out  from  general  expressions  what  his  intention  is,  or  has 
he  so  defined  that  intention  that  you  have  nothing  to  do  but  to 
take  the  limitations  he  has  given  to  you,  and  to  convert  them  into 
legal  estates  ?  I  defy  any  real-property  lawyer  to  go  through  this 
will  and  draw  a  settlement,  according  to  the  intention  of  the 
testator,  and  yet  alter  a  single  word  of  the  limitations  for  any 
^purpose  whatever.  They  are  right  from  beginning  to  end.  I 
do  not  speak  now  of  the  legality  of  the  particular  proviso,  but 
I  am  speaking  of  the  framing  of  the  instrument,  and  I  say  that 
no  lawyer,  sitting  down  to  frame  that  instrument,  could  do  it  more 
legally  or  more  effectually  than  the  framer  of  this  will  has  done« 
I  trace  the  hand  of  a  master  in  every  part  of  it.  There  are  provisions 
with  regard  to  vesting  the  heir-looms ;  there  are  provisions  with 
regard  to  the  vesting  of  chattels ;  there  is  a  provision  respecting 
his  brother's  debts,  not  giving  his  creditors  a  right  over  the  fund. 
In  short,  in  every  page,  and  every  part  of  this  will,  I  see  that 
the  framer  knew  perfectly  well  what  he  was  about.  Now,  if  he  did 
not  know  what  he  was  doing,  what  has  he  done  ?  He  has  intro- 
duced one  of  the  most  perfect  series  of  limitations  that  the  law 
enabled  him  to  introduce.  He  has  given  to  the  testator's  heirs 
of  his  body  this  estate  in  the  first  instance.  His  brother  was 
resident  abroad,  and  there  are  most  elaborate  provisions  in  respect 
of  that  residence.  He  gives  him  a  certain  interest,  and  provides 
for  his  heirs  male — but  how  does  he  provide  for  them  ?  In  the 
same  way  in  which  he  provides  for  the  heirs  male  of  other  parties. 
He  then  makes  a  provision  for  Lady  Long,  who  was  afterwards 
Lady  Farnborough ;  and  I  beg  your  Lordships'  particular  attention 
to  these  provisions.    The  learned  Judges  have  begun  the  will  a  little 
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later,  but  I  bold  tbe  earlier  limitations  to  be  of  very  great  importance, 
as  showing  what  is  the  true  construction  of  this  will.  By  his  will 
he  gives  an  estate,  after  his  wife's,  in  remainder  to  Lady  Long  for 
ninety-nine  years;  then  to  trustees  in  the  usual  way,  in  trust  to  pre- 
serve contingent  remainders ;  and  then  to  her  heirs  male.  Now  there 
is  a  proviso  afterwards  inserted,  that  in  case  she  has  not  issue  male 
living  at  the  time  when  the  estate  comes  into  her  possession,  then 
the  limitation  to  her  shall  cease  and  be  void,  and  the  estate  shall  go 
as  if  she  died  ^without  issue.  At  your  Lordships*  Bar  it  was 
argued  as  if  there  was  some  difference  of  expression  in  that  proviso 
as  compared  with  the  other  provisoes ;  but  that  is  not  so.  There 
may  be  sometimes  *'  determine  "  in  one  proviso,  sometimes  ''  cease 
and  be  void  "  in  another — equivalent  words,  but  the  expression  is 
always  the  same,  either  "  determine  and  be  void  "  or  ''  cease  and 
be  void  ; "  there  is  no  variance  in  the  force  and  meaning  of  the 
expressions.  Now,  my  Lords,  just  as  we  are  passing,  to  try  the 
point  upon  which  I  am  about  to  enter,  namely,  what  is  the  true 
construction  of  those  limitations,  and  what  contingencies  you  are  to 
introduce,  take  that  particular  case.  The  words  are,  '*  To  Lady 
Long  for  ninety-nine  years  and  her  heirs  male.''  I  may  as  well 
try  the  case  upon  the  limitations  to  her  as  upon  those  to  Lord 
Alford.  A  limitation,  as  we  all  know,  to  heirs  male,  is  in  its  nature 
and  from  necessity  a  contingent  limitation,  because  it  only  refers 
to  the  person  who  shall  be  the  heir  male  of  the  devisee  at  the  death 
of  that  devisee;  but  then  it  has  this  singular  operation  as  a  limitation, 
that  although  it  cannot  in  the  first  instance  operate  to  the  first  and 
other  sons,  and  to  them  in  tail  male,  but  that  the  first  person,  the 
person  who  is  heir  male  at  the  death  of  the  devisee,  takes  it  as  a 
purchaser  ;  yet  when  he  does  take  as  purchaser,  it  has  then  all 
the  qualities  of  a  regular  limitation,  and  the  estate  goes  from 
one  to  another,  in  precisely  the  same  way  as  it  would  have  done 
if  there  had  been  a  regular  line  of  limitation.  And,  my  Lords, 
the  framer  of  this  will  was  perfectly  aware  of  that,  for  in 
the  subsequent  clauses,  with  regard  to  heir-looms,  he  speaks 
of  the  first  and  other  sons  taking.  Let  us  try  how  we  are  to 
remodel  the  devise,  because  what  the  learned  Judges  propose  is 
this.  The  limitation  is  of  itself  contingent  without  introducing 
any  single  word  of  contingency,  and  they  propose  in  the  other 
•limitations,  upon  which  the  question  properly  arises,  to  introduce 
from  the  will  new  contingencies.  They  look  to  the  subsequent  pro- 
visoes, and  they  take  from  those  provisoes  a  particular  contingency, 
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and  they  add  that  contingency  to  the  contingency  which  is  neces- 
sarily created  and  embodied  in  the  very  limitation  itself.  I  do 
not  know  whether  I  quite  make  myself  understood  by  your  Lord- 
ships, but  take  this  for  example :  the  limitation  to  Lady  Long*s 
heirs  male  is  in  itself  contingent,  because  it  really  is,  in  point  of 
law,  to  the  person  who  shall  at  her  death  answer  the  character  of 
heir  male  of  her  body.  If  the  learned  Judges  were  to  do  with  that 
limitation  what  they  propose  to  do  with  the  subsequent  one — ^finding 
that  in  case  Lady  Long,  when  she  comes  into  possession  of  her 
estate,  being  in  remainder,  has  not  issue  male  then  living,  the  whole 
is  to  be  defeated,  they  would  introduce  another  contingency,  and 
they  would  say,  if  Lady  Long  has  issue  living  at  the  time  that  her 
estate  comes  into  possession,  and  also  at  her  death.  And  why 
would  they  introduce  that  ?  Because  they  say,  that  the  contingent 
limitation  or  use  of  the  estate  to  her  issue  was  a  thing  that  had  not 
arisen,  and  therefore,  could  not  be  defeat-ed  ;  and  although  the  con- 
ditional proviso  is  that  it  shall  cease  and  be  void,  and  the  estate  go 
over,  they  say  that  it  is  not  possible  to  give  that  effect  to  it — they 
are  words  and  only  words — because  the  estate  to  heirs  male  never 
having  arisen,  it  cannot  be  defeated ;  but  the  will  made  it  a  pre- 
cedent condition  that  she  should  have  issue  male  living  at  the  time 
she  came  into  possession.  Now  your  Lordships  will  be  aware  that 
in  the  way  in  which  the  learned  Judges  look  at  this  point,  with  the 
opinions  which  they  have  expressed  upon  the  second  point,  it  is  to 
them  wholly  immatierial  whether  this  is  a  condition  precedent, — as 
it  is  called,  and  which  I  will  call  it  also,  simply  for  the  sake  of 
following  the  argument,  and  not  *because  it  is  correct, — or  a  con- 
dition subsequent.  What  can  it  signify  whether  you  introduce  the 
contingency  before  the  limitation,  which  shall  prevent  the  limitation 
taking  place,  or  you  let  it  take  effect  mod^)  et  forma  in  which  it  is 
given,  with  a  positive,  clear,  and  distinct  declaration,  that  upon  a 
given  event  it  shall  cease  ?  Suppose  it  to  vest,  where  is  the  magic, 
where  is  the  harm  of  its  vesting  ?  Suppose  it  to  vest  in  the  person 
who  is  heir  male,  let  it  vest,  in  the  person  who  is  so  for  the  time, 
and  it  is  then  devested.  It  is  but  a  momentary  operation.  My 
Lords,  the  law  is  so  benignant  in  this  country  that  the  law  some- 
times contradicts  itself  in  order  to  preserve  estates.  The  very 
doctrine  (and  I  beg  your  Lordships'  attention  to  this)  of  conditions 
subsequent  was  introduced  in  favour  of  men's  dispositions,  and  to 
save  estates  which  might  be  prevented  from  arising  by  illegal  con- 
ditions from  the  destruction  which  awaited  them  if  the  conditions 


▼OL.  xciv.J       1853.     H.  L.     4  H.  L.  C.  214—215. 


87 


were  held  to  be  precedent.  Therefore,  in  that  view,  it  is  of  the 
greatest  importance  to  distinguish  the  real  nature  of  that  with 
which  we  are  dealing.  I  take  Lady  Long's  case,  because  it  is  so 
very  simple,  and  because  the  estate  was  to  cease  upon  an  event 
which  might  happen  in  her  own  lifetime,  viz.,  that  she  might  not 
have  issue  living  at  the  time  the  estate  came  into  possession ;  and 
if  you  look  at  the  words  of  the  proviso,  you  will  see  that  they  are 
clear, — by  this  the  limitation  is  a  contingent  limitation.  And  if 
you  give  e£fect  to  the  will  therefore  in  that  respect,  you  must  give 
effect  to  it  as  a  contingent  limitation  to  arise  at  the  time  of  her 
death.  Then  there  is  a  proviso  which  defeats  it :  now  that  proviso 
is  strictly  proper  in  all  respects,  it  is  a  shifting  or  secondary  use, 
because  it  defeats  the  previous  Umitation,  and  introduces  a  new 
estate  in  lieu  of  it.  Therefore  it  is,  what,  upon  the  face  of  the 
proviso,  it  purports  to  be — it  is  strictly  a  secondary  or  shifting  use. 
Why  *should  you  not  give  effect  to  it  according  to  the  words  ?  You 
are  in  this  dilemma,  which,  as  I  think,  my  Lords,  the  learned 
Judges  have  in  no  respect  relieved  us  from,  that  in  this  very  simple 
proviso  to  which  I  have  referred  in  Lady  Long's  case,  you  would 
have  to  give  to  these  words  a  double  meaning,  that  is  to  say,  that, 
as  regards  Lady  Long's  own  interest,  it  was  a  condition  subsequent, 
as  it  is  termed,  and  in  regard  to  the  issue,  a  condition  precedent. 
Whereas,  if  you  let  this  will  operate  as  the  framer  intended  it  to 
operate,  so  as  to  let  the  limitations,  if  they  can,  take  place  according 
to  the  manner  in  which  they  are  given,  and  then  let  the  other  pro- 
visoes operate  in  the  way  in  which  they  by  law  can  operate,  and  in 
the  manner  in  which  the  framer  of  the  will  meant  they  should 
operate,  and  as  I  am  bound  to  suppose  the  testator  himself  meant 
they  should  operate)  they  will  be  defeated  if  the  events  arise,  and  if 
the  events  do  not  arise,  they  will  not  be  defeated.  In  this  case, 
there  is  this  most  important  consideration:  if  you  will  let  the 
limitations  take  effect  in  their  course  and  according  to  their  order, 
in  the  way  in  which  they  are  pointed  out  in  this  will,  there  are 
events,  and  very  probable  events,  in  which  every  one  of  those  uses 
will  take  effect  exactly  as  they  are  given,  and  not  one  of  them  will 
by  any  subsequent  event  be  defeated.  Are  you  to  introduce  con- 
tingencies in  order  to  defeat  those  estates?  I  think,  with  the 
greatest  submission,  that  the  learned  Judges  have  not  met  the 
difficulty ;  at  least,  the  learned  Judges  have  not  at  all  relieved  my 
mind  from  the  difficulty  when  they  introduce  a  particular  con- 
tingency.    Let  us  see,  for  example,  when  we  are  trying  that,  what 
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the  provisions  are,  and  then  see  whether  the  learned  Judges  have 
or  have  not  solved  the  diflSculty  which  they  have  themselves  created. 
After  this  proviso,  as  regards  Lady  Long's  estate,  you  come  to  the 
provisoes  as  to  the  dignities.    The  first  provides  for  the  *two  events, 
and  it  has  been  treated  as  two  provisoes ;  it  is  only  one  proviso, 
and  the  latter  part  of  that  proviso  overrides  the  whole  of  it, — ^if 
Lord  Alford  does  not,  in  his  lifetime  or  within  a  certain  time,  obtain 
the  dignity  to  himself  and  his  heirs  male,  or  if  the  title  of  Lord 
Brownlow  descends  to  him  in  his  lifetime,  and  he  does  not,  within 
five  years,  obtain  a  proper  grant  of  the  dignity,  then  and  in  either 
of    those  cases,   &c., — that  is  the  proviso ;  the  latter  part  of  it 
governs  both  the  preceding  provisions,  and  hence  it  is  only  one 
proviso, — ^the  estate  to  him,  and  to  his  heirs  male,  and  to  trustees, 
and  so  on,  shall  cease  and  determine,  and  the  estate  shall  go  over 
as  if  Lord  Alford  had  died  without  issue.    Now  just  consider  that 
for  a  moment,  while  I  pass  on.    Then  the  same  provision  is  intro- 
duced   as  regards  his   next  brother,   Charles  Henry  Oust,   now 
Egerton,  and  with  this  additional  proviso,  that  if  Lord  Alford  shall 
have  obtained  a  remainder,  which  would  extend  to  Charles  Henry 
Gust,  then  that  would  introduce  an  additional  case ;  but  supposing 
he  did  not,  then,  and  in  either  of  these  three  cases,  the  estates,  in 
like   manner,  are  to  go  over.     That  is  directed  in  the  clearest 
possible  manner.     Then  come  what  have  been  properly  called  the 
equivalent  clauses ;  and  I  will  show  your  Lordships  presently  the 
operation  of  those  clauses,  that  if  the  brother  of  the  testator  obtains 
a  grant  of  the  dignity,  which  should  extend  to  Lord  Alford,  for 
example,   then  the  gift  to  the  latter  shall  operate;  or,  if  Lord 
Brownlow  himself,  after  the  death  of  the  testator's  brother,  obtains 
the  dignity,  that  then  the  devise  to  Lord  Alford  shall  operate.     We 
shall    see   presently  how  that  will  bear.     Then  come  two  extra- 
ordinary   clauses,— one,  that  if   Lord   Brownlow  obtains  a   title 
which  descends  and  which  would  interfere  with  the  dukedom  or 
marquisate,  the  limitations  are  to  be  void  ;  secondly,  if  Lord  Alford 
acquires  by  himself  or  otherwise  any  title  (other  than  the  dukedom) 
*the  precedency  of  which  shall  be  greater  than  the  Marquisate  of 
Bridgewater  would  be,  that  then  the  estate  shall  be  void.    These 
are  two  actually  distinct  clauses,  repealing  clauses  ;  I  will  not  stop 
now  to  inquire  whether  they  are  legal  or  not,  but  observe  what  the 
learned  Judges  have  done:  they  have  taken,  out  of  this  series 
of    complicated   provisions,   a  particular   case,  namely,    that    of 
Lord    Alford  dying   without  acquiring   the  title,   and   then  they 
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(Lord  Ltndhurst  :  That  is  only  half  the  devise.) 

That  is  only  half  the  devise,  as  my  noble  and  learned  friend 

observes,  but  I  will  show  your  Lordships  what  besides.     They 

take  that  particular  case  out,  and  introduce  it  without  warrant 

of  law,  in  my  opinion,  speaking  with  great  deference  to  them,  but 

certainly  against  the  intention  of  the  testator,  and  contrary  to  the 

frame  of  this  will,  they  take  a  particular  contingency  out  and  read 

it  thus, — that  if  Lord  Alford  should  obtain  the  title  of  Duke  or 

Marquis  of  Bridgewater  in  his  lifetime,  then  to  his  heirs  male  at 

his  death.    My  Lords,  I  pressed  it  upon  the  learned  counsel  at 

the  Bar,  that  in  order  to  sustain  that  view  of  the  case  they  must 

be  prepared  to  show  how  every  part  of  these  various  provisoes  can 

be  introduced  by  way  of  contingent  event,  or  precedent  condition, 

if  you  like  to  call  it  so,  by  a  contingency  which,  unless  it  happens, 

shall  prevent  the  use  from  arising.    But  to  take  out  that  particular 

case,  because  the  event  has  happened,  is  against  every  construction 

of  law  which  ought  to  bind  a  Court  of  justice.    You  are  not  to  look 

at  the  case,  as  it  stands,  at  the  moment  when  you  are  deciding  it, 

and  pick  out  that  particular  case,  and  say,  because  this  event  has 

happened,  such  a  construction  is  to  be  put  upon  it.     The  true 

*mode  of  construing  men's  wills  is  this, — take  the  whole  instru-       [  *218  ] 

ment  and  ask  what  were  the  probable  cases  which  might  arise 

at  the  time  that  will  was  made ;  what  were  the  probable  events 

which  were  contemplated  by  the  testator  and  provided  for.    If 

we  are  to  do  what  the  learned   Judges    suggest,  no  man  can 

introduce  contingent  limitations  with  executory  limitations  over 

that  will  satisfy  your  Lordships ;  for  every  event  must  be  provided 

for  by  a  string  of  contingencies  and  qualifications.     There  is  no 

reason  why  you  are  to  introduce  one  contingency — we  are  now 

speaking  of  a  contingent  limitation — and  leave  out  all  the  rest. 

Here  the  first  contingency  is,  if  Lord  Alford  shall  not  acquire  the 

title,  which  provision  does  not  disturb  his  life  interest;  but  the 

next  contingency  is,  **  if  he  shall  for  five  years  be  Earl  of  Brownlow 

without  acquiring  the  other  title: "  that  goes  to  qualify  and  defeat 

his  own  interest.    Then  we  come  to  the  other  cases,  still  keeping 

to  Lord  Alford ;    if  Lord  Brownlow  acquired  the  title,  that  is  a 
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ratification  of  the  devise,  and  that  is  a  qualification.  Tiierefore, 
suppose  Lord  Alford,  for  example,  not  to  have  acquired  the  dignity, 
we  know  that  still  his  issue  male  might  take  under  the  will.  But 
the  other  conditions  must  yet  be  allowed  to  operate.  Why  not  take 
them,  therefore,  in  their  regular  course  and  order  ?  Supposing  the 
brother  himself  to  have  acquired  the  title,  there,  again,  is  a 
ratification  of  the  devise,  and  the  limitation  will  take  place.  But 
the  contingency  proposed  to  be  introduced  by  the  learned  Judges, 
in  order  to  efifectuate  the  intention  of  the  testator,  according  to 
that  view  of  the  subject,  would  require  to  be  qualified,  moulded, 
and  explained  in  a  way  that  no  man  ever  did  intend  when  he 
created  such  a  contingency.  What  would  be  the  consequence? 
Why,  that  the  framer  of  this  will,  who  was  master  of  his  business, 
and  drew  the  will  in  a  perfectly  legal  manner,  so  as  to  meet  that, 
and,  I  will  venture  to  *say,  every  other  contingency,  in  exactly  the 
manner  in  which  every  one,  who  is  really  worthy  of  the  name  of  a 
conveyancer  (a  name  for  which,  I  can  assure  your  Lordships,  I 
have  very  great  respect),  would  have  drawn  that  will,  must  be 
treated  as  having  overlooked  a  most  material  set  of  circumstances. 

My  Lords,  I  have  read  over  and  over  again  every  syllable  of 
this  will.  I  have  bestowed  upon  it  the  greatest  attention  in  my 
power,  and  have  felt  exceedingly  anxious  about  the  determination 
of  it,  differing  as  I  do  from  my  noble  and  learned  friend  on  the 
woolsack.  I  do  so  with  great  reluctance,  when  I  consider  that 
his  opinion  is  supported  by  so  great  a  majority  of  the  learned 
Judges;  and  it  really  does  require  a  very  strong  conviction  to 
enable  me  to  recommend  your  Lordships  not  to  follow  the  opinions 
of  those  learned  Judges.  There  is  not  a  single  proviso  throughout 
this  will  that  is  not  consistent  with  itself,  and  with  every  other 
part  of  the  will ;  and  if  you  attempt  to  dislocate  it,  and  to  convert 
provisoes  for  cesser  into  contingencies,  you  produce  all  the  mischief 
which  I  have  pointed  out,  and  do  that  which  must  lead  to  inextricable 
confusion.  You  may,  no  doubt,  pick  out  a  particular  case  which 
has  happened,  and  say  that  that  is  a  contingency,  but  you  are  not 
warranted  in  doing  so  in  point  of  law.  If  you  turn  the  provisoes 
into  contingencies — in  effect,  conditions  precedent, — it  would  be  diffi- 
cult to  manage  the  gift  over  **  and  in  default  of  issue  male  of  Lord 
Alford.*'  It  has  not  escaped  observation  that  in  every  instance  the 
testator  has  directed  the  estates  or  uses  to  cease  in  the  given  events. 

My  Lords,  in  this  case  there  seems    to  have  been  a    little 
misunderstanding.     One  learned  Judge  refers   to   Carwardine    v. 
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Carwardine  (1)  as  an  authority  for  importing  words  into  a  con- 
dition. Your  Lordships  will  find  that  *fully  explained  in  a  book, 
which  has  been  already  referred  to, — the  last  edition  of  Gilbert 
on  Uses  (2),  and  you  will  see  that  that  case  does  not  bear  at  all 
upon  the  present.  ''A  settlement  was  made  to  the  use  of  the 
settler  for  life — remainder  to  his  intended  wife  for  life,  except  in 
such  cases  as  should  be  thereinafter  excepted  for  her  jointure." 
In  a  subsequent  part  of  that  settlement  there  was  a  proviso  that 
if  the  settler  had  issue,  that  issue  should  have  half  the  estate 
during  the  life  of  the  wife  ;  and  what  the  Lord  Ebeper  did  in  that 
case  was  this, — he  introduced  that  proviso  properly,  where  the 
exception  was,  to  her  for  her  lifetime,  ''  except  in  such  cases  as 
should  be  hereinafter  excepted*."  He  said,  "Very  well,  I  must 
look  to  see  what  is  excepted ; "  and  he  took  the  exception  that 
created  a  conditional  limitation.  She  had  the  whole  of  the  estate, 
if  there  was  no  issue  living,  and  if  there  was  issue,  then  the  issue 
took  one  half,  and  she  took  the  other  half.  That  was  all  that  was 
done  in  that  case.  My  Lords,  one  of  the  learned  Barons  (Mr. 
Baron  Aldbrson)  seems  to  have  imagined  that  this  was  a  case 
turning  upon  the  difference  between  a  contingent  remainder  and 
an  executory  devise,  for  I  see  that  that  leiirned  Judge  states,  ''  As 
it  is  a  rule  of  construction  to  give  words,  if  they  will  bear  it,  the 
effect  of  creating  a  contingent  remainder  rather  than  an  executory 
devise,  when  there  is,  as  here,  an  estate  to  support  it ;  this  is  the 
construction  which,  treating  these  as  limitations  at  common  law 
contained  in  a  will,  I  should  give  to  them."  I  think  there  is  some 
misapprehension  about  that.  This  case  involves  no  consideration 
of  that  rule.  The  very  limitation  itself  is  a  contingent  remainder. 
We  are  all  aware  that  it  is  a  contingent  remainder,  and  not  an 
executory  devise.  A  gift  is  not  more  or  less  contingent— a  con- 
tingency is  a  contingency.  The  event  upon  which  the  *contingency 
depends  may  be  more  or  less  probable,  but  you  do  not  make  the 
contingency  more  or  less  contingent.  It  is  contingent,  and  that  is 
the  definition  of  it.  But  the  event  may  be  much  more  probable 
in  one  case  than  in  another — Is  it  contingent  ?  It  is  in  point  of 
law.  This,  therefore,  is  a  contingent  remainder,  and  the  only 
question  is,  whether  it  is  to  be  defeated  by  subsequent  events,  by  a 
proviso  which  would  operate  to  create  a  shifting  or  secondary  use. 
The  learned  Judge  would  extend  the  rule  which  applies  primarily 
to  the  creation  of  either  a  contingent  remainder  or  an  executory 

(1)  1  Eden,  27;  Butl.  Fearne,  388.  (2)  3rd  ed,  by  Sugden,  173,  n. 
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devise,  to  a  shifting  or  secondary  use,  to  which  clearly  it  is  not 
applicable.  My  Lords,  one  thing  I  think  is  quite  clear, — my  noble 
and  learned  friend  who  spoke  last,  stated  that  in  which  I  quite 
agree, — that  a  condition  precedent  or  a  condition  subsequent  can 
never  be  fairly  varied  or  be  rendered  more  or  less  operative,  because 
a  limitation  is  contingent.  It  matters  not  whether  the  limitation 
is  vested,  or  whether  it  is  contingent,  for  the  question  of  condition 
precedent  or  condition  subsequent  depends  upon  intention ;  whether 
the  one  or  the  other,  whether  it  be  a  contingent  limitation  or  whether 
it  be  vested,  is  wholly  indifferent  to  the  operation  of  the  rule. 

My  Lords,  the  great  question  upon  this  will,  will  be  what  I  have 
before  stated.    If  you  leave  these  limitations  to  operate  precisely  as 
they  are  given,  and  to  be  defeatei  precisely  as  the  testator  has 
provided  for  their  being  defeated,  every  intention  which  the  testator 
ever  had  will  be  carried  into  effect,  according  to  the  rules  of  law, 
without  altering  a  single  word  in  the  will.    You  will  give  to  the 
language  its  natural  import,  and,  moreover,  you  will  give  to  the 
language  its  scientific  and  legal  import;   and  it  would  be  doing 
violence  to  the  words  to  construe  them  in  any  other  way.    I  have 
already,  I  think,  mentioned  to  your  Lordships  that  it  must  be 
wholly  indifferent  as  to  the  intention  of  the  ^testator,  assuming 
him,  as  we  must,  to  have  considered  all  the  provisions  as  legal, 
whether  you  prevent  the  use  from  arising,  or  whether  you  will 
allow  it  to  vest  for  a  moment,  and  then  lo  be  devested.     But  I  will 
call  your  Lordships'  attention  to  the  care  with  which  the  law  pro- 
vides for  the  vesting  of  estates  to  save  them  from  being  destroyed. 
There  is  a  remarkable  instance  in  the  old  books,  the  case  of  Plunket 
V.  Homes  Q),    There  the  devise  was  to  the  testator's  heir-at-law  for 
life,    with    remainder   over    in   contingency,   and   the  fee-simple 
descended  to  the  heir-at-law,  who  was  then  the  tenant  for   life. 
Now,  your  Lordships  are  aware  that  the  union  of  a  fee-simple  in 
reversion,  with  a  life  estate,  would  exclude  and  destroy  the  contin- 
gent remainder.     What  did  the  Court  do  when  that  case  arose?     It 
decided  that,  as  the  descent  was  immediate  to  the  heir,  there  should 
not  be  that  coalition  in  law  between  the  reversion  and  the  life- estate 
which  would  exclude  the  contingent  remainders,  although  it  was 
admitted  to  be  then  the  law,  as  it  still  is,  that  if  the  descent  of  that 
reversion  had  not  been  immediate,  but  it  had  descended  to  a  third 
party,  and  from  him  to  the  tenant  for  life,  the  heirat-law,  the 
contingent  remainders  would  have  been  excluded.     That,  therefore, 
U)  1  Siderf.  47  ;  and  see  Siigd.  Gilb.  on  Uses,  303,  and  303,  u,  2. 
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is  an  instance  in  which  the  law  actually  intrenches  upon  its  own 
settled  rule,  in  order  to  save  estates  from  being  destroyed. 

I  have  reserved,  as  regards  this  question,  the  authorities  by  which 
I  wish  to  show  your  Lordships  that,  as  I  apprehend,  the  opinion 
delivered  by  the  majority  of  the  learned  Judges  ought  not  to  be  the 
rule  of  your  decision ;  and  the  cases  to  which  I  am  about  shortly  to 
call  your  Lordships'  attention,  you  will  find  to  be  cases  which,  if 
the  rule  now  proposed  by  the  learned  Judges  had  been  adopted, 
must  have  been  decided  directly  in  an  opposite  *way ;  and  yet  there 
are  no  cases  better  established  in  law  than  those  to  which  I  refer. 
I  will  first  mention  a  case  in  which  the  question  was,  whether  a 
proviso  should  operate,  by  way  of  condition,  to  defeat  a  legal  estate, 
or  whether  it  should  operate  so  as  to  form  a  part  of  the  limitation 
itself,  and  so  save  the  estate.  It  is  the  case  of  Page  v.  Hay  ward  (i) : 
"  Nicholas  Searle,  by  his  will,  devised  to  his  niece  Mary  Bryant  and 
the  heirs  male  of  her  body,  upon  condition  and  provided  that  she 
intermarry  with  and  have  issue  male  by  one  surnamed  Searle  ;  and 
in  default  of  both  conditions  he  devised  to  Elizabeth  Bryant  (in  the 
same  manner) ;  and  in  default  thereof,  he  devised  to  George  Searle 
for  sixty  years,  if  he  so  long  live,  remainder  to  the  heirs  male  of  the 
body  of  the  said  George  and  their  issue  male  for  ever."  One  of  the 
nieces  married  a  person  who  was  not  a  Searle,  and  the  question  was, 
what  was  the  effect  of  those  limitations  ?  '*  And  by  Holt,  Chief 
Justice,  and  the  whole  Court  it  was  adjudged,  first,  that  the  estate 
devised  to  Mary  was  a  good  estate  tail,  and  so  was  the  estate  to 
Elizabeth,  but  it  is  a  special  entail ;  it  is  an  estate  to  her  and  the 
heirs  male  of  her  body  begotten  by  a  Searle,  which  is  a  middle 
entail,  not  the  highest  nor  the  least ;  for  it  might  have  been  to  her 
and  the  heirs  of  her  body  begotten  by  J.  Searle,  which  had  been 
more  particular ;  yet  this  is  a  good  estate  tail  within  the  Statute 
de  Donis,  for  it  is  within  the  reason  of  the  statute.  Secondly,  the 
words  '  upon  condition,'  &c.,  though  they  are  express  words  of 
condition,  shall  be  taken  to  be  a  limitation  ;  so  it  is  held  in  other 
cases.  And  Holt,  Chief  Justice,  said,  he  saw  no  reason  why  they 
might  not  be  so  construed  in  a  deed,  though  the  law  had  not  been 
carried  so  far  ;  and  so  the  sense  is,  if  she  has  no  issue  by  a  Searle, 
upon  her  death  the  estate  ^shall  remain  over."  In  that  case,  there- 
fore, the  condition  was  so  moulded  as  to  form  part  of  the  limitation, 
and  so  to  save  the  estates  which  had  been  intended  to  be  created  by 
the  testator ;  whereas,  according  to  the  opinions  which  have  been 

(1)  2  Salk.  570. 
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now  given,  I  should  understand  that  it  would  be  read  fits  an  express 
condition,  which  would  defeat  the  estate  instead  of  allowing  it  to  go 
as  a  description  of  part  of  the  limitation  of  the  estate,  so  as  to  sav^e, 
as  far  as  it  might  be,  the  devises  in  the  will. 

My  Lords,  there  is  a  great  number  of  cases  which  have  been 
decided,  where,  although  actual  words  of  contingency  are  used,  and 
limitations  are  introduced  by  actual  words  of  contingency,  yet,  from 
the  limitations  over,  you  can  come  to  the  conclusion  that  the 
testator  intended  that  the  devisee  before  the  contingency  had  arisen 
should  take  a  vested  estate.  Those  cases,  therefore,  go  infinitely 
beyond  that  now  before  your  Lordships,  because  you  are  here  asked, 
on  account  of  a  proviso  providing  for  a  subsequent  event,  to  select 
a  contingency,  and  to  insert  it  where  you  do  not  find  it.  But  the 
cases  to  which  I  am  now  about  to  call  your  attention  are  cases  in 
which  there  was  such  a  contingency  expressed  in  the  clearest  words, 
and  yet  entirely  upon  the  ground  of  the  intention,  that  contingency 
was  not,  as  here,  interpolated  and  inserted  without  warrant,  but  was 
struck  out  of  the  will,  and  was  not  considered  as  a  condition 
precedent,  but  as  a  part  of  the  gift  over. 

My  Lords,  the  first  case  is  the  well-known  case  of  Bromfield  v. 
Crowder(\).  There  the  testator  devised  to  A.  for  life,  and  after 
death  to  B.  for  life,  and  at  the  decease  of  the  two,  he  gave  all  his 
real  estate  to  C,  if  he  should  live  to  attain  twenty-one,  but  in  case 
he  should  die  before  attaining  twenty-one,  then  he  gave  it  over. 
The  ^CouRT  held  that  that  last  taker  took  the  estate  at  once  from  the 
death  of  the  testator ;  though  he  was  under  twenty -one  he  took  a 
vested  estate  at  once,  and  the  gift  over  was  only  to  take  effect  in 
case  he  died  under  twenty-one.  The  learned  Chibp  Justice  in 
stating  the  opinion  of  the  Court,  says  (2) :  "There  is  nothing  in  the 
will  to  prove  that  the  testator  meant  the  plaintiff  not  to  take  a  vested 
estate  unless  he  survived  twenty-one ;  indeed,  the  true  sense  of  the 
thing  is,  that  the  devisor  meant  him  to  take  it  as  an  immediate 
devise  in  himself,  but  that  it  was  to  go  over  in  the  event  of  his 
dying  under  twenty-one.  It  must  be  admitted  that,  according  to 
repeated  decisions,  no  precise  words  are  necessary  to  constitute  a 
condition  precedent  in  wills ;  they  must  be  construed  according  to 
the  intention  of  the  parties ;  and  it  would  be  absurd,  considering 
the  various  circumstances  under  which  wills  are  made,  to  require 
particular  terms  to  express  particular  meanings.    The  apparent 


313) 
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intention,  as  collected  from  the  whole  will,  must  always  control 
particular  expressions ;  now  the  fairest  construction  that  can  be  put 
upon  this  will,  independent  of  authority,  is,  that  the  plaintiff  took 
an  immediate  vested  estate  on  the  death  of  the  preceding  devisees, 
with  a  condition  subsequent."  My  Lords,  that  case  came  to  this 
House,  and  the  judgment  was  affirmed  (i);  so  that  there  the  very 
contingency  was  struck  out  of  the  will,  and  a  vested  estate  taken 
directly  contrary  to  the  very  words  of  the  will  itself. 

That  was  followed  by  a  case  which  was  very  much  doubted  at  the 
time, — the  case  of  Doe  v.  Moore  (2).  The  only  difference  between 
those  cases  is  this,  that  the  case  to  which  I  have  already  drawn 
your  Lordships*  attention  *was  the  case  of  a  gift  in  remainder,  that 
to  which  I  am  now  referring  was  a  devise  at  once  to  "J.  M.  when 
he  attains  the  age  of  twenty-one,  but  in  case  he  dies  before  twenty- 
one,'*  then  over;  and  it  was  held  that  there  was  no  distinction  in 
law  between  the  two  cases,  and  that,  therefore,  the  devisee  took, 
although  he  had  not  attained  twenty-one.  The  words  of 
contingency  are  again  struck  out,  in  order  to  effectuate  the  intention 
of  the  testator,  and  that  is  directly,  as  it  appears  to  me,  opposed  to 
the  opinions  of  the  majority  of  the  learned  Judges  in  this  case. 

My  Lords,  that  case  being  deemed  not  quite  satisfactory,  the  point 
was  brought  before  this  House  in  the  case  of  Phipps  v.  Ackers  (8). 
There  the  case  which  was  stated  to  the  learned  Judges  was  this : 
"  The  testator  being  seised  in  fee  of  estates  situated  in  the  parish  of 
Wheelock,  devised  those  estates  in  this  manner:  he  gave  those 
estates  to  George  Holland  Ackers  when  and  so  soon  as  he  should 
attain  the  age  of  twenty-one  years,  but  in  case  he  should  die  under 
the  age  of  twenty-one  years  without  leaving  issue,  in  that  case  the 
estates  should  form  part  of  the  residuary  estate  of  the  testator, 
which  he  gave  over  to  another  person ;  and  the  question  put  to  the 
Judges  was  this,  what  estate  George  Holland  took  in  the  Wheelock 
estates  ;" — and  their  opinion  was,  that  he  took  a  vested  estate.  My 
noble  and  learned  friend  who  spoke  second  doubted  whether  Doe  v. 
Moore  had  been  properly  decided,  yet  he  did  not  oppose  the  decision 
of  this  House,  and  that  decision  was  in  favour  of  the  judgment  of 
the  CouBT  below,  and  really  sets  this  point  at  rest. 

There  was  another  case  to  which  I  shall  now  direct  your 
Lordships'  attention, — the  case  of  Aislabie  v.  Rice  (4).    There  was  a 

(1)  SoBtatedbyLordELLSNBOROUOH  (3)  67  E.  R  27  (9  CI.  ft  Fin.  583). 
in  judgment  in  Doe  d.  Hunt  y.  Moort,  See  also  39  £.  B.  94  (3  CI.  &  Fin.  66d). 
13  R  R  332  (14  East,  604).  (4)  18  R  R  230  (3  Madd.  256). 

(2)  13  R  R  329  (14  East,  601). 
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EoBBTOK  devise  in  that  case  to  the  wife,  and  her  assigns  *for  life,  in  case  she 
Eabl  continued  single  and  unmarried,  and  after  her  decease,  to  such 
Bbownlow.  persQng  ^g  g^g  should  appoint,  by  deed  or  will;  and  for  want  of 
appointment,  over.  But  in  case  she  should  marry  in  the  lifetime 
of  other  persons,  with  their  consent,  then  she  was  to  enjoy  the 
estate  for  the  whole  of  her  life.  Your  Lordships  will  see,  therefore* 
that  the  limitation  was  to  her,  for  her  life,  if  she  should  so  long 
continue  single  and  unmarried,  but  with  a  subsequent  proviso,  that 
if  she  married  in  the  lifetime  of  the  persons  referred  to,  with  their 
consent,  she  should  have  the  estate  for  the  whole  of  her  life.  Those 
persons  died,  and  she  married  without  consent ;  and  the  question 
was,  what  was  the  nature  of  the  limitation  ?  It  was  sent  to  the 
Court  of  Common  Pleas  (I),  and  the  learned  Judges  of  that  Court 
returned  this  certificate:  "We  are  of  opinion  that  this  condition 
was  a  condition  subsequent,  and  that,  as  the  compliance  with  it  was, 
by  the  death  of  Alice  Hatton,  and  James  Tierney,  and  Thomas  Lilly, 
before  the  marriage  of  Hannah  Lilly,  become  impossible  by  the  act 
of  God,  her  estate  for  life  is  become  absolute,  and  that  she  may  now 
execute  the  power  of  appointment ; "  and  that  was  confirmed.  Now 
if  the  case  provided  for  had  been  allowed  to  operate  as  a  part  of  the 
limitation,  she  would,  of  course,  have  lost  the  estate ;  but  the  Court 
held  it  to  be  a  condition  subsequent,  and  that  the  condition  having 
become  impossible  by  the  act  of  God,  the  estate  was  not  destroyed 
or  affected,  but  remained:  and  your  Lordships  see,  therefore,  how 
anxious  the  Courts  have  been  to  prevent  estates  from  being  defeated 
by  such  conditions. 

There  is  one  other  case  to  which  I  will  call  your  Lordships' 
attention, — that  of  Gulliver  v.  Ashby  (2).  There,  the  estate  was 
devised  to  uses,  and  there  was  a  condition  by  way  of  proviso,  that 
[  «228  ]  the  party  should  take  the  name  and  *arms,  but  there  was  no  devise 
over.  There  was  a  prohibition  against  waste,  and  the  particular 
spot  so  protected  was  actually  devised  over.  There  was  a  little 
argument,  therefore,  upon  that  point,  but  the  question  was,  what 
was  the  nature  of  the  proviso  as  to  taking  the  name  and  arms  ? 
Lord  Mansfield  said,  "I  am  of  opinion  that  this  is  not  a  condition 
precedent,  and  it  cannot  be  complied  with;  *'  and  he  gives  the  reasons 
why  he  is  of  that  opinion.  It  was  argued  very  much  that  that 
portion  of  the  proviso  was  to  be  taken  in  and  form  part  of  the 
limitation,  just  as  the  learned  Judges  here  have  recommended  your 
Lordships  to  take  in  the  contingent  proviso  and  to  insert  it  before 
(1)  18  E.  R  230  (8  Taunt.  459).  (2)  4  Burr.  1929. 
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the  limitation.  Lord  Mansfield  was  clearly  of  opinion  that  that 
was  not  warranted  by  law;  and  he  makes  this  observation,  "as  to 
the  question  whether  the  condition  was  broken  or  not.  In  such  a 
case  (of  so  silly  a  condition  as  this  is)/'  showing  that  the  Courts  do 
not  look  with  very  great  favour  upon  such  conditions,  "  the  Court 
would  perhaps  incline  against  the  rigour  of  the  forfeiture,"  though  a 
forfeiture  had  been  incurred.  Mr.  Justice  Yates  says,  "This  is 
certainly  not  a  condition  precedent.  The  question  is,  *  whether  it  be 
a  conditional  limitation.'  I  am  clearly  of  opinion  it  is  not.  Doubt- 
less it  is  not  an  expressed  limitation ;  and  an  implication  of  one  can 
only  be  made  in  order  to  effectuate  the  testator's  intention,  and 
must  be  a  necessary  implication  to  that  purpose."  He  then  says, 
"The  Court  will  not  make  an  implication  to  support  an  idle 
intention  beneficial  to  nobody,  nor  shall  sach  an  implication  be 
made  upon  a  limitation  after  estates  tail."  He  then  says,  "It 
cannot,  therefore,  be  considered  as  a  conditional  limitation,  nor  is 
it  a  condition  subsequent,  for  it  would  be  nugatory ;  as  Ambrose 
Saunders  might  immediately  suffer  a  <5ommon  recovery  and  bar  the 
estate.  It  can  only  operate  as  a  recommendation  or  desire."  Mr. 
*  Justice  Aston  says,  "Whether  this  be  a  condition  or  a  recom- 
mendation, yet  the  rules  of  making  implications  do  not  hold  in  the 
case  now  before  us.  The  cases  cited  in  support  of  making  the 
implication  are  founded  upon  reasons  which  do  not  exist  in  the 
present  case.  I  take  it  to  be  a  condition  subsequent,  and  as  such 
barred  by  the  common  recovery."  My  Lords,  observe  what  another 
of  the  learned  Judges  said:  "He  concluded  with  saying  that  this 
condition,  or  whatever  else  it  may  be  called,  is  not  such  a  limitation 
as  will  carry  the  estate  over  to  the  next  remainder-man  upon  breach 
of  the  condition  enjoined."  These  cases  seem  to  me  clearly  to  prove 
what  I  have  stated  to  your  Lordships,  that  not  only  is  the  intro- 
duction of  the  contingency  selected  and  culled  out  of  the  provisoes 
not  warranted  by  law ;  but  that  the  law  does  in  cases  of  infinitely 
more  difficulty  actually  strike  out  positive  contingencies,  and  give 
vested  estates  in  order  to  effectuate  an  intention.  In  like  manner, 
it  refuses  to  take  a  proviso,  the  object  of  which  was  to  impose  a 
condition  upon  the  parties,  out  of  its  proper  place,  and  to  insert  it 
as  a  part  of  the  limitation,  which  would  go  to  defeat  the  estate.  As 
these  cases  appear  to  me  quite  conclusive  upon  the  subject,  I  have, 
therefore,  come  to  the  conclusion  to  recommend  to  your  Lordships, 
with  my  noble  and  learned  friends  who  have  already  spoken,  and  I 
do  so  with  a  perfect  conviction  in  my  own  mind  that  such  is  the 
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law — ^to  hold  that  this,  if  it  is  to  be  called  a  condition,  is  a  condition 
subseqaent,  and  not  precedent.  I  call  it  so,  because  it  is  a  short 
way  of  expressing  my  opinion — ^not  because  I  look  upon  the  proviso 
as  a  condition. 

My  Lords,  you  must,  in  looking  at  this  part  of  the  case,  bear  in 
mind  the  different  events  that  might  have  arisen.  If  Lord  Bridge- 
water's  brother  had  acquired  the  dignity,  and  it  had  descended  to 
Lord  Alford,  everything  would  *then  have  taken  place  regularly  in 
its  course.  If  Lord  Brownlow  had  obtained  the  dignity  and  it  had 
descended,  the  same  operation  would  have  taken  place,  and  the 
limitations  would  have  taken  effect  in  their  natural  order,  withoat 
being  in  any  manner  disturbed.  The  different  complications 
which  might  take  place,  I  have  already  referred  yom-  Lordships  to, 
and  I  will  not  repeat  them ;  but  looking  at  all  these  points,  I  am 
bound  to  say,  as  a  real-property  lawyer,  the  case  is  not  one  upon 
which  I  can  entertain  any  doubt.  I  speak  with  great  sub- 
mission and  deference  to  those  who  are  more  competent  than  myself 
to  give  an  opinion  upon  it,  but  I  am  bound  to  state  my  clear 
and  firm  conviction  and  opinion,  that  this  is  in  no  respect 
within  any  principle  of  law  which  authorizes  your  Lordships 
to  treat  it  as  what  has  been  termed  a  case  of  a  condition 
precedent. 

My  Lords,  that  introduces  the  next  question,  which  has  been  so 
very  largely  debated,  that  I  shall  be  as  short  as  I  possibly  can 
upon  that  question.  I  agree  with  so  much  that  has  fallen  from  my 
noble  and  learned  friends,  that  I  shall  not  attempt  to  repeat  what 
they  have  already  so  ably  expressed.  But  there  are  some  few 
points  to  which  I  wish  to  draw  your  Lordships'  attention.  If  you 
take  the  case  of  Kingston  v.  Piei'repoint  (1),  as  it  is  reported,  it 
would  seem  to  be  a  case  in  which  the  testator  had  intended  by 
"  lawful  means,"  as  he  states,  to  obtain  a  dignity.  But  we  have 
been  furnished  with  the  copy  of  an  extract  from  the  Registrar's 
book  of  that  case,  by  which  it  appears  that  he  meant  no  such 
thing ;  he  meant  any  means,  however  unlawful,  as  I  will  show  to 
your  Lordships.  What  does  that  case  prove?  Remember  that 
this  was  a  will  openly  made,  a  will  that  must  necessarily  be 
brought  forward,  made  by  a  person  of  great  family,  and  made 
♦with  the  view  of  obtaining  the  highest  dignity  that  could  be 
obtained  from  the  Crown ;  and  which  yet  did  unblushingly  provide 
for  the  purchase,  by  money,  of  the  dignity  in  question.  How  was 
(1)  1  Vem.  5.     See  ante,  p.  15. 
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that  followed  up?  A  bill  in  equity  was  filed  by  the  person  who 
claimed  to  be  entitled  to  have  that  money  laid  out  in  the  purchase 
of  the  dignity,  praying  to  have  the  trust  executed,  that  is,  to  have 
the  dignity  bought.  What  conclusion  do  I  draw  from  that  ?  That 
at  that  period,  such  was  the  corruption  of  the  times  that  nobody 
doubted  that  a  peerage  might  be  bought.  But  observe  that,  that 
attempt  being  defeated,  nobody  has,  for  150  years,  ever  attempted 
to  raise  the  question  again  till  the  Earl  of  Bridgewater  raised  it  in 
this  case.  My  Lords,  it  has  often  been  said  by  sages  of  the  law, 
and  I  think  well  said,  that  it  is  a  good  rule  not  to  allow  that  to  be 
done  which  has  never  been  accomplished.  We  have  had  new- 
fangled schemes  quite  enough,  without  introducing  more.  The 
attempt  at  this  day  to  introduce  some  novel  limitation  would  fail, 
for  you  may  depend  upon  it  that  it  would  contain  some  seeds  of 
vice  which  would  render  it  illegal.  The  wit  of  man  has  been  tried, 
and  the  science  of  lawyers  has  come  to  his  aid,  to  endeavour  to 
frame  limitations  to  gratify  every  possible  fancy  and  every  possible 
caprice;  but  during  the  whole  of  the  long  period  to  which  I  have 
referred  there  are  but  two  instances,  one  of  which  I  have  men- 
tioned to  your  Lordships,  in  which  the  parties  thought  they  could, 
in  a  court  of  justice,  enforce  the  actual  disposition  of  money  to  buy 
a  peerage.  And  the  debate  was  long,  as  the  Begistrar's  book  tells 
you,  before  that  case  was  decided.  And  then  this  case,  for  the 
first  time,  at  the  end  of  upwards  of  a  century  and  a  half,  comes 
before  your  Lordships  upon  a  similar  point.  What  is  the  distinc- 
tion between  the  cases,  in  the  worst  and  vilest  view  of  the  matter, 
and  looking  at  the  infirmities  of  human  *nature?  That  in  the 
one  case  it  was  unblushingly  and  openly  asserted,  intended,  and 
expressed ;  and  in  the  other  case,  supposing  there  was  any  such 
intention,  the  means  are  furnished  of  accomplishing  the  very  same 
purpose,  and  the  means  furnished  with  such  a  pressure  upon  the 
man  to  whom  those  means  are  given,  that  it  is  too  much,  it  is  too 
great  a  trial  of  human  firmness,  or  rather,  I  should  say,  of  man's 
weakness,  to  expose  him  to  such  a  temptation,  and  the  law  ought 
to  step  in  to  save  men  from  such  a  temptation.  What  was  the 
object  of  the  Earl  of  Bridgewater?  To  annex  his  estates,  as  he 
tells  you,  to  the  title  of  Duke  or  Marquis  of  Bridgewater.  How 
did  he  intend  to  accomplish  that?  By  giving  this  immediate 
vested  estate,  worth  upwards  of  two  millions  of  money,  to  a  family 
with  influence,  possessing  already  a  high  dignity,  and  which  would 
only  make  it  necessary  to  obtain  a  step  or  two  steps  in  the  peerage ; 
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and  with  sach  a  pressure  as  that  would  create,  he  hoped  that  it 
would  lead  to  the  acquisition  of  the  dignity.  He  imposed  no  such 
Beownlow.  obligation  on  the  Egertons  of  Tatton.  My  noble  and  learned 
friends  have  told  your  Lordships  what  has  been  done  in  former 
times,  and  I  entirely  agree  that  this  case  ought  to  be  decided 
precisely  as  if  it  had  taken  place  a  century  and  a  half  ago.  The 
law  moulds  itself  to  the  wants  and  wishes,  and  varying  exigencies 
of  mankind,  and  properly  so  ;  but  the  principles  of  law  do  not  vary, 
though  they  may  be  modified  in  the  application  of  them  to  new 
cases  as  they  arise.  The  principle  of  law  upon  which  these  cases 
must  be  decided  is  precisely  that  which  ought  to  have  governed  this 
House  if  the  case  had  come  before  it  at  the  time  when  the  case  of 
Kingston  v.  Pierrepoint  was  heard  in  the  Court  of  Chancery.  Men 
are  not  to  be  allowed  to  accomplish  kidirectly  that  which  they 
cannot  do  directly.  They  may  not  furnish  pecuniary  means  (for 
[  *233  ]  these  are  illegal  means)  to  a  ^devisee,  which  might  further  his 
endeavours  to  procure  a  peerage;  making  the  continuance  of  his 
interest  to  depend  upon  his  success.  No  man  should  be  permitted 
to  hold  out  inducements  which  may  lead  to  serious  and  fatal 
consequences. 

I  think  it  important,  in  a  few  words,  to  call  your  Lordships' 
attention  to  what  was  the  real  nature  of  the  case  of  Kingston  v. 
PieiT^jwint  (1),  because  it  shows  how  necessary  it  is  to  be  very 
careful  in  any  rule  laid  down  not  to  encourage  dispositions  of  this 
nature.  The  will  there  appropriates  ^*  10,0002.,  to  be  employed  by 
his  brother,  the  Marquis  of  Dorchester,  and  William  Pierrepoint, 
both  or  either  of  them,  or  the  heirs  male  of  their  family  at  the  time 
of  his  death,  by  all  best  and  becoming  lawful  means,  to  procure  the 
title  of  Duke  to  fche  present  head  and  successive  heirs  male  of  their 
name  and  family,  provided  the  same  were  effected  within  the  term 
of  one  year  after  the  day  of  his  decease.''  He  thought  that  the 
dignity  of  a  dukedom  was  to  be  had  very  readily,  and  he  only 
allowed  twelve  months  to  obtain  it,  and  10,000Z.  I  beg  your  Lord- 
ships' attention  to  this  part  of  the  will,  in  order  to  see  what  the 
intention  of  the  testator  was.  ''  But  if  the  said  sum  of  10,000/.,  or 
what  they,  concerned  in  the  title,  might  or  should  add,  could  not 
avail  to  that  mentioned  and  appointed  end, — the  obtaining  of 
the  title,"  then  he  gives  the  10,0002.  over.  So  that  he  says,  "  If 
you  cannot  with  that  10,000Z.  obtain  the  title,  my  object  will  not  be 
answered,  and  I  give  it  over."  Then  comes  this  important  clause ; 
(1)  1  Vem.  0.    See  anU,  p.  15, 
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"  Further  declaring  that  the  said  10,000?.,  or  any  part  of  it,  was  not 
to  be,  nor  should  not  be,  in  the  hands  of  the  carryers  on  account  of 
the  designed  procurement,  but  granted  and  secured  to  be  paid  when 
the  wished  title  was  really  procured,  and  *satisfactory  security  given 
to  his  executor,  and  that  within  a  short  prefixed  time,  it  certainly 
should."  Your  Lordships  see,  therefore,  that  he  says  here  that  the 
money  is  not  to  be  given  to  the  carryers,  but  it  is  to  be  secured  well 
till  the  title  is  actually  and  positively  got.  The  word  "carryers" 
seems  rather  to  have  puzzled  some  persons,  but  it  admits  of  a  very 
easy  interpretation.  The  word  "  carryers  *'  there  means  the 
persons  who  should  undertake  to  get  the  title,  and  they  were  not  to 
touch  the  cash  till  the  ducal  coronet  descended  upon  the  brow  of 
the  person  there  named.  A  more  unblushing  and  audacious  disposi- 
tion never  was  made  by  man ;  and  that  the  parties  entitled  under 
it  should  dare  to  go  into  a  court  of  equity  and  ask  for  the  execution 
of  that  trust  does  show  a  state  of  things  sufiGicient  to  alarm  us,  and 
it  ought  to  operate  as  a  warning  not  to  let  in,  by  the  decision  of 
your  Lordships  now,  such  dispositions  in  effect  as  that  which  was 
then  struck  at.  There  the  matter  remained  up  till  this  moment, 
and  I  hope  that  your  Lordships  will  now,  by  your  judgment,  give 
a  final  and  fatal  blow  to  such  highly  improper  dispositions. 

I  cannot  help  thinking  that  there  is  a  great  deal  in  the  argument 
which  was  addressed  to  us  from  the  Bar,  as  to  the  embarrassment 
which  such  a  provision  as  this  would  create  in  the  Crown.  Consti- 
tutionally speaking,  I  will  not  on  this  occasion  sever  the  Crown 
from  its  Ministers,  but  I  will  consider  the  Crown  acting  in  the 
usual  way,  by  responsible  Ministers.  Then  observe  what  it  is 
that  is  desired.  A  particular  dignity  is  pointed  out,  and  particular 
limitations  of  that  dignity  are  chalked  out,  and  there  is  this  pressure 
at  least  put  upon  the  Crown,  that  a  case  of  compassion  is  raised. 
Suppose  Lord  Alford  was  an  infant  when  the  testator  made  his 
will  and  provided  for  his  infancy.  Suppose,  for  example,  the 
estate  to  have  come  to  the  infant  Lord  Alford,  and  suppose  Lord 
Brownlow  to  *have  died,  and  the  Earldom  of  Brownlow  to  have 
descended  to  Lord  Alford  whilst  he  was  an  infant,  then  comes  the 
clause  that  if,  within  five  years,  he  did  not  obtain  the  dignity,  his 
estate  should  go  over  to  others — an  estate  worth  two  millions  of 
money.  Now  conceive  the  pressure  that  is  put  upon  the  Crown, 
the  case  of  compassion  which  is  made  out.  Will  the  Crown  refuse 
the  dignity  to  this  family  ?  Will  it  refuse  one  step  more  in  the 
peerage,  knowing  that  the  consequence  of  its  refusal  will  be  that 
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this  vast  estate  will  go  from  the  person  for  whom  it  was  provided 
in  the  first  instance,  and  thus  the  object  of  the  testator's  boonty  be 
frustrated.     I  say,  my  Lords,  that  it  is  an  indignity,  an  insoU 
offered  to  the  Grown,  that  a  man   shall  point  out  the  particolar 
title  which   he  will  have,  and  the  particular  limitations  to   be 
attached  to  that  title ;  that  he  shall  prohibit  a  party  from  taking 
any  other  title  which  should  interfere  with  his  view ;  that  he  shall 
insist  upon  what  the  Grown  itself  cannot  accomplish,  namely,  as  in 
one  of  the  clauses,  that  the  dignity  to  be  taken  shall  have  a  certain 
precedence.     The  Grown  of  itself  has  not  the  power  to  do  that 
which  this  ambitious  testator  desired  to  be  accomplished.    Is  the 
Grown  to  be  placed  in  that  diflBculty  ?    Suppose  I  were  to  imagine 
that  two  Sovereigns  had  already  been  compelled,  in  consequence  of 
this  very  provision,  to  refuse  a  step  in  the  peerage  to  give  effect  to 
this  instrument,  it  would  be  no  great  stretch  of  imagination ;  and 
yet  what  can  be  more  painful,  when  you  look  at  the  great  pressure 
upon  the  party  ?    It  is  a  dangerous  power  to  be  placed  in  the  hands 
of  any  man,  with  such  a  temptation  to  use  it — a  temptation  almost 
irresistible.     God  forbid  that  I  should  say  there  are  not  men  who 
could  resist  it ;  but  the  temptation  id  more  than  you  are  justified 
in  laying  before  a  man,  more  than  you  are  justified  in  exposing 
him   to.    You  are  not  justified   in  raising  so  fearful  an   issue. 
•Look  for  a  moment  at  the  case  of  the  five  years;  Lord  Alford 
might  have  died  an  infant,  and  the  Earldom  of  Brownlow  might 
have  descended   upon  him  with  the  other  dignity  not  acquired 
during  his  lifetime.    It  is  said  that  this  honour  is  to  be  acquired 
by  merit,  and  that  this  was  what  the  testator  looked  at.    But  look 
at  the  probable  case,  that  while  Lord  Alford  was  an  infant,  Lord 
Brownlow  might  have  died,  and  the  earldom  have  descended  to 
Lord  Alford.    Lord  Alford,  being  an   infant,  would  have   been 
incapable,  of  course,  of  doing  any  act ;  he  could  not  have  acquired 
that  dignity  of  Duke  or  Marquis  of  Bridgewater  by  merit,  it  would 
have  been  impossible  for  him  to  do  so.     Then  what  would  have 
been  the  position  of  the  Grown  ?    Here  is  a  young  nobleman — an 
Earl — to  whom  this  property  has  been  left,  as  a  child,  wholly  guilt- 
less of  any  neglect  whatever,  belonging  to  an  ancient  stock  and  a 
noble  family,  and  the  Grown  has  the  means,  by  giving  him  only 
one  more  step  in  the  peerage,  to  secure  to  him  an  estate  of  70,0001. 
a  year.     My  Lords,  it  is  a  position  in  which  no  subject  has  a  right 
to  place  the  Grown — no  subject  has  a  right  to  play,  if  I  may  so 
say,  with  the  prerogative  of  the  Grown,  or  to  make  the  prerogative 
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of  the  Crown  the  basis  of  an  arrangement  as  to  his  own  property. 
No  subject  has  a  right  to  do  so.  Dignities  ought  to  come  from 
merit,  and  from  merit  alone.  Look  at  the  case  in  another  view : 
sappose  Lord  Brownlow  to  die,  and  Lord  Alford  to  be  of  age,  and 
that,  just  then,  the  earldom  descends  to  Lord  Alford.  Lord  Alford 
in  that  case — ^just  come  of  age,  for  example,  or  he  might  be  older — 
would  have  five  years  to  acquire  the  title  of  Duke  or  Marquis.  How 
is  any  man  in  this  country,  by  fair  means,  to  acquire  the  title  of 
Marquis  or  Duke,  or  any  particular  title  he  chooses  to  chalk  out 
for  himself?  If  the  Crown  confers  the  title — the  very  first  act  of 
the  Crown  is  to  select  the  title — the  Crown,  out  of  deference  and 
regard  to  the  subject  whom  it  means  to  ennoble,  may  desire  to  be 
furnished  *with  certain  titles,  but  the  Crown  selects  the  title,  the 
subject  is  never  allowed  to  select  it.  He  may  by  grace  and  favour 
name  a  title,  but  the  Crown  selects  the  title,  though  it  may  select 
that  which  the  man  may  wish  to  have  conferred  upon  him.  Now, 
my  Lords,  observe  what  Lord  Alford  would  have  to  do  in  five  years, 
let  his  age  be  what  it  would  when  the  earldom  came  to  him.  He 
must  procure  a  dukedom  or  marquisate,  and  this  particular 
dukedom  or  marquisate,  with  particular  limitations,  or  the  estates 
are  to  go  over.  It  is  said  that  the  testator  did  not  mean  that  the 
title  should  be  acquired  by  anything  but  merit.  What  merit,  in 
five  years,  could  enable  any  man  so  to  ennoble  himself?  Is  it 
to  be  in  the  senate — is  it  to  be  in  diplomacy — is  it  to  be  in  the 
army  or  the  navy,  or  in  the  law  ?  How  is  he  to  determine  where 
his  services  are  to  be  given,  or  his  talents  exercised,  in  order  to 
entitle  him  in  five  years  to  the  most  distinguished  mark  of  favour 
which  the  Crown  has  it  in  its  power  to  bestow  upon  a  subject  ?  It 
appears  clearly  to  me,  therefore,  that  this  is  not  a  question  turning 
upon  the  grace  and  favour  of  the  Crown,  but  is  a  case  of  a  vast 
estate  given  to  a  person  in  order  to  feed  the  posthumous  vanity 
of  the  testator,  that  he  might  die  in  the  belief  that  his  estates  would 
once  more  be  annexed  to  a  Dukedom  or  Marquisate  of  Bridgewater, 
and  he,  for  this  purpose,  furnished  the  means,  and  with  them  the 
temptation  to  exercise  them,  in  order  to  obtain  that  dignity. 

My  Lords,  there  are  just  a  few  remarks  that  I  wish  to  make 
upon  public  poUcy.  I  will  not  add  a  word  to  what  has  been  already 
said  by  my  noble  and  learned  friends,  but  I  will  call  your  attention 
to  what  fell  from  one  of  the  learned  Judges  (Mr.  Justice  Crbsswbll) 
as  regards  the  restraint  of  trade.  That  learned  Judge  says  that 
with  regard  to  the  restraint  of  trade,  there  is  a  maxim  in  common 
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law — and  he  refers  to  a  case  in  the  Year  Books  (0  *to  prove  it; — 
but  the  learned  Judge  did  not  tell  your  Lordships  upon  what  that 
maxim  was  founded.  Nobody  supposes  that  there  was  any  statute 
upon  the  subject  in  those  times.  Upon  what,  then,  was  that  Tnaxim 
founded  ?  Why,  upon  public  policy  for  the  good  of  the  realm.  It 
was  not  good  for  the  realm  that  men  should  be  prevented  from 
exercising  their  trades.  Now  let  us  see  what  this  particular  case  is : 
it  lies  in  a  few  words,  and  remarkable  consequences  have  resulted 
from  it.  It  was  an  obligation  with  a  condition  that  if  a  man  did 
not  exercise  his  craft  of  a  dyer,  within  a  certain  town,  that  is, 
where  he  carried  on  his  business,  for  six  months,  then  the  obliga- 
tion was  to  be  void ;  and  it  was  averred  that  he  had  used  his  art 
there  within  the  time  limited  ;  upon  which  Mr.  Justice  Hull,  being 
uncommonly  angry  at  such  a  violation  of  all  law,  said,  according  to 
the  book,  "  Per  Dieu,"  if  he  were  here,  to  prison  he  should  go  until 
he  made  fine  to  the  King,  because  he  had  dared  to  restrain  the 
liberty  of  the  subject.  I  wish  to  draw  your  Lordships'  attention  to 
this  case.  Angry  as  the  learned  Judge  was  at  that  infraction  of 
the  law,  what  has  been  the  result  of  that  very  rule  without  any 
statute  intervening  ?  That  the  common  law,  as  it  is  called,  has 
adapted  itself,  upon  grounds  of  public  policy,  to  a  totally  different 
and  limited  rule  that  would  guide  us  at  this  day,  and  the  con- 
dition which  was  then  so  strongly  denounced,  is  just  as  good  a 
condition  now  as  any  that  was  ever  inserted  in  a  contract, 
because  a  partial  restraint,  created  in  that  way  with  a  particular 
object,  is  now  perfectly  legal.  Without  any  exclamation  of  the 
Judge,  and  without  any  danger  of  prison,  any  subject  of  this  realm 
may  sue  upon  such  a  condition  as  Mr.  Justice  Hull  was  so  very 
indignant  at  in  that  particular  case.  That  shows,  therefore,  that 
the  rule  which  the  learned  Judge,  whose  opinion  is  now  before  the 
House,  thought  depended  upon  some  rule  of  common  law,  regard- 
less of  ^policy,  was  founded  upon  public  policy,  and  has  been 
restrained  and  limited,  and  qualified,  up  to  this  very  hour,  and 
beneficially  so,  by  that  very  policy  which  it  is  supposed  had  no 
bearing  at  all  upon  the  foundation  of  the  rule. 

My  Lords,  there  has  been  great  discussion  about  distinctions 
between  wagers  and  conditions.  Certain  rules  have  been  laid  down 
by  some  of  the  learned  Judges,  and  dissented  from  by  other  learned 
Judges,  which  I  do  not  mean  to  follow ;  I  mean  particularly  in  the 
advice  I  tender  to  your  Lordships,  to  guard  myself  against  this ; 

(1)  2  Hen.  V.  pi.  26. 
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I  am  acting  in  that  advice  upon  what  I  consider  a  great  principle  Eobbton 
of  law,  and  I  am  advising  you  to  apply  that  principle  to  the  babl 
particular  case  before  you;  I  strongly  advise  you  to  follow  the  Bbownlow. 
example  of  my  legal  predecessors,  and  not  to  lay  down  upon  this 
occasion  any  abstract  rules.  Let  each  case  be  decided  upon  prin- 
ciple, let  each  case  as  it  arises  be  subjected  to  the  consideration  of 
the  Judges,  and  you  will  find  in  that  way,  taking  the  example  of 
perpetuities,  that  a  clear  rule  of  law  will  be  formed.  If,  in  the  case 
of  perpetuities,  this  House  had  attempted,  at  starting,  to  fix  a 
limit,  and  to  lay  down  a  certain  rule  which  was  not  to  be  departed 
from,  it  would  have  done  great  mischief,  and  we  should  not  have  had 
the  rule  of  property  acted  upon,  which  we  now  enjoy.  My  Lords, 
one  of  the  learned  Judges,  Mr.  Justice  Talfourd,  refers  to,  and 
Mr.  Baron  Aldbbson  puts  a  case  about  the  danger  of  wagers.  He 
puts  the  case  of  a  wager  on  the  Queen's  life,  and,  alluding  to  a 
wager  upon  the  duration  of  that  life  being  void,  he  asks  whether 
a  lease  upon  the  Queen's  life  would  not  be  good.  Why,  of  course 
it  would  be  good.  It  has  no  tendency  to  mischief.  It  is  rather, 
generally  speaking,  meant  in  honour  of  the  parties  whose  names 
are  taken.  The  object  is,  that  the  persons  who  grant  leases  may, 
from  the  dignity  of  the  nominee,  know  when  that  life  drops ;  but 
no  *mischief  has  ever  occurred  from  it ;  if  it  had  occurred,  it  [  *240  ] 
would  at  once  have  been  provided  against.  But  suppose  this  case, 
— suppose  a  devise  to  one  for  life,  with  a  proviso  that  if  the  Queen 
was  not  dead  that  day  six  months,  the  estate  should  cease.  Would 
not  that  be  an  illegal  proviso  ?  Of  course  it  would  be.  And  your 
Lordships  have  shown  by  your  decision  in  a  case  that  was  decided 
lately  by  this  House  (i),  that  a  Judge  with  the  smallest  interest,  was 
incapable  of  trying  a  cause,  not  because  anybody  supposed  that  he 
would  be  influenced  (nobody  supposed  so),  but  because  the  prin- 
ciple is,  that  a  man  shall  not  have  an  interest  in  a  matter  which  he 
is  to  decide.  You  must  take  the  general  principle.  But  it  is  said 
by  the  learned  Judges,  **  Yes,  that  is  a  principle  of  law."  No  doubt 
it  is,  but  upon  what  was  that  principle  founded  ?  Does  any  man 
doubt  that  it  was  founded  upon  public  policy  ?  That  is  an  expres- 
sion which  is  well  understood.  Does  any  man  doubt  it  ?  One  of 
the  learned  Judges  who  denied  that  there  was  public  policy  in  the 
case  of  the  restraint  of  trade  is  contradicted  by  another  learned 
Judge,  Mr.  Baron  Pabkb,  who  was  of  opinion  that  it  was  founded 
npon  public  policy.    That  learned  Judge's  opinion  I  considered  as 

(1)  IHme$  V.  The  Grand  Junction  Canal  Co.,  88  B.  JEL  330  (3  H.  L.  0.  759). 
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containing  within  itself  the  opinions  of  the  great  majority  of  the 
Judges.  My  Lords,  a  case  was  put  by  one  of  the  learned  Judges  of 
this  sort, — that  a  subject  went  to  the  Crown  and  said,  "  If  the  Crown 
will  grant  a  dignity  to  such  and  such  a  member  of  my  family,  I 
will  settle  a  great  estate  upon  that  person."  The  learned  Judge 
said  that  was  perfectly  legal,  and  he  could  not  see  where  the  distinc* 
tion  was  between  such  a  case  and  the  present.  Now  I  see  a  very 
broad  line  to  be  drawn  between  that  case  and  this.  It  may  not  be 
considered  a  wise  thing  to  do ;  but  clearly  it  is  not  illegal.  Suppose  a 
great  family  desires,  as  often  has  happened,  that  the  second  *8on 
should  be  made  a  Peer  in  order  to  found  a  separate  family.  Nothing 
could,  I  think,  be  more  reasonable,  when  asking  upon  proper 
grounds  for  the  favour  of  the  Crown,  than  to  tell  the  Crown  that 
that  dignity  would  be  [sustained  by  a  sufiGiciently  ample  estate, 
nothing  could  be  more  proper;  but  there  the  Crown  is  not  fettered 
at  all ;  the  Crown  will  accept  or  reject  just  as  it  thinks  the  party 
deserving  of  its  favour  or  not.  That  is  not  the  case  of  a  man  who 
has  left  his  property  in  such  a  manner  that  he  cannot  afterwards 
remedy  or  alter  it,  death  having  intervened.  There  is  no  ques- 
tion of  that  sort  in  the  case  suggested, — the  man  is  living,  and 
the  Crown  does  not  care  how  that  man  may  dispose  of  his  property. 
The  Crown  would  not  grant  a  dignity  merely  because  an  estate  was 
to  be  attached  to  it ;  if  it  did,  every  wealthy  person  in  the  kingdom 
would  have  a  dignity  conferred  upon  him.  That  is  different  from 
the  case  now  before  the  House ;  here  we  are  dealing  with  the  dis- 
positions of  a  dead  man's  property,  and  we  are  to  consider  whether 
we  can  or  not  leave  it  safely  under  the  rule  which  he  has  laid 
down. 

My  Lords,  one  of  the  learned  Judges  (Mr.  Justice  Cbompton)  in 
giving  his  opinion  to  your  Lordships,  says,  that  there  is  no 
capricious  disposition  by  which,  according  to  the  law  of  England,  a 
man  may  not  leave  his  property.  I  believe,  my  Lords,  that  is 
rather  too  broadly  laid  down.  It  has  already  been  shown  in  the 
argument,  that  no  man  can  attach  any  condition  to  his  property 
which  is  against  the  public  good.  For  instance,  the  case  put  in 
the  old  books  of  a  man  making  a  condition  that  his  devisee  shall 
not  cultivate  his  arable  land.  That  is  void,  because  it  is  against 
the  prosperity  of  the  country — and  for  no  other  reason.  But  there 
are  many  other  dispositions  that  a  man  may  not  make  of  his  pro- 
perty ;  and  I  will  give  your  Lordships  a  few  instances.  A  man 
cannot  alter  the  usual  line  of  ^descent  by  a  creation  of  his  own. 
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A  man  cannot  give  an  estate  in  fee-simple  to  a  person  and  his  heirs 
on  the  part  of  his  mother.  Why?  Because  the  law  has  already 
said  how  a  fee-simple  estate  shall  descend.  This  is  a  case  in  which 
he  cannot  alter  it ;  in  which  the  law  does  not  allow  a  capricious 
disposition  of  property.  A  man  cannot  by  law  give  an  estate  to  a 
private  charity ;  the  law  would  not  execute — it  is  so  vague.  In  the 
case  of  Townley  v.  BedwelliX)  Lord  Eldon  decided  against  the 
validity  of  a  gift  for  maintaining  a  botanic  garden,  upon  the  ground 
that  it  was  stated  to  be  intended  for  the  public  benefit.  He  thought 
that  was  too  large,  and  not  within  the  Statute  of  Charitable  Uses. 
A  man  cannot  give  his  property  generally  to  objects  of  liberality  or 
to  objects  of  benevolence,  and  I  might  multiply  instances.  There 
are  many  instances  in  which  the  rule  admits  of  exception,  for  a 
man  cannot  indulge  in  every  fanciful  disposition  of  his  property. 
The  law  of  England,  however,  does  this  which  no  other  law  in  the 
world  accomplishes,  and  I  hope  your  Lordships  will,  in  another 
capacity,  take  care  not  to  break  wantonly  and  without  consideration 
into  that  law.  The  law  of  England  enables  you  at  once  to  put  your 
estate  in  settlement  for  the  purpose  of  providing  for  those  who  are 
to  come  after  you,  and,  at  the  same  time,  it  gives  all  the  rational 
power  of  disposition  which  any  man  could  wish  to  have  vested  in 
him,  and  which,  I  believe,  no  other  law  in  the  world  accomplishes 
in  so  perfect  a  manner  or  so  well  as  the  law  of  England.  But,  my 
Lords,  the  law  of  England  knows  where  to  step  in  and  to  stop  any 
improper  disposition,  such  as  that  before  your  Lordships ;  and  I 
think  that  this,  therefore,  is  a  case  in  which  the  exercise  of  that 
power,  large  as  it  is  given  by  the  law  of  England,  ought  to  be 
properly  restrained. 

My  Lords,  I  wish  before  I  sit  down  to  draw  your  attention  to  an 
authority,  and  an  ancient  one,  one  that  has  had  great  influence  on 
the  law  of  England,  to  show  that  this  doctrine  of  public  policy  is 
authorized  by  the  greatest  authority  in  the  law  to  be  applied  to  a 
subject  like  that  before  your  Lordships ;  that  is,  a  testamentary 
disposition  of  property.  Putting  aside  wagers,  and  putting  aside 
contracts,  and  involving  ourselves  in  nothing  which  is  not  germane 
to  the  matter,  but  taking  the  actual  case  of  a  disposition  of  pro- 
perty, let  us  see  whether  public  policy  is  in  this  country  not  strictly 
within  the  rules  of  the  Courts,  and  must  not  continue  to  be  so 
according  to  the  decided  cases.  My  Lords,  the  case  to  which  I 
invite  your  attention  is  the  well-known  Duke  of  Norfolk's  case  (2) ; 
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and  your  Lordships  will  recollect  that  that  was  the  first  time  in 
which,   by  way  of  trust,   there  had  been  an  attempt    to  carry 
over  an  estate  upon  a  contingency  to  happen  in  a  lifetime.    We 
should  be  astonished  now  to  hear  it  stated,  but  then  the  question 
was,  whether  you  could  limit  your  estate  over  upon  a   contin- 
gency to  happen  in  the  lifetime  of  a  living  person.      The  three 
Chibp  Justices  delivered    their  opinions,  and  they  were  unani- 
mously of  opinion  that  it  was  against  the  law  ;  Lord  Nottinoham 
was  of  opinion  that  it  was  in  accordance  with  law,  and  decreed 
accordingly.    The  three  Chief  Justices  were  Montagu,  North  and 
Femberton,  the  second  of  whom  afterwards  became  Lord  Keeper, 
and  upon  a  re-hearing,  he  reversed  the  decree  of  Lord  Mottinoham. 
The  case  was  then  brought  to   your  Lordships'  House,  and  this 
House  reversed  the  Lord  Ebepbb's  decree  and  afiGirmed    Lord 
Nottinoham's  decree  (l),  and  it  wisely  did  so.    But  I  would  now 
call   your  attention  to  what  the  grounds  were  upon  which  Lord 
NoTTiNOHAM  was  justified  in  disagreeing,  and  had  the  courage  to 
^disagree,  with  what  was,  at  that  time,  such  great  authority, — the 
united  opinions  of    the  heads  of   every  Court  in  Westminster 
Hall, — all  of  them  men  entitled  to  very  great  attention  from  their 
individual  learning.    In  that  case.  Lord  Chief    Justice  Nobth*b 
opinion  was  against  the  validity  of  the  devise,  yet  he  said  (2), 
''  I  conceive  the  rules  of  law  to  prevent  perpetuities  are  the  poUty 
of  the  kingdom,  and  ought  to  take  place  in  this  Court  as  well  as 
any  other  Court.''     So  that  the  Lobd  Chief  Justiob  thought  that  the 
policy  of  the  kingdom,  which  was  observed  in  every  other  Court, 
ought  to  be  observed  in  the  Court  of  Chancery.    Lord  Nottingham, 
upon  the  first  argument,  made  this  observation  (3)  :  '*  Pray,  let  us 
80  resolve  cases  here  that  they  may  stand  with  the  reason  of 
mankind  when  they  are  debated  abroad.     Shall  that  be  reason  here 
that  is  not  reason  in  any  part  of  the  world  besides  ?    I  would  fain 
know  the  difference  why  I  may  not  raise  a  new  springing  trust 
upon  the  same  term  as  well  as  a  new  springing  term  upon  the 
same  trust ;  that  is  such  a  chicanery  of  law  as  will  be  laughed  at  all 
over  the  Christian  world."    And  upon  a  subsequent  argument  (4) 
he  said,  **  If    there  be  a  tendency  to  a  perpetuity,  or  a  visible 
inconvenience,  that  shall  be   void   for   that   reason."    He  says 
again  (5),  *'  No  man  can  say  that  it  doth  break  any  rule  of  law, 
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unless  there  be  a  tendency  to  a  perpetuity  or  a  palpable  incon- 
venience." He  then  says(l),  ''If,  then,  this  be  so,  that  here  is 
a  conveyance  made  which  breaks  no  rales  of  law,  introduceth  no 
visible  inconvenience,  savours  not  of  perpetuity,  tends  to  no  ill 
example,  why  this  should  be  void,  only  because  it  is  a  lease  for 
years;  there  is  no  sense  in  that."  Then  he  was  asked  what  bounds 
he  would  put.  It  was  thought  that  he  was  going  to  a  vast  extent 
in  allowing  a  contingency  upon  a  life  in  being,  that  must  take  place 
upon  ^the  dropping  of  a  life  in  being,  and  he  was  asked  where  he 
would  stop, where  were  the  bounds?  and  he  answered  (2),  "You 
may  limit,  it  seems,  upon  a  contingency  to  happen  in  a  life.  What 
if  it  be  limited,  if  such  a  one  die  without  issue  within  twenty-one 
years,  or  one  hundred  years,  or  while  Westminster  Hall  stands  ? 
*  Where  will  you  stop,  if  you  do  not  stop  here  ? '  I  will  tell  you 
where  I  will  stop,— I  will  stop  wherever  any  visible  inconvenience 
doth  appear ;  for  the  just  bounds  of  a  fee-simple  upon  a  fee-simple 
are  not  yet  determined ;  but  the  first  inconvenience  that  ariseth 
upon  it  will  regulate  that."  So  that  your  Lordships  will  see  that  the 
question  was  precisely  germane  to  this.  The  question  was  by  law, 
how  far  was  the  limit?  and  Lord  Nottinoham,  against  the  united 
opinions  of  the  other  three  Judges,  went  further  than  ever  had  been 
gone  before,  and  he  did  it  upon  grounds  of  public  policy.  He  was 
asked  "  Where  will  you  stop  ?  "  and  he  said,  '*  I  will  stop  wherever 
I  find  a  visible  inconvenience."  Succeeding  Judges  have  gone  on, 
and  now  the  rule  is,  that  you  may  take  a  life  in  being,  and  twenty- 
one  years  after  that  life ;  and  that  clearly  shows  how  sound  the 
principle  of  Lord  Nottingham  was,  and  how  wisely  it  has  been 
extended.  The  Judges  have  had  no  difficulty  in  stopping, — and 
why  did  they  stop?  Because  they  found  inconvenience.  The 
principle  of  the  law  did  not  allow  the  tendency  to  perpetuity,  and 
when  a  limitation  had  that  tendency,  they  stopped  at  it.  So  here, 
these  provisoes  are  th^  subject  of  limitation,  and  you  have  to 
construe  and  mould  them,  if  you  can,  so  as  to  meet  that  principle 
in  the  law.  If  you  find  that  they  are  not  capable  of  being  so  dealt 
with,  you  must  strike  at  the  root  of  them,  and  upon  what  ground  ? 
Upon  the  ground  of  public  policy.  Why  should  not  grounds  of 
public  policy  be  applied  to  limitations  of  this  *nature  as  well  as  to 
limitations  of  another,  namely,  in  perpetuity  ?  it  being  impor- 
tant that  you  should  not  allow  vague  and  vain  limitations  to  be 
inserted  in  the  will  of  a  testator. 

(1)  3  Ch.  Ca.  51.  (2)  Id,  49. 
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My  Lords,  I  shall  conclude  with  this  one  observation :  I  pray 
your  Lordships  to  bear  in  mind,  if  you  permit  this  mischief  now  to 
be  introduced,  what  the  bearing  of  it  is,  and  where  it  will  stop. 
Tou  might  not  hereafter  be  able  to  stop  it,  because  a  visible  incon- 
venience came,  for  if  you  permit  this  to  pass  where  the  inconvenience 
is  so  visible,  you  could  not  stop  any  other  disposition.  My  Lords, 
men's  minds  are  prone  to  embrace  precedents,  and  to  graft  upon 
them  new-fangled  schemes.  If  your  Lordships  decide  this  case 
according  to  the  opinion  of  the  majority  of  the  learned  Judges,  no 
man  is  wise  enough  to  predict  where  the  mischief  will  stop.  I  ask 
you  to  consider,  if  there  should  be,  as  there  probably  would  be,  a 
considerable  number  of  landed  proprietors,  each  attempting  to 
raise  a  dignity  attached  to  his  own  private  estate,  embarrassing  and 
entangling  the  Crown,  and  embarrassing  and  perhaps  leading  into 
mischief  the  Crown's  advisers,  how  the  Crown  would  deal  with  the 
circumstances,  and  how  the  law  would  stand  with  respect  to  that 
which  would  become  a  public  mischief.  Your  Lordships  ought  to 
strike  at  this  disposition,  upon  the  ground,  and  upon  the  ground 
alone,  that  it  is  necessary  to  do  so  for  the  sake  of  public  policy. 

On  these  grounds  I  have  to  advise  your  Lordships  that  upon  the 
first  point  there  is  no  condition  precedent,  and  that  no  such  words 
can  be  imported  by  law  as  the  learned  Judges  have  advised  your 
Lordships  to  import  into  the  limitation.  And  upon  the  other  point, 
that  the  condition  subsequent,  if  it  be  a  condition,  is  illegal,  and 
therefore  void,  and  consequently  the  decision  of  the  Court  below  must 
necessarily  be  reversed. 


[247]       The  Lord  Chancellor: 

My  Lords,  although  I  have  the  misfortune  still  to  retain  the 
opinion  which  I  originally  entertained,  differing  from  that  which 
has  been  expressed  by  the  four  noble  and  learned  Lords  who  have 
addressed  you,  yet  I  do  not  feel  it  inconsistent  with  my  duty,  or 
with  my  respect  to  your  Lordships,  to  state  that  it  is  not  my  inten- 
tion to  give  in  any  detail  the  reasons  for  that  difference ;  and  I 
abstain  from  doing  so  on  this  ground.  Four  of  your  Lordships 
have  stated,  at  great  length,  your  reasons  for  thinking  that  the 
judgment  ought  to  be  reversed.  My  Lords,  without  making  any 
distinction,  such  as  is  made  in  practice,  though  not  in  the  theory 
of  the  Constitution,  between  those  noble  Lords  who  are  called  Law 
Lords,  and  other  noble  Lords,  and  assuming  that  all  noble  Lords 
might  equally  give  their  opinions  and  votes  upon  this  question,  as 
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upon  every  other,  yet  I  may,  I  think,  assume  that  no  Peer  would 
think  fit,  upon  a  question  of  this  sort,  to  give  his  vote,  who  has 
not  heard  the  whole  of  the  arguments.  There  being  only  the  four 
noble  Lords  to  whom  I  have  already  alluded,  besides  myself,  who 
have  heard  the  whole  argument,  I  may  assume  that  your  Lord- 
ships will  only  have  to  decide  between  the  views  of  those  four  noble 
Lords  and  my  own ;  and  that,  in  fact,  the  four  noble  and  learned 
Lords  who  have  addressed  the  House  have  decided,  or  will  decide, 
the  question.  If,  however,  I  had  been  in  the  position  of  any  one 
of  those  noble  Lords, — that  is,  if  the  question  had  come  before  me 
now  for  the  first  time, — I  should,  although  differing  from  them, 
and  though  my  difference  would  be  unimportant,  have  felt  myself 
called  upon  to  state  in  detail  the  ground  of  that  difference  of 
opinion.  But  inasmuch  as  this  is  an  appeal  from  a  decree  made 
by  myself,  and  inasmuch  as  the  grounds  upon  which  I  pronounced 
that  decree  ♦are  before  your  Lordships,  fully  stated,  in  print,  being 
printed  from  my  own  manuscript,  I  do  not  think  it  is  necessary 
that  I  should  repeat  what  is  already  there  stated.  Whatever  may 
be  the  demerits  or  the  errors  of  that  judgment,  I  am  perfectly 
satisfied  that  I  have  not  to  accuse  myself  of  having  come  to  the 
conclusion  at  which  I  arrived,  hastily,  and  without  the  fullest 
deliberation.  I  did  give  to  the  case  my  fullest  attention ;  and  the  result 
of  it  is  before  your  Lordships.  My  Lords,  I  think  I  know  myself 
well  enough  to  be  able  to  say  that,  if  my  opinion  had  been  shaken  by 
the  arguments  which  I  have  heard,  I  should  have  had  no  hesitation 
in  stating  at  once  that  I  had  changed  my  opinion ;  and  I  should 
have  made  that  admission  the  more  readily  because  the  circum- 
stance of  the  great,  I  might  almost  say  overwhelming,  majority  of 
the  learned  Judges  who  heard  the  case  having  concurred  in  the 
view  which  I  take,  would  have  relieved  me  from  anything  like  a 
sense  of  false  shame  if  I  had  been  convinced  of  any  error.  My 
Lords,  it  may  be  that  it  is  difficult  to  change  one's  opinions,  or  it 
may  be  from  other  causes ;  what  the  causes  are,  I  do  not  stop  to 
inquire ;  but,  in  fact,  I  do  retain  the  opinion  which  I  formed  at  the 
original  hearing  of  this  case,  and  which  is  expressed  in  print  as 
shortly  and  clearly  as  I  was  able  to  express  it.  Therefore  it  is 
that  I  do  not  think  it  will  be  necessary, — ^I  might  almost  say, 
respectful  to  your  Lordships, — to  read  over  to  you  again  that  which 
you  have  already  read,  or  to  put  in  different  language  that  which 
I  have  already  stated  in  the  best  language  I  could  command  to 
convey  my  meaning ;  and  consequently  I  simply  say  that  I  adhere 
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to  my  original  opinion.    But  there  are  one  or  two  points  which 
have  occurred,  partly  in  the  course  of  the  arguments,  partly  in  the 
opinions  of   the  learned  Judges,  and  partly  in  some  expressions 
which  have  fallen  from  your  Lordships  in  the  course  of  what  you 
have  stated  to-day,  that  do  ^induce  me  to  make  one  or  two  obser- 
vations, and  they  shall  be  of  a  very  limited  character.    In  the  first 
place,  I  certainly  felt  in  the  course  of  the  argument  that  perhaps  I 
had  been  wrong  in  the  use  of  the  word  ''  condition."    I  did  not  mean 
to  use  it  in  the  technical  sense  of  a  legal  condition,  as  connected 
with  the  creation  of  an  estate  in  lands,  but  in  the  sense  in  which  we 
use  it  when,  speaking  of  common-law  pleadings,  we  say  all  con- 
ditions precedent  must  be  averred.    I  thought  the  word  condition 
expressed  my  meaning  with  sufficient  accuracy,  and  I  shall,  for 
convenience  sake,  continue  the  use  of  it  at  present,  assuming  the 
justice  of  what  has  been  said,  that  it  is  not,  strictly  speaking,  a 
legal  condition.     But  call  it  a  contingent  limitation,  or  a  con- 
tingency, or  give  it  what  name  you  please,  I  think  it  is  to  be 
governed  by  the  same  considerations.    Now  certainly  nothing  that 
I  have  heard,  either  in  the  arguments  at  the  Bar,  or  from  the  four 
noble  Lords  who  have  addressed  your  Lordships,  has  at  all  (I  speak 
with  submission  and  diffidence,  differing  from  such  high  authorities) 
shaken  me  in  the  opinion  that  this  is  in  that  sense  a  condition 
precedent.    It  is  said  that  that  could  not  have  been  the  intention 
of   the  testator.    My  Lords,  in  my  opinion  it  is  not  a  question  of 
intention  at  all ;  whether  a  certain  contingency  operates  as  a  con- 
dition precedent  or  as  a  condition  subsequent  is  something  collateral 
to  the  intention,  and  not  dependent  upon  it  at  all.    My  opinion 
would  not  have  been  shaken  if  the  will  had  said,  "  I  mean  all  this 
to    operate  as  a  condition   subsequent."    Why?     I  take  it,  in 
deciding  whether  a  condition  is  subsequent  or  precedent,  what  we 
are  to  look  at  is,  to  see  the  way  in  which  the  contingency  is  to 
operate,  and  if  it  is  something  which  is  to  happen  one  way  or  the 
other,  before  that  which  is  contingent  upon  it  can  be  decided,  that 
is  in  the  nature  of  things  precedent. 

Now  can  there  be  the  least  doubt  that  the  testator  meant  *^(I 
collect  his  meaning  only  from  the  words  of  his  will)  that  if  Lord 
Alford,  dying  in  the  lifetime  of  his  father,  had  not,  at  his  death, 
obtained  the  required  dukedom  or  marquisate.  Lord  Alford's  son  at 
his  death  should  not  have,  and  Lord  Brownlow's  next  son  should 
have,  the  estate  ?  This  seems  to  me,  after  all  that  has  been  said, 
to  be  a  proposition  utterly  incontrovertible.    And  to  say  that  such 
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a  proviso  shall  operate  as  a  condition  subsequent,  if  it  is  in  the 
nature  of  things  a  condition  precedent,  seems  to  me  confounding 
that  which  is  the  subject-matter  of  intention  with  that  which  is  not, 
and  cannot  be,  the  subject-matter  of  intention  at  all. 

My  Lords,  let  me  put  this  case :  Suppose  Lord  Alford  had 
survived  his  father  and  had  become  Lord  Brownlow,  and  had  then 
lived  for  five  years,  and  the  question  of  the  operation  of  the  proviso 
had  afterwards  come  into  discussion,  and  suppose  that  in  this  will 
the  testator  had  said,  after  the  proviso,  in  that  case  defeating  the 
estate,  "  I  intend  that  proviso  to  operate  as  a  condition  precedent," 
I  should  wholly  have  disregarded  that  statement.  I  should  have 
said.  What  can  be  meant  by  its  operating  as  a  condition  precedent  ? 
It  is  in  its  nature  a  condition  subsequent,  and  therefore  all  the 
rules  that  attach  upon  conditions  subsequent  will  be  applicable  to 
it,  although  the  testator  has  chosen  to  call  it  a  condition  precedent. 
I  think  that  exactly  the  same  principle  applies  in  the  opposite 
direction.  No  doubt  very  ingenious  arguments  have  been  adduced 
to  show  from  the  terms  of  the  will  that  the  testator  meant  this  to 
operate  as  a  condition  subsequent.  I  cannot  believe  that  any  such 
thought  ever  crossed  the  mind  of  any  testator.  The  testator  does 
consider  how  his  property  is  to  go,  but  whether  it  is  to  go  by  one 
rule  of  law,  or  by  a  condition  of  one  character  or  another,  never 
crosses  the  mind  of  any  testator.  It  is  something  altogether  beside 
intention. 

My  Lords,  my  noble  and  learned  friend  who  last  addressed  *your 
Lordships  adverted  to  the  case  of  Phipps  v.  Ackers  (i),  and  many 
cases  of  that  sort.  The  Courts  have  in  those  cases  got  over  con- 
tingencies, and  have  made  violent  struggles  to  get  rid  of  them,  and 
have  treated  the  will  as  if  it  had  been  worded  differently  from  its 
actual  wording.  The  Courts  in  those  cases  have  seen,  or  have 
thought  they  saw,  an  intention  in  the  testator  which  would  be 
defeated  by  the  use  of  the  words  in  the  way  he  has  used  them, — 
they  have  got  over  the  use  of  words,  in  order  to  carry  into  effect 
the  supposed  intention.  But  in  this  case  nobody  surely  can  doubt 
what  the  intention  of  the  testator  was ;  and  if  it  was  a  lawful 
intention,  it  will  be  defeated  by  the  course  which  your  Lordships 
are  about  to  take. 

Let  me  ask  your  Lordships  to  try  the  question,  whether  this  is  a 
condition  precedent  or  subsequent  by  this  test.  One  of  the  learned 
Judges  (Mr.  Baron  Pabkb)  in  his  opinion  says  that  you  cannot,  in 

(1)  39  R.  B.  115  (3  CI.  &  Fin.  665,  702) ;  57  B.  B.  27  (9  01.  &  Fin.  583). 
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trying  this  condition  by  any  suggestion,  bring  it  to  the  test  of 
special  pleading,  because  in  actions  of  ejectment  there  is  no  special 
pleading ;  but  it  occurred  to  me  to  suggest  this  case  to  your  Lordships, 
— I  will  suppose  an  action  of  covenant.  I  do  not  profess  to  be  a 
very  expert  special  pleader,  but  I  think  this  is  a  matter  so  much  in 
the  substance  of  the  case  that  I  cannot  be  wrong  in  what  I  am 
about  to  suggest.  It  is  a  well-known  rule  that  all  conditions 
precedent,  using  the  word  ''condition"  in  rather  a  loose  sense, 
must  be  averred  by  the  plaintiff  upon  his  declaration  ;  whereas 
a  condition  subsequent,  which  defeats  a  previously  acquired  right, 
need  not  be  alluded  to  by  the  plaintiff, — it  must  be  set  oat  by 
the  defendant.  Let  me  suppose  an  action  of  covenant,  and  the 
declaration  of  the  plaintiff  to  state  that  the  defendant,  by  his  deed 
under  his  hand  and  seal,  covenanted  with  the  plaintiff  that  he 
would  pay  to  J.  S.  during  the  life  *of  J.  S.  an  annuity  of  100/., 
and  would,  after  decease  of  J.  8.,  pay  to  such  person  as  should 
then  be  heir  male  of  the  body  of  J.  8.  a  like  annuity  of  lOOL,  by 
half-yearly  payments,  the  first  payment  to  be  made  at  the  end 
of  six  calendar  months  next  after  the  decease  of  J.  8.  Provided 
always,  that  if  J.  8.  should  not  in  his  lifetime  acquire  the  title 
of  Duke  of  Bridgewater,  then  the  said  annuity  so  payable  to 
the  heir  male  of  his  body  should  cease  and  be  void.  And  that 
in  such  case  it  should  be  payable  to  X.  T.  for  his  life,  and  after 
his  death  to  such  person  as  should  be  heir  male  of  his  body,  with 
a  like  proviso  in  case  X.  T.  should  not  acquire  the  title  of  Duke  of 
Bridgewater.  The  declaration  I  then  assume  shall  go  on  to  state 
that  the  defendant,  during  the  life  of  J.  8.,  paid  him  the  said 
amount  as  it  from  time  to  time  became  due;  that  J.  8.  died  on 
the  blank  day  of  blank,  leaving  J.  N.  his  eldest  son  and  heir 
male  of  his  body  ;  and  though  more  than  three  years  have  elapsed 
since  the  death  of  J.  8.,  and  though  J.  N.  is  still  alive,  yet 
defendant  has  not  paid  to  J.  N.  the  same  amount,  or  any  part 
thereof,  to  the  damage,  &c.  Demurrer  by  defendant  for  want  of 
averment  that  J.  8.  had  in  his  lifetime  acquired  the  title  of  Doke  of 
Bridgewater.  Are  your  Lordships  prepared  to  say  that  that  would 
have  been  a  bad  demurrer?  In  a  matter  of  this  sort  it  may  be 
a  little  dangerous  to  speak  off-hand  with  very  great  confidence,  but 
I  am  strongly  of  opinion  that  that  would  have  been  a  good  demurrer. 
And  I  am  not  at  all  inclined  to  think  that  it  would  have  been 
rendered  a  less  good  demurrer  if  the  deed  had  expressly  stated 
that  the  condition  should  operate  as  a  condition  subsequent.     The 
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question  would  have  been  no  more  affected  by  the  declaration  of 
the  intention  of  the  parties  than  if  they  had  said,  ''  It  shall  operate 
as  a  fine  or  a  recovery,"  or  anything  else.  The  question  would 
have  been,  was  it  intended  that  J.  N.,  and  the  heirs  male  of  his 
body  at  the  death  of  J.  S.,  should  *take  any  part  of  that  annuity 
unless  J.  S.  had  obtained  the  dukedom  in  the  lifetime  ?  In  my 
opinion,  it  would  be  necessary  that  the  obtaining  the  dukedom 
should  have  been  averred.  Perhaps  it  may  be  said  that  this  form 
of  putting  the  question  is  only  idem  per  idem.  It  is  exactly  this 
case,  and  if  it  does  not  illustrate  my  meaning,  I  must  then  only 
fall  back  upon  the  reasons  I  have  given  in  the  judgment  which  is 
now  in  print,  and  must  leave  your  Lordships  to  consider  my 
attempted  illustration  as  not  adding  to  the  weight  of  the  reasons  I 
there  gave. 

My  Lords,  if  I  was  right  in  thinking  that  the  condition  in  this 
case  was  a  condition  precedent,  the  other  question  substantially 
does  not  arise.  It  might  arise  in  certain  contingencies,  but  I  do 
not  think  it  necessary  for  me  to  go  into  that  question.  I  have 
stated  my  grounds  for  thinking  that  there  was  nothing  in  the 
nature  of  the  proviso  which  this  House  or  any  court  of  law  could 
deal  with  as  being  void  upon  grounds  of  public  policy.  I  shall  not 
repeat  the  reasons  which  I  have  stated:  this  subject  of  public 
policy  is  always  exceedingly  difficult  to  deal  with.  Lord  Nottingham, 
in  dealing  with  the  doctrine  of  perpetuity,  thought  that  a  limitation 
tying  up  an  estate  for  a  period  not  exceeding  a  life  in  being  and 
twenty-one  years  afterwards,  was  good;  that  limitation  has  been 
adopted  and  acted  on ;  but  it  would  be  a  very  dangerous  thing 
now  to  say  that,  in  deciding  a  question  of  perpetuity,  we  should  be 
governed,  not  by  any  fixed  rule,  but  by  what  we  might  consider  to 
be  public  policy,  that  we  should  extend  or  narrow  the  period  until 
practical  inconvenience  was  felt.  I  only  wish  your  Lordships  had 
been  called  on  to  decide  the  Thellus[s]on  will,  for  I  protest  that,  to 
my  mind,  whatever  inconvenience  arises  on  grounds  of  public 
policy  as  applicable  to  the  proviso  here,  I  think  that  public  policy 
was  thwarted  in  a  tenfold  degree  by  Thellus  [s]  on's  will.  The  object 
of  that  will  was  to  keep  mankind  out  of  *the  enjoyment  of  an 
enormous  sum  of  money,  which,  according  to  the  calculation  of 
actuaries,  might  have  amounted  to  many  millions  before  anybody 
should  enjoy  any  part  of  it  or  more  than  a  small  portion  of  it, 
to  keep  everybody  oat  of  the  enjoyment  of  it  for  a  period  of  some 
sixty  or  seventy  years.    The  Court  said  there  was  nothing  in  the 
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law  to  prevent  it ;  but  that  it  was  contrary  to  public  policy  is  proved 
by  the  fact  that  in  the  very  next  year  the  Legislature  interfered  to 
prevent  anything  of  the  sort  happening  for  the  future. 

pLiord  Cran WORTH  again  explained  (i)  that  he  had  given  fall 
consideration  to  the  case  as  Vice-Chancellor,  although  it  was  stated 
by  counsel  on  both  sides  that  it  would  be  taken  to  the  House  of 
Lords  in  any  event,  and  Lord  Brouoham  accepted  this  statement 
with  some  complimentary  observations.] 

Decree  reversed  with  directions.      Costs  of  aU  parties 
to  he  paid  out  of  the  estate. 


1862. 
Dee.  13, 14. 


EDEN  V.  WILSON. 

(4  H.  L.  0.  257—292.) 

[This  was  a  question  upon  the  construction  of  a  particular  clause  in  a  will 
which  turned  exclusively  upon  the  special  context  of  the  clause,  and  did  not 
involve  any  general  principle  of  construction  or  any  other  matter  which  appears 
to  have  any  useful  application  to  any  other  case.  The  same  question  had  been 
considered  in  11  Beav.  289,  1  Ex.  772,  14  a  B.  256,  and  12  Beav.  454 :  but  it  is 
a  totally  different  question  from  several  other  points  reported  under  the  title  of 
WiUan  v.  Eden  in  11  Beav.  237  (see  83  £.  R  153),  82  B.  R  855  (5  Ex.  752:, 
88  R  B.  667  (18  Q.  B.  474),  14  Beav.  317  (see  22  R  R  118),  and  16  Bear.  153. 
-0.  A.  8.] 
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RUSSELL  V.  DICKSON  (2). 

(4  H.  L.  C.  293—312;  S.  0.  17  Jur.  307 ;  affg.  2  Dr.  &  War.  133.) 

Legacies  given  to  the  same  person  by  different  testamentary  instroments 
are  primd  facte  cumulative,  but  the  rule  may  be  excluded  by  slight  indica- 
tions of  a  contrary  intention  in  the  later  instrument. 

A  testator  gave  by  his  will,  *'  To  my  natural  or  reputed  daughter,  M.  S., 
2,000/.,  for  her  own  sole  and  separate  use,  the  interest  thereof,  at  fire  per 
cent,  to  be  expended  on  her  education ;  *'  and  intrusted  the  care  and 
charge  of  her  to  his  brother.  In  a  codicil,  executed  five  years  afterwards, 
he  said,  "  I  add  3,000/.  to  the  2,000/.  to  which  M.  a  is  entitled  under  my 
will,  by  which  she  becomes  entitled  to  5,000/.*'  In  about  a  year  afterwards, 
and  about  ten  days  before  his  death,  he  executed  a  further  testamentary 
paper  described  and  published  as  a  will,  in  which  he  said,  "  Not  having 
time  to  alter  my  will,  and  to  guard  against  any  risk,  I  hereby  charge  the 
whole  of  my  estates  and  property  in  the  funds  with  the  sum  of  20,000/.  for 


(1)  See  p.  16,  above. 

(2)  Wilson  V.  O'Leary  (1872)  L.  R 
7  Ch.  448,  41  L.  J.  Oh.  342,  26  L.  T. 
463;   KirlqHitrich   v.    Bedford   (1878) 


4  App.  Gas.  at  p.  109;  Buhbard  v. 
Alexander  (1876)  3  Ch.  D.  738,  4o 
L.  J.  Ch.  740,  35  L.  T.  62. 
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my  daughter,  M.  D. ; "  in  tbis  instanoe  giving  her  his  own  name,  as  if  she       Russrll 
was  a  legitimate  daughter :  v* 

Held,  affirming  the  decree  of  the  (yOURT  below,  that  there  were  circum-       DicksoNi 
stances  here  to  rebut  the  prtmd  facie  presumption  in  favour  of  the  last 
legacy  being  treated  as  additional,  and  that  it  was  only  in  substitution  for 
the  sums  previously  given. 

Stephen  Dickson,  late  of  the  city  of  Dublin,  by  his  will,  dated  the 
20th  of  Augast,  1888,  devised  all  his  property,  of  what  natare  and 
kind  soever,  to  trustees,  in  the  first  instance  to  pay  all  his  debts 
and  legacies,  &c.,  and  after  payment  thereof,  in  trust  for  several 
legatees ;  and  then  the  will  proceeded  thus :  "  I  give  to  my  natural 
or  reputed  daughter,  Mary  Sheean,  2,000Z,  for  her  own  sole  *and  [  ^294  ] 
separate  use,  the  interest  thereof,  at  51.  per  cent.,  from  the  time  of 
my  death,  to  be  expended  on  her  education,  which  I  wish  to  be 
continued  at  Bristol,  or  somewhere  in  that  neighbourhood:  the 
care  and  charge  of  her  I  intrust  to  my  brother,  the  Bev.  Bichard 
Dickson,"  whom  he  afterwards  appointed  one  of  his  executors. 

The  testator  made  a  codicil  to  his  will  (executed  avowedly  as  a 
codicil),  dated  17th  August,  1888,  which,  after  several  devises  and 
bequests,  proceeded  as  follows:  ''I  add  8,0002.  to  the  2,0001.  to 
which  Mary  Sheean  is  entitled  under  my  will;  by  which  she 
becomes  entitled  to  6,0002." 

The  testator  made  a  second  codicil  to  his  will  (which,  however,  in 
the  execution  thereof,  was  called  his  "last  will  and  testament"), 
dated  12th  August,  1889;  but  did  not  thereby  refer  to  Mary 
Sheean.  But  a  third  codicil,  dated  4th  September,  1889,  was  in 
the  following  terms :  "  Not  having  time  to  alter  my  will,  and  to 
guard  againt  any  risk,  I  hereby  charge  the  whole  of  my  estates  and 
property  in  the  funds  with  the  sum  of  20,000Z.  for  my  daughter 
Mary  Dickson,  subject  to  the  limitations  and  restrictions  in  my  will 
contained  as  to  the  marrying,  with  consent,  &c.,  of  my  brother 
Colonel  John  Dickson  and  my  brother  the  Beverend  Bichard  Dick- 
son" (1).  It  concluded  thus:  "  Signed,  published,  and  declared  by 
the  said  Stephen  Dickson,  as  his  will,  in  our  presence,  this  4th  day 
of  September,  1889." 

The  testator  died  on  the  18th  of  that  month,  and  all  three  papers 
were  admitted  to  probate. 

Mary  Dickson,  about  whose  identity  no  question  was  raised, 
married  Bichard  Bussell,  and  received  the  sum  of  *20,0002.,  which       [  ^296  ] 

(1)  There  was  nothing  in  the  will      Dickson;  but  she  did,  in  fact,  obtain 
relating  to  the  consent  of  the  testator's      their  consent  to  her  marriage. 
brothers  as  to  the  marriage  of  Mary 
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BnssxLL  was  disposed  of  in  her  marriage  settlement  in  the  following  manner. 
niciraoK.  Bichard  Bussell  received  the  sum  of  8,000/.  for  his  own  use,  1»0002. 
went  to  pay  legacy-duty,  and  the  remaining  16,000/.  were  vested  in 
trustees  for  the  separate  use  of  Mary  Dickson  for  life,  and  for  the 
issue  of  the  marriage ;  and  it  was  arranged  that  if  the  further  sum 
of  5,000/.  should  ever  be  paid,  4,000/.  of  it  should  be  vested  in  the 
trustees  for  the  purposes  of  the  settlement. 

On  the  8th  December,  1840,  Richard  Bussell  and  Mary  his 
then  wife  filed  a  bill  in  the  Court  of  Chancery  in  Ireland  against  the 
executors  of  her  father's  will,  praying  that  she  might  be  declared 
entitled  to  the  2,000/.  and  8,000/.  given  in  the  will  and  the  first 
codicil,  in  addition  to  the  sum  of  20,000/.  given  her  in  the  third 
codicil.  On  the  7th  February,  1842,  a  decree  was  made  by  liOid 
Chancellor  Sugden,  by  which  this  bill  was  dismissed,  his  Lordship 
being  of  opinion  that  the  20,000/.  given  by  the  third  codicil  were  in 
substitution  of  the  two  former  sums.  As  the  testator  had  himself 
created  the  difficulty,  the  costs  were  ordered  to  come  out  of  the 
residuary  fund. 

During  the  pendency  of  this  suit,  but  before  the  decree  was  pro- 
nounced, a  daughter,  Mary  Elizabeth  Bussell,  was  bom,  and  on  the 
28th  November,  1846,  a  new  suit,  in  the  names  of  Mary  Bussell 
the  mother,  and  Mary  Elizabeth  Bussell  the  daughter,  was  insti- 
tuted by  their  next  friend  in  the  Court  of  Chancery  in  Ireland,  with 
the  same  prayer  as  the  former.  On  the  28rd  December,  1847, 
Lord  Chancellor  Brady  made  a  decree  dismissing  the  bill,  with 
costs.    This  was  the  decree  appealed  against. 

Mr.  Rolt  and  Mr.  Bagahawe^  for  the  appellants,  [cited  Hurst 

V.  Beach  (l),   Suisse  v.  Lowther  (2),  Lee  v.   Pain  (s),  Itoch 

V.  CuUen  (4),   Mackenzie   v.   Mackenzie  (6),    Woi'dsworth    v. 

Wood  (6),  and  other  cases]  : 

[  299  ]  There  is  not  in  this  case  one  of  the  circumstances  of  substitution. 

The  gift  is  not  of  the  same  sum;  nor,  after  the  changes  in  the 

name  and  condition  of  the  legatee,  can  it  be  said  to  proceed  from 

the  same  motive. 

The  Solicitor- Oeneral  (Mr.  Bethell)  and  Mr.  Oiffard,  for   the 
respondents,  [cited  Fraser  v.  Byng{7),  and  contended  that,  as  the 

(1)  21  B.  B.  304  (5  Madd.  358).  (5)  26  B.  B.  64  (2  Bubs.  262). 

(2)  62  B.  B.  170  (2  Hare,  424,  430).  (6)  48  B.  B.  191  (2  Beav.  25;  4  My. 

(3)  67  B.  B.  41  (4  Hare,  201).  &  Or.  641 ;  1  H.  L.  C.  129). 

(4)  77  R  B.  224  (6  Hare,  531).  (7)  32  B.  B.  154  (1  Buss.  &  My.  90). 
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testator  here  stood  in  loco  parentis^  the  rule  against  doable  legacies     Russell 

applied:  Osborne  v.  Duke  of  Leeds  (1)  and  Powys  v.  Mansfield  (2).      diokson. 

They  distinguished  Mackenzie  v.  Mackenzie  (s).    They  also  cited 

Kidd  V.  North  (4),  Moggridge  v.  ThackweU(fi)  and   other  cases.] 

Here  the  intention  is  clear.    The  testator  would  not  have  needed       [  302  ] 

time  to  alter  his  will,  if  he  had  merely  intended  to  make  an  addition 

to  it ;  and  if  the  instruments  executed  by  the  testator  are  all  looked 

at,  it  is  plain  that  the  last  thing  he  called  his  will  contained  all  that 

he  intended  should  be  so  treated. 

Mr.  lioU^  in  reply,  [distinguished  Currie  v.  Pye  (6),  where 
there  was  a  gift  of  a  sum  of  money  and  a  gift  of  a  picture,  and 
these  gifts  were  repeated  almost  in  the  same  terms  by  the  two 
instruments.  There  it  was  observed  that  the  testator  must  have 
intended  one  as  a  substitution  for  the  other,  for  the  same  picture 
could  not  be  given  twice  over,  and  it  was  impossible  to  divide  the 
sentence  and  to  say  that  the  picture  was  given  once,  but  that  the 
money  was  given  twice.] 

Thb  Lobd  Chancellor  (Lord  Cranworth)  :  [  80s  ] 

This  case  comes  before  your  Lordships  under  somewhat  unusual 
circumstances.  It  was  originally  brought  before  my  noble  and 
learned  friend  (Lord  St.  Leonards),  when  he  was  Lord  Chancellor 
of  Ireland,  in  the  year  1842,  upon  a  bill  filed  by  the  husband  and 
wife,  claiming  the  sum  of  6,0002.,  in  addition  to  the  20,000{.  which 
they  had  already  *  received.  The  case  was  determined  against  the  [  *304  ] 
claim.  That  decree  was  acquiesced  in  at  the  time,  but  a  child  was 
afterwards  bom,  the  funds  bequeathed  had  to  be  settled,  and  the 
child  and  the  mother,  by  her  next  friend  (the  husband  not  then 
joining  in  the  suit),  filed  a  new  bill,  alleging  the  improper  constitu- 
tion of  the  original  suit,  and  claiming  exactly  the  same  rights  as 
had  been  claimed  by  the  mother  in  the  former  suit.  The  case 
came  on  to  be  heard  by  the  Lord  Chancellor  of  Ireland  who  succeeded 
my  noble  and  learned  friend,  and  was  disposed  of  in  the  year  1847. 
The  matter  wa'B  argued  very  fully  before  him,  and  considered  by 
him,  and  he  came  to  the  same  conclusion  at  which  my  noble  and 
learned  friend  had  arrived  in  the  former  suit.  He  was  of  opinion, 
as  his  predecessor  had  been,  that  there  was  no  claim  on  the  part  of 

(1)  5  B.  R.  74  (5  Ves.  369).  (4)  78  E.  R.  32  (2  Ph.  91). 

(2)  45  R  B.  277  (3  My.  &  Or.  369),  (6)  2  E.  E.  140  (1  Ves.  Jr.  464), 

(3)  26  R  E.  64  (2  Earn.  262).  (6)  17  Yes.  462, 
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Russell      these  parties  to  more  than  20,0002. ;  in  other  words,  that  the  sum 
DioKsoK.     of  20,0002.  was  a  substitution  for  the  two  legacies  of  2,0002.  and 
8,0002.,  and  not  an  addition  to  them. 

I  do  not  at  all  mean  to  dispute  the  principle,  neither  do  I 
apprehend  my  noble  and  learned  friend  questioned  it,  that  where 
a  legacy  is  given  to  the  same  party  in  each  of  two  different  instru- 
ments, a  will  and  codicil,  or  two  codicils,  prima  facie  you  must  treat 
them  as  two  gifts.  That  is  an  obvious  proposition.  If  the  party 
has  twice  said  he  gives,  he  must  be  understood  to  mean  to  give 
twice ;  but  of  course  there  may  be  circumstances  to  show  that  the 
prima  facie  construction  is  not,  in  the  particular  case,  the  constmc- 
tion  to  be  adopted.  What  the  circumstances  are  that  are  sufficient 
to  outweigh  the  prima  facie  presumption,  is  extremely  difficult  to 
be  determined  by  any  rule  of  d  priori  reasoning.  Very  small 
circumstances  have  sometimes  been  acted  on  as  sufficient  to  take 
the  case  out  of  the  general  rule.  Some  were  adverted  to  in  the 
argument  before  us;  some  were  treated  as  too  small  to  be  con- 
[  •305  ]  sidered  worthy  of  notice  by  Mr.  Roll  in  *his  reply ;  but  they  struck 
my  mind  as  being  very  important,  and  such  as  could  leave  no 
doubt  upon  it.  Where,  for  instance,  there  was  a  legacy  of  1,0002. 
given  by  two  successive  codicils,  and  it  was  in  each  case  coupled 
with  the  gift  of  a  picture,  such  a  legacy  could  not  be  meant  to  be 
a  cumulative  legacy ;  it  was  only  one  thing,  and  therefore,  though 
money  was  associated  with  the  picture,  the  two  papers  were  held 
to  create  only  one  gift.  There  are  many  other  cases  which  have 
passed  on  that  principle. 

The  question  here  is,  whether  there  are  circumstances  to  show 
that  the  sum  of  20,0002.  given  by  the  codicil  of  1889,  was  a  substi- 
tution for  the  2,0002,  given  by  the  will,  and  the  8,0002.  given  by  the 
codicil,  or  was  an  addition  to  them.  The  rule  I  have  before  men- 
tioned is  contended  for  here,  namely,  that  the  third  codicil,  giving 
the  20,0002.,  must  be  taken  to  give  that  sum  as  an  addition  to  the 
2,0002.  and  the  8,0002.  previously  given  by  the  will  and  codicil.  Is 
there  anything  in  this  case  to  make  that  rule  applicable,  or  to  take 
it  out  of  its  operation  ?  My  Lords,  I  have  arrived  at  the  conclusion 
at  which  my  noble  and  learned  friend  opposite  and  the  present 
Lord  Chancellor  of  Ireland  have  arrived,  that  there  is  something 
to  take  this  case  out  of  the  application  of  the  rule  I  have  men- 
tioned. I  do  not  pay  much  attention  to  the  distinctions  that  have 
been  relied  on  by  the  counsel  at  the  Bar.  The  way  the  matter 
stands  is  this :  by  the  will  the  testator  gives  2,0002.  "  to  my  natural 
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and  reputed  daaghter,  Mary  Sheean,  for  her  own  sole  and  separate  Aussbll 
use."  Then  by  a  codicil,  five  years  afterwards,  he  says,  "Add  dickW 
3,000{.  to  the  2,0002.  to  which  Mary  Sheean  is  entitled  under  my 
will,  by  which  she  becomes  entitled  to  5,000Z."  Then  comes  another 
instrument,  which  is  not  in  the  form  of  a  codicil,  but  which  is 
published  as  his  last  will  and  testament.  It  is  not  material  to  this 
case,  as  it  relates  only  to  the  disposal  of  estates  purchased  since  he 
'executed  his  will.  Then  comes  the  codicil  in  question,  which  is  [  *306  ] 
truly  and  in  point  of  law  a  codicil,  though  it  is  not  in  terms  one, 
being  likewise  declared  to  be  signed  and  published  as  a  "  last  will." 
The  testator  died  a  few  days  afterwards.  What  are  the  words  he 
here  uses  ?  (His  Lordship  read  them.)  He  entirely  mistakes  as 
to  the  fact  that  there  had  been  nothing  in  the  will  about  her 
marrying  with  the  consent  of  her  uncle ;  there  had  been  something 
which  he  probably  thought  had  reference  to  that  matter,  but 
which  really  only  related  to  placing  her  at  school  with  the 
consent  of  the  uncle,  though  having  no  doubt  forgotten  what 
it  was,  he  imagined  it  to  be  a  restriction  as  to  marrying  without 
his  consent. 

I  do  not  pay  much  attention  to  the  circumstance  that  this 
instrument  is  not  called  a  codicil,  but  is  published  as  his  will ;  and 
the  reason  is,  because  the  preceding  codicil  had  been  signed  and 
published  in  the  same  way.  I  pay,  therefore,  little  attention  to  that, 
as  indicating  any  difference  in  this  last  instrument,  but  it  is  not 
wholly  to  be  disregarded.  There  might  have  been  a  reason  for  his 
doing  that  in  the  preceding  codicil.  It  may  be  that  that  was 
intended  to  be  described  as  his  will,  not  merely  as  a  codicil  to  his 
will,  in  order  to  show  that  it  was  meant  to  be  a  distinct  and  separate 
instrument,  relating  to  a  distinct  and  separate  property  dealt  with  in 
that  instrument  alone ;  and  as  that  property  was  a  newly-purchased 
estate  of  freehold,  he  might  desire  to  deal  with  it  in  a  separate  instru- 
ment which  should  go  with  the  muniments  of  that  estate.  There  is 
really  very  little  in  that.  What  does  appear  to  me  to  be  of  importance, 
as  distinguishing  this  last  codicil  from  that  which  preceded  it,  is 
this,  that  it  begins,  "  Not  having  time  to  alter  my  will,"  which  I 
interpret  to  mean, "  not  having  time  to  alter  the  whole  of  my  will,  to 
reconstruct  and  remake  my  will  over  again,  but  intending  to  do  so, 
and  desiring  to  guard  *against  any  risk,  I  do  it  quoad  my  natural  [  •307  ] 
daughter,  whereby  1  charge  the  whole  of  my  estates  and  property 
in  the  funds  with  20,000f.  for  her."  I  take  the  testator  to  mean  this ; 
''  I  have  not  time  to  do  that  which  I  should  wish  to  do  if  I  had  more 
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Russell  time,  namely,  to  make  a  new  will  altogether,  and  in  that  sense  to 
DioKsoK.  ^^^  ^7  ^^^  >  ^^^  having  time  to  do  that,  I  do  however  alter  it  to 
this  extent,  so  far  as  it  relates  to  the  interests  of  my  natural 
daughter.  I  alter  it  in  this  way,  that  I  charge  my  property  with 
20,000{.  for  her."  That  appears  to  me  to  be  an  alteration  in  the 
strict  sense  of  the  words,  and  cannot  be  an  addition,  and  therefore, 
upon  that  ground,  it  appears  to  me  the  parties  who  claim  the  5,0001. 
in  addition  to  the  20,000L,  claim  something  to  which  they  are  not 
entitled ;  and  consequently,  that  the  only  decree  that  we  have  to 
deal  with,  namely  that  of  1847,  was  quite  right  in  dismissing  the 
suit,  and  must  now  be  affirmed. 

LoBD  St.  Leonards  : 

I  agree  with  my  noble  and  learned  friend,  that  the  decree  of  the 
Court  below  must  be  affirmed. 

When  the  case  first  came  before  me  in  Ireland,  it  was  one  on 
which  I  never  was  able  to  entertain  the  slightest  doubt.    The 
testator  had  a  natural    daughter.     By    the    first   testamentary 
instrument  he  gave  to  this  child  the  sum  of  2,000!.,  describing  her 
"  as  his  natural  or  reputed  daughter,  Mary  Sheean,"  not  by  his  own 
name,  but  by  the  name,  probably,  of  her  mother,  and,  so  described, 
he  gave  her  2,0002.  for  her  own  sole  and  separate  use.  The  interest 
of  51.  per  cent.,  to  be  added  from  the  time  of  his  death,  was  to  be 
expended  on  her  education,  which  he  wished  to  be  conducted  at 
Bristol,  or  somewhere  in  the  neighbourhood;  and  he  gave   the 
charge  of  her  to  his  brother.    As  she  advanced  in  years,  by  another 
[  'SOS  ]      codicil  (for  he  made  these  ♦codicils  from  time  to  time),  he  expressly 
added  a  bequest  of  8,000Z.  to  the  one  of  2,000Z.,  to  Mary  Sheean, 
calling  her  his  daughter,  by  which  she  became,  as  he  says  in  the 
codicil,  entitled  to  the  sum  of  6,0002.      Up  to  that  time  he  was 
treating  her,  therefore,  simply  in  the  character  of  his  natural 
daughter.    In  the  second  codicil  he  says,  "  I  add  "  the  sum,  which 
is  not  an  immaterial  circumstance,  because  it  shows  that  when  he 
meant  addition  he  knew  how  to  express  it ;  but  up  to  that  time  he 
did  not  acknowledge  her  as  his  legitimate  daughter, — he  could 
not  certainly  make  her  legitimate  by  any  acknowledgment  of  his, — 
but  he  did  not  adopt  her  into  his  family.      In  the  second  codicil  he 
does  not  even  state  that  he  considers  her  as  his  daughter.     As  far 
as  the  facts  appear,  I  collect  that  he  must  have  been  in  a  dangerous 
state  of  health  when  he  made  his  last  codicil :  it  was  made  on  the 
4th  of  September,  and  he  died  within  ten  days  afterwards.  He  calls 
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it  a  will,  and  a  partial  will  it  is,  but  that  explains  the  circumstance  Bubsbll 
of  his  anxiety  to  alter, — for  he  meant  to  alter  that  which  he  had  diokron. 
already  done.  The  words  are  these — (his  Lordship  read  them). 
Without  looking  to  any  rule  of  law,  I  am  now  merely  seeing  what 
was  his  intention.  Finding  the  hand  of  death  near  him,  and  having 
in  a  measure  stigmatized  his  daughter  by  calling  her  his  illegitimate 
daughter,  he  meant  to  place  her  before  the  world,  as  far  as  he  could, 
in  the  situation  of  his  actual  daughter;  he  adopted  her,  and 
acknowledged  the  relation  in  which  she  stood  to  him,  without 
anything  painful  to  her  or  to  those  who  might  become  connected 
with  her,  from  his  description  of  her.  How  differently  was  she 
treated.  She  was  then  treated  as  a  daughter.  He  was  a  man  of 
considerable  property,  and  instead  of  giving  her  2,000!.,  as  he  had 
done  in  the  first,  and  8,000/.  more,  as  he  had  done  in  the  second 
codicil,  he  gives  her  20,0002.  at  once,  charged  upon  the  whole  of  his 
proper^.  What,  then,  was  *the  change  of  intention  ?  While  he  [  *^^^  ] 
treated  her  as  an  illegitimate  child,  he  gave  her  the  portion  of  an 
illegitimate  child;  when  he  adopted  her  into  his  family,  and 
acknowledged  her  before  the  world  as  his  daughter,  he  meant 
to  place  her  in  the  situation  of  his  daughter,  and  gave  her 
what  might  be  considered  for  any  young  lady  a  very  considerable 
fortune,  he  gave  her  20,0002.  Gould  he  imagine  that  his  daughter, 
whom  he  thought  he  had  honoured  by  placing  her  before  the  world 
as  his  daughter,  would  fall  back  on  the  disagreeable  description 
under  which  she  would  be  found  mentioned  in  the  will  and  the  first 
codicil,  and  would  after  his  death  come  forward  and  say,  ''  First,  I 
come  as  Mary  Sheean,  the  natural  daughter  of  the  testator ;  pay 
me  the  2,0002.  and  pay  me  the  8,0002. ; "  and  then,  after  she  has 
received  that,  say,  "  Now  I  come  in  the  character  of  Mary  Dickson^ 
the  acknowledged  daughter  of  my  father ;  pay  me  the  20,0002.  ?  " 
It  would  be  rather  singular  to  see  her  giving  receipts  for  these 
different  legacies,  one  in  the  name  of  Mary  Sheean,  as  the 
illegitimate  daughter,  the  other  in  the  name  of  Mary  Dickson,  the 
legitimate  daughter  ;  and  if  anything  could  have  disturbed  this 
gentleman  in  his  grave,  it  would  have  been  the  notion  that  the 
young  lady  ever  would  have  set  forth  such  a  claim  as  she  has 
attempted  to  establish  in  the  different  stages  of  this  cause. 

It  appears  to  me, — I  am  now  speaking  simply  of  the  intention, — 
that  there  could  be  no  doubt  about  the  intention  of  the  testator. 
He  says,  ''  I  have  no  time,  death  is  pressing  heavily  on  me,  I  want 
to  alter  my  will,  but  I  will  not  run  the  risk  of  altering  my 
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HusflBtL      will."     Does  any  man  believe  that  if  he  had  run  that  risk,  he 

Dickson,  would  have  repeated  those  legacies  which  he  had  given  to  her 
as  his  natural  daughter  ?  Every  man  of  common  sense  knows  that 
no  such  thing  would  have  taken  place-  Can  any  man  believe  that, 
if  he  had  been  able  to  frame  a  regular  will,  and  introduce  his 

[  'Sio  ]  •daughter,  as  apparently  he  gladly  would  have  done,  by  his  own 
name,  as  his  acknowledged  daughter,  he  would  have  given  her  the 
2,000Z.  and  the  8,000Z.,  and  then  the  20,000Z.  ?  In  his  view  she  had 
changed  her  character  ;  changing  her  character,  she  had  changed 
her  position  ;  changing  her  position,  he  changed  her  fortune.  He 
never  meant  that  what  he  had  given  to  her  in  the  one  position 
should  be  given  to  her  in  another  position.  In  the  one  character 
he  gave  her  a  small  sum,  in  the  other  a  large  sum  :  she  must  take 
the  one  character  or  the  other,  she  cannot  take  both.  This 
accounts  for  the  words  "Not  having  time  to  alter  my  will."  I 
have  got  the  report  before  me  of  what  fell  from  me  when  I  decided 
this  case  in  Irelsind,  and  I  see  I  expressly  put  it  on  the  very  ground 
which  has  been  adverted  to  by  my  noble  and  learned  friend, 
namely,  that  it  was  an  alteration  of  the  will,  and  that  if  he  had  had 
time,  he  would  have  made  a  new  will,  and  the  new  will  would  have 
contained  what  appears  in  this,  which  was  to  supply  the  place  of 
what  he  could  not  at  that  moment  feel  sure  he  should  have  time  to 
prepare,  namely,  a  new  will.  I  put  it  twice  upon  that  express 
ground.  The  question  then  is,  how  is  this  reconcileable  with  the 
rule  of  law  ?  I  was  very  careful  in  what  fell  from  me,  as  I  always 
am,  not  to  break  in  upon  any  rule  of  law.  I  considered  myself  at 
liberty,  without  trenching  upon  any  rule  of  law,  or  breaking  in 
upon  any  decision,  to  determine  this  case  upon  the  intention. 
There  is  no  rule  of  law  that  prevents  a  Court  from  looking  to  the 
intention.  Every  case  that  you  open  says.  If  you  find  the  intention, 
you  are  at  liberty  to  act  upon  it ;  and  the  simple  question  in  this 
case  is.  Do  you  or  do  you  not  find  the  intention  ?  Of  that  I  have 
already  spoken.  Then  there  is  no  difficulty  about  the  rule  of  law. 
There  is  no  case  exactly  like  this,  nor  is  it  likely  that  exactly 
such  a  case  should  frequently  occur.     You  must  depend  upon  the 

[  •311  ]  principle.  If  you  can  find  *  within  the  four  corners  of  the 
instrument  an  intention,  not  that  the  legacy  shall  be  cumulative, 
but  that  it  shall  be  substitutionary,  you  are  at  perfect  liberty  to  act 
upon  that  intention ;  you  are  not  only  at  perfect  liberty,  but  you 
are  bound  by  law  to  give  eflfect  to  it,  provided  only  that  it  does  not 
contravene  any  existing  rule  of  law. 
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There  may  possibly  be  persons  who  would  not  come  to  the  same      Bussell 
conclusion  on  the  construction  or  this  will,  but  hitherto  all  opinions      Dickson. 
have  been  unanimous  on  that  point.     The  case  has  been  frequently 
quoted  since  it  was  decided,  and  never  with  disapprobation. 

This  case  took  a  very  singular  turn.  It  was  decided  by  me  in 
Ireland  in  1842.  This  young  lady  received  the  20,0002.  after  the 
decision,  and  not  only  received  that  sum,  but,  as  the  father  had 
adopted  her  and  placed  himself  in  loco  parentis,  I  gave  her  interest, 
according  to  the  rule  of  Court,  on  the  20,0002.,  which  I  should  not 
have  been  at  liberty  by  the  rule  of  Court  to  do,  if  I  had  adopted  a 
different  construction  of  the  will.  She  took  the  principal  and  the 
interest,  and  then,  seeming  to  find  fault  with  the  decision,  and 
having  a  child  bom,  she  filed  a  new  bill.  That  bill  came  before  my 
learned  successor,  the  present  Lord  Chancellor  of  Ireland ;  it  was 
argued  at  great  length  by  the  first  counsel  at  the  Bar  there,  three 
on  one  side,  and  four  on  the  other ;  thirty-six  authorities  were  cited, 
and  he  came  to  the  same  conclusion  which  his  predecessor  had  done, 
and,  after  a  fortnight's  time  taken  for  further  consideration,  he 
adhered  to  the  opinion  he  had  at  first  expressed.  The  whole  argu- 
ment was  addressed  to  the  very  decree  against  which  there  had 
been  no  appeal,  and  had  reference  only  to  the  judgment,  against 
which  there  is  no  appeal.  It  is  well  as  it  has  happened,  that  the 
House  has  come  to  this  decision,  for  otherwise  we  should  have  been 
in  much  embarrassment  to  know  what  to  do  with  the  case,  because, 
if  the  decree  of  1847  had  been  reversed,  the  decree  of  *1842  would  [  ^312  ] 
still  have  stood,  and  would  have  bound  the  parties  to  that  suit. 
Fortunately,  it  has  happened  that  that  embarrassment  has  not 
taken  place,  and  I  entirely  agree  in  the  opinion  expressed  by  my 
noble  and  learned  friend.  Upon  the  first  hearing,  the  lady  had  her 
costs  out  of  the  funds.  On  the  second  bill  being  filed,  the  present 
Lord  Chancbllob  of  Ibbland  dismissed  the  bill,  with  costs ;  and  I 
apprehend  that  this  appeal  should  also  be  dismissed,  with  costs. 


Ex  PAETE  WHITE,  In  re  TOMMEY   v.  WHITE.  is^s. 

'  Feb,  25. 

(4  H.  L.  0.  313—336.)  March  3,  7. 

April  5. 

A  judgment  of  this  House  given  on  an  appeal  cannot  be  reversed;  but  

where  such  appeal  and  judgment  have  been  obtained  by  suppression  and  Lord 

misrepresentation,  the  House  will  afterwards  discharge  the  order  granting  Cranwobth, 

the  leave  to  appeal  and  the  order  constituting  the  judgment  thereon.  ^^' 

A  decree  in  Chancery  was  made  in  January,  1S35,  and  enrolled  in  May  [  313  J 
of  that  year.    A  petition  for  leave  to  appeal  against  it  (the  proper  time  for 
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Ez  parte  appealing  having  gone  by)  was  presented  in  February,  1839,  and  refofied. 

White.  The  party  who  was  dissatisfied  with  the  decree  filed  a  bill  of  review  in  18f4. 

A  demurrer  to  that  bill,  for  want  of  equity,  was  allowed.  The  order 
allowing  the  demurrer  was  appealed  against  in  1846,  and  in  the  appeal  the 
original  decree  was  expressly  complained  of.  In  July,  1847,  there  was  a 
general  dismissal  of  the  appeal,  and  the  order  allowing  the  demurrer  was 
specially  mentioned  in  the  order  of  dismissal ;  but  the  original  decree  was 
not  mentioned.  In  1848  there  was  a  petition  for  leave  to  appeal  against 
the  original  decree  and  certain  other  orders  made  in  the  course  of  the  pro- 
ceedings, but  which  had  not  then  been  enrolled,  and  in  the  petition  it  was 
stated  that  "it  appeared  by  the  order  of  July,  1847,  that  the  decree  of 
January,  1835,  had  not  been  complained  of,  and  therefore  that  their  Lord- 
ships had  not  made  any  declaration  with  respect  to  it,"  and  that  "  the  said 
decree  had  never  been  adjudicated  upon  by  their  Lordships."  On  this 
petition,  and  after  other  proceedings  taken,  leave  was  given  to  include  in 
the  appeal  the  decree  of  January,  1835.  The  appeal  was  heard  ex  parte, 
and  in  June,  1850,  the  decree  was  reversed : 

Held,  that  this  reversal  had  been  obtained  by  suppression  and  misrepre- 
sentation, and  the  parties  affected  by  it  having  petitioned  for  relief,  the 
House  discharged  the  order  giving  leave  to  appeal  against  the  decree  of 
January,  1835,  and  the  order  which  had  reversed  that  decree. 

No  costs  were  given. 

In  May,  1882,  Tommey  took  the  lease  of  an  hotel  in  SackvUle 
[  •314  ]  Street,  Dublin,  for  thirty  years.  In  May,  1888,  *he  assigned  this  lease 
and  his  stock  in  trade  to  White,  Gourtenay,  and  Keman,  in  trust  for 
his  creditors.  Under  certain  circumstances  the  trustees  were  to 
have  a  power  to  sell,  giving  three  months'  notice.  They  claimed, 
on  the  5th  of  April,  1884,  to  exercise  this  power ;  but  as  Tommey 
resisted,  they,  on  the  9th  of  that  month,  filed  a  bill  against  him  in 
the  Court  of  Chancery,  in  Ireland,  for  a  sale,  the  appointment  of  a 
receiver,  and  an  injunction.  On  the  25th  of  April,  1884,  the 
Master  of  the  Bolls  made  an  order  for  a  receiver  and  an  injunc- 
tion (this  order  was  not  enrolled  till  the  18th  June,  1849),  and  on 
the  15th  May,  1884,  an  order  for  a  writ  of  assistance  to  put  the 
receiver  into  possession.  On  the  80th  of  January,  1885,  Lord  Chan- 
cellor BuoDBN  made  a  decree  for  the  sale,  reserving  further  direc- 
tions. The  sale  took  place  accordingly.  This  decree  was  enrolled 
by  the  trustees  on  the  20th  of  May,  1885.  On  the  8rd  of  June, 
1886,  Lord  Chancellor  Plunket  made  a  decretal  order,  founded  on 
this  decree.  In  1837,  Tommey  filed  a  cross  bill,  in  the  nature  of  a 
bill  of  revivor  and  supplement,  which  was  dismissed  for  want  of 
prosecution.  On  the  19th  of  June,  1887,  Tommey  petitioned  to 
have  the  property  sold  restored  to  him.  On  the  following  day 
Lord  Plunxet  heard  and  dismissed  this  petition.  In  February, 
1889,  Tommey  petitioned  this  House  for  leave  to  appeal  against 
the  decree  of  the  80th  of  January,  1885,  the  standing  order  118 
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preventing  him  from  bringing  an  appeal  without  special  leave  given,     Bx  parte 

'  Whitb 
as  more  than  three  years  had  elapsed  since  its  enrolment.    Leave 

vas  refased.  In  March,  1889,  Tommey  petitioned  the  House  that 
the  order  of  the  Appeal  Committee  might  be  rescinded,  declaring 
that  he  desired  to  appeal  against  the  decision  of  Lord  Plunebt, 
*made  on  the  20th  of  June,  1887,  by  which  a  return  of  the  property  [  •sis  ] 
sold  had  been  refused.  Leave  was  granted,  and  an  appeal  was 
accordingly  presented  against  his  Lordship's  order.  This  appeal 
was  heard  ex  parte,  and  was  dismissed  (i).  In  June,  1844,  Tommey 
filed  a  bill  against  White,  Courtenay,  and  Keman,  for  review  and 
reversal  of  the  decree  of  SOth  January,  1885,  he  having  previously 
filed  a  supplemental  bill,  which  was  dismissed  for  irregularity  and 
non-compliance  ii^ith  the  general  orders  of  the  Irish  Court  of 
Chancery  (2).  The  defendants  demurred  to  this  original  bill  of 
June,  1844,  for  want  of  equity,  and  on  the  80th  of  January,  1845, 
the  Masteb  of  thb  Bolls  made  orders  allowing  the  demurrer  with 
costs.  An  appeal  against  this  order  was  presented  to  Lord  Chan- 
cellor SuGDBN,  who,  by  an  order  of  the  14th  of  February,  1845, 
affirmed  that  of  the  Mastbb  of  thb  Bolls.  In  February,  1846, 
Tonuney  presented  to  this  House  an  appeal  against  these  orders  of 
1845,  and  also  against  the  decree  of  January,  1885,  which  appeal  was 
heard  ex  parte  the  appellant,  and  was  dismissed  (8) ;  but  the  order 
of  dismissal,  dated  8th  July,  1847,  did  not  expressly  mention  the 
decree  of  January,  1885,  but  dismissed  the  appeal  and  affirmed  the 
orders  of  January  and  February,  1845.  On  the  Srd  of  April,  1848, 
Tommey  presented  a  petition  to  the  House  to  be  allowed  to  appeal 
against  the  decree  of  January,  1885,  the  orders  of  April  and  May, 

1884,  and  the  decree  of  June,  1886,  the  last  three  not  having  been 
then  enrolled.  This  petition  set  forth,  *'  That  your  petitioner  is 
advised  to  appeal  from  the  said  several  decrees  of  the  80th  January, 

1885,  and  Srd  June,  1886,  and  from  two  orders  of  the  Mastbb  of 

THE  Bolls  *in  Ireland,  dated  respectively  the  25th  April,  1884,  and  t  *316  ] 
16th  May,  1884,  mentioned  in  the  said  first  decree,  and  which  said 
last-mentioned  orders  have  not  been  enrolled.  That  by  an  order  of 
this  Bight  Hon.  House,  dated  5th  February,  1846,  it  appears  that 
an  appeal  was  brought  on  your  petitioner's  behalf,  '  complaining  of 
a  decree  of  the  Court  of  Chancery  in  Ireland,  of  the  80th  January, 
1885  (which  said  decree  was  enrolled  on  or  about  the  17th  day  of 
April,  1886),  also  of  two  orders,  on  demurrer,  of  the  Mastbb  of  thb 

(1)  6  OL  &  Fin.  786.  (3)  1  H.  L.  C.  160. 

(2)  6  Ir.  Eq.  Rep.  303. 
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Ez  parte  BoLLS  in  Ireland,  dated  respectively  the  80th  January,  1845,  and 
^"^  also  of  an  order  of  the  said  Court  of  Chancery  of  the  14th  of 
February,  1845 ; '  and  praying  your  Lordships  to  reverse  the  said 
decree,  and  also  to  reverse  the  said  several  other  orders  appealed 
from.  That  by  an  order  dated  8th  July,  1847,  your  Lordships 
were  pleased  to  order  '  That  the  said  two  orders  on  demurrer  of  the 
Master  of  the  Bolls  in  Ireland,  dated  respectively  the  80th 
January,  1846,  and  the  said  order  of  the  Court  of  Chancery  in 
Ireland,  of  the  14th  February,  1845,  complained  of  in  the  said 
appeal,  be,  and  the  same  were  thereby  affirmed ; '  that  it  appears 
by  the  said  order  of  the  8th  of  July,  1847,  that  the  said  first 
decree  of  the  SOth  of  January,  1885,  was  not  complained  of  in 
the  appeal  presented  on  your  petitioner's  behalf  on  the  3rd  of 
February,  1846,  and  therefore  your  Lordships  have  not  been 
pleased  to  make  any  declaration,  with  respect  to  the  decree  men- 
tioned, in  the  order  of  the  5th  February,  1846,  as  having  been 
appealed  from.  That  the  said  several  decrees  and  orders  which 
form  the  subject  of  your  petitioner's  new  appeal  have  never  been 
adjudicated  upon  by  your  Lordships."  The  Appeal  Committee,  on 
the  28rd  of  May,  1848,  gave  leave  to  Tommey  to  appeal  against  the 
decree  of  1886  and  the  orders  of  1884,  with  liberty,  when  the 
appeal  should  be  before  the  House,  to  make  application  to  include 
[  •317  ]  therein  the  decree  of  1885.  In  June,  1848,  ♦Tommey  presented  his 
appeal,  and  made  the  application  thus  permitted,  and  in  September, 
1848,  a  report  of  the  Appeal  Committee,  recommending  that  he 
should  be  allowed  leave  to  amend  his  appeal  by  including  the  decree 
of  January,  1835,  was  agreed  to  by  the  House.  The  appeal  was 
amended  accordingly,  was  heard  ex  parte  on  the  18th  of  June,  1850, 
and  on  the  2nd  July,  1850,  judgment  was  pronounced,  reversing  all 
that  had  previously  been  done  (i). 

On  the  22nd  of  July,  Messrs.  White,  Courtenay,  and  Reman,  who 
had  taken  no  part  in  the  proceedings  in  this  House,  presented  a 
petition  for  rehearing  of  the  appeal ;  which  petition  was,  on  the 
25th  of  July,  refused  to  be  entertained  by  the  House.  They  after- 
wards presented  a  petition  praying  that  they  "  might  be  heard  in 
opposition  to  the  amended  petition  and  appeal  of  the  27th  of 
June,  1848,  and  in  support  of  the  several  decrees  and  orders  therein 
complained  of,  notwithstanding  the  order  of  the  2nd  of  July,  1850, 
and  that  for  that  purpose  there  may  be  a  rehearing  of  the  said 
amended  petition  and  appeal,  &c.  &c.,  and  that  your  Lordships  will 
(1)  3  H.  L.  0.  49.     See  88  E.  R  26. 
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grant  to  your  petitioners  such  further  or  other  relief  in  the  premises      Ex  parte 
as  to  your  Lordships,  in  your  great  wisdom,  shall  seem  meet  and  """^ 

the  circumstances  of  this  case  shall  require."  Tommey  presented  a 
counter  petition,  praying  the  House,  in  substance,  to  dismiss  their 
petition. 

The  House,  on  the  report  of  the  Appeal  Committee,  granted  the 
petitioners  leave  to  be  heard,  by  one  counsel  on  a  side,  on  the 
subject  of  this  petition,  for  relief  against  the  appeal  of  1848,  and 
the  proceedings  thereon. 

Sir  F.  Kelly   (with   whom   was   Mr.  F.  S.  Reilly),  for  the 
petitioners : 

*  *  The  petitioners  pray  that  their  petition  may  be  entertained  on       [320] 
two  grounds ;  first,  that  the  House  having  entertained  the  appeal  of 

1846,  which  was  against  the  decree  of  1885,  and  having  in  1847 
dismissed  that  appeal,  the  judgment  of  this  House,  so  pronounced 
in  1847>  may  be  treated  as  final  with  respect  to  that  decree,  and 
that  there  is  no  jurisdiction  in  this  House  again  to  entertain  the 
same  appeal  against  the  same  decree ;  secondly, — and  this  is  the 
more  important  ground, — that  the  permission  to  include  the  decree 
of  January,  1885,  in  the  appeal  of  1848,  and  consequently  the 
inducement  to  this  House  to  entertain  that  appeal,  was  procured 
by  fraud,  falsehood,  and  misrepresentation  ;  and  all  the  pro- 
ceedings taken  under  it  are  therefore  void,  and  the  parties  thereby 
injuriously  affected  ought  to  be  let  in  to  defend  themselves  against 
such  erroneous  proceedings. 

Mr.  Elmsley,  for  Tommey : 

*  ♦    Before  1848  the  House  had  really  never  decided  on  the       [  322  ] 
decree  of    1885,  and   then,  after  fully  debating  the  question  of 
allowing  Tommey  leave  to  appeal  against  that  decree,  the  Appeal 
Committee  granted  him  that  leave. 

(Thb  Lobd  Chancellor  :  It  is  the  petition,  then,  presented  by  him 
which  is  charged  to  be  a  fraud  on  the  House,  for  no  lawyer  can  read 
it  without  believing  that  it  asserts  that  the  decree  of  January, 
'  1885,  was  never  complained  of. 

Lobd  Trubo  :  And  therefore,  as  that  decree  was  supposed  *not  to      t  •323  ] 
have  been  complained  of,  the  Committee  and  the  House  thought 
that  it  had  not  been  disposed  of.    The  reverse  was  the  fact.) 

*  *    The  statement  in  the  petition  of  Aprils  1848,  thaf'it  appears 
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Bx  parte  by  the  order  of  July,  1847,  that  the  decree  of  January,  1835,  was  not 
complained  of  in  the  appeal  of  February,  1846,"  is  not  a  misrepre- 
sentation ;  it  is  a  true  statement :  the  order  of  July,  1847,  does  not 
mention  the  decree  of  January,  1885  ;  and  the  appellant  did 
distinctly  convey  to  the  House  the  fact  that  he  had  brought  that 
decree  under  the  notice  of  the  House,  but  that  the  House  had  not 
adjudicated  upon  it.  The  order  of  July,  1847,  establishes  the  truth 
of  that  statement. 

[  324  ]  Mr.  ReiUy  (in  the  absence  of  Sir  F.  KeUy),  in  reply.    *     ♦     ♦ 

April  b.       Thb  Lobd  Chanobllob  : 

[  S26  ]  This  case  comes  before  your  Lordships  upon  a  petition  presented 

under  very  unusual  circumstances,  circumstances  fortunately  of  rare 
occurrence,  and  which  I  will  shortly  state.  (His  Lordship  did  so. 
On  coming  to  that  part  of  the  statement  which  related  to  the  bill  of 
review  filed  in  1844,  he  said:)  Tommey  was  quite  justified,  if  he 
thought  fit,  in  taking  any  further  steps  which  the  law  enabled  him 
to  take,  and  consequently,  in  the  year  1844,  he  filed,  in  the  (3ourt  of 
Chancery  in  Ireland,  a  new  bill  of  review,  calling  in  question  the 
decree  of  the  year  1885.  In  order  to  sustain  a  bill  of  review,  the 
party  filing  such  a  bill  must  be  able  to  do  one  of  two  things. 
Either  he  must  show  that  there  is  error  apparent  on  the  face  of  the 
original  decree,  or  he  must  show  that  though  the  decree  appears  on 
the  face  of  it  to  be  correct,  yet,  from  matters  subsequently  coming 
to  his  knowledge,  and  which  he  had  not  the  means  of  bringing  before 

[  *327  ]  the  Court  upon  the  hearing  of  the  original  *cause,  the  decree  is  in 
fact  wrong.  In  order  to  sustain  a  bill  of  review  upon  that  latter 
ground,  the  party  filing  such  bill  is  put  to  the  necessity  of  filing 
with  it  an  affidavit  stating  the  truth  of  the  matter  so  subsequently 
discovered.  No  such  affidavit  was  filed  here,  and  therefore  the  bill 
of  review  must  be  founded,  if  it  could  be  supported  at  all,  upon 
error  apparent  upon  the  face  of  the  decree  itself. 

Such  a  bill  was  filed  on  the  5th  of  June,  1844.  To  that  bill  the 
defendants,  the  trustees,  demurred,  on  the  ground  that  there  wa^ 
no  error  apparent  upon  the  face  of  the  decree.  Those  demurrers 
came  on  to  be  heard  before  the  Master  of  the  EoUs  in  Iceland,  and 
afterwards  by  way  of  appeal  before  th^  Lord  Chancellor,  and  in  both 
cases  the  demurrers  were  allowed.  Both  those  learned  Judges  were 
of  opinion  that  there  was  no  error  at  all  apparent  upon  the  face  of 
the  decree. 
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In  that  state  of  things,  on  the  5th  of  February,  1846,  Tommey      Ex  parte 

Whites. 
presented  an  appeal  to  this  House  against  those  decisions  pro- 
nounced by  the  Master  of  the  Boi.ls  and  the  Lord  Chancellor  of 
Ireland,  in  the  year  1845,  whereby  they  allowed  the  demurrers, 
and  in  that  same  appeal  he,  certainly  very  erroneously,  did  that 
which,  if  this  House  had  been  aware  of  it,  would  probably  not  have 
been  permitted;  he  included  in  it,  also,  a  complaint,  by  way  of 
appeal,  against  the  original  decree  of  1885,  as  to  which  the  House 
had  already  refused  to  allow  him  to  appeal  six  or  seven  years  before. 
However,  in  point  of  fact,  he  did  appeal  against  the  decree  of  1885, 
and  against  the  subsequent  orders.  That  appeal  against  the  decree 
of  1885,  and  the  orders  of  1845,  came  on  to  be  heard  before  your 
Lordships  in  the  month  of  July,  1847,  and  upon  the  hearing  the 
appeal  was  dismissed,  and  the  two  orders  on  the  demurrers  affirmed. 
There  is  this  distinction,  undoubtedly,  and  *some  little  point  was  [  •328  ] 
made  respecting  it,  though  I  conceive  it  to  be  utterly  unimportant, 
that  the  appeal  was  dismissed  generally,  and  then  that  which 
perhaps  was  mere  surplusage  was  added  as  to  the  orders  upon  the 
demurrers,  not  only  that  the  appeal  against  them  was  dismissed, 
but  that  they  were  affirmed.  As  to  the  decree  of  1885,  nothing  was 
said,  except  that  the  appeal  was  dismissed.  I  presume  the  reason 
of  that  was  this,  that  the  House  must  have  considered  that  though 
Tommey  had  presented  such  an  appeal,  it  was  altogether  irregular ; 
the  House  had  refused  him  leave  to  present  such  an  appeal,  and 
therefore,  being  an  irregularity  altogether,  it  was  dismissed,  no 
order  at  all  was  made  upon  it ;  but  an  order  was  made  in  respect 
of  the  orders  upon  the  demurrers,  which  alone  were  regularly 
brought  before  the  House  on  appeal.  It  is  a  mere  conjecture 
whether  that  was  the  reason  of  the  distinction,  or  whether  it  was  a 
distinction  which  crept  in  per  incuriam  ;  what  was  the  cause  of  it  I 
do  not  know  ;  but  what  is  important  is,  that  the  appeal  in  which, 
contrary  to  the  order  of  the  House,  or  without  the  order  of  the 
House,  the  decree  of  1885  had  been  included,  was  dismissed. 

That  took  place  on  the  8th  of  July,  1847  ;  but  Tommey  was  not 
minded  to  acquiesce  in  it,  and  on  the  8rd  of  April,  1848,  he  pre- 
sented another  petition  to  be  allowed  to  appeal  against  the  decree 
of  1885,  and  against  the  orders  of  1884  (which  were  interlocutory 
orders  before  the  decree  appointing  a  receiver,  and  have  become 
perfectly  unimportant),  and  against  the  decree  on  further  directions. 
Now  with  regard  to  all  those  proceedings,  except  the  decree  of 
1885,  there  is  no  order  of  your  Lordships'  House  that  stood  in  the 

9—2 
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Bz  parte  way  of  such  an  appeal ;  for  though  a  great  many  years  had  elapsed, 
yet  the  order  of  your  Lordships'  House,  as  it  then  existed,  was 
only  an  order  to  prevent  persons  appealing  except  within  a  certain 

[  '329  ]  time  after  the  decree  or  orders  had  *been  enrolled,  a  mere  formal 
proceeding;  and  inasmuch  as  nothing  here  had  been  enrolled 
except  the  original  decree,  there  was  no  order  of  this  House  which 
stood  in  the  way  of  an  appeal  against  those  subsequent  proceedings. 
Consequently,  what  was  done  was  this  :  Tommey  presented  his 
petition,  stating  in  it  as  follows.  (His  Lordship  read  the  petition  (1) .) 
That  is  a  complete  misrepresentation.  It  was  argued  that  all 
that  is  said  is,  that  it  appears  by  the  order  that  the  decree  of  1885 
was  not  complained  of.  Now  that,  I  think,  is  fencing  or  quibbling 
in  a  way  that  your  Lordships  will  never  permit  to  any  suitor  at 
your  Bar.  If  you  come  to  scan  the  matter  in  the  closest  way,  it  is  a 
misrepresentation.  It  is  not  correct  to  say,  that  it  appears  by  the 
order  that  the  decree  of  1885  was  not  complained  of  ;  perhaps, 
speaking  by  the  card,  it  might  not  have  been  an  untruth  to  say, 
that  it  does  not  appear  by  the  order  that  it  was  complained  of ;  that 
is  a  statement  which  might,  in  mere  strictness  of  language,  have 
been  warranted.  But  it  is  not  in  any  sense  true  to  say  that  it 
appears  by  the  order  that  it  was  not  complained  of.  All  that  can 
be  said  is,  that  the  order  is  silent  about  it,  if  you  can  treat  it  as 
being  silent  when  it  dismisses  in  terms  the  appeal,  which  did  in 
fact  include  that  decree  as  a  subject-matter  of  complaint.  It 
appears  to  me,  that  it  was  a  statement  well  calculated  to  mislead 
your  Lordships.  However,  it  was  introduced  into  the  petition  of 
Tommey,  and  that  petition  was  referred  to  the  Appeal  Committee 
to  decide  whether  he  should  have  leave  to  appeal  against  those 
several  orders  which  had  not  been  enrolled,  and  as  to  which  he  was 
not  barred  by  the  standing  orders  of  the  House,  and  also  against 
the  decree  as  to  which  he  was  barred,  but  which  he  thus  alleged 
not  to  have    been    complained    of    or    adjudicated  upon.    That 

[  •sso  ]  ♦petition  was  successful,  for  on  the  28rd  of  May,  1848,  leave  was  given 
to  him  by  the  Appeal  Committee  to  appeal  against  the  orders 
which  had  not  been  enrolled,  and  leave  was  also  given  to  him,  when  he 
should  have  lodged  his  appeal  against  the  unenrolled  orders,  to 
apply  for  leave  to  amend  it,  by  including  in  it  the  enrolled  decree. 

Accordingly,  pursuant  to  that  leave,  on  the  27th  of  June,  Tommey 
did  present  to  the  House  a  third  appeal,  complaining,  not  of  the 
enrolled  decree,  but  of  the  unenrolled  orders.    Having  done  that, 

(1)  See  ante,  p.  127. 
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and  80  obtained  the  locus  standi  for  which  the  Appeal  Committee  Ex  parte 
had  stipulated,  as  the  condition  on  which  he  might  apply  for  leave  to 
extend  his  appeal,  he  did,  on  the  29th  of  June,  1848,  present  a 
petition  to  the  House,  praying  to  be  allowed  to  do  so,  by  including 
in  it  the  enrolled  decree  of  January,  1835.  That  petition  was  heard 
before  the  Appeal  Committee,  and  the  leave  so  to  amend  his  appeal 
was  granted.  He  accordingly  extended  the  appeal  so  as  to  include  that 
decree,  and  the  cause  then  being  in  the  shape  of  an  appeal  against 
the  decree  of  1835,  as  well  as  against  other  subsequent  proceedings, 
came  on  to  be  heard  in  1850,  and  being  so  heard,  relief  was  given 
to  Tommey  by  reversing  everything  which  had  before  been  done. 

Mr.  Tommey  has  had  the  misfortune  of  being  a  person  in 
embarrassed,  and  indeed  totally  insolvent  circumstances ;  so  much 
so,  that  all  these  proceedings  have  been  carried  on  by  him  infoi-md 
pauperis.  Though  the  permission  so  to  carry  them  on  is  one 
which  must  be  given  for  the  furtherance  of  justice,  it  very  often 
operates  with  cruel  hardship  upon  the  opposite  parties,  and  so 
these  gentlemen  throughout  these  proceedings  have  found  it; 
because  I  observe  that,  from  the  time  of  these  proceedings  in  this 
House,  when  this  House  refused  to  allow  the  original  decree  to  be 
touched,  in  *the  year  1839,  the  parties  who  were  opposed  to  [  «sdi  ] 
Tommey,  namely  the  trustees,  have  never  appeared  at  all.  They 
have  taken  it  for  granted  that  your  Lordships  would  adhere  to  the 
resolution  to  which  you  then  came,  and  they  have  always  avoided 
the  expense  of  appearing.  One  sees  the  reason  of  that.  They 
could  not  appear  here  without  incurring  a  very  grievous  expense, 
and  they  relied  upon  the  fact  that  they  had  the  decree  of  January, 
1885,  in  their  favour,  and  that  that  decree  stood  untouched.  The 
property  had  been  sold  under  it,  and  your  Lordships  had  refused  to 
allow  any  appeal  to  be  heard  against  it,  therefore  they  left  Mr. 
Tommey  to  take  what  course  he  might  be  advised  to  take.  It  is 
not  pretended  that  notice  was  ever  served  upon  the  trustees,  the 
original  plaintiffs,  of  the  order  of  the  23rd  of  May,  1848,  by  which 
leave  was  granted  to  appeal  to  this  House  against  the  unenrolled 
decree,  with  liberty  to  apply  afterwards  to  add  the  enrolled  decree, 
or  of  the  second  order  of  the  2nd  of  September,  whereby  leave  was 
given  to  include  that  decree.  The  consequence  was,  that  this  was 
done  in  the  absence  of  those  gentlemen,  they  relying  upon  the 
former  order.  It  does  not  appear  whether  they  knew  what  had 
been  done  in  the  year  1847,  when  the  appeal  against  the  decree 
of  1885  had  been  dismissed;  but  certainly  they  knew  of  the  original 
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^PJJ^  order  by  which  the  House  had  refused  to  allow  any  appeal  against 
the  decree  of  1885.  The  original  plaintiffs,  relying  upon  that,  took 
no  pains  on  the  subject,  and  the  first  thing  which  they  heard  as  to 
the  result  of  what  had  taken  place  in  the  year  1860  was  this,  that 
all  which  had  been  done  from  the  beginning,  everything  which  had 
passed,  had  been,  behind  their  backs,  reversed.  Mr.  Tommey  had 
[  *S32  ]  come  here,  and  *had  conducted  the  case  as  he  had  his  other  cases, 
altogether  ex  parte.  For  that  I  do  not  think  he  was  to  blame.  I 
do  not  mean  that  he  did  not  attempt  to  serve  all  that  it  was  legally 
necessary  to  serve  with  notice;  but  such  was  the  result,  that  in 
truth,  behind  the  backs  of  the  parties  really  and  deeply  interested 
in  the  litigation,  all  that  had  been  done  in  it  was  reversed.  Under 
these  circumstances,  they  presented  the  petition  which  is  now 
under  your  Lordships'  consideration,  and  which  has  been  met  by 
the  counter-petition  of  Mr.  Tommey. 

Those  two  petitions  being  before  your  Lordships,  the  course  taken 
by  the  House  was  to  give  the  parties  leave  to  be  heard  upon  the 
matter  of  the  petitions,  by  one  counsel  on  a  side.  The  hearing  has 
now  taken  place,  and  has  received  the  full  attention  of  this  House. 
At  the  time  of  the  hearing,  there  were  present  my  noble  and 
learned  friend  Lord  Brougham,  now  not  here,  and  also  during  a 
large  portion  of  the  argument,  my  noble  and  learned  friend  Lord 
Truro,  who  is  compelled,  through  indisposition,  to  be  absent ;  but; 
from  both  those  noble  and  learned  Lords  I  have  the  fullest  authority 
to  say,  that  they  entirely  concur  in  the  course  I  am  about  to  recom- 
mend to  your  Lordships.  Lord  Brougham,  without  hesitation, 
because  he  heard  the  whole;  and  Lord  Tburo,  with  as  little 
hesitation  as  that  with  which  any  person  can  speak  who  has  not 
heard  everything  that  was  said.  He  does  not  wish  that  anything 
I  now  say  should  pledge  him  absolutely ;  because  it  is  possible  that 
he  might  have  altered  his  opinion  had  not  he  been  prevented  by  ill 
health  from  hearing  the  last  hour  or  two  of  the  argument.  With 
that  exception,  the  case  has  been  fully  heard  and  considered,  both 
by  Lord  Brougham  and  himself. 

Now  comes  tlie  important  question, — what  ought  your  Lordships 
[  •333  ]  to  do  in  this  state  of  things  ?  It  was  pressed  very  ♦strongly  on  the 
part  of  Tommey  by  his  counsel,  that  your  Lordships  in  truth  have 
no  jurisdiction;  that  after  a  matter  has  once  been  heard  and 
adjudicated  upon  in  this  ultimate  court  of  appeal,  there  is  an  end  of 
it,  that  there  must  be  an  end  somewhere,  and  that  if  it  can  be  said 
hat  the  trustees  can  be  heard  now  to  come  and  call  in  question  the 
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decree  of  1850,  what  is  to  prevent  Mr.  Tommey  coming  afterwards,      Ez  parte 
in  1860,  and  praying  your  Lordships  to  reconsider  it  again,  and  so         ^^^"' 
toties  quoties  to  the  very  end  of  time  ?    That  is,  undoubtedly,  an 
argument  entitled  to  the  greatest  weight;  but,  unfortunately  for 
Mr.   Tommey,   it  appears  to    me    to    be    an    argument    wholly 
inapplicable  to   his  case,  and  which  cannot  lie  in  the  mouth  of 
one  whose  case  has  been  twice  adjudicated  on  against  him  before 
it  was  adjudicated  on  in  the  last  instance  in  his  favour,  behind  the 
backs  of  the  other  parties.    I  say  adjudicated  on.    I  know  his 
argument  was,  that  the  merits  were  not  gone  into.    Whose  fault 
was  that  ?    It  was  adjudicated  on  in  1889,  when  this  House  held, 
on  general  principles,  that  it  was  not  fit  that  he  should  be  heard 
any  more ;  it  was  adjudicated  upon,  or,  but  for  his  own  fault,  might 
have  been  adjudicated  upon,  but  I  say  clearly  it  was  adjudicated 
on  in  1847,  when  he  brought  an  appeal  before  your  Lordships ;  an 
appeal  supported  by  a  case  containing  seven  reasons  for  reversal, 
of  which  four  related  to  the  original  decree,  and  three  to  the  other 
matters.    He  was  heard,  with  all  the  arguments  he  thought  fit  to 
put  forward,    and    on    that    occasion    the  House   came   to   the 
determination  that  that  appeal  ought  to  be  dismissed.    Does  any 
argument,  therefore,  as  to  the  finality  of  the  decree,  lie  in  the 
mouth  of  Mr.  Tommey  ?    For  the  reasons  I  have  stated,  I  think  it 
does  not.    I  think,  at  the  same  time,  that  that  argument  itself  is  one 
which  ought    to    receive    the    very    greatest  attention.    Several 
authorities  were  referred  to,  in  which  it  had  been  stated  by  Lord 
Eldon  and  other  learned  *  Judges,  that  a  case  once  decided  here       [  ^334  ] 
between  A.  and  B.,  is,  as  against  A.  and  B.,  conclusively  and 
for  ever  decided,  and  that  nothing  but  an  Act  of  Parliament  can 
afterwards  alter  the  decision.     I  think  that  is  so :  but  then  it 
appears    to    me    that    the    matter   was   finally    settled   against 
Mr.   Tommey  either  in   1889   or  in  1847,  and  that  brings    me 
to  observe  upon  the  qualification  which  is  introduced  by  Lord 
Eldon  on  this  subject,  which  has  a  material  bearing  upon  the 
present  case.    Although  in  any  question  decided  by  this  House 
upon  appeal  the  matter  is  finally  settled  between  the  litigant 
parties,  it  is  always  subject  to  this  condition,  that  if  one  party 
has,  by  any  misrepresentation,   I  will  not  put  it  so  high  as  to 
say  by  fraud,  for  I  do  not  wish  to  use  harsh  terms,  but,  if  by 
misrepresentation,  inadvertently  (if  you  will)   introduced,  a  party 
has  led  the  House  into  an  error,  has  led  it  to  suppose  that 
something  is  going  on  irregularly,  all  the  commonest  principles 
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Bx  parte      of  jostice  compel  this  House,  as  they  must  compel  any  other 
White,      tribunal,  to  interfere  to  prevent  its  own  decisions  from  being  made 
the  machinery  for  effecting  a  fraud,  or  the  machinery  for  effecting 
that  which,  if  not  done  per  incuriam,  would  have  been  a  fraud. 

Now  that  appears  to  me  the  principle  which  must  govern  your 

Lordships  in  the  present  case.    Here  is  a  case  in  which  I  must  say 

I  think  no  blame  is  attributable  to  the  trustees.    It  could  not  be 

expected  that  they  were  to  come  here,  year  after  year,  at  great,  and 

as  they  had  good  reason  to  believe,  at  needless  expense,  litigating 

with  a  person  who  was  conducting  his  case  in  forma  pauperis. 

They  supposed,  upon  the  very  principle  which  Mr.  Tommey  invokes, 

that  your  Lordships  would  adhere  to  your  former  decision,  and  they 

have  not,  therefore,   stepped  forward  to  defend  it  at  your  Bar. 

It  has  happened  that,  behind  their  backs,  a  decree  has  been  made 

[  *S36  ]      reversing  that  which  they  *had  a  perfect  right  to  consider  finally 

and  for  ever  settled.    Now,  what  is  the  course  your  Lordships 

ought  to  take  ?    I  think  the  precise  relief  which  is  asked  by  these 

gentlemen  is  quite  erroneous.     They  ask  that  the  case  may  be 

reheard.    That  is  not  what  I  recommend  your  Lordships  to  do 

at  all.    But  though  they  ask  that,  they  ask  also  in  a  general 

way,  what  is  sufficient  for  a  case  of  this  sort,  "  that  your  Lordships 

would  grant  to  the  petitioners  such  relief  as  to  your  Lordships 

in  your  great  wisdom  shall  seem  meet."    What  is  the  relief,  then, 

which  your  Lordships  in  your  wisdom  ought  to  think  fit  to  grant 

to  these  parties?    Evidently  to  put  them  in  precisely  the  same 

position  as  that  in  which  they  were  before  that  erroneous  order  was 

made  (behind  their  backs),  giving  leave  to  Tommey  to  present  the 

appeal  which  has  led  to  all  the  difficulty.     That  is  the  relief  which 

I  shall  propose  to  your  Lordships  to  grant.    It  may  be  true  or  not, 

that  the  decree   of    1885    was    altogether    wrong ;  I    have    not 

sufficiently  investigated  it  to  give  anything  like  an  opinion  to  your 

Lordships  whether  it  was  right  or  wrong.    All  I  can  say  is,  that  it 

was  the  decree  of  an  eminently  learned  and  distinguished  Lord 

Ghanobllob,  who  has  since  then  again  held  the  office  of  Lord 

Chancellor  of  Ireland,   and  lately  that  of  Lord    Chancellor  of 

England,  and  was  in  substance  acted  on  by  Lord  Flunket.    The 

presumption,  therefore,  may  be  said  to  be  strongly  in  its  favour. 

Still,  we  are  all  liable  to  err,  and,  for  the  purpose  of  the  present 

argument,  I  will  assume  that  that  decree  was  wrong.    But  that  will 

not  shake  me  from  the  position  I  take  up,  which  is,  that,  right 

or  wrong,  there  must  be  an  end  of  a  litigation  at  some  time 
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or  other,  and  that  that  end  had  heen  arrived  at  here,  if  not,  as     Ex  parte 

Whitb 
I  believe,  in  the  year  1889,  certainly  in  the  year  1847,  and  that  all 

that  was  done  afterwards,  as  to  bringing  it  again  in  question,  was 

done  in  error  and  contrary  to  principle. 

What  I  propose,  therefore,  is  that  your  Lordships  shall  discharge       [  ^'^  ] 

the  order  of  the  28rd  of  May,  1848,  being  the  order  allowing  this 

last  appeal ;  that  of  the  2nd  of  September,  1848,  being  the  order 

allowing  the  introduction  of   the  enrolled  decree,  as  a  matter 

appealed  against ;  and  the  order  of  the  2nd  of  July,  1850,  which 

was  the  order  made  upon  hearing  the  appeal.    I  shall  move  your 

Lordships  to  discharge  those  orders,  and  to  direct  that  the  Court  of 

Chancery  in  Ireland  should  deal  with  the  case  remitted  back  to  it 

by  the  order  of  1850,  in  such  a  way  as  may  be  just,  having  regard 

to  the  fact  that  the  several  orders  aforesaid  have  been  discharged. 

Mr.  Tommey :  Do  your  Lordships  make  any  order  in  regard  to 
the  costs  of  this  application  ? 

Thb  Lobd  Chancbllob  : 

There  are  no  costs  asked  for  on  the  other  side. 

Mr.  Tommey :  They  undertook  to  pay  the  costs. 

Thb  Lord  Chancbllob  : 

The  House  will  give  no  costs. 


CABTER  V.  DIMMOCK.  isss. 

May  6, 9. 
(4  H.  L.  0.  337—352.)  

Under  the  Bankruptcy  CJonsolidation  Act,  1849  (12  &  13  Vict.  c.  106),  an 
adjudication  in  bankruptcy  might  be  annulled  by  a  GommiBsioner  upon 
the  application  of  the  bankrupt  within  the  time  limited  by  s.  104  (viz., 
twenty-one  days  after  advertieemeut  of  the  bankruptcy  in  the  London 
QazeUe),  After  that  date  the  bankruptcy  could  only  be  annulled  by 
appeali^  to  the  Court  of  Chancery. 

[Thia  case  turned  upon  bankruptcy  law  procedure  now  obsolete,  and  is 
accordingly  omitted.  The  case  is  explained  in  Lyall  v.  Jardine  (1870)  L.  E. 
3  P.  0.  318,  39  L.  J.  P.  C.  43,  which  arose  under  a  section  of  the  Hong  Kong 
Bankruptcy  Ordinance  Act,  in  which  the  same  procedure  was  still  in  force. — 
O.  A.  S.] 
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GIBSON  V.  SMALL  (1). 

(4  H.  L.  C.  353—424 ;  S.  0.  1  0,  L.  E.  363;  17  Jur.  1131 ;  affg.  16  Q.  B.  141.) 

By  the  law  of  Englemd,  in  a  time-policy  effected  on  a  vessel  then  at  sea, 
there  is  no  implied  condition  that  the  ship  should  be  seaworthy  on  the  day 
when  the  policy  is  intended  to  attach. 

Per  Lord  Campbell  :  There  is  not,  in  a  time-policy  effected  on  a  vessel 
then  abroad,  any  implied  condition  whatever  as  to  seaworthiness ;  not  even 
as  to  the  time  when  the  vessel  sailed  on  the  voyage  during  which  the 
policy  attaches. 

Quaere  $  Whether  there  is  any  such  implied  condition  in  a  time-policy 
effected  on  an  outward-bound  ship  lying  in  a  British  port  where  the  owner 
resides. 

A  policy  of  insurance  was  effected  in  Loudon  on  the  27th  of  November, 
1843,  on  a  ship  then  abroad,  *<  lost  or  not  lost,  in  port  and  at  sea,  in  all 
trades  and  services  whatsoever  and  wheresoever,  during  the  space  of  twelve 
calendar  months,  commencing  on  the  2oth  September,  1843,  and  ending  on 
the  24  th  September,  1844,  both  days  included."  To  a  declaration  for  a 
total  loss  on  the  14th  October,  1843,  by  perils  of  the  sea,  the  defendant 
pleaded  that  *'  the  ship  was  not,  at  the  time  of  the  commencement  of  the  risk 
in  the  policy  of  insurance  mentioned,  nor  at  the  making  of  the  said  insur- 
ance, nor  on  the  said  25th  September,  1843,  in  the  declaration  mentioned, 
seaworthy,  or  in  a  fit  and  proper  condition  to  go  to  sea ;  but,  on  the  con- 
trary thereof,  was  wholly  unseaworthy."  It  appeared  in  evidence,  that  on 
the  24th  of  September,  1843,  the  ship  was  at  sea,  seriously  damaged,  and  in 
that  state  it  succeeded  in  making  Madras  in  the  course  of  the  following 
day.    The  verdict  found  the  plea  to  be  proved  in  fact : 

Held  (affirming  the  judgment  of  the  Court  of  Exchequer  Chamber,  which 
had  reversed  a  previous  judgment  of  the  Court  of  Queen's  Bench),  that  this 
plea  did  not  afford  a  defence  to  the  action,  for  that  there  was  no  implied 
condition  that  the  ship  should  be  seaworthy  on  the  day  when  the  policy 
was  intended  to  attach  (2). 

In  this  case  an  action  had  been  brought  in  the  Court  of  Queen's 
Bench  by  Small  and  others  v.  Gihson,  on  a  policy  *of  insurance 
effected  on  the  27th  of  November,  1848,  by  them,  as  agents  for 
Antonio  Hypolite  Gigual,  on  the  ship  "  the  Susan,  lost  or  not  lost, 
in  port  or  at  sea,  in  all  trades  and  services  whatsoever  and  where- 
soever, during  the  space  of  twelve  calendar  months,  commencing  on 
the  said  25th  day  of  September,  1848,  and  ending  on  the  24th  day 
of  September,  in  the  year  1844,  both  days  included."  Gibson 
pleaded  four  pleas,  of  which  the  second  alone  is  material :  ''  That 
the  said  ship  or  vessel,  in  the  said  declaration  mentioned,  was  not. 


(1)  Upheld,  Dudgeon  v.  Pembroke 
(1877)  2  App.  Cas.  284, 46  L.  J.  Ex.  409, 
36  L.  T.  382 ;  distinguished.  Couch  v. 
Steel  (1854)  3  El.  &  Bl.  402.  2  0.  L.  E. 
940,  23  L.  J.  Q.  B.  121 ;  referred  to. 
Redhead  v.  Midland  Rail.  Co.  (1867) 
L.  E.  2  Q.  B.  412,  435,  36  L.  J.  a  B. 
181,  16  L.  T.  485 ;  StanUm  v.  Richard^ 


son  (1872)  L.  E.  7  C.  P.  421,  435  ; 
Kopitoff  V.  Wilson  (1876)  1  Q.  B.  D. 
377,  381,  45  L.  J.  Q.  B.  436,  34  L.  T. 
677;  Steel  v.  StaU  Line  88.  Co.  (1877) 
3  App.  Cas.  72,  77,  37  L.  T.  333. 

(2)  See  now  Marine  Insurance  Act, 
1906  (6  Edw.  7,  c.  41).  s.  39  (6). 
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at  the  time  of  the  commencement  of  the  said  risk  in  the  said  policy  gibsok 
of  assurance  mentioned,  nor  at  the  making  of  the  said  insurance,  smIll. 
nor  on  the  said  25th  day  of  September,  in  the  year  of  our  Lord 
1843,  in  the  said  declaration  mentioned,  seaworthy,  or  in  a  fit 
and  proper  condition  safely  to  go  to  sea ;  but,  on  the  contrary,  was 
wholly  unseaworthy ;"  verification.  Beplication  de  injurid,  and 
issue  thereon. 

At  the  trial  of  the  cause  at  the  London  sittings  after  Trinity 
Term,  1848,  it  appeared  that,  about  the  beginning  of  September, 
1848,  the  ship  sailed  from  Madras  for  the  Mauritius,  with  288 
coolies  on  board;  encountered  very  bad  weather,  and  put  into 
Trincomalee,  which  place  the  captain  was  ordered  to  quit  or  to  go 
into  quarantine,  as  the  small-pox  was  reported  to  be  on  board  his 
vessel.  He  preferred  the  former  alternative,  and  determined  to 
try  to  return  to  Madras,  in  order  to  get  repaired.  He  encountered 
bad  weather  on  the  voyage,  and  the  vessel  became  still  more 
damaged,  but  he  arrived  at  Madras  on  the  25th  of  September ;  so 
that  on  the  day  on  which  the  risk  was  to  attach,  the  vessel  was  at 
sea,  seriously  injured,  and  endeavouring  to  make  a  port  to  get 
repaired.  The  necessary  repairs  could  not  be  effected  at  Madras, 
and  the  captain  therefore  tried  to  reach  Goringa,  but  met  other 
misfortunes  of  a  similar  sort  to  those  before  experienced,  and  was 
obliged  ^to  put  into  Masuhpatam.  The  coolies  refused  to  stay  on  [  *366  ] 
board  any  longer,  the  surveyors  reported  against  the  possibility  of 
repairing  the  vessel,  except  at  a  very  considerable  expense,  and 
finally  it  was  sold,  and  the  owners  gave  notice  of  abandonment. 

The  jury  returned  a  verdict  for  the  defendant,  finding  **  that  the 
said  ship  or  vessel  in  the  said  declaration  mentioned  was  not,  at  the 
time  of  the  commencement  of  the  said  risk  in  the  said  policy  of 
insurance  mentioned,  nor  at  the  making  of  the  said  insurance,  nor 
on  the  said  25th  day  of  September,  1843,  in  the  declaration  men- 
tioned, seaworthy,  or  in  a  fit  and  proper  condition  safely  to  go  to  sea, 
but,  on  the  contrary  thereof,  was  at  those  times,  and  each  of  them 
respectively,  wholly  unseaworthy."  A  motion  was  afterwards  made 
to  enter  judgment  for  the  plaintiff,  non  obstante  veredicto,  but  the 
rule  was  discharged  and  judgment  given  for  the  defendant  (i).  A 
writ  of  error  was  then  brought  in  the  Exchequer  Chamber,  when 
the  judgment  of  the  Court  of  Queen's  Bench  was  reversed,  and  judg- 
ment was  given  for  the  plaintiff  non  obstante  veredicto  (2).  The 
case  was  then  brought  by  writ  of  error  to  this  House. 

(1)  16  Q.  B.  128.  (2)  16  a  B.  141. 
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Gibson  The  Judges  were  summoned,  and  Lord  Chief  Baron  Pollock,  Mr. 

Small.       Baron  Parke,  Mr.  Baron  Alderson,  Mr.  Justice  Maule,  Mr.  Justice 

Erie,  Mr.  Baron  Piatt,  Mr.  Justice  Williams,  Mr.  Justice  Talfourd, 

and  Mr.  Baron  Martin  attended. 

The  Attorney-General  (Sir  F.  Thesiger)  and  Mr.  J.  P.  WiUIe, 
for  the  plaintiff  in  error : 

The  question  here  is  whether,  in  a  time-policy  as  in  a  voyage- 
[  *366  ]  policy,  it  is  an  implied  condition  that  the  vessel  *insured  is 
seaworthy  at  the  commencement  of  the  risk.  There  has  not  as  yet 
been  any  express  decision  on  the  point;  but  the  principles  that 
must  govern  the  case  are  clearly  settled.  Seaworthiness  is  a  condition 
precedent  to  the  validity  of  a  policy:  [Park  on  Insurance  (l), 
Marshall  on  Insurance  (2),  Arnould  on  Insurance  (3),]  Douglas  v. 
ScougaU  (4),  Annen  v.  Woodman  (5),  Wedderburn  v.  BeU  (6),  Christie  v. 
Secretan  (7),  Lee  v.  Beach  (8),  in  the  last  of  which  cases  the  defect 
was  latent;  but  Lord  Mansfield  held  the  underwriter  to  be  dis- 
charged by  the  mere  fact  of  unseaworthiness,  however  innocent  the 
[  'SST  ]  owner  was  of  knowing  *and  concealing  that  fact.  ♦  *  Lord 
[  •858  ]  Ellbnborough  says,  *in  Haywood  v.  Rodgers  (9),  "  that  if,  on  any 
[  '369  ]  account  whatever,  *the  ship  be  not  seaworthy  at  the  commencement 
of  the  risk,  the  underwriter  is  discharged  from,  or  rather  never 
incurred,  any  responsibility  in  respect  to  it."  It  is  clear,  therefore, 
that  this  requisite  of  seaworthiness,  the  bare  absence  of  which 
nullifies  the  contract,  must  exist  when  that  contract  attaches,  and 
consequently  it  must  do  so  whether  that  contract  is  a  voyage-policy 
or  a  time-policy.  The  Court  of  Exchequer  Chamber  was  wrong 
in  making  a  distinction  between  these  two  sorts  of  policies. 
*  *  The  distinction  thus  raised  is  itself  not  warranted  by 
principle  or  authority,  either  English  or  foreign,  and,  if  admitted, 
might  give  rise  to  many  frauds. 

(Lord  Campbell  :   Time-policies   are   rare    among    continental 
nations.) 

That  is  so.     Then  what  are  the  English  authorities?    In  Hucks  v. 
Thornton  (10),  which  was  an  action  on  a  time-policy,  where  the  policy 

(1)  Oh.  xi.  p.  322,  7th  ed.  (7)  8  T.  R.  192,  per  Loi^  Kenyon 

(2)  Bk.  i.  ch.  v.,  B.  1,  p.  152,  drd  ed.  and  Mr.  Justice  Lawrence. 

(3)  1  Am.  on  Mar.  Ins.  653,  670.  (8)  Park  on  Ins.  ch.  xi.  342. 

(4)  16  E.  E.  69  (4  Dow,  269).  (9)  7  E.  E.  638,  644  (4  East,  590. 

(5)  12  E.  E.  663  (3  Taunt  299).  598). 

(6)  10  R  B.  615  (1  Camp.  1).  (10)  17  E.  E.  594  (Holt,  N.  P.  30). 
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had  a  retrospective  effect,  and  went  back  to  a  date  long  antecedent  Gibson 
to  that  at  which  it  was  effected,  one  of  the  questions  left  to  the  jury  small. 
by  Lord  Chief  Justice  Gibbs  was  as  to  the  seaworthiness  of  the 
vessel;  so  that  that  learned  Judge  must  have  considered  sea- 
worthiness to  be  a  condition  to  the  validity  of  the  policy.  In 
HoUingworth  v.  Brodrick  {\),  which  was  also  an  action  on  a  time- 
policy,  Mr.  Justice  Fattbson,  speaking  on  this  subject,  *said  (2) :  [  *360  ] 
**  I  do  not  know  of  any  distinction  on  account  of  the  risk  being  for 
time."  In  Dixon  v.  Sadler  (s),  also  an  action  on  a  time-policy,  the 
loss  was  alleged  to  have  arisen  from  the  misconduct  of  the  master ; 
and  Mr.  Baron  Pabkb  (4)  speaks  of  the  obligation  of  the  assured  as 
to  seaworthiness,  and  says  that ''  it  is  not  more  extensive  than  in 
the  case  of  an  ordinary  policy."  This  itself  admitted  that  it  was 
as  extensive ;  and  when  that  case  was  taken  into  the  Exchequer 
Chamber,  Lord  Chief  Justice  Tindal  said  (s),  "  No  stress  was  laid, 
in  the  course  of  the  argument  before  us,  upon  any  distinction  to  be 
taken  between  the  implied  warranty  on  the  part  of  the  assured  as 
to  the  seaworthiness  of  the  ship,  in  the  case  of  a  policy  on  a  par- 
ticalar  voyage,  and  of  a  time-policy ;  nor  do  we  think  any  such 
distinction  can  be  held  to  exist :  at  all  events,  no  distinction  by 
which  the  obligation  on  the  part  of  the  assured,  in  the  case  of  a 
time-policy,  can  be  held  to  be  increased  or  extended."  *  *  The 
American  authorities  are  to  the  same  effect :  and  Chancellor  Kent,  in 
his  Commentaries  (6),  "Every  condition  precedent  requires  a  strict 
performance  to  entitle  a  party  to  his  right  of  action ; "  and  then, 
speaking  of  seaworthiness  as  a  condition,  he  says,  *^  The  general 
rule  is  that  the  vessel  must  be  '  seaworthy '  at  the  commencement  of 
the  risk,"  whatever  that  risk  may  be,  in  order  to  make  the  policy 
attach  and  charge  the  insurer.  In  the  judgment  of  Chief  Justice 
Shaw,  in  the  *case  of  Paddock  v.  The  Franklin  Insurance  Company  (7) ,  [  •361  ] 
after  noticing  Lord  Mansfibld's  observation  in  March  v.  Pigot  (s) 
as  to  a  time-policy,  it  is  stated  that  '*  the  general  rule,  that  the  ship 
must  be  seaworthy  at  the  inception  of  the  risk,  in  order  to  make 
the  policy  attach,  and  charge  the  underwriter  with  the  risk,  probably 
would  be  applied  in  this,  as  in  all  other  cases,  being  a  necessary 
incident   to    the   contract."     Yalin  declares  (9)  that  the  question 

(1)  7  Ad.  &  El.  40.  York  ed.  of  1828. 

(2)  7  Ad.  &  El.  47.  (7)  11  Pickering's  Eeports  (Afassa- 

(3)  52  B.  R.  774  (5  M.  &  W.  406).  chusetts),  227,  232. 

(4)  52  B.  R  783  (5  M.  &  W.  415).  (8)  6  Burr.  2804. 

(5)  52  S.  B.  784  (8  M.  &  W.  89d»  898).  (9)  Comm.  sur  I'Ord.  de  la  Marine, 

(6)  Pt.  ▼.  Lect.  xlviii.  p.  235,  New  liv.  iii.  tit.  vi.  art.  29, 
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GiBsoK       whether  the  loss  is  to  be  charged  against  the  insurers  or  not,  is  to 
sma'lu       ^  determined  by  the  other   question    whether,    at   the  time   of 

departure  for  the  voyage,  the  ship  was  in  a  state  to  perform  it ; 

for  if  not,  then  the  loss  arose,  not  from  the  sea,  but  from  the 

condition  of  the  ship  itself. 

(Lord  Campbell:  According  to  your  construction  of  this  plea,  to 
what  point  of  time  does  it  refer  the  question  of  seaworthiness  ?) 

To  any  point  of  time  at  which  by  intendment  the  verdict  of  the  jury 
would  render  the  vessel  unseaworthy.  After  verdict,  every  intend- 
ment is  to  be  made  in  favour  of  the  pleading  affirmed  by  the  finding. 

[  ♦362  ]  *  *  It  is  plain  that  there  *may  be  a  warranty  given  as  to  a  thing 
over  which  a  man  has  no  power.  A  warranty  of  a  horse  will  be  valid, 
so  that  if  the  animal  should  die  in  consequence  of  a  disease  existing, 
though  not  known,  when  the  warranty  was  given,  the  vendor  could 
recover  upon  such  warranty.  It  is  so  with  a  ship  on  a  voyage- 
policy:  Lee  V.  Beach  (}).  The  same  principle  applies  to  a  time- 
policy:  [Paimeter  v.  Cousins  (2) ;  Oliver  v.  Coivley  (S)].  This  war- 
ranty is  indeed  a  condition  which  attaches  in  all  cases,  and  if  it 
affects  a  shipper  of  goods,  a  shipowner  cannot  be  exempt  from  it. 
Suppose  a  vessel  was  not  in  existence  at  the  time  of  the  risk  com- 
mencing, that  would  render  the  policy  void,  though  the  fact  was 

[  363  ]  unknown  to  the  parties.  *  *  In  principle  there  cannot  be  any  dis- 
tinction between  a  vessel  lost  before  the  commencement  of  the  risk, 
and  a  vessel  being  in  a  state  which  all  authorities  declare  not  to  be 
the  subject  of  insurance.  ♦  ♦  The  contract  does  not  depend  on 
the  knowledge  of  either  party,  for  both  may  be  incapable  of  knowing 
the  condition  of  the  vessel;  nor  does  it  depend  on  the  question 
whether  the  ship  was  in  a  port  where  it  could  be  repaired,  but  it 
does  depend  on  the  fact  of  the  seaworthiness  of  the  ship.  Sea- 
worthiness is  a  condition  precedent  to  a  vessel  being  the  subject 
of  insurance ;  and  imless  that  condition  exists,  no  insurance  is  valid. 

Sir  F.  Kelly  and  Mr.  Serjt.  Shee  (Mr,  Unthank  wslq  mth  them), 
for  the  defendants  in  error  : 

[  •364  ]  The  real  importance  of  this  case  is  in  the  extent  to  which  *the 

Courts  will  impose  on  parties  to  written  contracts,  conditions  which 
are  not  inserted  in  those  contracts.  There  is  clfearly  nothing  which 
can  be  described  as  an  authority  for  imposing  on  the  assured  in  a 

(1)  Park  on  Ins.  ch.  xi.  p.  342.  (3)  Park  on  Ins.  ch.  xi.  p.  343, 

(2)  11  E.  R.  702  (2  Camp.  235). 
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tune-policy  the  condition  that,  at  the  moment  at  which  that  policy  Gibson 
is  to  attach,  wherever  the  ship  may  he,  and  whatever  may  be  small. 
the  circumstances  in  which  the  ship  is  placed,  it  must  be  seaworthy, 
or  the  policy  will  be  void.  There  is  an  expression  of  Mr.  Justice 
Pattbson  in  HoUingworth  v.  Brodrick{l),  which  is  supposed  to 
declare  that  such  is  the  rule ;  but  if  the  words  bear  that  meaning, 
it  is  clear  that  that  was  not  the  point  argued  in  the  case,  and  that  the 
dictum  was  not  required  by  the  decision.  Sadler  v.  Dixoji  (2)  is 
certainly  no  authority  for  it ;  and  when  the  expressions  there  of 
Lord  Chief  Justice  Tindal  are  examined,  they  have  rather  an 
opposite  tendency,  for  the  latter  part  of  the  sentence  plainly  qualifies 
the  former  part.  These  are  the  only  two  cases  which  can  be  called 
authorities  in  favour  of  the  plaintiff  in  error.  The  good  faith  of 
the  assured,  his  ignorance  of  the  state  of  facts,  has  nothing  to  do 
with  this  question.  That  matter  relates  to  a  totally  different  head 
of  insurance  law. 

It  may  be  admitted,  that  in  a  voyage-policy  it  is  an  implied  con- 
dition that  the  ship  shall  be  in  a  fit  state  to  undertake  the  voyage 
at  the  moment  when  that  voyage  commences;  but  the  question 
here  is,  whether  there  exists  such  an  implied  condition  in  a  time- 
policy.  The  nature  of  the  contract  shows  that  there  is  no  such 
implied  condition.  Here  is  a  written  contract,  containing  many 
stipulations ;  but  none  relating  to  the  seaworthiness  of  the  vessel. 
There  is  no  reason  of  usage  or  of  necessity  why  that  should  be 
superadded.  The  implied  condition  that  the  ship  shall  be  sea- 
worthy at  the  commencement  of  the  voyage,  is  no  more  than  *that  [  *365  ] 
it  shall  be  fit  for  what  it  undertakes ;  and  that  implied  condition 
arises  from  a  moral  as  well  as  a  legal  obligation,  and  is  one  which 
it  is  in  the  power  of  the  assured  to  fulfil.  Whether  the  vessel  is  in 
a  port  of  the  country  where  the  policy  is  effected  or  in  that  of  a 
distant  country,  it  is  in  the  owner's  power,  or  in  that  of  his  agent, 
to  see  that,  "  at  the  time  of  sailing,"  it  is  in  a  condition  to  perform 
the  voyage.  He  is,  therefore,  bound  by  the  implied  condition 
which  arises  out  of  his  duty,  and  consequently  he  may  lose  the 
benefit  of  his  policy  even  by  the  existence  of  a  latent  defect.  If  the 
port  where  the  vessel  is  will  not  afford  the  means  of  repair,  as  in 
the  case  of  the  vessels  at  St.  Michael's  and  Madeira,  the  general 
principle  remains  the  same  ;  but  necessity  creates  an  exception  to 
its  application. 

(1)  7  Ad.  &  El.  40,  47.  (2)  52  E.  E.  774,  784  (5  M.  &  W, 

405;  8M.  &W.  895). 
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GiBsoH  The  foreign  writers  give  no  warrant  for  the  proposition  now 

Smalu  contended  for  by  the  plaintiff  in  error.  Yalin,  in  his  commentaries 
on  the  Ordinances  of  1681,  says  (1)  that  the  right  to  recover  on  the 
policy  depends  on  the  question  ''si  au  depart  il  etait  vraiment  en 
etat  de  faire  le  voyage  ou  non ;  "  which  plainly  limits  the  question 
of  seaworthiness  to  the  commencement  of  the  voyage. 

(LoBD  Campbell  :  Do  you  contend  that,  with  respect  to  a  time- 
policy,  there  is  no  condition  or  implication  whatever  with  regard  to 
seaworthiness  ?) 

It  will  not  in  the  least  degree  affect  this  argument  to  admit  that  the 
vessel  must  be  in  a  seaworthy  condition  when  the  voyage  is  begun ; 
it  does  not  follow  that  it  must  be  so  if  the  date  of  such  policy  should 
attach  when  the  ship  is  at  sea. 

(LoBD  Campbell  :  There  are  more  policies  on  goods  than  on  ships. 
The  shipper  of  goods  has  no  power  over  the  vessel.    How  do  you 
[  *366  ]       reconcile  his  incapacity  to  recover  *where  the  ship  was  not  sea- 
worthy at  the  commencement  of  the  voyage,  with  the  claim  of  the 
assured  here  ?) 

In  such  a  case,  if  the  owner  of  the  goods  is  defeated  in  his  action 
against  his  underwriter  on  the  ground  that  the  ship  was  not  sea- 
worthy at  the  commencement  of  the  voyage,  he  has  his  remedy  over 
against  the  owner  of  the  ship  for  the  breach  of  that  implied  con- 
dition ;  he  is  therefore  protected  against  the  consequences  of  the 
application  of  the  rule  in  this  case ;  but  the  shipowner  hai^  no  such 
protection.  When  the  ship  is  and  has  been  at  sea  for  some  time, 
it  is  impossible  for  the  shipowner  to  know  anything  of  its  condition, 
and  consequently  he  cannot  be  assumed  to  warrant  it  to  be  sea- 
worthy. The  insurer  on  goods,  or  on  a  time-policy  on  ship,  may 
possibly  be  taken  to  warrant  the  seaworthiness  of  the  vessel  when 
it  left  the  port,  but  certainly  not  afterwards.  There  is  no  implied 
condition  even  in  a  voyage-policy  touching  the  condition  of  a  vessel 
when  out  at  sea:  March  v.  Pigot  (2),  and  yet  it  is  sought  here  to 
introduce  such  a  condition  into  a  time-policy.  There  is  no  such 
thing  as  a  warranty  of  seaworthiness  except  for  a  voyage.  It  is 
impossible  to  apply  it  to  a  time-policy,  for  that  is  made  when  no 
certain  voyage  is  determined  upon,  and  the  master  cannot  know 
what  voyage  he  may  have  to  make. 

(1)  Vol.    ii.  p.   81,  liy.    3,  tit.  6,         (2)  5  Burr,  2804. 
art.  29. 
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Mr.  Wilde  [was  heard]  in  reply.     ♦     ♦     ♦  Gibson 

«. 
Small. 
The  LoBD  Chancellor  proposed  the  following  questions  to  the        [  367  ] 

Judges : 

1.  Adverting  to  the  record  and  proceedings  in  this  case,  is  the 
policy  subject  to  an  implied  condition  or  warranty  that  the  ship  was 
seaworthy  ? 

2.  If  yea,  then  did  the  condition  of  seaworthiness  mean  that  the 
ship  was  seaworthy  at  the  time  it  commenced  the  voyage,  or  at 
the  making  of  the  insurance,  or  when  the  liability  of  the  under- 
writers commenced,  that  is,  on  the  26th  of  September,  1848  ? 

8.  Are  there  any,  and  if  any,  what  qualifications  in  "^regard  to       [  *868  ] 
such  seaworthiness  in  a  case  like  this  which  would  affect  the  rights 
of  either  party  under  the  policy  ? 

4.  And,  lastly,  whether  the  plea  is  a  valid  plea  in  law  in  answer 
to  the  action '? 

Lord  Chief  Baron  Pollook,  on  behalf  of  the  Judges,  requested 
time  to  answer  these  questions.     The  request  was  acceded  to. 

Mr.  Justice  Erlb  :  [  383  ] 

My  answer  to  the  first  question  of  your  Lordships  is  in  the 
affirmative,  that  the  policy  was  subject  to  a  condition  that  the  ship 
was  seaworthy.  It  appears  to  me  that  this  condition  is  involved  in 
aU  contracts  of  marine  insurance,  it  being  necessarily  the  basis  of 
the  calculation  on  which  the  insurer  relies  in  fixing  the  amount  of 
the  premium  he  is  to  receive.  That  amount  depends  on  the  degree 
of  risk ;  in  other  words,  on  the  chance  of  the  ship  encountering 
the  perils  insured  against  with  safety ;  and  unless  it  is  given,  that 
the  ship  is  in  some  degree  fit  to  meet  those  perils,  the  loss  is 
certain. 

As  the  word  "  ship,"  in  common  use,  may  denote  either  a  mere 
frame,  or  a  ship  with  its  apparatus  ready  for  sea ;  so,  in  marine 
policies,  it  may  be  construed  to  express  either  ♦the  mere  structure  [  *884  ] 
of  timber,  or  all  that  must  be  combined  therewith  to  make  it  fit  to 
perform  service  as  a  ship ;  and  its  meaning  in  different  policies 
may  be  made  to  vary  according  to  the  different  nature  of  the 
services  required  of  the  ships  insured  thereby ;  and  the  contract, 
so  construed,  contains  the  condition  that  the  ship  insured  has  the 
degree  of  fitness  for  the  service  it  is  engaged  in,  which  is  expressed 
by  seaworthiness ;  it  being  now  settled  that  the  term  "  seaworthy," 
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Q1B80K       when  used  in  reference  to  marine  insurance,  does  not  describe 
Small.       absolutely  any  of  the  states  which  a  ship  may  pass  through,  from  the 
repairs  of  the  hull  in  a  dock  till  it  has  reached  the  end  of  its 
voyage,  but  expresses  a  relation  between  the  state  of  the  ship  and 
the  perils  it  has  to  meet  in  the  situation  it  is  in  ;  so  that  a  ship, 
before  setting  out  on  a  voyage,  is  seaworthy,  if  it  is  fit  in  the 
degree  which  a  prudent  owner  uninsured  would  require  to  meet 
the  perils  of  the  service  it  is  then  engaged  in,  and  would  continue 
so  during  the  voyage,  unless  it  met  with  extraordinary  damage. 
I  have  not  found  a  definition  of  the  word,  but  I  gather  its  meaning, 
as  above  explained,  from  the  decisions  turning  upon  it.    According 
to  this  view,  the  condition  is  derived  from  the  construction  of  the 
words  of  the  instrument.    But  whether  it  is  said  to  be  derived  from 
this  source,  or  from  implication  of  law,  founded  on  the  nature  of  the 
contract,  I  am  of  opinion  that  time-policies  are  subject  to  it  as  well 
as  voyage-policies.     If  the  question  turns  on  the  construction  of  the 
instrument,  time-policies  may  be  taken  to  be  identical  with  voyage- 
policies  in  all  the  terms,  except  those  relating  to  the  measure  of  the 
duration  of  the  insurance.    This,  in  voyage-policies,  is  measured  by 
the  motion  of  the  ship;  in  time-policies,  by  the  motion  of  the  earth. 
Each  contract  is  for  an  indemnity,  and  each  for  a  limited  time  ; 
[  *385  ]       and  there  seems  no  reason  for  holding  that  an  alteration  in  *the 
terms  relating  to  the  time  should  alter  the  effect  of  terms  relating 
to  the  indemnity. 

The  case  may  be  supposed  of  a  ship  about  to  sail  from  London  to 
China,  and  one  part  owner  may  insure  by  a  voyage-policy  and 
another  by  a  time-policy,  both  policies  being  in  all  other  respects 
the  same ;  and  the  ship  may  arrive  at  the  end  of  the  time  insured, 
in  which  case  the  time  covered  by  both  would  be  the  same.  But  if 
the  ship  should  be  lost  within  that  time,  and  should  have  been 
unseaworthy  at  the  commencement  of  its  voyage,  it  seems  unreason- 
able so  to  construe  the  two  contracts  that  the  same  words  imder  the 
same  circumstances  should  produce  opposite  results,  and  throw  the 
loss  on  the  insurer  in  the  time-policy  and  on  the  owner  in  the 
voyage-policy.  And  yet  this  seeming  absurdity  would  be  the  law  if 
voyage-policies  are  subject  to  the  condition  in  question  and  time- 
policies  are  not. 

Also,  if  a  time-policy  is  construed  to  be  without  any  condition  of 
seaworthiness,  the  liability  of  the  insurer  may  be  increased  beyond 
the  terms  of  his  contract ;  for,  in  the  case  of  a  ship  insured  from 
the  25th  of  September,  if  on  the  24th  it  was  so  damaged  by  a  storm 
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that  it  Bank  on  the  26th  from  a  peril  which  would  have  been  harm-  Oibsov 
less  but  for  the  prior  damage,  here  the  loss  originates  from  a  peril  small. 
not  included  in  the  insurance ;  bat  if  the  insurance  applies  to  an 
unseaworthy  ship,  the  insurer  is  made  liable  beyond  his  contract. 
If  the  question  turns  on  an  implication  of  law  arising  from  the 
nature  of  the  contract,  all  the  reasons  for  making  the  implication  in 
voyage-pohcies  are  of  equal  force  for  making  it  in  time-policies.  It 
is  equally  essential  as  the  basis  of  the  calculation  on  which  the 
insurer  fixes  the  amount  of  premium,  and  equally  essential  to 
prevent  fraudulent  owners  from  insuring  a  ship  for  the  purpose  of 
its  being  lost. 

AU  authorities  justify  this  view.  The  only  judicial  determina-  [  386  ] 
tions  on  the  question  are  those  now  appealed  from.  The  Judges 
in  the  Queen's  Bench  were  unanimous  for  the  affirmative  answer 
to  the  present  question,  and  the  Judges  in  the  Exchequer  Chamber, 
in  overruling  that  judgment,  express  their  opinion  to  the  same 
effect  in  the  following  passage :  ''  We  are  far  from  saying  that  there 
is  no  warranty  of  seaworthiness  at  all  in  a  time-poUcy.  So  to  hold 
would  be  to  let  in  the  mischief  which  the  law  provides  against  in  a 
voyage-policy ;  or  that  there  is  not  the  same  warranty  in  the  case 
of  a  time-policy  as  in  a  voyage-policy,  according  to  the  situation  in 
which  the  ship  may  be  at  the  time  of  the  insurance."  The  other 
authorities  are  declarations  indicating  an  opinion  that  time-policies 
are  subject  to  a  condition  of  seaworthiness ;  and  I  refer  to  what  was 
said  by  Chief  Justice  Gibbs  in  Hticks  v.  Thornton  (1),  Chief  Justice 
Tdydal  in  Sadler  v.  Dixon  (2),  and  Justice  Patteson  in  Hollingworth 
V.  Brodrick  (3),  and  to  the  passages  in  Arnould  (4),  and  Phillips  (5), 
being  the  authorities  cited  at  the  Bar.  They  may  not  be  decisive 
for  the  affirmative  ;  but  they  are  decisive  to  establish  that  no  Court, 
or  Judge,  or  author,  hitherto  has  intimated  an  opinion  that  there  is 
no  condition  of  seaworthiness  in  time-policies. 

The  reason  assigned  for  now  deciding  that  time-policies  should 
be  exempt  from  any  condition  of  seaworthiness  is,  that  there  is 
a  class  of  owners  who  wish  to  insure  ships  for  a  time,  and  who 
by  reason  of  the  absence  of  the  ships  have  no  means  of  knowing 
whether  their  ships  are  then  seaworthy;  and  because  this  class 
of  owners  is  without  the  requisite  knowledge,  therefore  all  persons 
choosing  to  insure  for  a  time  ought   to   be  exempt  from  the 

(1)  17  B.  B.  694  (Holt,  N.  P.  30).  (4)  Se.  248,  249,  p.  670. 

(2)  52  R  R  784  (8  M.  &  W.  895).  (5)  Ins.  vol.  i.  p.  328. 

(3)  7Ad.  &E1..40. 
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Gibson       condition  which  *has  been  hitherto  the  basis  of  the  contract  of  the 
Small.       insurer.     Tljis   reason   appears    to    be    unsatisfactory  on  many 
[  •387  ]       grounds :   First,  considering   the   present  faciUties  for  communi- 
cating with  all  parts  of  the  globe,  the  owners  who  wish  to  insure 
ships  which  have  been  long  unheard  of  and  are  in  an  unknown 
place  cannot  be  so  numerous  as  to  make  it  expedient  to  unsettle 
the  principle  of  insurance  for  the  purpose  of  gratifying  such  a 
wish ;  2ndly,  the  owners  so  situated,  if  they  choose  to  insure  from 
the  date  of  the  last  advice  that  the  ship  was  seaworthy,  have  the 
same  means  of  knowledge,  and  therefore  ought  to  be  subject  to  the 
same  condition  as  the  owner  who  insures  the  homeward  voyage 
upon  information  received  from  his  agents  abroad;  and  if  they 
choose  to  insure  from  a  later  day  they  ought  to  take  the  risk  of  the 
interval ;  and,  Srdly,  owners  wishing  to  insure  by  a  time-policy,  to 
begin  from  a  time  long  after  the  last  notice  that  the  ship  was  sea- 
worthy, may  by  an  additional  premium    stipulate  that  the  ship 
should  be  admitted  to   be   seaworthy.    These  are  the  grounds  I 
have  to  submit  for  answering  in  the  affirmative  to  the  first  question. 
My  answer  to  your  Lordships'  second  question  is,  that  the  con- 
dition of  seaworthiness  applied  to  the  25th  of  September.    The 
contract  of  insurance  commences  at  that  time,  and  the  condition  is 
contained  in  or  implied  from  the  contract  for  the  purpose  of  enabling 
the  insurer  to  calculate  the  risk  of  a  seaworthy  ship  from  that  time 
to  the  end  of  the  insurance;    seaworthiness  at   any  other  time 
appears  to  me  irrelevant.    I  am  not  aware  of  any  qualification 
material  to  the  rights  of  the   parties,   if   seaworthiness   has  the 
meaning  above  attributed  to  it.    It  may  not  be  superfluous  to  add 
that,  according  to  that  meaning,  in  case  of  an  insurance  beginning 
in  the  course  of  a  voyage,  a  ship  which  was  seaworthy  at  the  com- 
mencement of  it  would  still  be  seaworthy,  notwithstanding  any  loss 
[  •388  ]       by  the  ordinary  *accidents  of  a  voyage,  if  the  risk  of  reaching 
the  port  of  destination  in  safety  was  not  materially  increased  by 
reason  of  such  loss.    But  if  the  ship   was  dangerously  damaged 
before  the  commencement  of  the  insurance,  the  condition  would 
apply,  and  the  policy  would  not  attach. 

I  think  the  plea  valid.  If  all  time-policies  are  subject  to  a  con- 
dition, it  is  conceded  to  be  good  ;  if  no  time-policies  are  so  subject, 
it  is  conceded  to  be  bad.  But  if  the  law  as  to  time-policies  is  as 
was  supposed  in  the  judgment  of  the  Goubt  below,  and  sea- 
worthiness is  understood  as  there  explained,  it  is  clear  that  all 
time-policies  are  subject  to  some   condition  of  seaworthiness.     It 
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is  ibere  sapposed,  that  in  case  of  policies  commencing  when  ships  Gibbok 
are  on  their  voyage,  the  condition  is,  that  they  were  seaworthy  small. 
when  they  began  the  voyage  (the  insurer  being  so  made  respon- 
sible for  all  damage  in  the  coarse  of  the  voyage  prior  to  the 
beginning  of  his  insurance),  provided  the  ship  existed  as  a  ship 
when  it  began.  And  if  that  is  the  true  state  of  the  law,  it 
seems  that  it  would  have  been  less  anomalous  to  hold  either  that 
the  risk  should  be  said  to  have  a  qualified  extension  in  such  case  to 
the  commencement  of  the  voyage,  or  that  such  a  ship,  if  seaworthy 
at  the  beginning,  should  be  taken,  with  reference  to  that  insurance, 
to  be  seaworthy  till  the  end  of  her  voyage,  than  to  hold  that  such 
policies  stand  on  a  different  basis  from  all  other  policies,  and  that 
there  is  no  condition  in  such  a  policy  that  the  ship  should  be 
seaworthy  at  the  commencement  of  the  contract  to  insure.  If 
either  "risk"  or  "seaworthy"  could  be  so  understood,  the  plea 
would  be  good  after  verdict,  as  the  Judge  must  be  taken  to  have  so 
explained  the  law  to  the  jury. 

[Mr.  Justice  Williams  agreed  with  Mr.  Justice  Erlb  that  the 
policy  was  subject  to  an  implied  condition  of  seaworthiness,  and 
that  the  plea  was  valid.] 

Mb.  Babon  Parke  :  [  396  ] 

The  first  three  questions  proposed  by  your  Lordships,  as  well  as 
the  last,  were  under  the  consideration  of  my  brethren  and  myself, 
by  whom  the  present  case  was  decided  in  the  Court  of  Exchequer 
Chamber ;  but  as  they  were  not  necessary  for  the  decision  of  the 
case  in  the  Court  below,  we  disclaimed  deciding  upon  them,  nor 
were  they  argued  there  so  fully,  nor  so  much  deliberated  upon,  as 
if  they  had  been  essentially  necessary  to  the  decision  of  the 
case  itself. 

As  your  Lordships  have  now  proposed  to  us  the  first  three  [396] 
questions  in  distinct  terms,  it  is  my  duty  to  pronounce  *my  opinion 
upon  them,  which  I  proceed  to  do,  though  not  with  quite  so  much 
confidence  or  satisfaction  to  myself  as  I  should  have  done,  if  they 
had  been  argued  at  the  Bar  in  the  manner  they  would  have  been,  if 
essentially  necessary  to  the  decision  of  the  question  in  the  cause. 
That  question  was  simply  whether  the  fourth  plea  is  valid ;  and 
the  only  point  involved  in  that  question  is,  whether  there  is 
an  implied  condition  in  every  policy  of  assurance  for  time,  in 
the  form  of  this  policy,  under  all  circumstances  in  which  the  ship 
shall  be  situated,  that  it  should  be  seaworthy  at  the  commencement 
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Ginsoir  of  the  term  or  the  date  of  the  policy.  Unless  there  is,  the  plea 
Small.  is  bad.  I  am  of  opinion  that  there  is  no  warranty  or  implied 
condition  that  the  ship  was  seaworthy  at  the  commencement  of  the 
term ;  and,  upon  the  best  consideration  I  can  give  to  the  subject,  I 
think  I  ought  to  advise  your  Lordships  that  there  is  none  that  the 
ship  was  seaworthy  at  any  particular  time  ;  that  there  is,  in 
fact,  no  warrant  of  seaworthiness  at  all. 

The  whole  of  the  law  upon  this  subject  depends  upon  one 
question,  whether  there  is  any  sufficiently  distinct  and  clear 
authority  in  the  common  law,  for  annexing  any  condition  of  this 
sort  to  a  policy  of  assurance  for  time. 

The  policy  is  a  written  instrument,  which  contains  a  number  of 
express  stipulations,  but  none  on  the  subject  of  seaworthiness  ;  for 
the  notion  that  it  was  involved  in  the  term  '*  good  ship  "  in  policies 
is,  I  think,  put  an  end  to,  for  the  reason  stated  in  the  judgment  in 
the  Court  of  Exchequer  Chamber  in  this  case,  and  has  been  entirely 
abandoned  in  the  argument  at  your  Lordships'  Bar. 

If,   then,   there  is  any   such    warranty  or  condition,   it  must 

be  added  to  the  written   policy,   as   an  incident  annexed  to  the 

[  •^«  7  ]       contract ;  and  that,  either  by  the  usage  of  trade  or  by  *the  common 

law  of  the  land ;  from  the  nature  of  the  policy  itself,  there  is 

no  other  way  in  which  it  can  be  added. 

The  custom  of  trade,  which  is  a  matter  of  evidence,  may  be  used 
to  annex  incidents  to  all  written  contracts,  commercial  or 
agricultural,  and  others,  which  do  not  by  their  terms  exclude 
it,  upon  the  presumption  that  the  parties  have  contracted  with 
reference  to  such  usage,  if  it  is  applicable. 

This  is  explained  in  the  case  of  Hutton  v.  Warren  (1).  But  in  this 
case  there  is  no  evidence  stated  on  the  record  of  such  usage  ;  and 
none  such  can  be  supposed  to  exist,  unless  there  is  evidence  of  it. 

Such  a  condition  may,  however,  be  annexed  as  a  necessary 
incident  b^  the  common  law.  The  simple  question  is,  does  the 
common  law  annex  any  such  incident?  An  examination  of  the 
authorities,  judicial  decisions,  and  dicta,  and  of  text- writers  on  the 
common  law,  from  which  we  derive  our  knowledge  of  that  law, 
leaves  us  without  any  satisfactory  proof  that  the  same  implied 
warranty  or  condition  as  to  seaworthiness  at  the  commencement  of 
the  risk,  which  confessedly  is  annexed  to  voyage-policies,  or  any 
warranty  or  condition  as  to  seaworthiness,  is  annexed  to  time- 
policies. 

(1)  46  E.  R  377  (1  M.  &  W.  476). 
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In  the  common  law  of  England,  to  be  collected  from  these      Gibson 
soaroes,  there  is  ample  authority  that  a  warranty  or  condition      smau.. 
of  seaworthiness  at  the  commencement  of  the  risk  is  implied  in  all 
voyage-policies,  whether  it  has  been  adopted  originally  from  the 
law  merchant,  or  implied  from  the  very  nature  of  the  contract 
itself.    So  other  conditions  are  implied  ;  as,  not  to  deviate  from  the 
osual  coarse  of  the  voyage, — to  commence  it  in  a  reasonable  time, — 
to  disclose  all  material  circumstances  ;  and  the  non-performance  of 
*these   conditions   avoids    the    policy,    whether   it   arises    from      [  *398  ] 
fraudulent  motives  or  not.      This  is  explained  at  length  in  the 
accurate  report  of  the  judgment    of    the    Court    of   Exchequer 
Chamber    in    the    Queen's  Bench  reports  (l),  (for  as  elsewhere 
reported  it  is  full  of  errors),  and  the  authorities  there  referred  to, 
and  they  need  not  now  be  repeated. 

It  is  undoubted  law  that  there  is  an  implied  warranty,  with 
respect  to  a  policy  for  a  voyage,  that  the  ship  should  be  seaworthy 
at  the  commencement  of  the  voyage,  or  in  port  when  preparing  for 
it ;  or  had  been  seaworthy  for  the  voyage  when  the  voyage  insured 
had  been  commenced,  if  the  insurance  is  on  a  vessel  already  at  sea ; 
which  voyage  being  commensurate  with  the  risk  insured,  the 
warranty  is  compendiously  described  as  a  warranty  of  seaworthiness 
at  the  commencement  of  the  risk ;  and  this  had  led  to  the  supposition 
that  there  is  always  such  a  warranty.  It  is  also  perfectly  clear  that,  in 
our  law,  there  is  no  other  warranty  of  seaworthiness  in  a  voyage- 
policy,  than  that  the  ship  is  seaworthy  at  the  commencement  of  the 
voyage.  There  is  no  warranty  in  the  law  of  England  that  the 
vessel  shall  continue  seaworthy  after  the  voyage  has  commenced ; 
none  that  the  crew,  if  origipally  competent,  shall  continue  so ;  none 
that  the  vessel  shall  be  navigated  with  due  care  and  skill  during 
the  voyage ;  none  that  pilots  shall  be  taken  on  board  at  proper 
places,  if  the  voyage  has  already  commenced,  unless,  perhaps, 
where  required  by  Act  of  Parliament ;  none,  on  an  insurance  for 
one  voyage  out  and  home,  that  the  ship  shall  be  seaworthy  on 
the  return  voyage  ;  although  these  might  all  be  very  reasonable 
conditions  to  be  imposed  on  the  assured  for  the  benefit  of  the 
underwriters,  and  which  have  been  by  law  or  custom  imposed 
•upon  American  underwriters :  for  in  all  these  respects  our  law  [  •399  ] 
differs  from  the  law  of  the  United  States,  in  which  it  is  the 
acknowledged  rule,  that  the  assured  must  not  only  have  his  vessel 
seaworthy  at  the  commencement  of  his  voyage,  but  keep  it  so,  so 

(1)  16  Q.  B.  158, 
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Gibson       far  as  depends  upon  himself,  during  its  continuance;   and  the 

SmaVl.       underwriters  are  discharged  from  any  loss  which  is  distinctly  shown 

to  have  arisen  from  the  negligence  or  misconduct  of  the  assured,  in 

not  keeping  the  ship  in  a  perfect  state.     The  authorities  are  cited 

hy  Mr.  Amould,  in  his  excellent  book  on  Insurance  (l). 

The  only  warranty,  then,  as  to  seaworthiness  in  a  voyage-policy, 
recognised  by  our  law,  is,  according  to  all  the  authorities,  that  the 
vessel  was  seaworthy  at  the  commencement  of  the  voyage.  But 
it  is  equally  clear  that  there  is  no  satisfactory  decision,  dictum  of  a 
Judge,  or  authority  of  a  text-writer,  that  there  is  any  such  warranty 
of  seaworthiness  at  the  commencement  of  the  term  in  a  time- 
policy. 

The  Court  of  Queen's  Bench  proceeded,  in  their  judgment  in  this 
case,  on  two  suppositions  :  first,  that  the  opinion  of  all  the  lawyers 
in  modem  times  was  clear,  that  there  was  no  difference  between  a 
time-policy  and  one  for  a  particular  voyage,  as  to  the  implied 
warranty  of  seaworthiness ;  and  that  the  same  point  was  settled  by 
the  case  of  Sadler  v.  Dixon  (2),  following  that  of  Hollingworth  v. 
Brodrick  (s).  The  judgment  of  the  Court  of  Exchequer  Chamber 
states  the  grounds  for  holding  that  the  Court  of  Queen's  Bench  was 
mistaken  in  both  these  respects. 

As  to  the  first,  the  Judges  then  present  were  not,  nor  am  I  now, 
aware  of  any  such  prevailing  opinion  in  the  profession ;  and  as  to 
the  opinion  of  text-writers,  the  authorities  cited  in  the  judgment 
show  that  this  question  was  a  matter  yet  unsettled.  Mr.  Amould, 
[  *400  ]  after  stating  (4)  that  a  question  *has  been  raised  whether  the  extent 
and  meaning  of  the  implied  warranty  is  the  same  in  a  time  as  a 
voyage  policy,  states  that  the  better  opinion  is,  that  it  is,  but  that 
the  question  will  afterwards  be  fully  discussed  by  him  ;  and  subse- 
quently (6)  discusses  it,  and  intimates  his  notion  as  to  time-policies, 
that  the  implied  warranty  is,  that  the  ship  should  be  seaworthy 
when  it  sails  under  the  policy  for  the  voyage  or  course  of  navigation 
on  which  it  is  contemplated  to  be  employed  during  the  term  ;  and 
what  that  voyage  is,  is  a  matter  of  evidence.  This  is  not  the  same 
proposition  as  that  the  vessel  must  be  seaworthy  at  the  moment 
that  the  term  commences,  wherever  it  may  then  be,  but  quite  a 
different  one.  He  refers  for  that  position  to  the  case  of  Alexandei 
V.  Pratt ^  which  came  on  in  the  Court  of  Exchequer  24th  January, 

(1)  I.  8.  247,  p.  666.  (4)  I.  s.  154,  p.  411. 

(2)  62  E.  B.  784  (8  M.  &  W.  895).  (5)  L  s.  248,  p.  670. 

(3)  7  Ad.  &  El.  40. 
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1846,  where  a  vessel  was  insured  for  twelve  months  from  the  date  Gibson 
of  its  arrival  at  Sydney ;  in  which  the  question  was  discussed  small. 
whether,  when  the  vessel  sailed  on  the  intended  voyage  from 
Sydney,  it  was  not  required  to  be  seaworthy  for  that  voyage.  He 
says  the  Court  intimated  its  opinion  that  the  vessel  should  be  sea- 
worthy for  the  voyage  then  intended ;  but  the  pleadings  did  not 
raise  the  question,  and  the  cause  was  sent  down  to  a  new  trial, 
with  power  to  amend  them,  in  order  to  raise  it ;  and  the  cause  was 
settled.  This  case  in  effect  decided  nothing ;  and  it  was  so  little 
the  subject  of  argument  at  the  Bar,  that  I  have  no  note  of  it, 
though  I  have  of  all  cases  of  the  least  importance  at  that  period. 

Mr.  Serjeant  MarshaU(i),  not  having  his  attention  directed  to  the 
distinction  between  time  and  other  policies,  lays  it  down  that  the 
ship  insured  must  be  seaworthy  at  the  time  of  sailing,  not  at  the 
commencement  of  the  risk ;  and  the  late  Mr.  Justice  Park,  in  his 
work  on  Insurance  (2),  *states  the  time  of  insurance  to  be  the  period  [  *^oi  ] 
at  which  the  vessel  was  to  be  seaworthy, — certainly  an  inaccurate 
proposition,  and  probably  not  intended  to  be  so  understood,  as  one 
of  the  authorities  cited  by  him  refers  to  the  commencement  of  the 
voyage,  and  the  other  is  a  mere  illustration  of  Lord  Mansfield's, 
in  Carter  v.  Boehm  (3),  where  the  interest  in  a  fort  was  insured  for 
time,  and  his  Lordship  said  that  the  utmost  that  could  be  contended 
for  was,  that  the  underwriter  trusted  to  the  fort  being  in  the  condi- 
tion in  which  it  ought  to  be,  in  like  manner  as  it  is  taken  for  granted 
that  a  ship  insured  is  seaworthy ;  but  at  what  time  the  fort  ought 
to  be  in  that  state  was  quite  immaterial  upon  the  facts,  as  in  the 
opinion  of  the  Court  it  was  so  at  the  time  of  the  commencement  of 
the  term  insured,  and  at  the  time  of  making  the  policy  the  fort  was 
certainly  lost.  So  that  Lord  Mansfield  never  could  have  meant  to 
say  that  seaworthiness  was  necessary  at  the  time  of  the  loss. 

Mr.  Phillips,  an  American  author  of  repute,  in  his  Treatise  on 
Assurance  (4),  does  not  appear  to  think  this  a  settled  point  in 
America.  He  refers  to  the  opinion  of  the  American  Chief  Justice 
Shaw,  who  says  that,  whether  the  rule  of  seaworthiness  would 
apply  when  the  ship  had  been  on  a  long  voyage,  was  a  matter  of 
doubt,  and,  if  it  did,  it  must  be  understood  with  great  latitude,  and 
he  cites  Paddock  v.  Franklin  Insurance  Company  (5). 

So  far,  therefore,  as  relates  to  the  opinion  of  the  text-writers,  the 

(1)  Infl.  voL  i.  p.  161.  (4)  Vol.  i.  p.  328. 

(2)  P.  460.  (6)  11  Pickering's  Bep.  227. 

(3)  3  Burr.  1916. 
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Gibson       proposition  in  the  jadgment  of  the  Court  of  Queen's  Bench  is  by  no 

Small.  means  made  out ;  nor  is  the  judgment  supported  by  any  one  of  the 
authorities  referred  to  as  deciding  the  question. 

In  the  first  case,  HoUingworth  v.  Brodrick{i),  the  plea  was,  that 

[  *^^2  ]  after  the  term  commenced,  and  before  the  *loss,  the  vessel  became 
unseaworthy,  and  might  have  been  repaired  at  a  reasonable  expense, 
and  that  the  ship  remained  unseaworthy  at  the  time  of  the  loss ; 
and  the  Court  decided  that  plea  to  be  insufficient,  being  of  opinion 
that  a  state  of  unseaworthiness  during  the  voyage  could  not  be  a 
defence,  unless,  at  all  events,  it  was  shown  to  be  the  cause  of  the 
loss,  if  indeed  that  would  make  any  difference  (as  it  would  not). 

Nothing  was  decided  as  to  there  being  any  implied  warranty  in 
time-policies,  as  a  condition  precedent  to  the  policy  attaching,  or 
a,s  to  the  time  to  which  that  warranty  relates.  The  only  part  of 
the  case  bearing  upon  the  present  question  is  the  dictum  of  Mr. 
Justice  Pattbson  in  the  course  of  his  judgment.  But  the  learned 
Judge  was  evidently  speaking  with  reference  to  that  case,  in  which 
the  question  was,  whether  there  was  any  implied  condition  as  to 
keeping  the  vessel  in  repair  after  the  term  commenced  ;  and,  if  it 
meant  more  than  that  there  was  no  difference  between  a  time-policy 
and  a  voyage-policy  in  that  respect,  and  that  there  was  a  warranty 
or  implied  condition  of  seaworthiness  at  the  commencement  of  the 
term,  it  is  of  less  weight,  because  that  question  was  quite  foreign 
to  that  case,  and  did  not  arise  at  all  in  it.  Nor  did  the  case  of 
Sadler  v.  Diocon  (2)  settle  that  point ;  on  the  contrary,  the  judgment 
of  the  Court  of  Exchequer  expressly  states  the  point  to  be  unsettled; 
and  it  decided  merely  that  the  implied  warranty  was  at  least  not 
more  extensive  than  that  on  a  policy  on  a  voyage ;  and  that  if  there 
was  no  contract  for  the  conduct  of  the  crew  in  one  case,  there  was 
none  in  the  other.  When  this  judgment  of  the  Court  of  Exchequer 
was  affirmed.   Lord  Chief  Justice  Tindal  used  some  expressions 

[  ^4^3  ]  which  were  contended  before  us  to  amount  to  an  ^opinion,  that 
the  implied  warranty  of  seaworthiness  was  the  same  in  a  time  and 
a  voyage-policy,  and  applied  to  the  commencement  of  the  risk. 
But  it  is  clear  from  the  context  that  no  such  position  was  meant 
to  be  positively  laid  down ;  but  only  that  the  obligation  of  the 
assured  on  a  time-policy  was,  after  the  policy  attached,  not  more 
extensive  than  that  on  a  voyage-policy,  and  did  not  require  the 
assured  to  keep  the  vessel  in  a  seaworthy  state.    The  period  to 

(1)  7  Ad.  &  El.  40.  (2)  62  B.  R  774,  784  (6  M.  &  W. 

206  ;  8  M.  &  W.  896). 
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which  the  warranty  of  seaworthiness  attached  was  wholly  immaterial      qibbok 
in  that  case.  S^Ji^r. 

The  only  other  case  cited  before  your  Lordships  was  that  of 
Hucks  V.  Thornton  (i).  That  was  a  decision  of  Lord  Chief  Justice 
GiBBS  at  Nisi  Prius,  in  a  trial  on  a  time-policy  on  a  whaling  voyage, 
with  liberty  of  cruising  for  prize ;  and  he  held  that  it  was  enough 
to  satisfy  the  implied  warranty  of  seaworthiness  if,  at  the  com- 
mencement of  the  time,  the  ship  had  a  crew  fit  for  one  of  the 
purposes,  though  unfit  for  the  other. 

It  may  be  inferred,  from  the  fact  of  Chief  Justice  Gibes  leaving 
that  case  to  the  jury,  that  he  thought  that  there  was  in  a  time- 
policy  an  implied  warranty  or  condition  of  seaworthiness,  of  some 
sort,  at  the  commencement  of  the  term  for  which  the  ship  was 
insured.  But  the  facts  may  not  have  made  it  necessary  for  him 
to  give  that  question  much  consideration,  as  the  plaintiff  was  likely 
to  succeed  even  if  there  was  such  a  warranty ;  and  at  all  events  it 
was  no  more  than  a  Nisi  Prius  opinion ;  and  as  the  decision  was 
in  favour  of  the  plaintiff,  and  the  propriety  of  it  could  not  be 
questioned  by  a  motion  for  a  new  trial,  it  is  of  much  less  weight. 

In  this  state  of  the  dicta  and  decisions  on  the  subject  of  warranties 
of  seaworthiness  on  time-policies  (and  these  are  *all),  it  is  impossible  [  *^^^  1 
to  say  that  they  supply  satisfactory  proof  that  there  is  any  warranty 
of  seaworthiness  at  the  time  of  the  commencement  of  the  term. 
The  decisions  distinctly  show  that  there  is  none  that  the  ship  is  to 
continue  seaworthy  for  the  term.  Li  truth  there  is  only  one  Nisi 
Prius  decision  in  support  of  the  proposition  that  there  is  such  a 
warranty  as  to  the  commencement  of  the  term.  From  the  course 
the  cause  took,  it  could  not  be  afterwards  questioned ;  and  the  dicta 
referred  to  are  explained  by  the  context,  or  are  extra-judicial.  It 
lies  upon  those  who  seek  to  add  another  condition  to  a  written  con- 
tract, not  expressed,  where  there  is  no  evidence  of  usage  of  trade,  to 
show  that  the  law  implied  it.  These  authorities  are  of  themselves, 
in  my  judgment,  quite  inadequate  for  such  a  purpose. 

If,  however,  precisely  the  same  principle  applied  to  both  the  case 
of  a  voyage  and  a  time  policy,  if  they  were  exactly  analogous  in 
this  respect,  less  positive  authority  might  be  required;  and  it 
might  be  thought  that  these,  at .  best  slender  authorities,  would  be 
sufficient.  Perhaps  even  without  them  such  a  condition  might  be 
implied,  if  the  cases  were  similar  ;  but  they  certainly  are  not.  In 
a  voyage-policy,  the  owner  of  a  ship  has,  generally  speaking,  the 
(1)  17  E.  B.  694  (Holt,  N.  P.  30). 
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OiuBON  power  to  make  the  ship  seaworthy  at  the  commencement  of  the 
Sma'li..  voyage.  In  the  ordinary  course  of  navigation  he  always  does  so  for 
his  own  sake  ;  he  is  bound  to  do  so  for  the  safety  of  his  crew,  and 
for  the  safety  of  the  cargo  placed  on  board  ;  he  contracts  with  every 
shipper  of  goods  that  he  will  do  so.  The  shipper  of  goods  has  a 
right  to  expect  a  seaworthy  ship,  and  may  sue  the  shipowner  if  it 
is  not.  Hence,  the  usual  course  being  that  the  assured  can  and 
may  secure  the  seaworthiness  of  the  ship, — either  directly,  if  he  is 
the  owner,  or  indirectly,  if  he  is  the  shipper,  ife  is  by  no  means 
unreasonable  to  imply  such  a  contract  in  a  policy  on  a  ship  on  a 
voyage,  and  so  the  law  most  clearly  has  implied  it. 
[  405  ]  It  may  happen  indeed,  in  some  cases,  from  the  want  of  proper 

materials,  of  skilful  artizans,  of  proper  docks  in  the  port  of  outfit, 
of  suflBcient  funds  or  credit,  or  from  the  hidden  nature  of  defects, 
that  the  owner  may  not  be  able  to  fulfil  the  duty  of  making  the 
ship  seaworthy  at  the  commencement  of  the  voyage ;  but  the  law 
cannot  regard  these  exceptional  cases,  **ad  ea  quajrequentius  accidunt 
jura  adaptantiir ; "  and  it  wisely,  therefore,  lays  down  a  general 
rule,  which  is  a  most  reasonable  one  in  the  vast  majority  of  voyage- 
policies,  that  the  assured  impliedly  contracts  to  do  that  which  he 
ought  to  do  on  and  before  the  commencement  of  the  voyage  ;  that 
is,  to  make  the  ship  seaworthy  at  the  commencement  of  it,  and  in 
part,  quoad  hoc,  in  the  preparation  for  it.  The  contract  contained 
in  the  policy  imposes  on  him  no  duties  which  were  not  incumbent 
on  him  before.  But  how  different  is  in  general  the  case  of  one  who 
insures  for  a  time  !  He  d6es  not  necessarily  know  the  position  of 
his  vessel  at  the  commencement  of  the  term ;  if  the  term  com- 
mences whilst  the  vessel  is  absent  from  a  port,  he  cannot,  generally 
speaking,  cause  it  thus  to  be  repaired ;  and  no  care  or  expense  of 
himself  or  agent  could  secure  that  object.  The  ship  may  have  lost 
anchor,  or  sails,  or  rudder ;  part  of  the  crew  may  have  deserted,  or 
be  dead  of  malignant  fever.  All  these  deficiencies,  generally  speaking, 
are  such  that  no  care  or  expense  could  have  prevented  or  cured. 
How  unreasonable,  then,  would  it  be  for  the  law  to  hold  that  there 
was  in  every  case  added  to  a  policy,  which  is  silent  on  the  subject, 
a  condition  which,  in  most  cases,  it  would  be  impossible  for  the 
assured  to  fulfil ! 

These  considerations  render  a  time-policy  essentially  different 
from  one  on  a  ship.  They  are  powerful  arguments  against 
implying  a  condition  of  seaworthiness  by  a  party  who  generally 
has  it  not  in  bis  power  to  fulfil  it ;  nor  is  it  satisfactory  to  say  that 
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the  condition  ought  to  be  implied  in  *all  cases  where  it  acutally  Gibbon 
is  in  the  power  of  the  party  to  fulfil  it,  for  the  law  usually  acts  smai.l. 
by  general  rules,  and  the  maxim  which  I  have  quoted  is  clearly  [*iOtf] 
applicable. 

Nor  is  it  an  answer  to  say  that  a  more  liberal  construction  of  the 
term  "  seaworthy  '*  in  time-policies  might  obviate  this  objection, 
and  that  a  different  degree  of  seaworthiness  is  sufficient  for  the 
completion  of  a  voyage  already  begun,  than  would  be  necessary  for 
the  entire  voyage ;  that  a  ship  which  was  in  the  commencement  of 
the  voyage  perfectly  seaworthy  in  respect  of  the  state  of  hull, 
equipment,  and  stores,  would  be  still  seaworthy  for  this  purpose, 
though  in  the  middle  of  the  voyage,  when  the  time-policy  should 
attach,  the  hull  had  suffered  by  wear  and  tear,  the  stores  had  been 
diminished,  or  the  equipment  deteriorated  ;  for  it  still  might  be 
reasonably  capable  of  performing  the  rest  of  the  voyage.  Doubtless 
this  is  true ;  but  any  laxity  of  the  term  *'  seaworthy  "  would  not 
provide  for  the  cases  of  losses  of  the  anchors,  rudder,  or  masts,  or 
sails,  or  crew,  or  of  irreparable  sea  damage,  after  incurring  which 
no  vessel  could,  in  the  most  loose  interpretation  of  the  term,  be 
considered  as  seaworthy. 

I  therefore  come  to  the  conclusion,  from  these  premises,  that 
there  is  not,  in  the  case  of  a  time-policy,  an  implied  warranty  or 
condition  that  the  vessel  must  be  seaworthy  at  the  commencement 
of  the  term  insured.  I  feel  no  doubt  that  this  condition  cannot  be 
implied.  I  am  equally  clear  that  there  is  no  implied  warranty  or 
condition  that  the  ship  insured  shall  be  seaworthy  at  the  date  of 
insurance.  There  is  a  total  absence  of  authority  for  this,  if  I 
except  the  part  I  have  already  quoted  from  Mr.  Justice  Park's  book, 
and  which  is,  for  the  reason  above  given,  evidently  an  uninten- 
tional inaccuracy  of  expression.  And,  indeed,  the  expression  in 
this  policy,  '*  lost  or  not  lost,"  which  means  lost  or  not  lost  when 
the  policy  was  effected,  totally  excludes  all  *idea  of  an  implied  [  *407  ] 
warranty  or  condition  that  the  ship  was  then  seaworthy. 

Two  other  cases  of  implied  warranty  or  condition  of  sea- 
worthiness may  be  suggested  in  which  there  is  more  doubt.  One, 
that  the  ship  was  seaworthy  at  the  commencement  of  the  voyage, 
of  which  the  time  insured  by  the  time-policy  was  part;  as,  for 
instance,  if  the  ship  sailed  on  the  1st  June,  1850,  on  a  voyage  from 
Liverpool  to  the  East  Indies  and  China  and  back,  a  voyage  which 
might  probably  last  two  years,  and  the  time-policy,  being  meant  to 
cover  part  of  that  voyage,  was  from  the  1st  of  June,  1860,  to  the 
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OiBsoK  Ist  of  June,  1851,  would  there  be  any  implied  warranty  or  condi- 
Small.  tion  that  the  ship  was  seaworthy  when  it  sailed  from  Liverpool? 
Would  there  be  any  if  the  time-policy  expressly  stated  on  the  face 
of  it,  that  the  time  was  part  of  that  voyage,  as,  for  instance,  that 
the  ship  was  insured  from  the  1st  June,  1850,  to  the  Ist  June,  1851, 
on  a  voyage  from  Liverpool  to  the  East  Indies  and  China  and  back? 
Upon  this  question  I  cannot  answer  your  Lordships  with  so  much 
confidence  as  upon  the  other.  My  opinion  might  possibly  be 
qualified,  or  altered,  by  a  more  solemn  argument,  where  those  were 
the  questions  upon  which  the  decision  was  to  turn;  but  I  now 
answer  them  by  saying,  that  it  seema  to  me  that  there  is  no 
warranty  in  either  case,  for  this  short  reason,  because  I  cannot 
find  any  satisfactory  authority  in  the  law  of  England  for  annexing 
such  an  implied  condition  or  warranty  to  a  written  insurance,  which 
primd  facie,  contains  all  the  terms  upon  which  the  parties  contract, 
though  there  is  much  more  reason  for  implying  such  a  contract 
than  one  of  seaworthiness  at  the  commencement  of  the  term, 
inasmuch  as  it  was  competent,  generally  speaking,  for  the  assured 
to  secure  the  performance  of  such  a  condition,  a  condition  of  sea- 
worthiness at  the  commencement  of  the  voyage,  and  in  the  ordinary 
course  of  navigation  he  would  do  so. 
[  *08  ]  The  absence  of  these  implied  warranties  will  not  practically  be 

attended  with  the  mischief  which  it  is  said  they  are  calculated 
to  prevent.  In  cases  in  which  the  assured  wilfully  permits  the 
ship  to  sail,  or  knows  that  it  has  sailed,  on  the  voyage  of  which  the 
time-policy  covers  part,  in  an  unseaworthy  state,  the  insurance 
would  be  void  on  the  ground  of  the  concealment  of  a  material 
circumstance,  and  this  will  prevent  the  frequency  of  such  an 
occurrence ;  and  in  all  cases  in  which  the  underwriter  wishes  to 
be  secure  against  such  a  contingency,  he  may  take  care  to  provide 
for  it  in  the  policy  by  introducing  a  warranty  of  seaworthiness  at 
the  commencement  of  the  risk  or  voyage,  which,  however,  would 
lead  to  a  diminution  of  the  premium. 

The  answers  to  the  first  three  questions  will  lead  your  Lordships 
to  conclude  that  my  answer  to  the  last  question  is,  that  the  plea  is 
clearly  bad.  The  meaning  of  the  term  "commencement  of  the 
risk,"  used  in  the  plea,  is  clearly  the  commencement  of  the  risk 
which  the  underwriters  are  to  take  on  themselves,  the  commence- 
ment of  their  liability ;  that  is,  the  commencement  of  the  term  of 
insurance.  If  there  was  no  implied  contract  or  condition  of  seaworthi- 
ness at  the  commencement  of  the  risk  or  term  (which  is  the  same 
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thing),  there  was  none  of  seaworthiness  on  the  25th  of  September,       Gibsov 
and  certainly  none  of  seaworthiness  at  the  date  of  the  policy ;  for      small. 
the  policy  is  "  lost  or  not  lost."    Therefore  it  is  utterly  immaterial 
whether  the  ship  was  seaworthy  or  onseaworthy  at  any  of  these 
periods,  and  the  plea  is  clearly  bad. 

[Mr.  Baron  MABTm,  Mr.  Justice  Talfoubd,  Mr.  Justice  Maulb, 
and  Lord  Chief  Baron  Pollock  expressed  opinions  to  the  same  effect 
as  Mr.  Baron  Parke,  that  there  was  no  implied  condition  or  warranty 
of  seaworthiness,  and  that  the  plea  was  bad.  Mr.  Baron  Platt  and 
Mr.  Baron  Aldbbson  agreed  that  the  plea  was  no  answer.] 

Lord  St.  Leonards  (having  stated  the  nature  of  the  case,  and  the  June  8. 
difference  of  opinion  upon  it  among  the  Judges  in  the  Courts  r^is  ** 
below  and  in  this  House)  said : 

The  opinion  of  the  majority  of  the  Judges  is  that  which  I  enter- 
tained at  the  close  of  the  argument,  and  it  has  not  been  shaken  by 
the  arguments  of  the  two  learned  Judges  who  supported  the  judgment 
of  the  Court  of  Queen's  Bench.  In  a  voyage-policy,  where  the  con- 
tract shows  the  nature  of  the  adventure,  from  which  the  intent  of 
the  parties  may  be  collected,  the  law  implies  a  consideration  of  sea- 
worthiness to  perform  the  voyage.  This  has  long  been  a  settled 
role;  *but  no  such  rule  has  ever  prevailed  in  regard  to  time-  [*416] 
policies.  There  being  no  such  rule,  I  think  your  Lordships  cannot 
imply  a  condition  in  this  case,  where  there  is  nothing  on  the  face  of 
the  contract  to  warrant  it. 

Assuming  the  ship  to  be  on  a  voyage  when  the  time  insured  in  a 
time-policy  begins,  all  analogy  fails  between  the  case  of  a  voyage- 
policy  and  a  time-policy ;  and  the  very  argument  in  this  case  proves 
that  seaworthiness  is  not  an  implied  condition  in  a  time-policy, 
warranted  by  custom  and  allowed  by  law.  In  such  a  policy  neither 
party  can  be  supposed  to  know  the  state  of  the  ship  when  the  risk 
commenced,  and  therefore  it  will  be  unreasonable  to  imply  a  con- 
dition of  seaworthiness  at  that  period.  In  the  case  of  a  policy  for  a 
voyage  the  condition  implied  is,  that  the  vessel  is  seaworthy  at  the 
commencement  of  the  voyage,  not  that  it  shall  continue  so.  If, 
therefore,  a  time-policy  effected  upon  a  ship,  then  on  a  voyage, 
should  be  held  to  be  subject  to  an  implied  condition  in  analogy  to 
the  other  case,  it  would  seem  to  follow  that  the  underwriter  who 
undertook  to  indemnify  the  assured  for  the  period  named  must  take 
the  risk  of  the  state  in  which  the  ship  is  from  the  beginning  of  that 


160  1853.    H.  L.    4  H.  L.  C.  416—417.  [kk. 

GiBsoK  period,  if  the  ship  should  be  then  at  sea.  A  voyage-policy  would 
Small.  cover  the  voyage,  and  any  unseaworthiness  during  the  voyage  could 
not  affect  the  policy.  A  time-policy  effected  during  the  voyage,  for 
a  period  beginning  while  the  ship  is  on  the  voyage,  should,  I  think, 
at  all  events,  be  held  to  cast  the  risk  on  the  underwriter  just  as  he 
must  have  borne  it  at  the  period  in  question  under  a  voyage-policy. 
The  analogy  could  not  be  carried  further  even  if  the  time-contract 
declared  that  the  ship  was  then  on  a  particular  voyage. 

If  the  assured  was  guilty  of  any  fraud  or  concealment  that  would 
[  **17  ]       of  itself  avoid  the  policy,  and  therefore  the  condition  *contended 
for  in  time-policies  is  not  necessary  to  guard  against  fraud  or 
concealment. 

If  the  ship  had  been  lost  after  the  commencement  of  the  risk, 
viz.  the  25th  of  September,  1848,  though  that  was  before  the  date 
of  the  contract,  the  underwriter  would  have  been  liable  by  the 
terms  of  his  contract.  It  is  clear,  therefore,  that  no  condition  of 
seaworthiness  at  the  date  of  the  contract  can  be  implied.  Such  a 
condition,  therefore,  if  to  be  implied,  could,  in  this  case,  only  be 
implied  at  the  commencement  of  the  voyage;  but  there  was  no 
allegation  as  to  any  unseaworthiness  at  the  commencement  of 
this  particular  voyage,  and  courts  of  justice  must  act  upon  a  rule 
general  in  its  application. 

If,  however,  a  ship  was  about  to  sail  upon  a  particular  voyage, 
and  a  time-policy  was  effected,  instead  of  a  policy  on  the  intended 
voyage,  as  at  present  advised,  I  think  that  a  condition  could  be 
implied  that  the  ship  was  seaworthy  at  the  commencement  of  the 
voyage.  But  that  is  not  this  case.  Any  supposed  difficulty  on 
the  part  of  underwriters  may  readily  be  obviated  by  the  inser- 
tion in  time-policies  of  an  express  warranty  of  seaworthiness 
at  the  commencement  of  the  risk.  I  do  not  trouble  your  Lordships 
with  the  state  of  the  pleadings,  because  it  is  admitted  that  the 
contention  of  the  plaintiff  in  error  cannot  be  maintained  unless 
there  is  an  implied  condition  in  every  policy  for  time,  like  that 
in  this  case,  wherever  the  ship  may  be,  that  it  was  seaworthy 
at  the  commencement  of  the  risk  or  the  date  of  the  policy.  No 
such  condition  can,  I  think,  be  implied;  and  therefore  I  advise 
your  Lordships  to  affirm  the  judgment  of  the  Court  of  Exchequer 
Chamber. 

LoBD  Gampbbll: 
My  Lords,  I  entirely  agree  in  the  opinion  of  my  noble  and 
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learned  friend  who  presided  on  the  woolsack  when  this  *case  was       Gibson 
argued  at  your  Lordships'   Bar,  that  the  defendant  in  error  is       small. 
entitled  to  our  judgment.     The  allegations  in  the  plea  of  want  of       [  *418  ] 
seaworthiness,  although  proved  to  the  satisfaction  of  the  jury,  do 
not  appear  to  me  to  constitute  a  defence  to  the  action.    I  do  not 
proceed  upon  the  literal  meaning  of  the  word  "  seaworthy  "  which 
was  contended  for.      Without  regard  to  its  literal  or  primary 
meaning,  I  assume  it  to  be  now  used  and  understood  to  state  that 
the  ship  is  in  a  condition,  in  all  respects,  to  render  it  reasonably 
safe  where  it  happens  to  be  at  any  particular  time  referred  to, 
whether  in  a  dock,  in  a  harbour,  in  a  river,  or  traversing  the 
ocean. 

The  question  raised  by  this  record  is,  whether  upon  a  policy  of 
insurance  on  a  ship  for  time,  in  the  form  of  that  set  out  in  this 
declaration,  there  is  an  implied  condition  that  when  the  policy 
ought  to  attach  and  the  risk  to  commence  the  ship  shall  be  sea- 
worthy, that  is  to  say,  in  a  proper  state  of  repair  and  equipment 
with  reference  to  the  situation  in  which  it  may  then  happen  to 
be?  It  is  incumbent  on  the  underwriter,  who  here  denies  his 
liability,  to  show  that  in  every  time-policy  there  is  such  a  con- 
dition ;  for  neither  the  declaration  nor  the  plea  discloses  any  facts 
from  which  the  condition  is  to  be  implied  in  this  case,  if  it  is  not 
to  be  implied  universally. 

There  is  no  custom  or  usage  of  trade  respecting  time-policies, 
which  we  can  take  notice  of,  which  aflBrms  the  existence  of  such 
an  implied  condition ;  and  after  an  examination  of  all  the 
authorities  which  have  been  cited  on  the  subject,  I  think  it  quite 
clear  that  there  is  none  to  guide  us  to  declare  that  such  an  implied 
condition  does  exist.  The  two  decisions  mainly  relied  upon,  of 
Sadler  v.  Dixon  (1)^  and  Hollingworth  v.  Brodrick(2)y  have  no 
application  to  the  *question  of  seaworthiness  under  a  time-policy  [  '^^^  ] 
at  the  commencement  of  the  risk;  and  some  casual  expressions 
which  may  have  dropped  in  those  cases  from  learned  Judges  when 
this  question  was  not  at  all  under  their  consideration,  are  entitled 
to  no  weight.  Nor  do  the  American  or  continental  jurists,  on  the 
present  occasion,  afford  us  any  aid. 

The  underwriter  is  therefore  driven  to  contend,  that  because  in 
policies  on  ship  "  from,"  or  "  at  and  from  "  a  specified  port  to 
another  specified  port,  or  back  to  the  port  of  outfit  (commonly 

(1)  52  B.  B.  774,  784  (5  M.  &  W.         (2)  7  Ad.  &  EL  40. 
405,  8  M.  &  W.  895). 
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Gibson       called   ''  voyage-policies "),  there    certainly  is    such    an  implied 
Small.       condition,  the  same  condition  is  to  be  implied  in  policies  from  a 
particular    day    to    a    particular    day   (commonly  called   "  time- 
policies")?  without  reference  to  the  local  situation  of  the  ship 
when  the  risk  commences  or  terminates. 

With  regard  to  voyage-policies,  we  have  usage  and  authority 
establishing  the  implied  condition  as  certainly  as  any  point  of 
insurance-law.  These  being  wanting  as  to  the  extension  of  the 
doctrine  to  time-policies,  the  reasoning  must  be,  that  as  far  as 
this  condition  is  concerned,  the  contract  by  time-policies  rests  on 
the  same  principles,  and  that  no  distinction  can  be  made  between 
them.  The  condition  may  have  been  implied  in  voyage-policies 
from  considering  that  probably  both  the  contracting  parties  con- 
templated the  state  of  the  ship  when  the  risk  is  to  begin,  that  this 
state  must  be  supposed  to  be  known  to  the  shipowner,  that  he  has 
it  in  his  power  to  put  the  ship  into  good  repair  before  the  voyage 
begins ;  that  to  prevent  fraud,  and  to  guard  the  safety  of  the  crew 
and  the  cargo,  this  obligation  ought  to  be  cast  upon  him  before  he 
can  be  entitled  to  any  indemnity  in  case  of  loss ;  and  above  all, 
that  this  implied  condition  in  voyage-policies  is  essentially  con- 
ducive to  the  object  of  marine  insurance,  by  enabling  the  ship- 
owner, on  payment  of  an  adequate  premium,  and  acting  with 
[  ^420  ]  honesty  and  securing  *reasonable  diligence,  to  be  sure  of  full 
indemnity  in  case  the  ship  should  be  lost  or  damaged  during  the 
voyage  insured ;  but  time-policies  are  usually  effected  when  the 
ship  is  at  a  distance,  the  risk  being  very  likely  to  commence  when 
it  is  actually  at  sea.  Under  those  circumstances,  is  it  at  all  likely 
that  either  party  would  contract  with  reference  to  the  actual  state 
of  the  ship  at  that  time  with  respect  to  repairs  and  equipments  ? 
The  shipowner  probably  knows  as  little  upon  this  subject  as  the 
underwriter.  Any  information  which  he  has  received  tending  to 
show  that  the  ship  is  in  extraordinary  peril  he  is  bound  to  disclose, 
or  the  insurance  effected  by  him  is  void ;  but  is  it  reasonable  to 
suppose  that  he  enters  into  a  warranty  or  submits  to  a  condition 
which  may  avoid  the  policy  with  respect  to  a  state  of  facts  of  which 
he  can  know  nothing  ?  We  must  further  consider  that  this  con- 
dition, in  many  cases,  he  may  have  no  power  to  perform.  Above  all, 
if  this  condition  was  implied  in  time-policies,  their  object  might 
often  be  defeated,  and  the  shipowner,  acting  with  all  diligence, 
and  with  the  most  perfect  good  faith,  might  altogether  lose  the 
indemnity  for  which  he  had  bargained. 
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Take  as  an  example  this  policy,  which  is  on  the  ship  Svsan,  from       Qibsom 
the  25th  of  September,  1843,  to  the  24th  of  September,  1844.  small. 

This  vessel  may  have  been  employed  on  the  South  Sea  fishery. 
It  may  have  sailed  from  an  island  in  the  beginning  of  September, 
1843,  in  all  respects  in  a  seaworthy  state;  bat  before  the  25th 
day  of  that  month  may  have  encountered  a  gale  of  wind  in  which 
the  sails  may  have  been  carried  away,  and  other  damage  may  have 
been  sustained,  and  the  master  may  have  died  of  a  malignant 
fever;  but  the  ship  touches  at  another  island  on  the  26th  of 
September,  is  completely  re-equipped,  takes  on  board  a  new  master 
of  competent  skill,  and  prosecutes  the  adventure.  ^Afterwards,  [  *42i  ] 
and  before  the  24th  of  September,  1844,  the  ship  may  be  crushed 
between  two  icebergs.  For  anything  that  appears  on  the  record, 
such  may  have  been  the  history  of  the  Susan ;  and  these  facts  are 
consistent  with  all  the  allegations  in  the  declaration  and  in  the 
plea.  On  this  hypothesis  the  owner  could  not  be  indemnified, 
because  the  ship  was  not  seaworthy  when  the  risk  was  to  com- 
mence, namely,  on  the  25th  of  September,  1843.  If  there  is  a 
condition — an  implied  condition — that  the  ship  must  then  be 
seaworthy,  the  policy  neither  attached  then  nor  at  any  subsequent 
time,  and  the  owner's  only  remedy  would  be  to  recover  back  the 
premium  he  had  paid  to  the  underwriters.  Thus  your  Lordships 
are  called  upon  to  imply  a  condition  which  the  parties  could  not 
have  contemplated,  which  the  assured  had  no  power  to  perform, 
and  which  would  effectually  defeat  the  object  of  the  contract.  If 
the  loss  is  caused  by  any  culpable  negligence  of  the  shipowner, 
that  may  be  a  defence  to  the  underwriter ;  but  if  the  shipowner 
acts  with  good  faith  and  reasonable  diligence,  it  is  surely  much 
more  according  to  the  principles  of  insurance  laws,  and  of  common 
sense,  that  the  risk  of  the  ship  not  being  seaworthy  when  the 
liability  of  the  underwriter  ought  to  begin,  should  be  cast  upon 
him,  who  can  easily  indemnify  himself  by  demanding  an  adequate 
premium  for  undertaking  it. 

The  only  consideration  pointed  out  for  extending  the  implied 
condition  of  seaworthiness  to  time-policies,  which  made  any  impres- 
sion upon  me,  is  that  it  does  extend  to  voyage-policies  on  goods, 
although  the  assured  can  have  no  control  over  the  repairs  or  equip- 
ment of  the  ship.  But  between  the  assured  on  goods  and  the 
underwriter  there  is  the  shipowner,  who  must  be  considered  the 
agent  of  the  assured,  and  he  does  undertake  that  the  ship  shall  be 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage.    If 

11—2 
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GiBsoK       this  undertaking  is  broken,  the  merchant  has  no  remedy  against 

Small.       *the  underwriter,  but  he  obtains  a  full  indemnity  by  suing  the  ship- 

[  *422  ]       owner,  and  thus,  either  with  the  shipowner  or  the  underwriter,  the 

merchant  is  secure ;  so  that  the  implied  condition  in  his  policy  in 

no  respect  interferes  with  the  object  of  insurance,  or  with  the 

interests  of  commerce. 

If  your  Lordships  shall  be  pleased,  on  the  motion  of  my  noble 
and  learned  friend,  to  affirm  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  this  case,  it  will  be  defmitively  established  that,  by  the 
law  of  England,  in  a  time-policy  such  as  this,  no  special  circum- 
stances being  stated  in  the  declaration  or  the  plea  respecting  the 
situation  or  employment  of  the  ship,  there  is  not  an  implied  con- 
dition that  the  ship  should  be  seaworthy  on  the  day  when  the  policy 
ought  to  attach. 

The  other  questions  which  were  debated  at  the  Bar,  and  which 
were  propounded  to  her  Majesty's  Judges,  must  be  open  for  judicial 
consideration  when  they  arise ;  but  as  your  Lordships  considered 
it  expedient,  for  general  information  and  for  the  advantage  of  the 
commercial  world,  that  opinions  should  be  given  upon  this  very 
important  subject,  although  they  would  not  be  binding,  I  think  it 
right  to  say  that,  after  great  deliberation,  I  agree  with  those  Judges 
who  think  that  in  a  time-policy  there  is  no  implied  condition  what- 
ever as  to  seaworthiness.  I  never  for  a  moment  could  concur  in 
the  notion  that  there  was  an  implied  warranty  that  the  ship  was 
seaworthy  when  it  sailed  on  the  voyage  during  which  the  policy 
attached.  To  lay  down  such  a  rule  would,  I  think,  be  a  very  arbi- 
trary and  capricious  proceeding,  and,  being  wholly  unsanctioned  by 
uflage  or  by  judicial  authority,  would  be  legislating  instead  of 
declaring  the  law:  I  likewise  think  that  it  would  be  very  inex- 
pedient legislation,  as  constant  disputes  would  arise  in  construing 
[  •i23  ]  the  rule  ;  for  in  fishing  adventures,  and  where  ships  are  ♦employed 
for  years  in  trading  in  distant  regions  from  port  to  port,  the  instances 
in  which  time-policies  are  chiefly  resorted  to,  there  would  be  infinite 
difficulty  in  determining  what  was  the  commencement  of  the  voyage 
during  which  the  policy  attaches.  There  would  be  a  similar  diffi- 
culty as  to  the  terminus  ad  quern,  in  considering  what  the  voyage 
truly  is  for  which  the  ship  must  be  fit. 

I  have  hesitated  more  upon  the  question  whether,  when  a  time- 
policy  is  effected  upon  an  outward-bound  ship  lying  in  a  British 
port  where  the  owner  resides,  a  condition  of  seaworthiness  is  to  be 
implied.    This  might  be  an  exception  to  the  general  rule,  that  in 
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time-policies  there  is  no  implied  warranty  of  seaworthiness,  and  it  Gibson 
is  free  from  some  strong  objections  to  the  condition  of  seaworthiness  small. 
being  implied  where  the  risk  is  to  commence  abroad.  But  in  addi- 
tion to  the  objection  that  as  yet  there  has  been  no  instance  of  an 
implied  condition  of  seaworthiness  in  any  time-policy,  and  that  the 
general  rale  is  against  such  a  condition,  this  would  be  a  gratuitous 
and  judge-made  exception  to  the  rule.  I  think  it  more  expedient 
that  the  rule  should  remain  without  any  exception,  and,  as  at 
present  advised,  I  should  decide  against  the  implied  condition  in 
all  cases  of  time-policies.  There  is  a  broad  distinction  which  may 
always  be  observed  between  time-policies  and  voyage-policies ;  but 
when  you  come  to  subdivide  time-policies  into  such  where  the  ship 
is  in  a  British  port  and  where  the  ship  is  abroad,  and  still  more  if 
the  residence  of  the  shipowner  is  to  be  inquired  into  and  regarded, 
there  would  be  a  great  danger  of  confusion  being  occasioned  by  the 
attempted  classification.  It  is  most  desirable  that  in  commercial 
transactions  there  should  be  plain  rules  to  go  by,  without  qualifica- 
tion or  exception.  Marine  insurance  has  been  found  most  beneficial, 
as  hitherto  regulated,  and  I  am  afraid  of  injuring  *it  by  new  refine-  [  *^24  ] 
ments.  I  should  be  glad,  therefore,  that  it  should  be  understood, 
according  to  my  present  impression  of  the  law,  that  there  is  in  all 
voyage-policies,  but  that  there  is  not  in  any  time-policies,  framed 
in  the  usual  terms,  a  condition  of  seaworthiness  implied.  This 
rule,  I  believe,  is  adapted  to  the  great  bulk  of  the  transactions  of 
navigation  and  commerce,  and  when  any  case  occurs  to  which  it  is 
not  adapted,  this  may  be  easily  provided  for  by  express  stipulation. 
My  observations  upon  this  last  point  I  offer  with  the  greatest  diffi- 
dence, after  what  has  fallen  from  my  noble  and  learned  friend,  for 
whose  opinion,  on  all  subjects  within  the  whole  range  of  the  law 
of  England,  I  entertain  the  most  sincere  respect.  I  am  glad  to 
think  that  one  important  question  of  insurance  law  is  now  finally 
settled. 

Judgment  of  the  Exchequer  Chamber  affirmed  with  costs. 


lb5H. 

DOE  D.  PADWICK  V.  WITTCOMB.  -^^^^^Ifa. 

(4  H.  L.  C.  425—434.)  Lord 

C  RAN  WORTH, 

In  an  action  of  ejectment  the  question  was,  Whether  certain  lands,  known  L.C. 

as  Kingston  Pastures,  were  part  of  the  manor  of  Hayling.    The  lands  had  Lord 

been  purchased  from  the  Duke  of  Norfolk.     An  entry  in  a  book  found     BRonoHAM. 
among  the  muniments  of  the  Norfolk  family  was  tendered  in  evidence,  for   Alderson  ^ 

[425 
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Dob  d.  ^^  purpose  of  proving  the  afiinnatiye  of  the  issue.    The  entry,  which  was 

Padwick  made  hy  a  steward  of  that  family,  spoke  of  an  indenture  which  **  recited  a 

•      *"•  lease  made  by  the  Earl  of  Arundel,"  and  which,  tracing  the  lands  into  the 

WiTTCOMB.  possession  of  B.  H.,  went  on  to  say  that  "  B.  H.  demiseth  unto,  Ac,  all 

those  pasture  grounds  lying  in  Kingston,  in  the  parish  of  Fortsea,  parcell 

of  the  manor  of  Hayling :  " 

Held,  that  this  entry  was  a  mere  recital  of  some  document  which  the 
writer  had  seen  or  heard  of,  and  was  not  admissible  either  as  an  entry  made 
by  a  person  in  the  discharge  of  his  duty,  or  as  an  entry  against  the  interest 
of  the  person  who  made  it,  nor  was  it  evidence  of  reputation  to  prove  that 
the  lands  were  parcel  of  the  manor. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Exchequer 
Chamber  (i).  Padwick  was  the  plaintiff  in  an  action  of  ejectment  (2) 
brought  to  recover  possession  of  a  piece  of  land  just  outside  the 
town,  but  within  the  parish,  of  Portsea,  where  a  house  had  been 
built,  of  which  Wittcomb  had  become  the  owner.  The  cause  came 
on  for  trial  at  the  Spring  Assizes  for  the  county  of  Dorset,  in  1849, 
before  Lord  Denman,  when  it  was  proved  that,  some  years  ago, 
Padwick  had  purchased  of  the  Duke  of  Norfolk  the  island  and 
[  ♦426  ]  manor  of  Hayling,  in  the  county  of  Southampton.  *This  island  is 
surrounded  by  the  sea,  and  approached  on  one  side  by  a  bridge 
from  a  place  called  Langstone,  near  to  Havant.  Padwick  claimed, 
as  lord  of  the  manor  of  Hayling,  and  contended  that  that  manor 
stretched  into  Portsea,  and  that  certain  fields  once  known  as 
Kingston  Pastures,  were  included  within  its  limits.  Wittcomb's 
house,  the  subject  of  the  action,  was  alleged  by  the  plaintiff  to  have 
been  built  on  a  part  of  these  pastures.  In  1604,  King  James  I. 
granted  to  Thomas,  Earl  of  Arundel,  the  manor  of  Hayling,  with 
other  hereditaments,  in  fee.  In  the  third  year  of  the  reign  of 
Charles  I.  an  Act  was  passed  annexing  for  ever  to  the  earldom 
certain  lands  and  hereditaments,  of  which  the  manor  of  Hayling 
was  one.  In  the  6  Geo.  IV.  an  Act  was  passed  enabling  the  Duke 
of  Norfolk  (as  the  successor  to  the  Earl  of  Arundel  of  the  time 
of  Charles  I.)  to  sell  the  manor  to  Mr.  Padwick.  Receipts  for 
rent  between  the  years  1616  and  1622,  signed  by  "  Robert 
Spiller,"  who  appeared  to  have  acted  at  that  time  as  agent  or 
steward  for  Lady  Ann,  Countess  Dowager  of  Arundel,  but  who 
had  plainly  been  connected  with  the  management  of  the  property 
for  many  previous  years,  were  put  in;  and,  with  the  view  of 
showing  that  Kingston  Pastures  were  parcel  of  the  manor  of 
Hayling,  an  entry  from  one  of  his  books,  found  among  the  muniments 

(1)  86  B.  B.  407  (6  £y.  001).  of  the  same  sort.    See  Doe  d.  Padtoick 

(2)  There  wore  several  other  actions      v.  Skinner y  77  B  B.  559  (3  Ex.  84). 
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of  the  Norfolk  family,  was  proposed  to  be  read.    The  entry  was  in       Dob  d. 
the  following  terms :  Padwiok 

WiTTCOMB. 

"  Tho.  Stoughton,  by  Indenture,  bearing  date  14°  die  Junii,  Ano. 
12  R.  Eliz.,  resiting  one  Lease  made  by  Henry  Earle  of  Arundell, 
dated  9**  Januarii,  Ano.  V  Eliz.,  unto  John  Lo.  Lumley,  for  100 
yeares,  and  one  other  Lease  made  by  the  said  Lo.  Lumley  unto  the 
said  Stoughton,  and  one  Humfrey  Lloyde,  declaring  then  the  said 
Lloyde  to  be  dead,  and  hymselfe  to  be  sole  seazed  by  survivershipp, 
for  and  in  consideration  of  the  summe  of  Ixxv",  paid  unto  the  said 
Lo.  Lumley  by  Baphe  Henslowe,  Gent.,  *demiseth  and  graunteth  [  *427  ] 
unto  hym  all  those  pasture  groundes  lyinge  in  Kingston  in  the  Pishe 
of  Portzee,  pcell.  of  the  manno'  of  Haylinge,  contayning  22  acres, 
&c.  To  have  and  to  holde  from  the  feaste  of  St.  Michell  the 
Archangell,  before  the  date  thereof,  for  the  terme  of  51  yeares, 
Reddend  p.  annu.,  at  the  2  usuall  feastes  xxvi"  viii;!  A  clause  of 
distresse  for  the  rent  arere  bye  the  space  of  one  monethe.  A 
reentre  for  not  payinge  by  the  space  of  8  moneths,  the  same  beinge 
lawfullye  demaunded,  &c.  And  after  endorsed,  signed,  sealed,  and 
deliv^,  by  Tho.  Stoughton,  Esq',  13  Maii,  Ano.  13  Eliz.,  Raphen 
Henslowe,  by  deede  indented,  bearinge  date  xxii*  Aprilis,  Ano. 
17**  Eliz.,  resytinge  the  former  Deedes,  assyneth  all  his  interest 
to  Mr.  Popiniaye,  from  whose  widowe,  by  speciall  conveyance, 
S'  Edward  Cresswell,  Knighte,  claymeth  x  years,  yet  to  come, 
from  the  Feaste  of  S^  Michall  last. 

"  Entered  22  Nov.  1610." 

Search  had  been  made,  but  ineffectually,  for  the  lease  which  was 
spoken  of  in  this  entry.  The  entry  was  objected  to  either  as  proof 
of  the  facts  stated  in  it,  or  as  evidence  of  reputation  to  prove  that  a 
place  alleged  to  be  Kingston  Pastures,  in  Portsea,  was,  at  the  date 
which  appeared  at  the  foot  of  the  entry,  parcel  of  the  manor  of 
Hayling.  Lord  Denman  rejected  the  entry  on  both  grounds.  A 
bill  of  exceptions  was  tendered,  and  the  case  was  brought  up  to  the 
Exchequer  Chamber,  where  it  was  contended  that  the  entry  was 
admissible  on  both  the  grounds  already  stated ;  and  further,  because 
it  was  an  official  entry  of  Robert  Spiller,  made  in  the  discharge 
of  his  duty  of  steward  to  the  Duke  of  Norfolk,  or  because  it  was 
secondary  evidence  of  the  documents  referred  to  in  it.  The  Court 
of  Exchequer  Chamber  gave  judgment  overruling  the  bill  of 
exceptions  (l).    The  present  writ  of  error  was  then  brought. 

(1)  86  R.  R.  407  (6  Ex  601). 
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DoBd.  MrrCrowder  and  Mr.  Baratow,  for  the  plaintiff  in  error : 

Padwick 

r.  The  evidence  here  was  improperly  rejected.    There  can  be  no 

r  joQ  1  doubt  that  Spiller's  book  was  kept  by  a  man  who  was  in  the  service 
of  the  Norfolk  family,  and  it  was  produced  from  among  the  muni- 
ments of  that  family,  where  it  had  been  preserved.  The  receipts 
produced,  and  admittiod  in  evidence,  show  him  to  have  acted  as  the 
steward  of  the  Dowager  Lady  Arundel,  and  to  have  received  the 
money  on  her  account ;  and  she  was  shown  by  other  evidence  to  be 
entitled  to  the  rents  of  this  property  under  a  settlement  made  of  it 
by  Lord  Arundel  on  her  marriage  with  him.  The  document  is  an 
original  entry  made  by  a  man  in  the  matter  of  his  business.  The 
first  part  of  it  is  an  abstract  of  the  particulars  of  a  lease  with  which 
it  was  his  duty  to  be  acquainted,  as  affecting  the  rights  of  the  lady 
for  whom  he  was  acting  as  steward,  and  the  word  **  entered  "  does 
not  intimate  that  he  was  making  a  copy  of  a  document;  but 
announces  the  fact  of  his  making  the  entry  for  his  own  guidance  in 
the  discharge  of  his  duty.  That  brings  it  within  the  case  of  The 
Duke  of  Newcastle  v.  Broxtowe  (1).  There  the  question  was  whether 
Nottingham  Castle  was  within  the  hundred  of  Broxtowe,  and  to 
prove  that  fact  certain  ancient  orders  made  by  the  justices  at  the 
Quarter  Sessions  for  the  county,  wherein  it  was  so  described,  were 
held  admissible  as  evidence  of  reputation,  the  justices,  though  not 
proved  to  be  residents  within  the  county,  being  presumed  by  their 
office  to  be  cognizant  of  the  subject.  It  is  making  a  distinction 
without  a  difference,  to  say  you  may  give  evidence  of  reputation  as 
to  the  bounds  of  a  manor,  but  not  of  a  thing  done  within  the  manor. 

(Lord  Brougham  :  Your  contention  is,  that  in  a  conveyance  from 
[  *429  ]       A.  to  B.,  a  description  of  land  as  parcel  of  a  *manor  would,  in 
every  other  case,  be  evidence  of  reputation  that  it  was  parcel.) 

This  was  objected  to  as  secondary  evidence,  because  no  previous 
proof  of  the  original  could  be  given.  It  was  not  necessary  to  give 
proof  of  the  existence  of  that  lease  for  the  purpose  of  making  this 
entry  admissible  in  evidence,  for  this  entry  was  made  by  a  man 
bound  by  the  duty  of  his  office  to  be  acquainted  with  the  matter, 
and  making  th§  entry  in  the  ordinary  course  of  the  discharge  of 
his  duty. 

(Lord  Brougham  :  Without  more,  you  say  that  whatever  purports 
on  the  face  of  it  to  be  a  copy,  must  be  taken  to  be  a  copy  ?) 

(1)  4  B.  &  Ad.  273. 
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Not    quite  that;   bat  the  circumstances  must  bd  looked  at  to       Doitd. 

Padwick 
determine  the  question.    Here  there  could  be  no  doubt  about  those  r. 

circumstances.  Spiller  was  unquestionably  the  steward  of  Lady  ^ittcomb. 
Arundel ;  the  entry  he  made  must  have  been  from  an  original 
lease;  and  secondary  evidence  of  a  document  may  be  produced 
without  the  necessity,  in  every  case,  of  showing  the  existence  and 
the  loss  of  that  document.  Doe  d.  Welsh  v.  Langfield  (1),  where,  in 
ejectment  for  lands  which  had  been  the  subject  of  proceedings 
under  an  Enclosure  Act,  the  entries  of  claims  made  by  the  Com- 
missioners' clerk  in  his  book  were  admitted  in  evidence  after  his 
death,  though  no  proof  could  be  given  of  the  existence  of  those 
claims  themselves.  In  the  same  manner  the  counterpart  of  a  lease 
has  been  received  in  evidence  to  prove  the  succession  of  a  party,  with- 
out any  evidence  of  possession  under  it.  *  *  Doe  d.  Patteshcdl  v. 
Turford(^),  Champneys  v.  Peck(s),  and  Marks  v.  Lahee{4,),  are  all 
authorities  *to  show  that  where  a  person  has  made  an  entry  in  the  [  *^^^  ] 
ordinary  discharge  of  his  duty,  it  is  admissible  after  his  death  to 
prove  the  fact  stated  in  it.  It  is  not  necessary  that  the  entry 
should  be  adverse  to  the  interest  of  the  party  making  it,  in  order 
to  render  it  admissible :  The  Sussex  Peerage  case  (^).  The  main 
point  in  this  case  really  is  this :  Did  this  man  make  the  entry  from 
nothing,  or  was  there  an  original  lease  ?  If  there  was  such  a  lease, 
then  this  entry  is  fair  evidence  of  its  coming  from  where  it  does. 
On  the  face  of  the  entry  itself  there  is  proof  of  its  correctness,  for 
it  speaks  in  1610  of  the  lease  of  1569  having  then  ten  years  to  run ; 
and  other  evidence  in  the  cause  showed  that  there  was  a  holding, 
such  as  this  entry  describes,  which  did  end  in  1620. 

Mr.  Butt  and  Mr.  Povlden,  for  the  defendant  in  error,  were  not 
called  on. 

The  Lord  Chancellor: 

My  Lords,  this  is  a  case  in  which  I  do  not  desire  your  Lordships 
to  call  on  the  other  side  to  offer  any  observations,  at  least  not  until 
we  have  heard  the  opinion  of  the  Judges  on  a  question  which  I 
propose  should  be  submitted  to  them.  (Having  stated  the  circum- 
stances of  the  case,  his  Lordship  proposed  that  the  following 
questions  should  be  put  to  the  Judges :) 

"  In  ejectment  to  recover  possession  of  Blackacre,  the  lessor  of 

(1)  73  E.  B.  593  (16  M.  &  W.  497).     (4)  3  Bing.  N.  0.  408. 

(2)  37  R  E.  681  (3  B.  &  Ad.  890).      (6)  65  R.  E.  11  (11  CI.  &  Fin.  85). 

(3)  1  Stark.  N.  P.  404. 
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Dob  d.  the  plaintiff,  in  order  to  prove  that  Blackacre  was  parcel  of  the 
^^  ^  manor  of  H.,  purchased  by  him  of  N.,  having  proved  that  from  a 
•  WiTTcoMB.  jjjjjQ  prior  to  the  reign  of  Queen  Elizabeth,  and  thence  down  to 
the  year  1827,  K.  and  his  ancestors  had  been  seised  in  fee  of  the 
manor  of  H.,  and  that  Blackacre  was  parcel  of  lands  formerly 
[  *43i  ]  known  as  ^pasture  lands  of  Kingston,  offered  in  evidence  a  certain 
old  book,  found  among  the  muniments  of  title  of  N.,  purporting  to 
contain  entries  made  by  a  former  steward  of  N.'s  ancestor  in  1610. 
In  the  book  was  an  entry  stating  that,  by  indenture  dated  the  14th 
of  June,  12  Elizabeth,  reciting  a  lease  dated  the  6  Elizabeth, 
and  made  by  the  then  ancestor  of  N.  to  L.  for  one  hundred  years, 
and  another  lease  made  by  L.  to  S.,  the  said  S.,  in  consideration 
of  761.  paid  to  L.,  demised  to  R.  H.  all  those  grounds  lying  in 
Kingston,  in  the  parish  of  Portsea,  parcel  of  the  manor  of  H.  At 
the  foot  of  this  entry  are  the  words  *  Entered  22nd  Nov.,  1610.' 
Was  this  entry  admissible  as  evidence  of  reputation  that  Blackacre, 
being  parcel  of  the  lands  formerly  known  as  Kingston  Pastures,  is 
parcel  of  the  manor  of  H.  ?  " 

Lord  Brougham  : 

I  entirely  agree  with  the  question  proposed  by  my  noble  and 
learned  friend,  which  seems  to  me  a  very  proper  form  of  question  in 
'this  case,  and  which  exhausts  the  subject. 

-Mr.  Baron  Aldbrson  : 

Your  Lordships  having  put  this  question  to  the  Judges,  T  am 
instructed  by  my  learned  brethren  to  state  their  unanimous  opinion 
that  this  book  was  not  admissible  as  evidence  of  reputation.  In 
order  to  be  made  so,  there  should  first  be  evidence  of  the  existence 
of  the  lease  spoken  of  in  it.  Admitting  the  existence  of  a  lease  of 
the  kind  spoken  of,  we  do  not  think  that  an  entry  of  this  sort  is 
admissible,  of  a  reputation  existing  at  the  moment  such  a  lease 
was  made,  as  to  the  lands  mentioned  in  the  lease.  It  does  not 
appeal'  that  the  entry  was  made  on  the  inspection  of  the  lease.  It 
may  have  been  made  without  any  such  inspection,  upon  informa- 
[  ♦482  ]  tion  given  to  the  steward  by  some  *person  who  had  no  positive 
knowledge  of  the  fact,  or  who  had  some  interest  in  giving  to  the 
steward  such  a  representation. 

The  Lord  Chancellor: 
My  Lords,  their  Lordships  feel  very  much  obliged  to  the  learned 
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Judges  for  the  very  clear  way  in  which  they  have  given  their       Dosd. 
opinion   upon   this  point,   and   I  now  move  your  Lordships   to      ^^^^^^ 
concur  in  their  opinion,  and  to  give  judgment  for  the  defendant    Wittcomb. 
in  error. 

My  Lords,  this  case  has  been  stated  in  the  way  which  used  to  be 
the  form  in  cases  in  which  this  House  took  the  opinion  of  the  Judges, 
but  which  has  not  been  adopted  lately.  Here  it  was  necessary  to 
resort  to  the  old  form  of  putting  a  question,  for  otherwise  it  would 
have  been  necessary  to  state  the  whole  record,  which  would  have 
involved  the  case  in  unnecessary  complication  and  difficulty. 

The  answer  to  the  questions  stated  by  the  learned  Judges  has 
stripped  it  of  all  difficulty  whatever.  I  assume  that  the  book  was 
a  book  coming  from  the  muniments  of  the  Duke  of  Norfolk ;  that 
it  had  been  written  by,  or  assigned  by  his  steward,  in  the  end  of 
the  reign  of  Queen  Elizabeth,  or  the  beginning  of  the  reign  of 
James  I.  If  that  was  so,  and  the  entry  had  been  an  entry  of  some- 
thing which  he  did  in  the  discharge  of  his  duty,  it  might  very 
well  be  received  as  evidence  of  the  truth  of  what  it  purported  to 
describe.  So,  if  it  could  have  been  made  in  any  way  analogous  to 
the  counterpart  of  a  lease,  something  like  an  admission  against  the 
interest  of  the  party  who  made  it,  it  might  have  been  admissible. 
But  this  is  not  an  entry  of  that  kind.  This  is  an  entry  officiously 
made  by  the  steward, — if  it  was  made  at  all  by  him.  It  was  not 
an  entry  of  anything  he  did  in  the  discharge  of  his  duty.  It  is  an 
entry  relating  to  what  he  there  states  to  have  been  done  by  *8ome  C  *^^^  1 
of  the  under-tenants  of  the  then  owner  of  the  manor,  in  transac- 
tions inter  se,  not  transactions  between  him  and  them.  It  might 
be  a  very  convenient  piece  of  information  for  a  steward  of  the  lord 
who  had  demised,  as  the  case  states,  to  A.,  that  is  to  say,  to  Lord 
Lumley,  for  one  hundred  years,  to  know  what  those  claiming  under 
him  had  been  doing  with  the  property.  But  what  dealings  Lord 
Lumley  had  with  persons  under  him,  was  a  matter  not  within 
the  province  of  the  steward  of  the  Duke  of  Norfolk  to  enter  upon, 
and  this  entry,  therefore,  can  afford  no  evidence,  either  on  the 
ground  of  its  being  an  entry  made  by  him  in  discharge  of  his 
duty,  or  as  proof  of  reputation  of  the  fact  which  he  purports  to 
record. 

Under  these  circumstances,  I  confess  I  think  there  can  be  no 
doubt  whatever  that  the  learned  Judge  was  quite  justified  in  reject- 
ing the  evidence.  And  I  come  to  that  conclusion,  having  considered 
the  case  very  attentively,  from  the  consciousness  that  it  was 
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impossible  not  to  feel  that  the  plaintiff  in  error  laboured  under  very 
great  difficulties,  having  had  the  opinion  of  all  the  Courts  against 
him,  and  having  myself  been  one  of  those  who  had  in  a  former 
stage  of  this  business  expressed  the  opinion  to  which  I  now  move 
your  Lordships  to  assent.  I  have  listened  to  the  argument 
with  perfect  candour,  and  if  I  could  have  been  convinced  to  the 
contrary,  I  should  have  been  ready  to  be  so  convinced.  But 
my  opinion  is  unchanged,  and  I  must  add  that  I  do  not  think  it  is 
a  case  in  which  the  House  has  any  reason  to  regret  that  the  rules  of 
law  compel  us  to  this  conclusion,  because  anything  more  dangerous 
or  more  to  be  deprecated  than  that  parties  should  look  up  old 
entries  in  the  reign  of  Elizabeth  or  James  I.,  for  the  purpose 
of  disturbing,  by  such  evidence  alone,  the  state  of  things  which 
has  prevailed  from  that  time  to  the  reign  of  Queen  Victoria, 
can  hardly  be  imagined.  I  therefore  *move  that  judgment  be  given 
for  the  defendant  in  error. 


Lord  Brougham  : 

I  entirely  agree  with  what  has  fallen  from  my  noble  and  learned 
friend.  I  will  only  add  that  this,  which  appears  to  be  a 
memorandum  made  by  a  steward — we  will  take  him  to  have  been  a 
steward — of  the  Duke  of  Norfolk,  is  no  evidence  to  show  that  these 
lands  were  parcel  of  the  manor  of  Hayling.  The  question  in  this 
action  being  parcel  or  no  parcel  of  a  manor,  it  is  not  sufficient 
evidence  of  reputation  that  the  lands  are  mentioned  in  an  entry  as 
having  been  the  subject  of  a  demise  in  some  lease  under  that 
description. 

It  ivaa  ordered,  that  the  judgment  of  the  Exchequer 
Chamber,  affirming  a  judgment  of  the  Court  of 
Exchequer  for  the  defendant  in  erroi',  should  he 
affirmed,  with  costs. 


1853. 
./«/yl,4,5. 

T>ord 

CBAN  WORTH, 

L.C. 

Lord  St. 
Leonards. 

[  435  J 


SADLIER  V.  BIGGS  (1). 

(4H.  L.  0.  435-470.) 

S.,  on  the  5th  January,  1746,  being  tenant  in  fee  simple  of  lands  in 
Tipperary,  executed  an  indenture,  which  was,  two  days  afterwards,  regis- 
tered under  the  Irijah  Begistration  Acts.  The  memorial  represented  that 
S.  had,  by  the  indenture,  demised,  or  agreed  to  demise,  these  lands  to  C. 
for  three  lives,  therein  named,  with  **  a  clause  of  renewal  after  the  expiration 

(1)  Swinburne  v.   Milbum  (1884)  9  App.  Cas.   844,  64  L.  J.  Q.  B.    6,   52 
L.  T.  222. 
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of  the  said  lives  thereinbefore-mentioned,"  provided  that  C,  his  heirs' 
&c.,  should,  *'  within  six  months  from  the  death  of  the  last  of  the  said 
three  lives,  nominate  such  life  or  lives  as  he  would  have  inserted,"  and 
pay  all  rent,  and  *' the  sum  of  III,  Is,  6d,  for  adding  or  renewing  such 
life  or  lives  for  ever."  The  memorial  was  signed  by  G.  alone,  and  he  regis- 
tered it.  In  February,  1750,  S.  executed  a  settlement  in  contemplation  of 
marriage,  by  which  he  made  himself  tenant  for  life  only  in  the  estate  com- 
prised in  the  indenture  of  1746.  In  March,  1750,  he  executed  a  lease  to 
C,  in  which  the  indenture  of  1746  was  recited,  and  in  consequence  of  some 
changes  in  the  lands  a  change  was  made  in  the  rent  The  lease  recited  the 
indenture  as  a  demise  to  0.  for  thi*ee  lives  and  the  longest  liver  of  them, 
with  a  covenant  to  *'  renew  the  same  for  ever,  on  payment  of  11/.  7^.  6d. 
for  renewing  the  same  on  the  fall  of  every  life,  within  six  months  next 
after  the  fall  of  each  life."  The  habendum  in  the  lease  was  for  the  same 
three  lives;  and  S.  covenanted  that,  "upon  the  death  or  failure  of  the^ 
aforesaid  life  or  lives,  or  any  or  either  of  them  "  (naming  them),  and  upon 
C,  his  heirs,  &c.,  paying  **the  sum  of  111.  7«.  6d.  above  the  annual  rent, 
within  the  space  of  six  calendar  months,  and  immediately  after  the  death 
or  failure  of  such  life,"  and  on  nomination,  &c.,  ''S.  and  his  heirs,"  &c., 
would  add  the  life  so  nominated;  *'and  so  in  like  manner  from  time  to 
time  successively  for  ever  thereafter  on  the  failure  of  every  other  several 
life  or  lives  in  the  said  lease  or  thereafter  to  be  nominated."  Benewals 
had,  from  time  to  time,  been  made  by  the  successors  of  S.  in  the  estate, 
sometimes  after  proceediugs  in  Chancery  to  compel  the  same,  sometimes 
without  such  proceedings;  but  in  1845,  G.,  the  descendant  of  S.,  having 
absolutely  refused  to  renew,  a  bill  was  filed  against  him  by  B.,  who  had 
become  ^possessed  of  0.*s  lease.  The  bill  prayed  for  a  renewal  according 
to  the  lease,  which  B.  alleged  to  have  been  made  in  conformity  with,  and 
under  the  obligation  of,  the  indenture  of  1746.  This  indenture  could  not 
be  produced,  but  the  memorial  was  tendered  and  received  in  evidence. 
The  defendant  alleged  that  the  lease  was  ineffectual  to  bind  the  inheritance, 
as  it  was  made  by  a  person  who  was,  at  the  moment  of  executing  it,  only 
tenant  for  life,  and  he  contended  that  there  was  no  legal  evidence  of  the 
indenture  of  1746.  He  also  relied  on  the  difference  between  the  terms  of 
renewal  contained  in  the  indenture  and  those  contained  in  the  lease  : 

Held,  affirming  the  judgment  of  the  Coubt  below,  that  the  plaintiff  was 
entitled  to  the  renewal  as  prayed ;  that  the  memorial  was  properly  admitted 
as  secondary  evidence  of  the  indenture;  that  that  indenture  was  to  be 
treated  as  an  original  lease,  containing  a  covenant,  under  the  obligation  of 
which  the  lease  of  1750  was  executed;  that  the  obligation  entered  into  in. 
1746  being  by  the  tenant  in  fee  simple,  his  performance  of  it  in  1750  was 
valid,  although  he  was  then  only  tenant  for  life ;  and  that  the  acts  of  the 
successive  tenants  of  the  estate,  though  not  evidence  to  prove  the  existence 
of  the  covenant,  became,  when  the  covenant  had  been  otherwise  proved, 
evidence  of  the  construction  which  the  pai-ties  interested  had  put  upon  it. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Chancery  in 
Ireland,  made  in  a  suit  which  was  originally  instituted  in  the  Court 
of  Exchequer  in  equity  there,  and  which  was  afterwards,  under  the 
provisions  of  the  13  &  14  Vict.  c.  51,  transferred  to  the  Court 
of  Chancery. 

The  respondent,  in  1845,  filed  a  bill,  which  was  afterwards 
amended,   and  to  which  the  younger  of  the  appellants  was  then 


Sadlibr 
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badlieb  added  as  a  party,  against  the  appellants,  in  order  *to  compel  them 
Bio'os.  to  grant  a  renewal  of  a  lease  of  certain  lands  held  by  the  respondent 
[  •437  ]  under  them,  according  to  the  covenants  and  conditions  contained  in 
a  lease  originally  granted  on  the  2nd  of  March,  1750.  The  bill,  as 
amended,  stated  that  Charles  Sadlier  was  seized,  as  in  fee,  of 
certain  lands  called  Bellevue,  &c.,  and,  by  certain  indented  articles, 
bearing  date  the  5th  day  of  January,  1746,  and  made  between  the 
said  Charles  Sadlier  of  the  one  part,  and  John  Chawner,  of 
Ballyguider,  in  the  said  county,  of  the  other  part,  Charles  Sadlier 
demised,  or  agreed  to  demise,  to  John  Chawner,  his  heirs,  &c.,  the 
towns,  lands,  and  premises  described  in  and  demised  by  the 
indenture  of  lease  next  mentioned,  for  and  during  the  lives  and  life  of 
John  Chawner,  Daniel  Alt,  and  Joseph  Palmer,  and  the  survivor  of 
them,  at  the  yearly  rent  of  92Z.  10^.,  payable  as  therein  mentioned, 
and  in  which  said  articles  was  contained  a  covenant  for  the 
perpetual  renewal  thereof. 

That  the  respondent  has  not  in  his  possession  or  power  the  said 
articles,  but  believes  same  have  been  long  since  lost  or  destroyed, 
but  a  memorial  thereof,  duly  perfected  by  said  John  Chawner  (i), 
was  duly  registered,  in  the  proper  oflSce  for  registering  deeds  in 
Ireland,  on  the  7th  day  of  January,  1746,  which  said  articles  are 
stated  in  said  memorial  to  contain  ''  a  clause  of  renewal,  after  the 
expiration  of  said  lives  therein-before  mentioned,  provided  said 
Chawner,  his  heirs,  executors,  administrators,  and  assigns,  should, 
within  six  calendar  months,  to  be  computed  from  the  death  of  the 
last  of  the  said  three  lives,  nominate  and  appoint  such  life  or  lives 
as  he  or  they  would  have  inserted  in  any  lease  to  be  made  thereof, 
and  paying  as  well  all  rent  and  arrears  that  should  be  due  for 
the  half-year  after  the  fall  of  such  life,  as  the  sum  of  11/.  7«.  6d.  for 
[  '^ss  ]  adding  or  *renewing  such  life  or  lives  for  ever,"  as  by  the  said 
original  articles,  or  a  counterpart  thereof,  in  the  possession  of  the 
defendant,  Thomas  Sadlier,  had  the  plaintiff  the  same  to  produce, 
or  by  the  said  memorial,  or  an  attested  copy  thereof,  when  produced 
and  proved,  will  more  fully  and  at  large  appear. 

The  bill  then  alleged  that,  by  lease  and  release  dated  2nd  March, 
1750,  between  the  said  Charles  Sadlier  of  the  one  part,  and  the  said 
John  Chawner  of  the  other  part,  after  reciting  a  lease  by  Sadlier*s 
father,  dated  1st  October,  1724,  to  John  Chawner  and  Daniel  Alt, 
and  a  lease  from  Colonel  Thomas  Butler,  and  that  by  the  death  of 

(1)  Chawiier*s  name  alone  was  signed  to  the  memorial.  His  signature  was 
duly  attested  by  two  witnesses. 
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Sadlier*s  father,  the  fee-simple  and  inheritance  of  said  lands  Saolieb 
descended  to  said  Charles  Sadlier,  party  thereto,  and  his  heirs,  and  biggs. 
that  said  Charles  Sadlier,  party  thereto,  by  the  articles  of  January, 
1746,  had  demised  to  said  John  Chawner  and  his  heirs  certain  lands 
therein  described,  to  hold  the  aforesaid  towns,  lands,  &c.,  for  and 
daring  the  three  lives  therein  named,  and  the  longest  liver  of  them,, 
at  the  yearly  rent  of  92Z.  10^.,  with  a  covenant  to  renew  the  same 
for  ever,  on  payment  of  111.  7«.  6d.  for  renewing  the  same  on  the 
fall  of  every  life  within  six  months  next  after  the  fall  of  each  life,  i 

and  it  was  by  the  said  indenture  witnessed,  that  the  said  Charlea 
Sadlier,  party  thereto,  in  pursuance  of  said  indented  articles,  and 
for  the  considerations  therein  mentioned,  demised,  &c.  unto  the 
said  John  Chawner,  his  heirs  and  assigns.  All  that,  &c.,  excepting 
thereout  unto  Charles  Sadlier,  his  heirs,  &c.,  all  mines,  &c.,  and 
also  full  and  free  liberty  to  hunt,  hawk,  fish,  and  fowl,  &c.  To  have 
and  to  hold  all  and  singular  the  said  demised  premises,  with  their 
appurtenances  (except  as  before  excepted),  to  the  said  John  Chawner, 
his  heirs  and  assigns,  from  the  first  day  of  November  then  last  past, 
for  and  during  the  lives  of  said  John  Chawner,  Daniel  Alt,  *and  [  *439  ] 
Joseph  Palmer,  and  the  survivors  and  survivor  of  them,  and  for  and 
during  the  natural  lives  and  life  of  all  and  every  such  other  person 
and  persons  as  by  virtue  of  the  clauses  and  covenants  for  perpetual 
renewal  thereinafter  contained,  should,  from  time  to  time,  succes- 
sively and  for  ever  thereafter  be  added  to  said  demise,  he,  the  said 
John  Chawner,  his  heirs,  and  assigns,  yielding  and  paying  therefore 
and  thereout  unto  the  said  Charles  Sadlier,  his  heirs  and  assigns, 
the  yearly  rent  or  sum  of  901.  8«.  (l),  then  currency,  payable  half- 
yearly,  Ac. ;  and  Charles  Sadlier  did  thereby,  for  himself,  hia  heirs, 
and  assigns,  covenant,  promise,  and  agree,  to  and  with  John 
Chawner,  his  heirs  and  assigns,  that  upon  the  death  or  failure  of 
the  aforesaid  life  or  lives  of  the  said  John  Chawner,  Daniel  Alt,  and: 
Joseph  Palmer,  or  any  or  either  of  them,  and  upon  the  said  John 
Chawner,  his  heirs  or  assigns,  first  paying  or  causing  to  be  paid 
unto  the  said  Charles  Sadlier,  his  heirs  or  assigns,  the  sum  of 
11{.  7b.  6d.y  then  currency,  over  and  above  the  annual  rent  therein- 
before reserved,  within  the  space  of  six  calendar  months  next,  and 
immediately  after  the  death  and  failure  of  such  life,  and  upon  the 
nomination  of  the  life  of  any  other  person  by  the  said  John 
Chawner,  his  heirs  or  assigns,  within  the  said  six  months,  to  the 

(1)  The  sum  had  been  altered  by  agreement,  Sadlier  haying  lost  his  interest 
in  a  small  part  of  the  property. 


176  1853.    H.  L.    4  H.  L.  C.  439—441.  [r.R. 

Sadlikb      said  Charles  Sadlier,  his  heirs  or  assigns,  to  be  put  or  inserted  in 
Biggs.       *^®  place  or  stead  of  the  person  so  happening  first  to  die  as  aforesaid, 
that  then  the  said  Charles  Sadlier,  his  heirs  or  assigns,  should,  and 
would,  within  the  said  six  calendar  months  from  the  death  of  such 
person  so  happening  first  to  die  as  aforesaid,  add  and  insert  to  the 
time  and  term  of  said  lease  the  life  of  such  person  so  to  be  nominated 
in  the  place  and  stead  of  the  person  so  happening  first  to  die  as 
aforesaid,  declaring  the  life  so  added  in  lieu  of  the  life  so  falling, 
[  ♦iio  ]       *to  be,  with  the  life  and  lives  then  in  being,  the  three  lives  during 
which  the  said  estate  should  be  then  to  continue,  and  so  in  like 
manner  from  time  to  time  successively  for  ever  thereafter,  on  the 
failure   of  every  other   several   life  or  lives   in   said  lease  then 
nominated,  or  thereafter  to  be  successively  nominated  as  aforesaid, 
and  upon  the  like  payment  of  the  sum  of  Hi.  7s.  6d.,  then  currency, 
and  upon  the  like  nomination  of  any  other  life  successively  to  be 
added  in  lieu  of  every  several  life  so  failing  as  aforesaid,  within  the 
space  of  six  calendar  months  as  aforesaid,  that  the  said  Charles 
gadlier,  his  heirs  or  assigns,  should,  and  would,  within  the  said 
six  months  next  after  the  failure  of  every  other  such  several  life,  so 
to  be  nominated  as  aforesaid,  add  and  insert  to  the  term  of  said 
lease,  from  time  to  time  for  ever,  the  several  life  or  lives  of  such 
person  or  persons  to  be  nominated  in  the  place  and  stead  of  the 
life  or  lives  of    the   several    person   or  persons  so  successively 
happening  to   die,  as  aforesaid,  and  which  indenture  of  demise 
was  duly  registered  in  the  proper  office  for  registering  deeds  in 
Ireland,  as  by  the  said  indenture,  now  in  plaintiff's  possession, 
ready  to  be  produced  and  proved,  will  more  fully  and  at  large 
appear* 

It  appeared  by  the  statements  in  the  bill  and  answer,  and  by  the 
evidence  in  the  cause,  that  on  the  1st  of  February,  1760,  Charles 
Sadlier  executed  a  settlement  in  contemplation  of  marriage,  by 
which  the  fee  was  vested  in  other  persons  for  the  purposes  of  the 
intended  marriage,  and  he  became  only  tenant  for  life  in  the 
reversion.  This  deed  was  registered  on  the  10th  of  June,  1760. 
The  marriage-settlement  itself  was  executed  on  the  6th  June,  1751. 
The  lease  which  had  been  executed  by  C.  Sadlier  to  Chawner  in 
March,  1760,  was  not  registered  till  the  1st  of  August,  1762. 
[  •441  ]  Charles  Sadlier  died  in  1766,  and  the  estate  then  vested  *in  his 

son  Thomas  Sadlier,  an  infant,  and  Chawner's  interest  having 
been  transferred  to  Benjamin  Biggs,,  and  a  life  having  dropped. 
Biggs,  upon  the  8th  of  February,  1766,  exhibited  his  petition  to  the 
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Court  of  Chancery  against   Thomas   Sadlier  the  infant,  and  the      Sadlibb 
Rev.  Ralph  Grattan  his  guardian,  praying  to  be  declared  entitled       bious. 
to  a  renewal.    An  order  for  renewal  was  made  on  this  petition,  and 
the  renewal  was  ordered  to  be  executed  by  the  guardian  of  the 
infant  on  the  infant*s  behalf,  and  a  lease  was  duly  executed  by 
the  guardian  in  1770,  in  compliance  with  that  order.     The  interest 
of  Benjamin  Biggs  afterwards  became  vested  in  George  Biggs,  and 
another  life  having  dropped,   he,  in  1779,   filed  his   bill  against 
Thomas  Sadlier,  who  had  in  the  mean  time  attained  his  full  age, 
praying  for  a  renewal.  The  claim  was  at  first  resisted,  but  T.  Sadlier, 
on  the  6th  of  March,  1782,  submitted  to  execute  a  renewal,  and 
this  renewed  lease  was  made  for  the  life  and  lives  of  three  persons 
therein  named,  and  the  survivor  of  them,  and  contained  a  covenant 
by  T.  Sadlier  for  the  perpetual  renewal  thereof.     Other  renewals 
took  place  on  the  21st  November,  1797,  and  the  28th  May,  1814. 
This  last  renewal  was  executed  by  the  father  of  the  elder  appellant 
to  the  father  of  the  respondent.    On  the  80th  of  April,  1844,  the 
appellant  served  on  the  respondent's  elder  brother  (then  the  tenant 
in  possession)  a  notice  to  quit  the  premises  included  in  the  lease  of 
1750 ;  and  on  the  22nd  of  August,  1844,  the  respondent,  who  had 
then  come  into  possession,  served  on  the  appellant  a  notice  to 
execute  a  renewal  of  that  lease,  by  substituting  a  life  in  the  place 
of  that  of  the  respondent's  father,  deceased,  and  tendered  the  rent  up 
to  the  last  rent-day,  and  also  the  renewal  fine.    The  renewal  was  not 
executed,  and  on  the  4th  of  June,  1845,  the  respondent  filed  his  bill  in 
the  Court  of  Equity  Exchequer  in  Ireland  against  the  appellant,  and 
thereby  "Sprayed  that  the  appellant  might  be  decreed  to  execute  a       [  *442  ] 
renewal,  pursuant  to  the  covenant  contained  in  the  original  lease. 

The  appellant,  in  August,  1845,  put  in  an  answer,  relying  on  the 
certain  grounds  of  defence  which  were  afterwards,  with  others, 
included  in  his  answer  to  the  respondent's  amended  bill  One 
of  these  grounds  of  defence  was,  that  his  eldest  son,  Thomas  Sadlier 
the  younger,  was  the  first  tenant  in  tail,  in  reversion,  to  the  lands 
expectant  on  his,  the  life-estate  of  the  appellant. 

The  respondent  filed  an  amended  bill  in  May,  1846,  by  which  he 
made  Thomas  Sadlier  the  younger  a  party  defendant  as  first  tenant 
in  tail  of  the  reversion.  He  also  put  in  issue  the  articles  of  the  5th 
January,  1746,  alleging  their  loss,  and  relying  on  the  memorial 
thereof,  executed  by  Chawner,  and  duly  registered  on  the  7th 
January,  1746,  in  which  memorial  an  abstract  of  the  alleged 
covenant  for  perpetual  renewal,  as  contained  in  the  articles  of  the 
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SADLiBK  5th  January,  1746,  was  set  forth.  The  respondent,  in  the  said 
Biggs.  amended  bill,  also  put  in  issue  an  action  of  ejectment  brought  in 
Michaelmas  Term,  1844,  in  which  action  the  respondent  had  given 
consent  for  a  judgment,  under  the  belief  that  the  renewal  of  May, 
1814,  which  had  been  executed  by  a  tenant  for  life  only,  afforded  no 
effectual  defence  at  law  against  the  legal  title  of  Thomas  Sadlier  the 
elder.  The  amended  bill  prayed  that  the  respondent  might  be 
declared  entitled  to  a  renewal  of  the  lease  of  the  2nd  March,  1750, 
pursuant  to  the  covenant  contained  in  the  articles  of  the  5th 
January,  1746,  and  in  the  said  lease  itself. 

The  appellants,  by  the  answer  to  the  amended  bill,  relied  on 
additional  grounds  of  defence :  first,  they  denied  that  the  articles 
of  the  5th  January,  1746,  had  ever  existed,  or  if  they  had,  contended 
[  •143  ]      that  upon  the  true  construction  of  such  *articles  they  did  not  contain 
any  covenant  for  perpetual  renewal,  and  admitting  that  a  memorial 
to  the  effect  stated  in  the  bill  Existed  in  the  oflSce  for  registration  of 
deeds  in  Ireland,  the  appellants  relied  as  an  objection  against  such 
memorial  being  received  in  evidence  against  him,  that  it  never  had 
been  executed  by  Charles   Sadlier  the  covenantor;   and  that  the 
affidavit  as  to  the  execution  of  the  alleged  articles  and  memorial 
was  made  by  Henry  Chawner,  [who  was]  the  son  of  John  Chawner, 
and  who  had  a  direct  interest  in  sustaining  the  alleged  articles ; 
secondly,  that  as  the  memorial  was  not  executed  by  Charles  Sadlier, 
and  as  the  possession  of  the  demised  premises  by  John  Chawner, 
and  those  claiming  under  him,  was  capable  of  being  explained  under 
and  as  referable  to  the  lease  of  the  2nd  March,  1750,  independently 
of  the  alleged  articles,  that  the  memorial   afforded  no  sufficient 
evidence  of  the  existence  and  contents  of  such  alleged  articles 
against  the  appellant,  claiming  under  the  marriage  settlement  of 
the  1st  February,   1750,  by  which,  and  before  the  execution   of 
the  lease,  Charles  Sadlier  had  become  tenant  for  life  only,    in 
the  reversion;   thirdly,  that  even   supposing  the  memorial  to  be 
admissible  against  appellants  as  evidence  of  the  existence  and 
contents  of  such  alleged  articles,  yet  the  clause  or  covenant  foi 
renewal  contained  in  it  was  not  a  covenant  for  perpetual  renewal 
but  was  a  special  covenant  for  a  single  renewal  only,  after  the  deatl 
of  all  the  lives  in  the  alleged  articles  named,  that  the  clause  was  no 
sufficiently  certain  as  to  the  terms  of  any  renewal,  except  a  singh 
renewal,  or  as    to   the   amount   of  the   fine   to   be  paid  on  an^ 
further  renewal,  or  whether  a  fine  was  to  be  paid  on  the  furthe: 
renewal  of  each  new  life,  or  for  three  new  lives ;  also  that  all  th 
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leBsors  in  the  subsequent  renewals  were,   by  virtue  of  marriage     Sadlibb 
settlements  under  which  appellants  claimed,  tenants  for  life  only,       biggs. 
without  any  power  of  leasbig  *beyond  a  limited  period,  and  therefore      [  '^^^  ] 
that  they  were  not  bound  by  the  admissions  or  statements  made  by 
any  of  these  parties,  or  by  the  execution  by  those  parties  of  the 
several  renewals. 

The  cause  was  fully  heard,  and  evidence  received  on  both  sides. 
The  appellants  objected  to  the  memorial  of  1746  being  received  in 
evidence  on  the  ground  set  forth  in  the  answer  to  the  amended  bill. 
The  objection  was  overruled,  and  the  memorial  admitted  in  evidence. 
On  the  15th  of  November,  1847,  a  decree  was  made  declaring  the 
respondent  entitled  to  a  specific  execution  of  the  articles  of  the  5th 
January,  1746,  and  to  a  renewal  of  the  lease  of  the  lands  comprised 
in  the  said  articles,  at  the  yearly  rent  of  90/.  8s.,  and  a  renewal  fine 
of  llf.  7«. 6d,  on  the  fall  of  each  life,  and  so  toties  qvoties  forever  on 
the  fall  of  any  one  life.  And  it  was  referred  to  the  Remembrancer 
to  settle  the  form  of  a  renewal,  and  to  ascertain  what  lands  were 
included  tlierein.  This  last  direction  was  occasioned  by  a  question 
whether  certain  lands  called  Gurtmunga  were  a  sub-denomination 
of  the  lands  of  Bellevue,  or  were  so  reputed  at  the  time  of  the 
execution  of  the  articles  in  January,  1746.  On  the  4th  June, 
1850,  the  Chief  Remembrancer  made  his  report,  stating  the  amount 
due  for  rent  and  fines,  and  declaring  Gurtmunga  to  be  part  of  the 
lands  included  in  the  articles.  On  the  11th  June,  the  appellants 
filed  exceptions  to  the  report,  and  the  equity  jurisdiction  of  the 
Court  of  Exchequer  in  Ireland  having  been  in  the  meantime,  by  the 
provisions  of  the  Act  13  &  14  Vict.  c.  51,  transferred  to  the  Court  of 
Chancery  there,  the  exceptions  came  on  to  be  heard  in  that  Court, 
and  by  an  order,  dated  5th  February,  1851,  the  exceptions  were 
overruled.    It  was  this  order  that  was  appealed  against. 

Mr.  Roundell  Palmer  and  Mr.  Bovill  for  the  appellants :  [  <45  ] 

The  respondent's  case  now  rests  on  the  articles  of  January,  1746. 
But  there  is  no  evidence  of  those  articles  except  in  the  memorial. 
That  memorial  is  not  admissible  in  evidence ;  but  if  it  was,  it 
would  not  sustain  the  respondent's  case,  for  it  does  not  contain 
terms  consistent  with  a  claim  for  a  perpetual  renewal.  [On  this 
point  they  cited  Brown  v.  Tighe  (1).] 

A  registered  memorial  can  only  be  evidence  against  those  who 
registered  it,  or    those    who    claim  under  them  :   \_Wolla9ton  \» 
(1)  37  B.  B.  150 ;  see  p.  166  (2  CI.  &  Fin.  396). 
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8APLIBB      Hakewell  (l)  ;    and  it  is  not  evidence    of    the  contents    of   the 
Biggs.       instrument.] 

[  446  ]  (Lord    St.  Leonards  :   Suppose  the  loss  of    an  original  deed 

proved,  as  the  original  must  be  produced  and  indorsed  at  the  time 
of  registration,  the  question  would  be,  whether  the  register  would 
not  be  evidence  of  the  contents  of  the  original  deed,  unless  it  was 

[  ♦447  ]  shown  by  other  means  that  *there  was  a  discrepancy  between  them, 
especially  if  it  was  found  that  parties  had  been  acting  for  upwards 
of  a  century  in  obedience  to  the  provisions  of  the  supposed 
instrument.) 

[On  this  point  they  cited  Baynham  v.  Ouy's  Hospital  (2),  where  it  was 
expressly  decided  that  a  legal  instrument  is  not  to  be  construed  by 
the  acts  of  the  parties.] 

[449]  The  Solicitor-General  {Sir  R.  Bethell)  and  Mr.  Glasses  for  the 

respondents,  were  not  called  on. 

The  Lord  Chancellor  : 

In  this  case  your  Lordships  have  beard  from  the  counsel  on 
behalf  of  the  appellants  a  statement  of  the  grounds  upon  which 
[  *450  j  they  rest  their  case ;  and  after  listening  to  their  arguments  *I  am 
prepared  to  advise  your  Lordships  that  it  is  not  necessary  to  call 
upon  the  respondents,  because  it  appears  to  me  that  their  case  is 
established  beyond  all  reasonable  doubt,  and  that  nothing  which  has 
been  urged  upon  the  part  of  the  appellants  has  at  all  tended  to  induce 
the  opinion  that  the  decree  pronounced  below  is  in  any  respect 
erroneous. 

(His  Lordship  here  stated  very  fully  the  circumstances  of  the 
case.) 

The  case,  therefore,  is,  that  there  has  been  for  now  more  than  a 
century  a  continued  line  of  renewals,  from  time  to  time,  since  1760, 
and  the  respondent  seeks  to  have  a  renewal  now  decreed  in  his 
favour,  and  a  decree  to  that  effect  has  been  made  by  the  Court  of 
Chancery  in  Ireland. 

In  order  to  show  that  the  plaintiff  was  not  entitled  to  have  that 
renewal,  the  case  relied  upon  by  the  appellant  is  this  :  he  says  that 
at  the  time  of  the  original  lease  (that  which  I  have  treated  as  such), 
the  lease  of  the  2nd  March,  1750.  Charles  Sadlier,  who  made  it,  and 
entered  into  the  covenant  for  perpetual  renewal  therein  contained, 
was  not  the  owner  of  the  fee-simple,  and  therefore  n6t  capable  of 
(1)  60  R.  R.  617  (a  Man.  &  G.  297).  (2)  3  R.  R.  96  (3  Ves.  293). 
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binding  the  parties  who  succeeded  afterwards  to  the  property —     sadlteb 

that  he  was  in  truth  only  tenant  for  life ;  and  that  fact  was  sought       bioos. 

to  be  established  by  showing,  that  a  month  before  the  execution  of 

that  lease,  namely,  on  the  1st  February,  1750,  Charles  Sadlier  had 

made  a  marriage-settlement,  whereby  he  had  settled,  inter  alia,  the 

lands  in  question  upon  himself  for  life,  with  remainder  to  his  first 

and  other  sons  in  tail,  so  that  being  only  tenant  for  life,  he  could 

not  enter  into  any  valid  covenant  which  should  bind  the  remainder 

man  or  affect  the  inheritance.    The  appellant  further  contends,  that 

that  has  been  the  sort  of  estate  existing  all  along,  that  no  person 

who  has  executed  any  one  of  these  renewals  had  any  power  so  to  do. 

My  Lords,  that  case  is  met  in  this  way.  True  it  is  that  Charles  [  ■'si  ] 
Sadlier,  at  the  execution  of  the  lease  of  1750,  was  only  tenant  for 
life ;  but  still  he  was  not  inaccurately  described,  as  between  himself 
and  the  lessee,  as  being  the  party  having  the  fee-simple  ;  because, 
up  to  within  a  month  before  the  time  of  his  executing  the  lease  he 
had  been  seised  in  fee,  and  four  years  previously  he  had  bound 
himself  by  what  may  perhaps  be  designated  as  a  lease  (but  which 
seems  to  have  been  treated  as  an  imperfect  lease,  because  it 
contained  a  covenant  that  the  parties  would  make  a  perfect  lease 
afterwards),  to  grant  the  lease  in  question,  so  that  although  he 
was  legally,  in  March,  1750,  only  tenant  for  life,  still  he  was  tenant 
for  life  subject  to  a  right  on  the  part  of  the  lessee  by  an  obligation, 
entered  into  before  he  parted  with  the  fee-simple,  to  make  a  perfect 
and  renewable  lease.  The  question  is,  whether  that  is  made  out 
to  be  the  case  or  not  ?  If  it  is,  there  is  an  end  of  the  appeal.  It 
appears  to  me  to  be  abundantly  shown  that  that  is  perfectly  and 
satisfactorily  made  out.  The  lease  of  the  2nd  March,  1750,  appears 
as  a  lease  between  Charles  Sadlier  of  the  one  part,  and  John 
Chawner  of  the  other  part,  and  the  former  demises  to  the  latter, 
reciting  the  articles  of  agreement  of  1746,  with  a  clear  covenant 
for  renewal.      (His  Lordship  read  it.) 

Now  that  is  a  covenant  made  by  a  party  who  is  truly  said  to  have 
been  at  the  time  only  tenant  for  life ;  but  he  there  says  he  made  it 
pursuant  to  an  obligation  under  which  he  had  come  by  virtue  of 
the  previous  agreement.  Is  that  or  not  made  out  to  be  true  ?  In 
order  to  show  that  it  is  true,  I  will  not,  in  the  first  instance,  look 
backward  to  what  evidence  there  is  ab  ante  of  the  existence  of  that 
prior  instrument ;  but  I  will,  by  the  most  legitimate  mode  of 
reasoning,  go  down  to  a  future  time,  and  see  whether  what  the 
parties  have  been  doing  during  the  last  century,  for  I  *may  call  it      [  '^52 " 
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Sadlieb      bo,  is  or  not  consistent  with  any  other  hypothesis  than  that  there  was 
BioGs.       ^^  oMigation  upon  Charles  Sadlier  to  make  the  lease  in  question. 
What  is  the  first  thing  that  we  see  took  place  after  this  instru- 
ment of   1750  ?    Charles  Sadlier,  the  party  to  the  deed  of  1750, 
died  in  1756.     Two  of  the  lives  fell  in  about  the  beginning  of  the 
year  1769,  at  the  time  Thomas  Sadlier,  who  was  tenant  in  tail, 
then  in  possession,  was  still  an  infant.     An  application  was  made 
to  the  Court  of  Chancery  in  Ireland  to  compel  him  or  his  guardian 
to  execute  a  renewal  of  the  lease.    That  could  only  have  been  upon 
the  footing  that  for  some  reason  or  other  the  covenant  bound  him. 
Now  the  covenant  did  not  bind  him  if  it  was  only  a  covenant  made 
by  his  father  as  tenant  for  life  ;  but  it  did  bind  him  if  the  covenant 
was,  as  it  represents  itself    upon  the  face  of  the  instrument,  a 
covenant  which  he  was  bound  to  enter  into  by  reason  of  a  prior 
obligation  contracted  by  him  when  he  was  tenant  in  fee-simple. 
It  is  plain  that  the  view  taken  by  the  Court  of  Chancery  in  Ireland 
was,  that  he  was  bound   by  that  obligation,  because  the  Court 
ordered  the  guardian  to  execute  a  renewal.     Some  time  before  the 
year   1782,  another  life  dropped,  namely,  the  life  of   Daniel  Alt. 
Now,  what  were  the  rights  of  the  parties  then,  supposing  nothing 
except  that  renewal  to  have  happened  between  1760  and  1782? 
Supposing  nothing  else  had  happened,  we  have  Thomas    Sadlier 
(who  had  then  arrived  at  his  full  age),  the  son  of  Charles  Sadlier, 
being  the  absolute  owner,  for  so  I  must  call  him,  of  the  property, 
since  he  was  tenant  in  tail  in  possession,  applied  to  that  he  might 
execute  a  new  lease  in  pursuance  of   his  father's  covenant,  and 
proceedings  were  instituted  to  compel  him  to  do  so.     It  does  not 
appear  that  those  proceedings  ended  by  a  decree ;  but,  as  far  the 
tenant  was  concerned,  they  ended  in  that  which  was  just  as  good  to 
[  '^ss  ]       him  as  any  decree,  *namely,  in  the  fact  that  Sadlier  was  advised  to 
acquiesce,  and,  being  tenant  in  tail,  he  executed  a  lease  pursuant 
to  his  father's  covenant,  reciting  it  and   treating  it  as  a  valid 
covenant,  and  as  one  which  bound  him. 

My  Lords,  I  have  said  he  was  tenant  in  tail  in  possession.  Now 
I  am  aware  of  the  argument  which  was  pressed  upon  your  Lordships, 
that  he  was  not  really  tenant  in  tail  in  possession,  because  he  had, 
in  the  mean  time,  dealt  with  the  property  by  entering  into  marriage 
articles  in  1778,  so  as  to  make  his  position  no  longer  that  of  a 
tenant  in  tail  in  possession.  He  had,  as  it  appears,  executed  articles 
before  his  marriage,  in  the  sense  that  he  had  signed  some  paper ; 
but  he  was  an  infant  at  the  time,  for  you  find  in  the  proceeding 
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instituted  against  him  previously  to  bis  granting  the  lease  of  1782,  Sadlier 
a  bill  being  filed  against  him,  that  he  by  his  answer  admits  that  he  biggs. 
attained  his  age  of  twenty-one  years  in  the  year  1774.  Now  the 
articles  are  dated  In  the  year  1778 ;  he  was  therefore  a  minor  at 
that  time,  and  no  articles  could  bind  him  as  to  his  inheritance  at 
all.  He  was  therefore  legally  tenant  in  tail  subsequently  to  that 
obligation,  so  far  as  it  was  an  obligation.  He  had  bound  himself 
upon  his  marriage,  by  certain  articles,  to  make  a  settlement  of  the 
property  under  which  he  would  no  longer  have  been  tenant  in  tail ; 
but  even  if  the  articles  had  been  executed  by  him  after  he  had 
attained  his  age  of  twenty-one  years,  I  do  not  see  how  they  could 
have  aflFected  the  case.  We  have  no  evidence  of  what  these  articles 
were,  except  from  the  memorial  of  them.  I  do  not  stop  to  inquire 
whether  that  is  legitimate  evidence  upon  the  subject  or  not ;  I  will 
assume  it  to  be  legitimate.  We  have  a  memorial  of  these  articles, 
which  was  put  upon  the  register  shortly  after  the  execution ;  and 
all  that  appears  upon  the  memorial  is,  that  he  had  by  the  articles 
stipulated  to  secure  a  jointure  to  his  wife,  and  created  a  trust  term 
of  two  hundred  years ;  I  do  not  know  *for  what  reason,  unless,  as  it  [  ♦454  ] 
appears  afterwards,  for  the  securing  a  portion  to  his  younger 
children.  But  all  the  evidence  we  have  of  any  articles  of  agreement, 
is  of  articles  which  do  not  affect  the  ultimate  right  of  the  tenant  in 
tail.  It  appears  to  be  perfectly  clear  that,  being  tenant  in  tail,  he 
executed  a  renewal  lease  in  1782  to  the  holder  of  the  existing  lease, 
Benjamin  Biggs ;  doing  so  by  a  recital  which  states  his  obligation 
to  do  it  by  reason  of  that  which  had  been  stated  as  the  obligation  in 
the  two  preceding  instruments,  namely,  the  deed  which  had  been 
executed  by  Charles  Sadlier. 

He  was  at  this  time,  certainly,  only  tenant  in  tail ;  but  it  appears 
by  the  evidence  that,  in  the  year  1795,  upon  the  coming  of  age  of 
his  eldest  son,  or  some  time  after  his  eldest  son  had  come  of  age, 
he  made  a  settlement  of  the  property,  with  the  concurrence  of  his 
eldest  son,  and  in  order  to  give  complete  effect  to  that  settlement 
he  covenanted  to  levy,  and  afterwards  did  levy,  a  fine,  and  suffered 
a  recovery  to  ensue  to  the  uses  of  that  settlement ;  but  saving  and 
confirming,  in  words,  all  the  previous  leases  made  by  parties  who 
had  perfect  power  by  their  settlements  to  make  them.  There  was, 
therefore,  express  confirmation  of  this  lease ;  but  I  think  that, 
independently  of  that,  it  is  quite  clear,  upon  ordinary  principles, 
that  the  lease  was  binding.  A  party  being  tenant  in  tail,  and 
making  a  lease  for  a  valuable  consideration,  and  afterwards  levying 
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Sadlieb  a  fine,  and  suflfering  a  recovery,  would  by  these  acts  do  that  which 
BioGs.  would  enure  to  confirm  that  lease,  even  if  there  had  not  been  these 
words.  But  those  words  appear  to  me  to  put  it  beyond  all  doubt 
that  it  was  his  intention  to  confirm  it  as  far  as  he  was  able  so  to  do. 
That  is  the  way  in  which  it  stands.  The  original  lease  was  again 
renewed  in  1814.  The  result  is,  that  throughout  all  this  long 
period  of  time,  about  a  century,  the  parties  have  been  all  dealing 
r  •455  ]  upon  the  footing  that  one  was  entitled  to  claim,  and  *the  other  was 
bound  to  grant,  renewals  of  leases  which,  if  the  contention  now 
insisted  upon  by  these  appellants  was  well-founded,  might  always 
have  been  successfully  resisted  by  the  party  that  was  required 
to  grant  the  lease.  It  was  evidently  much  to  the  interest  of  every  one 
of  these  parties  to  do  so ;  because  I  see  by  the  different  instruments 
given  in  evidence,  the  sort  of  consideration  that  was  paid  from  time 
to  time ;  there  was  one  case  in  which  5,000Z.  were  paid  for  the  leasehold 
interest,  so  that  the  sum  of  112.  Is.  6d.  is  wholly  absurd  as  being  the 
value,  or  anything  like  the  value  of  a  renewal,  and  the  renewal  can  be 
accounted  for  upon  no  other  ground  but  that  of  its  being  made 
under  the  force  of  the  obligation.  It  appears  to  me  that  there  are 
the  most  satisfactory  circumstances  tending  to  show  what  the  rights 
of  the  parties  are  :  there  are,  long  enjoyment,  the  same  dealing  with 
the  property  for  a  very  great  period,  during  the  whole  of  which  it 
was  the  interest  of  one  party  to  resist  that  which,  nevertheless,  he 
from  time  to  time  performed. 

It  is  argued  that  there  is  no  evidence  that  we  can  look  at  as  proof 
of  the  prior  instrument  relied  on  by  the  respondent.  Although 
Referred  to  and  memorialled,  it  is  said  not  to  be,  because  of 
certain  technical  reasons,  or  substantive  reasons,  if  you  please, 
admissible  in  evidence.  Why  not  ?  The  covenant  in  the  deed  of 
1750  is  perfectly  sufficient  evidence  of  it,  if  it  is  true.  Now,  in 
order  to  see  whether  it  is  true  or  not,  I  have  already  looked  through 
all  the  subsequent  transactions ;  but  if  that  is  not  sufficient,  may  I 
not  look  at  all  the  circumstances  attending  the  execution  of  the 
covenant,  and  see  whether,  conjointly  with  that  or  preceding  it, 
there  were  not  circumstances  tending  to  prove  the  truth  of  that 
statement,  that  he  was  bound  by  the  prior  covenant  ?  I  am  clearly 
of  opinion  that  I  am  so  entitled,  and  if  I  am  entitled  to  look  at 
everything  which  enters  into  the  statement  of  the  circumstances,  I 
[  *456  ]  ask,  was  the  statement  contained  in  *the  deed  of  1750  true  ?  If  it 
was  true,  what  would  you  expect  to  find?  Why,  you  certainly 
would  find  upon  the  register  a  memorial  of  that  old  deed,  signed. 
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not  by  Charles  Sadlier,  the  lessor,  bat  bv  Ghawner,  the  lessee,  it     sadlibs 
being  invariably  the  lessee  or  the  purchaser  who  in  such  cases       biggb. 
registers  the  memorial,  and  not  the  party  from  whom  the  estate 
has  passed.    If  that  is  so,  it  brings  us  back  by  the  most  legitimate 
course  to  the  memorial.    Let  us  then  see  what  that  memorial 
contains. 

And  this  brings  us  to  the  second  point  insisted  on  upon  the  part  of 
the  appellant.  It  is  said  when  you  look  at  the  memorial  of  the 
original  instrument,  the  alleged  foundation  of  the  subsequent  deed 
in  1750,  you  do  not  find  in  this  memorial  such  a  covenant  as  the 
deed  of  1750  represented  as  being  made ;  I  think  there  are  two 
perfectly  sufficient  and  satisfactory  answers  to  that.  In  the  first 
place,  I  do  not  see  any  substantive  difference  between  the  two.  I 
take  it  that  the  memorial  is  a  literal  copy  of  the  instrument  of 
which  it  purports  to  be  a  memorial.  What  is  it  ?  It  is  a  lease. 
The  parties  treat  it  as  an  agreement  for  a  lease,  the  yearly  rent 
payable  so  and  so,  with  a  clause  of  renewal  after  the  expiration  of 
such  lives,  provided  Ghawner,  then  the  lessee,  his  heirs,  executors, 
•administrators,  or  assigns,  should,  "  within  six  calendar  months,  to 
be  computed  from  the  death  of  the  last  of  the  said  three  lives, 
nominate  and  appoint  such  life  or  lives  as  he  or  they  would  have 
inserted  in  any  lease  to  be  made  thereof,  and  paying  as  well  all 
rent  and  arrears  that  should  be  due  for  the  half-year  after  the  fall 
of  such  life,  as  the  sum  of  HI.  7s.  6d.,  for  renewing  or  adding  such 
life  or  lives  for  ever."  I  read  "for  ever,"  coupling  it  with 
"  of  renewal,"  thus :  "  of  renewal  "  (put  all  the  rest  in  a  parenthesis) 
"  for  ever."  That  is  the  only  meaning  of  the  parties — there  is  no 
other ;  the  terms  are  to  renew  it  for  ever.  There  is  indeed  a 
discrepancy  between  ^the  memorial  and  the  lease,  for  the  memorial  [  *457  ] 
appears  to  state  that  there  was  to  be  no  renewal  till  after  the  first 
batch  of  lives — all  the  first  three — had  expired.  The  parties  might 
stipulate  that  the  renewal  should  take  place  upon  these  terms, 
namely,  no  renewal  till  after  the  first  three  lives,  and  then  a 
renewal  upon  the  falling  of  every  life  afterwards ;  it  might  be  so, 
but  I  do  not  believe  that  was  the  meaning.  If  it  was,  however, 
that  is  immaterial  now ;  it  only  shows  that  at  the  first  renewal, 
when  only  two  lives  had  fallen  in,  the  parties  were  renewing  when 
they  were  not  bound  to  renew,  but  that  does  not  interfere  with  what 
happened  afterwards,  when,  under  the  terms  of  this  deed  and  the 
covenant  in  the  lease  of  1750,  the  parties  were  from  time  to  time 
parties  to  fresh  renewals.    Therefore  it  appears  to  me,  for  all 
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sadlirr      practical  purposes,  that  there  is  no  substantial,  or  indeed  any, 
Biggs.       difference  whatever  between  the  covenant  stated  in  the  memorial, 
and  the  covenant  stated  in  the  deed  of  1750. 

But  I  think  there  is  another  perfectly  satisfactory  answer  to  this 
part  of  the  case,  namely,  that  if  there  is  a  discrepancy,  and  I  must 
choose  between  the  two  deeds,  the  parties  have  enabled  me  by  their 
own  acts  to  make  the  proper  choice.  They  have  been  acting  upon 
the  covenant  as  if  the  covenant,  as  represented  in  the  deed  of  1750, 
was  a  correct  covenant.  Is  that  so  ?  Suppose  for  a  moment  that 
there  is  a  difference.  I  say  there  is  none ;  but  if  there  is,  it  is  per- 
fectly competent  for  me  to  say  that  I  believe  that  is  the  covenant 
and  not  the  other.  Mr.  lioundell  Palmer,  in  arguing  this  case, 
supposed  that  by  so  doing  we  should  be  violating  the  rule,  which  is 
a  perfectly  well  established  rule,  and  consistent  with  very  good 
sense,  and  which  was  established  in  the  case  of  Baynham  v.  Guy's 
[  •J58  ]  Hospital  (i)  overruling  the  case  *  which  was  sent  by  Lord  Bathurst 
for  the  opinion  of  the  Court  of  Queen's  Bench  (2),  namely,  that  you 
cannot  construe  a  deed  by  the  acts  of  the  parties.  Certainly  not, 
that  is  to  say,  if  there  is  a  deed  which  says,  according  to  its  true 
construction,  one  thing,  you  cannot  say  that  the  deed  means  some- 
thing else,  merely  because  the  parties  have  gone  on  for  a  long  time 
so  understanding  it.  But  what  is  this  instrument  here  ?  It  is  a 
memorial  that  is  in  the  nature  of  an  abstract,  or  a  representation 
of  the  parties  of  what  the  covenant  was,  and  when  I  see  what  the 
effect  of  it  is  represented  to  be  in  the  deed  of  1750,  four  years  after- 
wards, and  find  that  that  representation  has  always  since  been  acted 
upon,  the  inference  I  arrive  at  in  point  of  fact  is,  that  it  is  not 
correctly  represented  in  the  memorial,  but  has  been  more  accurately 
stated  in  the  deed  of  1750,  when  the  parties  were  to  act  upon  it, 
and  it  has  so  been  acted  upon  invariably  ever  since. 

Upon  these  grounds,  it  appears  to  me  perfectly  clear  that  the 
Judges  in  Ireland  arrived  at  a  satisfactory  conclusion  when  they 
came  to  the  result  that  the  respondent  was  entitled  to  renewal  of 
this  lease  in  the  terms  of  the  deed. 

I  should  notice  that  the  rent,  as  stated  in  the  memorial,  is 
different  from  the  rent  now  paid ;  but  that  is  all  explained  in  the 
deed  of  1750,  because  it  seems  that  the  memorial,  in  reciting  the 
subject-matter  of  demise,  comprehended  certain  acres  called  Butler's 
Acres,  which  had  afterwards  lapsed,  and  then  that  some  reduction 
was  made  in  the  rent. 

(1)  3  E.  B.  96  (3  Ves.  295).  (2)  Cooke  v.  Booth,  Cowp.  819. 
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Then  the  only  other  question  raised,  bat  which  has  been  aban-      Sadlibb 
doned,  whether  a  sub-denomination  called  Gurtmunga  was  included       bigos. 
in  the  lease ;  it  is  perfectly  clear  that  it  was ;  so  the  Master  has 
found,  upon  evidence  which  satisfied  him,  and  there  is  no  objection 
to  that.     Upon  the  whole,  I  *am  clearly  of  opinion  that  the  judg-       [  "459  ] 
ment  of  the  Court  below  was  perfectly  right,  and  shall  move  your 
Lordships  that  it  be  affirmed. 

Lord  St.  Leonards  : 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  in 
the  conclusion  at  which  he  has  arrived,  and  I  think  it  only  necessary 
to  look  at  the  circumstances  connected  with  the  deeds,  in  order  to 
show  that  there  is  really  no  question  to  be  discussed.  The  whole 
case  shows  that  there  is  no  point  to  be  decided,  after  the  facts  stated 
by  the  appellants  are  known. 

The  points  made  before  your  Lordships  have  been,  first,  with 
reference  to  the  evidence  of  the  memorial  of  1746,  that  is,  the 
operation  of  that  evidence ;  secondly,  as  to  the  construction  of  the 
covenant  for  renewal  stated  in  the  memorial,  contrasting  that  with 
the  covenant  contained  in  the  lease  of  1750,  the  appellants  insisting 
that,  in  consequence  of  the  discrepancy  between  the  two  covenants, 
the  one  must  have  been  released  and  a  new  obligation  created  by  a 
contract  between  the  parties;  and  the  last  point  is,  that,  at  the 
different  times  when  the  leases — six,  I  think,  in  number — succes- 
sively were  granted,  the  persons  who  granted  them  had  not  a 
sufficient  estate  to  bind  the  inheritance  of  the  present  appellants. 

It  has  been  made  a  great  question  in  reference  to  the  memorial, 
which  is  signed  only  by  the  party  who  takes  the  interest,  whether 
that  of  itself,  by  its  own  force,  shall  be  considered  as  binding  the 
estate  of  the  grantor?  That  is  a  totally  different  question  from 
that  which  is  now  before  your  Lordships,  because  here  the  question 
is  whether  or  not  the  memorial  can  be  considered  as  secondary 
evidence  of  the  contents  of  the  instrument  of  1746  ;  and  considering 
the  length  and  nature  of  the  deeds  by  which  it  has  been  recognised, 
*and  considering  the  statute  itself  under  which  that  memorial  was  [  •ico  1 
enrolled,  and  the  proof  which  accompanies  that  memorial,  and 
bearing  in  mind,  too,  that  of  course  every  memorial  is  signed  by 
the  person  who  takes  the  interest,  because  it  is  he,  and  not  the 
grantor,  who  wants  the  protection  of  the  register,  I  certainly  am  of 
opinion — and  I  think  the  authorities  will  not  impeach  that  opinion 
— that  this  memorial  is  good  secondary  evidence  of  the  contents  of 
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Sadlibb  the  deed  of  1746,  it  being  proved  upon  search  that  the  deed  has 
Biggs.       actually  been  lost. 

It  is  not  necessary  to  go  through  the  cases ;  Sadly  v.  Sctdly{l) 
was  referred  to  on  this  point.  I  was  myself  counsel  in  that  case, 
when  it  was  in  this  House,  and  I  see  it  mentioned  among  the  cases 
cited  in  the  Court  below,  but  without  reference  to  that  question, 
which  therefore  I  must  take  for  granted  was  considered  as  settled. 
I  have  very  full  notes  of  the  argument  upon  both  sides,  and  I  find 
no  mention  of  argument  upon  that  point.  I  must  therefore  assume 
that  that  question  was  not  seriously  agitated,  because  if  it  had  been, 
I  think  I  should  have  noticed  it  as  one  of  the  points  which  had 
been  seriously  discussed,  and  decided. 

If  you  look  at  the  register  of  the  memorial,  you  will  find  a  witness, 
according  to  the  requisition  of  the  Act,  expressly  swearing  that  he 
is  a  witness  to  the  articles  themselves,  and  to  their  execution  by 
"  the  above-named  parties ; "  that  he  saw  the  "  said  John  Chawner 
duly  execute  the  above  memorial ;  "  and  that  his  name  was  put  as 
a  subscribing  witness,  and  that  he  delivered  it  to  the  register  on 
the  7th  January,  1746.  So  that  you  have  an  affidavit  put  upon 
record,  under  the  authority  of  the  Act  of  Parliament,  as  to  the 
execution  of  the  memorial  necessary  to  secure  the  title  of  the  person 
taking  from  the  grantor,  and  also  as  to  the  actual  execution  of  that 
deed  which  is  no  longer  forthcoming ;  that  is  proved  by  evidence 
[  *46i  ]  taken  in  the  course  *of  the  case.  Then  the  question  is,  the  deed 
being  lost,  and  the  possession  having  gone  for  a  century  according 
to  that  deed,  whether  or  not  that  memorial  is  secondary  evidence 
of  its  contents?  I  confess  I  should  be  ashamed  of  the  law  of 
England  if  such  evidence  as  that  could  not  be  received  from 
necessity  as  secondary  evidence. 

But  this  case  does  not  depend  upon  that  mere  question  of 
secondary  evidence.  At  the  same  time,  however,  I  must  point 
out  to  the  appellant  that  his  argument  entirely  bears  against  him- 
self, because,  unless  he  can  set  up  the  articles  of  1773  against  the 
lease  of  1782,  he  has  not  a  shadow  of  a  case  to  rest  upon.  But 
then  his  only  proof  of  the  articles  of  1778  is  by  a  memorial  of  exactly 
the  same  tenor  as  the  memorial  of  the  deed  of  1746,  and  therefore, 
if  he  prevailed  upon  that  point  as  to  the  deed  of  1746,  he  could  nob 
at  all  remove  the  force  and  validity  of  the  lease  of  1782  by  the  sup- 
posed articles  of  1773,  for  he  would  then  by  his  argument  entirely 
remove  those  articles  out  of  the  case.    His  argument,  therefore, 

(1)  10  Ir.  Eq.  Rep.  657. 
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anfortanately  for  him,  is  a  two-edged  sword,  which,  whilst  it  may      sadlibb 
damage  his  adversary  at  one  moment,  destroys  himself  at  another.        biggs. 

It  is  said  that  the  lease  of  1750  must  be  supposed  to  be  a  new 
contract,  because  there  were  the  same  lives  in  it  that  were  in  the 
articles  of  1746,  and  that  the  renewal  was  before  the  dropping  of 
the  lives.  The  lease  explains  why  that  took  place.  The  lease  of 
Butler's  Acres  had  fallen  in ;  there  was  consequently  a  division  of 
the  property,  and  it  became  necessary  to  have  separate  leases. 
That  therefore  accounts  for  what  I  may  call  the  repetition  of  the 
lease  of  1746  in  that  respect,  by  a  demise  for  the  same  three  lives, 
and  that  was  the  ground  why  that  lease  was  executed.  There  was, 
therefore,  a  solemn  lease  executed,  reciting  that  instrument  of  1746, 
though  not  in  exactly  the  same  terms,  which  is  conclusive  to  my 
mind,  as  the  memorial  does  *not  profess  to  be  an  exact  copy  of  the  [  **<>2  j 
covenant;  it  would  not  be  required  to  be  so  under  the  Act  of 
Parliament,  but  is  a  general  statement  of  its  effect.  When  I  see 
that  covenant  in  the  instrument  of  1746  intended  to  be  carried  into 
effect  in  1750,  by  a  person  having  at  that  time  nothing  more  than 
a  mere  life  estate,  but  who  had  an  estate  of  inheritance  at  the  time 
he  executed  the  deed  of  1746, 1  must  take  for  granted  that  what  I 
find  upon  the  face  of  that  deed  of  1750  is  a  true  exposition  of  the 
meaning  of  the  covenant  of  that  deed  of  1746,  which  is  no  longer 
forthcoming.  From  that  time,  1750  down  to  1853, 1  may  say  every 
renewal  has  been  based  upon  that  instrument  of  1750.  But  then 
it  has  been  said  at  the  Bar  that  you  cannot  possibly  decree  a  specific 
performance  upon  the  lease  of  1750,  because  it  would  be  contrary 
to  the  decree,  which  is  for  a  lease  according  to  the  instrument  of 
1746,  and  you  cannot  exclude  that  deed.  That  depends  entirely 
upon  the  state  of  the  pleadings.  I  understand  that  the  original 
biU  asked  for  a  specific  performance  of  the  covenant  for  renewal  in 
the  lease  of  1750.  To  that  it  was  objected  that  at  the  time  that 
deed  was  executed,  the  grantor  was  only  tenant  for  life.  Then  the 
bill  was  amended,  and  the  articles  of  1746  were  put  in  issue. 
Then  of  course  the  decree  was  founded  on  those  articles.  But 
there  is  nothing,  according  to  the  principles  of  courts  of  equity, 
which,  if  this  objection  could  prevail,  would  prevent  a  court  of 
equity  from  giving,  if  circumstances  warranted  it,  a  specific 
performance  according  to  the  lease  of  1750. 

Now,  if  we  trace  the  different  leases  and  the  times  when  they 
were  granted,  there  may  be  a  question,  which  it  is  not  worth  enter- 
ing into,  how  far  those  leases  would  have  bound  the  inheritance, 
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SADLiEu      independently  of  the  deed  of  1746,  in  consequence  of  the  limited 
Bioos.       nature  of  the  estate  of  the  persons  who  granted  them  ;  but  let  us 
[  MfiS  ]       come  down  only  to  that  *tran8action  of  1770,  when  the  lease  was 
renewed  under  the  authority  of  the  Court  of  Chancery  in  Ireland. 
That  was  an  application  made  under  the  Irish  Act  of  Anne  (l),  which 
Act  authorised  the  Court  of  Chancery  or  of  Exchequer,  after  full 
examination  of  the  facts,  to  direct  guardians  to  grant  renewals  of 
leases  for  lives  as  the  representatives  of  persons  under  disabilities. 
It  is  clearly  impossible  but  that  the  whole  title  must  have  been 
then  investigated;    and  at  that  time,  for  aught  I  know  to  the 
contrary,  the  deed   of    1746  may  have  been  produced;  and  if  I 
had  to  direct  a  jury,  I  should  most  certainly  say  that  it  must  be 
presumed  to  have  been  produced  before  the  Master  and  before  the 
Court ;   because  the  Lord  Chancellor  did,  during  the  infancy  of 
Thomas  Sadlier,  direct  his  guardian  to  execute  a  renewal  of  that 
lease ;  and  that  lease  was  accordingly  renewed.    Can  your  Lordships 
have  a  doubt  that  then,  when  the  facts  must  have  been  known  so 
much  better  than  they  can  be  now,  what  was  so  done  was  rightly 
done  ?    Are  we  to  presume  the  reverse,  and  to  say  that  that  which 
was  then  considered  right  must  now  be  wrong,  because  by  lapse  of 
time  the  instrument  has  been  lost  which  might  then  have  been 
forthcoming  ?     To  my  mind  it  is  perfectly  satisfactory  that  at  that 
period  the  Court  of  Chancery  was  satisfied  that  it  was  duly  executing 
the  power  given  to  it  by  the  statute,  in  directing  the  tenant  in  tail 
to  dispose  of  his  valuable  inheritance  by  a  lease  for  three  lives, 
under  a  specific  covenant  for  renewal  at  a  very  small  fine.    Well, 
then,  the  inheritance  was  parted  with,  that  is,  the  quasi  inheritance 
for  three  lives  was  parted  with,  under  the  authority  of  the  Court. 
[  '464  ]  Now,  without  troubling  your  Lordships  after  the  full  *opening  of 

this  case  by  my  noble  and  learned  friend  on  the  woolsack,  with  any- 
thing about  devolution  of  title,  I  come  at  once  to  that  which  would 
of  itself  form  just  as  good  a  title,  in  connection  with  the  former 
deeds,  as  any  man  ever  possessed  to  any  estate  in  this  country. 
The  lessee,  Biggs,  who  claimed  under  the  original  lessee,  Chawner, 
filed  a  bill,  I  think,  in  1779,  for  a  renewal  of  the  lease.  Thomas 
Sadlier,  described  in  the  answer  to  that  bill  as  the  tenant  for  life, 
did  not  raise  these  objections  at  all;  he  raised  a  collateral  issue 
with  reference  to  whether  some  property  that  was  in  dispute,  which 
had  formerly  fallen  in,  was  renewable  or  not ;  and  he  said  by  his 
answer,  that  if  he  was  forced  to  give  a  specific  performance,  he 

(1)  U  Anne  (Ir.)  c.  3, 
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trusted  it  would  be  only  upon  the  terms  which  he  mentioned  with      sadlieb 
reference  to  that  collateral  issue;  but  in  his  answer  he  did  distinctly       biggs. 
admit,  without  the  slightest  qualification,  the  deed  of  1746;  he 
admitted  the  deed  of  1750,  and  the  other  renewals;  and  in  no 
respect  attempted  to  impugn  them.     What  can  be  said  of  such 
things  ?    Suppose  it  did  not  bind  the  inheritance ;  it  is  a  statement 
by  a  man  deeply  interested,  who  was  called  upon  to  renew,  who 
would  lose  the  benefit  of  the  estate  for  his  life,  and  whose  children 
would  be  bound  by  the  renewal  unless  they  could  impeach  it. 
Instead  of  going  to  a  decree,  he  executed  a  deed,  the  first  deed  that 
was  executed  between  these  parties,  and  which  in  point  of  fact  put  an 
end  to  the  suit.    That  deed  recites  that  it  is  made  between  Thomas 
Biggs  of  the  one  part,  and  Thomas  Sadlier  of  the  other  part,  who  had 
been  parties  to  a  suit  in  which  *'  several  proceedings  "  were  had  ;  and 
then  it  goes  on  to  say,  ''  It  hath  been  agreed  upon  by  and  between 
the  said  parties  to  these  presents,  that  the  said  lease  should  be 
renewed  in  the  usual  and  ordinary  manner,  and  in  case  the  said 
Thomas  Biggs  should  be  dispossessed  of  any  of  the  said  lands  in  conse- 
quence *of  a  claim  made  by  one  Augustine  Duggan,  and  to  support       t  *^^^  ] 
which  claim  a  bill  was  filed  by  the  said  Duggan,"  then  the  rent 
was  not  to  cease,  but  the  tenant  was  to  have  compensation;  and 
then,  in  consideration  of  a  certain  sum  of  money,  there  being  a  dis- 
pute about  timber,  Sadlier  conveyed  to  Biggs  the  timber  standing 
upon  the  estate.     Now  that  is  on  the  6th  of  March,  1782 ;  there  is 
to  be  a  renewal  '4n  the  usual  and  ordinary  manner ;  "  no  longer 
any  dispute  about  the  deed  of  1746,  or  the  interest,  or  whether  the 
inheritance  was  bound  or  not ;  but  this  person  in  possession  of  the 
estate,  entitled  to  the  enjoyment  of  it  for  his  life,  and  his  children 
after  him,  consents  to  execute,  "  in  the  usual  and  ordinary  manner," 
a  renewal.    In  the  lease  made  in  March,  1782,  there  is  this  recital : 
"  Whereas  the  right  of  renewing  the  annexed  indenture  of  lease  is 
now  legally  vested  in  the  said  Thomas  Sadlier,  and  whereas  the 
right  of  renewal  and  benefit  of  the  said  annexed  lease  is  now  vested 
in  the  said  Thomas  Biggs."    It  is  impossible  that  anything  can  be 
more  conclusive  than  that ;  because,  if  I  am  to  put  it  upon  the 
ground  that  the  persons  cannot  be  bound  who  have  granted  these 
leases,  yet  you  would  find  it  impossible  to  afifect  a  lease,  granted  as 
this  was,  after  litigation,  and  with  the  full  knowledge  of  all  the 
circumstances.    Now,  as  I  understand,  though  there  are  so  many 
Thomas  Sadliers— I  think  there  were  four  of  them  in  succession — 
this  Thomas  Sadlier  was  the  grantor  in  tU^  supposed  articles  of 
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hadlicb  1773,  and  he  was  the  grantor  in  the  settlement  of  1784,  and  I  most 
Bick;s.  assume  Thomas  Sadlier  to  be  at  that  time  entitled  to  the  inheritance 
he  is  dealing  with,  the  inheritance  which  is  claimed  onder  him.  I 
cannot,  therefore,  see  where  the  question  is.  But  these  deeds  are  dated 
in  1782,  and  it  is  said  that  they  are  invalidated  by  the  effect  of  the 
prior  settlement  of  1778,  the  settlement  made  in  contemplation  of 
[  *4«6  ]  marriage.  Now  *the  only  evidence  of  that,  lying  before  me  at  this 
moment,  is  the  memorial  to  which  I  have  already  referred.  If  the 
objection  against  the  memorial  of  the  deed  of  1746  should  prevail, 
then  those  articles  of  1773  cannot  be  read.  But  I  will  assume  that 
they  can  be  read.  We  have  nothing,  then,  but  the  articles  to  go  by. 
Those  articles  are  simply  and  only  to  provide  a  jointure  of  1001.  a 
year  for  the  wife  for  her  life,  for  which  the  estates  are  placed  in  the 
hands  of  trustees  as  a  security.  That  does  not  affect  the  lease  of 
1782  at  all.  And  when  you  come  to  the  post-nuptial  settlement  of 
1784,  which  of  course  cannot  bind  and  overrule  the  lease  of  1782, 
I  noticed  during  the  argument  that  there-  is  a  curious  recital  there, 
as  if  they  wanted,  if  possible,  to  make  a  foundation  of  something  to 
rest  their  settlement  upon.  The  recital  is  in  this  form  :  **  That  by 
indented  articles  of  agreement  made  on  the  19th  of  February,  1773, 
between  the  said  Thomas  Sadlier,  party  to  these  presents,  of  the 
one  part,  and  the  said  William  Woodward  the  elder  and  the  said 
Bebecca,  by  the  name  of  Bebecca  Woodward,  eldest  daughter  of  the 
said  William  Woodward,  of  the  other  part :  Whereas  a  marriage  is 
intended  to  be  had  and  solemnised  between  the  said  Thomas  Sadlier 
and  said  Bebecca  now  his  wife,  he,  the  said  Thomas  Sadlier,  in 
consideration  of  the  sum  of  600L  sterling  by  the  said  William 
Woodward  the  elder,  covenanted  to  be  paid  to  said  Thomas  Sadlier, 
and  for  other  the  considerations  in  said  articles  mentioned,  doth, 
covenant  and  agree  with  the  said  William  Woodward  the  elder,  his 
heirs,  executors,  and  administrators,  that  he,  the  said  Thomas 
Sadlier,  will  settle  and  convey  the  several  lands  therein  mentioned 
and  expressed,  as  near  as  may  be,  in  reference  to  the  parties  con^ 
cerned  in  such  settlement,  who  shall  be  living  at  the  time  of  making 

[*^^7  ]  thereof.*'  I  do  not  perceive  from  the  evidence  'that  what  is  there 
mentioned  as  expressed  and  contained  in  the  deed  of  1778,  is  in  the 
memorial  of  it  on  your  Lordships'  table  ;  that  memorial  is  strictly 
confined  to  what  I  have  told  you,  namely,  providing  a  jointure  for 
the  intended  wife.  But  then  it  is  said  that  as  the  lease  in  1782^ 
though  prior  to  the  settlement  of  1784,  was  subsequent  to  tlie 
pettlemejjt  oi  1778,  that  settlement  bound  everybody  claiming  uncler 
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the  settlement  of  1784.  Well,  that  is  the  question ;  but  if  you  were  sadlibb 
to  follow  this  up,  which  it  is  really  a  waste  of  time  to  do,  you  Bioas. 
would  find  they  have  continued  executing  settlements  and  renewing 
leases  from  time  to  time  down  to  1814,  always  in  the  terms  of,  and 
almost  as  it  were,  in  connection  with  the  settlement,  when  it  is 
utterly  impossible  that  the  persons  granting  those  leases  should 
not  have  been  aware  of  the  nature  of  the  acts  they  were  doing ; 
and  in  every  one  of  them  it  is  remarkable  that  every  man  who 
grants  a  lease  assumes  to  have  an  inheritance  to  enable  him  to 
do  so,  and  therefore  a  more  scandalous  fraud  could  not  have 
been  committed  than  would  have  been  committed  upon  those  lessees, 
if  the  title  could  be  impeached  in  the  way  now  suggested. 

The  settlement  of  1784  does  not  expressly  except  all  leases,  but  it 
excepts,  in  terms,  all  leases  which  were  bondjide  leases  of  any  part 
of  the  property.  But  the  man  who  made  that  settlement  knew 
perfectly,  of  course,  that  he  had  two  years  before  granted  the  lease, 
after  a  litigation ;  clearly,  therefore,  there  was  no  surprise  upon  him. 
It  was  after  a  litigation  of  several  years ;  it  was  the  termination  of 
the  litigation,  the  completion  of  it,  and  was  in  lieu  of  a  decree  under 
it.  Indeed  he  became  his  own  Chancellor,  and  finding  that  he  had 
no  merits,  he  submitted  to  that  which  was  clearly  against  him,  and 
having  executed  a  lease  of  the  property,  he  takes  care,  upon  his 
marriage,  not  to  leave  himself  open  *to  any  demand  for  damages  by  [  **68  ] 
those  who  might  claim  under  him,  his  children,  or  grandchildren 
and  other  parties  and  his  intended  wife,  because  he  says,  "  I  convey 
this  estate  to  you  subject  to  any  leases  bond  fide  made."  This 
lease  was,  beyond  all  question,  bond  fide,  and  therefore  he  conveyed 
the  estate  expressly  subject  to  the  lease  of  1782. 

My  Lords,  the  only  other  question,  if  question  it  can  be  called,  is 
whether,  if  you  are  to  go  back  and  rely  upon  the  lease  of  1746, 
there  was  or  was  not  a  covenant  for  perpetual  renewal  ?  If  there 
was  not,  you  must  reject  these  words  "  for  ever."  They  come  in 
awkwardly  enough,  I  admit;  but  you  must  reject  those  strong 
words  if  you  say  there  is  not  a  covenant  for  perpetual  renewal.  I 
asked  in  vain  of  the  learned  counsel,  who  is  very  competent  to 
give  an  answer  when  any  can  be  given,  what  sense  was  to  be 
attributed  to  the  words  "  for  ever,"  if  that  was  not  their  meaning  ? 
He  could  give  no  other.  Can  you  reject  them  ?  Can  your  Lord- 
ships be  called  upon  as  a  court  of  equity  to  reject  those  large 
words,  expressive  beyond  all  others  that  the  English  language 
contains?    There  is  no  other  phrase  so  fitted  to  express  what  the 
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sadubb  parties  intended,  that  this  lease  is  to  bo  renewed  for  ever.  The 
Bioos.  ^GB  are  to  be  paid  for  ever;  supposing  you  construe  it  in  that 
way  that  the  fines  are  to  be  paid  for  ever,  that  must  be  of 
course  in  consideration  of — what?  why  of  renewals  for  ever; 
because  fines  are  only  to  be  paid  upon  the  renewals.  If,  there- 
fore, you  consider  that  those  fines  were  expressly  stated  as  a  per- 
petual payment,  that  of  itself  implies  a  perpetual  renewal,  upon 
which  alone  those  fines  could  be  paid. 

A  case  was  cited,  upon  which  I  will  not  detain  your  Lordships  for 
a  moment,  viz.,  Baynham  v.  Ouy's  Hospital  (i).  Without  saying 
[  ♦469  ]  whether  that  case  was  rightly  or  *wrongly  decided,  I  do  not  think 
it  has  any  bearing  upon  the  present.  The  proviso  in  that  case 
showed  that  the  parties  did  not  intend  to  go  beyond  the  lives. 
That  case  is  one  confined  to  lives,  and  has  no  bearing  upon  this 
which  is  now  before  your  Lordships,  because  there  the  question 
simply  was  whether  or  not,  upon  the  due  construction  of  the  cove- 
nant, there  was  anything  more  than  a  covenant  for  the  further 
assurance  of  the  particular  lease  which  had  been  granted. 

My  Lords,  I  have  occupied,  I  am  afraid,  more  time  than  the  case 
deserves,  but  upon  the  whole  1  never  entertained  a  clearer  opinion 
in  my  life  than  I  do  upon  this  case ;  and  I  have  the  satisfaction  of 
agreeing  with  my  noble  and  learned  friend,  in  coming  to  the  con- 
clusion that  the  justice  of  the  case  is  in  all  respects  met  by  the 
construction  which  has  been  put  upon  it  by  the  Court  below.  With 
regard  to  costs,  there  cannot  be  any  sort  of  doubt  that  the  question 
raised  upon  this  appeal  ought  never  to  have  come  to  your  Lord- 
ships' House.  I  therefore  entirely  agree  with  my  noble  and  learned 
friend,  that  the  judgment  of  the  Coubt  below  should  be  affirmed, 
and  I  recommend  your  Lordships  to  affirm  it  with  costs. 

Decree  affirmed^  without  coBti. 

[  470  J  It  was  afterwards  ordered,  "  that  the  appeal  be  dismissed,  and 

the  decretal  order  of  the  15th  November,  1847,  and  the  decree  of 
the  5th  February,  1851,  be  affirmed,  with  costs." 
(1)  3  E.  E.  96  (3  Yes.  295). 
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(4  H.  L.  0.  471—483  ;  S.  0.  17  Jur.  901 ;  affg.  17  Q.  B.  485 ;  20  L.  J.  Q.  B.  428.) 

Under  the  Bail  ways  Clausee  Consolidation  Act,  1845  (8  &  9  Yiot.  c.  20), 
B.  46,  a  Bail  way  Company  has  the  option,  when  its  line  of  railway  crosaeB  a 
turnpike  road  or  a  public  highway  (except  when  otherwise  provided  by  the 
special  Act),  either  to  carry  the  road  over  the  railway  or  the  railway  over  the 
road.  A  mandamus  to  command  the  Company  to  do  one  of  these  two  things 
is  therefore  defective  luless  it  shows,  on  the  face  of  it,  circumstances 
which  establish  the  impossibility  of  the  Company  exercising  this  option. 

Where  such  a  jnandamua  had  been  issued,  and  the  return  had  merely 
traversed  that  the  road  was  a  public  road,  and  the  issue  thus  raised  had 
been  found  against  the  Company,  and  a  peremptory  mandamus  had  been 
awarded: 

Held,  that  on  a  writ  of  error,  the  Court  of  Error  being  satisfied  that  the 
mandamus  itself  ought  not  to  have  iseued,  had  properly  reversed  the  whole 
judgment  (2). 

In  1849,  a  writ  of  mandamus  was  issued  to  the  defendants,  which 
recited  that  a  railway  made  by  the  defendants  ''  crossed,  not  on  a 
level,  a  certain  public  highway,  situate  and  being  in  the  parish  of 
Plumstead,  in  the  county  of  Kent,  called  the  Plumstead  Villas 
Boad,  by  means  of  a  certain  trench  or  cutting  20  feet  deep  and 
65  feet  wide,"  and  that  "  the  permanent  way  thereof  is  laid  down 
therein,  and  the  said  public  way  is  thereby  cut  through  and 
destroyed,  and  rendered  wholly  impassable  for  passengers  and 
carriages."  The  mandamus  then  recited  that  reasonable  time  had 
been  given  to  the  defendants  *to  enable  them  to  carry  the  road 
over  the  railway,  but  that  they  had  refused  to  do  so,  and  it  com- 
manded them  "  to  cause  the  said  public  highway  to  be  carried  over 
the  said  railway  by  means  of  a  bridge,  in  conformity  with  the 
regulations"  contained  in  8  &  9  Vict.  c.  20,  the  Railway  Clauses 
Consolidation  Act,  1845  (3),  the  directions  in  which  were  then  in 
detail  set  out.  The  defendants  made  a  return,  ''  that  the  said  way 
or  road  in  the  said  writ  mentioned,  was  not  a  public  highway  as  in 
the  said  writ  is  in  that  behalf  alleged."  Issue  was  taken  on  this 
traverse.    The  case  was  tried  at  the  Summer  Assizes  at  Maidstone, 
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(1)  Bef erred  to.  Local  OovernmtnJt 
Board  far  Ireland  v.  Bex  [1903]  A.  C. 
402,  410,  72  L.  J.  P.  C.  101,  89  L.  T. 
277. 

(2)  There  was  a  question  as  to  oosts 
imder  the  stat.  1  Will.  lY.  c.  21  (re- 
pealed  bjr  S.  L.  B.  1891),  npon  which 
the  Judges  delivered  an  opinion.  This 
portion  of  the  report  is  omitted  as 
obsolete.— W.  B. 

(3)  8  &  9  Yiot.  c.  20,  s.  46.     <<If 


the  line  of  the  railway  cross  any  turn- 
pike road  or  public  highway,  then 
(except  where  otherwise  provided  by 
the  special  Act)  either  such  road  shall 
be  carried  over  the  railway,  or  the 
railway  shall  be  carried  over  such 
road,  by  means  of  a  bridge  of  the 
height  and  width  and  with  the  ascent 
or  descent  by  this  or  the  special  Act 
in  that  behalf  provided." 

13—2 
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in  1850,  before  the  Lord  Chief  Baron,  when  a  verdict  was  returned 
for  the^  Crown,  finding  that  the  Plumstead  Villas  Road  was  a  public 
highway.  A  rule  for  a  new  trial  was  applied  for  and  refused, 
and  judgment  was  signed  in  November,  1850.  The  defendants 
brought  a  writ  of  error  in  the  Exchequer  Chamber,  and  the 
errors  assigned  were,  that  it  was  not  stated  that  the  alleged 
highway  was  such  at  the  time  of  the  passing  of  the  Company's 
special  Act, — that  no  sufficient  damage  was  alleged, — and  that 
by  the  writ  the  defendants  had  not  the  option  of  carrying  the 
road  over  the  railway  or  of  carrying  the  railway  over  the  road, 
according  to  the  statute  (8  &  9  Vict.  c.  20) ;  but  were  deprived  of 
that  option.  The  Court  of  Exchequer  reversed  the  judgment  of  the 
Queen's  Bench  (l),  and  the  present  writ  of  error  was  brought  on 
that  reversal. 

The  Judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Baron 
Alderson,  Mr.  Justice  Coleridge,  Mr.  Justice  Wightman,  Mr. 
Justice  Cresswell,  Mr.  Justice  Erie,  Mr.  *  Justice  Talfourd,  Mr. 
Baron  Piatt,  Mr.  Justice  Williams,  Mr.  Baron  Martin,  and  Mr. 
Justice  Crompton  attended. 

Mr.  Bramwell  and  Mr.  Needham  {Mr.  jRaymondwas  with  them), 
for  the  plaintiff  in  error : 

The  point  now  to  be  considered  is,  whether,  by  the  effect  of  the 
^*  Railway  Clauses  Consolidation  Act,  1845,'*  the  defendants  bad 
an  option  to  carry  the  bridge  over  or  under  the  line  of  railway. 
It  may  be  admitted  that,  as  a  general  rule,  the  46th  section  of  the 
8  &  9  Vict.  c.  20,  gives  them  an  option;  but  that  general  rule 
is  subject  to  exceptions   arising  from  circumstances.    If  circum- 
stances alone  could  decide  the  question,  the  depth  of  the  cutting, 
as  set  forth  on  the  face  of  the  proceedings,  shows  that  it  is  absurd 
to  suppose  that  the  defendants  can  be  at  liberty  to  cany  this  bridge 
under  the  railway.     Some  of  the  exceptions  present  themselves  in 
the  sections  which  relate  to  the  heights  of  streets,  and  to  devia- 
tions ;  for  those  sections  provide  for  a  state  of  things  in  which  it 
would  bejmpossible  to  follow  the  words  of  the  statute  and  yet  to 
leave  the  defendants  the  liberty  of  option  now  contended  for. 

It  is  objected  to  this  mandamus^  that  it  does  not  give  to  the 

defendants  this  option ;  but  on  the  face  both  of  the  mandamus  and 

return,  the  two  parties  have  assumed  that  if  the  line  is  to  be  made 

at  all  across  this  road,  it  is  to  be  carried  over  the  road.     *     * 

(1)  85  E.  R.  541  (17  Q.  B.  485 ;  20  L.  J.  Q.  B.  428). 
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Supposing,  however,  that  the  defendants  have  an  option  as  to  the 
mode  of  making  the  road,  if  there  are  circumstances  which  render 
that  option  impossible,  the  parties  who  set  up  the  claim  to  the 
option  must  show  that  the  circumstances  are  such  in  which  they 
could  conveniently  exercise  it.    *     *     * 

Sir  F.  Kelly  and  Mr.  WiUea,  for  the  defendants  in  error : 

The  words  of  the  46th  section  give  a  clear  option  to  the  defen- 
dants as  to  the  mode  in  which  they  shall  make  the  railway  cross  the 
road.  The  special  Act  constituting  this  Company  was  passed  on  the 
8rd  of  August,  1846,  and  the  defendants  have  by  that  Act  seven 
years  from  that  date  for  completing  the  railway.  Within  that 
time  they  may  make  any  alteration  they  think  necessary,  and  till 
then  they  cannot  *be  compelled  to  exercise  the  option  which  the 
statute  has  given  them.  They  may,  likewise,  alter  the  whole  line 
of  road,  and  carry  the  railway  to  a  spot  where  no  bridge  over  or 
tunnel  under  the  road  would  be  necessary.  The  mandamus  is, 
therefore,  at  all  events  premature.  It  is  also  defective  in  itself.  It 
cannot  be  shown  on  the  face  of  the  mandamm,  as  matter  of  law, 
arising  upon  the  facts  there  set  forth,  that  the  road  could  not  be 
carried  under  the  railway ;  but  if  not,  then  the  mandamus  is  bad, 
for  the  defendants  have,  under  the  16th  section  of  the  statute,  most 
extensive  powers  as  to  the  making  and  altering  roads,  &c.;  and 
under  the  Company's  Act  they  have  seven  years  from  the  date  of 
the  Act  to  make  any  necessary  alterations. 

Mr.  Bramwell  [was  heard]  in  reply.     ♦     ♦     * 

Thb  Lord  Chancellor: 

My  Lords,—  *  *  i  propose  to  put  these  questions  to  the 
learned  Judges : 

1.  Whether  it  appears  on  the  face  of  the  m^andamus  that  the 
defendants  in  error  were  by  law  bound  to  do  the  act  which  they  are 
thereby  commanded  to  do  ? 

2.  Whether,  if  it  does  not  so  appear,  the  defect  is  cured  by  the 
traverse  and  subsequent  pleadings  ? 

S.  If  the  Judges  in  the  Queen's  Bench  were  wrong,  what  judgment 
ought  to  have  been  given  by  the  Exchequer  Chamber  ? 

Mr.  Baron  Parks,  in  the  name  of  the  Judges,  requested  that  they 
might  be  allowed  time  to  answer  these  questions. 
Ordered. 
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Mb.  Babon  Pabke  : 

To  the  first  of  the  questions  proposed  by  your  Lordships,  I  have 
to  give  the  answer  of  all  the  Judges  who  heard  the  argument,  that, 
in  their  opinion,  it  does  not  appear  on  the  face  of  the  mandamus 
that  the  defendants  in  error  were  by  law  bound  to  do  the  act  which 
they  are  thereby  commanded  to  perform. 

The  duty  arises  from  8  &  9  Vict.  c.  20,  sec.  46,  which  provides  (see 
ante,  p.  195,  n.  (d)).  Nothing  in  this  case  turns  upon  the  latter  part 
of  this  section.  We  are  of  opinion  that  this  section,  which,  in  the 
ordinary  meaning  of  the  language  used,  directs  one  thing  or  the 
other  to  be  done,  and  does  not  say  which,  clearly  gives  to  the  party 
who  is  to  do  the  act  the  election  to  do  which  act  he  pleases.  The 
writ,  therefore,  ought  to  have  given  the  election  to  the  defendants, 
and  is  invalid,  unless  it  assigns  on  the  face  of  it  some  sufficient 
reason  why  they  are  no  longer  to  have  the  option  at  the  time  of 
issuing  it,  but  are  compellable  by  law  to  do  the  act  commanded ; 
that  is,  to  make  the  bridge  for  the  highway  over  the  railway.  We 
think  the  writ  suggests  no  sufficient  ground  to  deprive  them  of  this 
option,  and  therefore  does  not  show  that  the  defendants  were  bound 
to  do  the  particular  act  commanded. 

If  the  writ  had  sufficiently  stated  on  the  face  of  it  that  it  was 
originally  impossible,  from  local  circumstances,  to  carry  *the  railway 
over  the  highway  by  a  bridge,  or  that  it  originally  was  or  had 
become  impracticable  to  do  so,  so  as  to  comply  with  the  express 
regulations  in  the  Act  applicable  to  a  railway  crossing  over  a  road, 
that  might  have  shown  a  sufficient  obligation  to  erect  the  bridge 
over  the  railway,  and  to  deprive  the  defendants  of  the  option  which 
they  once  had  of  carrymg  the  railway  over  the  highway. 

So  also,  if  it  had  sufficiently  appeared  that  the  defendants 
had  determined  their  election,  by  finally  fixing  the  level  of  the 
railroad  below  that  of  the  highway,  in  such  a  way  that  the 
defendants  had  no  other  alternative  than  to  erect  a  bridge  for 
the  highway  to  go  over  it. 

But  we  are  all  of  opinion  that ^  none  of  these  circumstances 
sufficiently  appears  on  the  face  of  the  writ  to  justify  the  mandatory 
part. 

The  allegation  that  a  trench  had  been  made  of  the  depth  of 
twenty  feet  (assuming  that  to  be  strictly  true),  through  which  the 
railroad  passes,  and  by  which  the  highway  has  been  cut  through 
and  destroyed  by  the  Company,  does  not  necessarily  show  that  it 
was  then  impossible  to  lower  the  highway,  and  carry  the  railway 
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by  a  bridge  over  it,  in  the  exercise  of  the  lawful  powers  of  the 
Company  onder  the  sixteenth  section  ;  nor  is  the  averment,  that  the 
permanent  way  of  the  railroad  is  laid  down  therein,  sufficient 
to  show  that  the  defendants  have  bound  themselves  finally  and 
conclusively  to  adopt  that  level,  and  that  in  such  a  way  as  to  leave 
no  other  course  open  to  comply  with  the  Act  of  Parliament  than  to 
construct  a  bridge  over  it.  Consistently  with  that  allegation,  as 
well  as  the  preceding  one,  the  defendants  may  still,  under  that 
section,  carry  the  railway  over  the  road  by  a  bridge. 

This  depends  upon  circumstances  connected  with  the  local  situa- 
tion of  the  highway  and  railroad,  and  upon  nice  questions  of 
engineering,  which  we  are  not  able  to  decide.  *Some  evidence  is 
stated  on  the  face  of  the  'mandamus^  having  a  tendency  to  prove  the 
necessity  of  making  a  bridge  for  the  highway,  but  the  material 
allegations  are  wanting. 

To  the  second  question,  whether,  if  it  does  not  so  appear,  the 
defect  is  cured  by  the  traverse  and  subsequent  proceedings,  we 
answer,  that  the  defect  is  certainly  not  cured. 

No  fact  is  added  by  the  pleadings.  The  only  effect  of  them 
is,  that  the  allegation  that  the  alleged  highway  was  such,  is 
proved,  which  must  have  been  assumed  to  be  true  if  it  had  not 
been  traversed. 

Besides,  the  case  of  The  Maytyr  of  London  v.  The  QiLeen  in 
Error  (l),  is  a  decisive  authority  that  even  an  express  admission  in 
the  return  of  a  fact  necessary  to  make  the  writ  valid  does  not  supply 
the  defect.  I  am  desired,  however,  to  intimate  that  my  brother 
CoLSBiDOB  has  some  doubt  about  the  propriety  of  that  decision. 

The  remaining  question  is,  if  the  judgment  in  the  Queen's  Bench 
was  wrong,  what  judgment  should  have  been  given  in  the  Exchequer 
Chamber? 

We  all  think  that  the  proper  judgment  has  been  given  in  that 
Court,  "that  the  judgment  of  the  Queen's  Bench  should  be  reversed, 
annulled,  and  altogether  holden  for  nought;  that  the  defendants 
below  should  be  restored  to  all  they  have  lost  by  reason  of  the 
judgment;  and  that  the  writ  of  mandamus  is  insufficient  in  law, 
and  should  be  quashed." 

The  judgment  of  the  Court  of  Queen's  Bench  is,  ''that  a 
peremptory  mandamus  should  issue,  and  that  Charles  Edwards,  the 
prosecutor,  do  recover  his  damages,  costs,  and  charges,  and  costs  of 
increase." 

(1)  18  Q.  B.  1, 
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Both  parts  of  this  judgment  must  be  reversed.    *     *    ♦ 

The  Lord  Chancellor  : 

Inly  Lords,— This  case  comes  before  the  House  upon  a  writ  of 
error  from  the  judgment  of  the  Court  of  Exchequer  Chamber  upon 
a  writ  of  mandumuSf  that  Court  having  reversed  the  judgment  for 
the  peremptory  mandamus  which  had  been  issued  by  the  Court  of 
Queen's  Bench. 

The  mandamna,  which  was  issued  at  the  instance  of  Edwards 
against  the  defendants,  commanded  them  to  carry  the  public  roai 
or  highway  over  the  railway  by  means  of  a  bridge.  (His  Lordship 
read  the  recital  and  the  mandatory  part  of  the  writ,  describing 
what  the  bridge  is  to  be,  and  stated  the  pleading,  the  finding  of  the 
jury  on  the  fact,  and  the  judgments  of  the  Courts  of  Queen's  Bench 
and  Exchequer  Chamber.) 

The  matter  has  now  been  brought  before  your  Lordships.  We 
have  had  the  assistance  of  the  learned  Judges,  thirteen  of  whom 
were  present,  and  they  were  unanimous  in  their  opinion  that  the 
judgment  of  the  Court  of  Exchequer  Chamber  was  right. 

That  being  so,  it  is  clearly  unnecessary  for  this  House  to  do 
more  than  to  say  that  it  entirely  assents  to  the  view  which  has 
been  taken  of  the  case  by  the  learned  Judges.    It  may,  however, 
be  just  proper  to  say,  that  the  case,  when  it  is  looked  at,  admits  of 
no  doubt ;  and  in  coming  to  this  conclusion  we  are  in  fact  affirming 
the  unanimous  opinion  of  the  Judges  in  all  the  Courts ;  for,  as  far 
as  I  can  ascertain,  it  does  not  seem  that  the  point  now  before  us 
was  ever  raised  and  considered  in  the  Court  of  Queen's  Bench. 
The  question  there  was  upon  an  issue,  in  point  of  fact,  which  had 
been  improperly  raised,  which  issue  was  an  immaterial  issue ;  but 
on  the  determination  of  which  the  peremptory  mandamus  seems  to 
have  been  awarded  as  of  course.    But  the  real  question  arises  upon 
a  single  short  clause  in  the  Railway  Clauses  Consolidation  Act. 
That  Act  provides  (his  Lordship  read  the  clause).    It  seems  to  me 
that  on  that  clause  the  defendants  have  a  right  either  to  carry  a 
bridge  over  the  railway  or  to  carry  the  railway  over  the  road.    Now 
a  mandamus  cannot  be  right  which  commands  them  to  do  one  of 
those  things,   unless  it  appears  upon  the  face  of  the  record  that 
they  have  rendered  it  impossible  that  the  other  should  be  done. 
That  certainly  is  not  the  case  here. 

Many  ingenious  speculations  were  put  forward,  and  drawings 
were  made  with  reference  to  their  having  cut  a  trench  the  depth  of 
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which  is  stated  to  be  twenty-five  feet,  and  which  it  was  supposed 
rendered  the  carrying  the  railway  over  the  road  a  matter 
of  impossibility.  But  that  statement  is  not  made  as  a  matter 
which  is  traversable.  But  let  the  depth  of  the  cutting  be  what  it 
may,  still  if  it  is  of  any  depth,  it  may  be  on  ground  of  a  certain 
kind,  which  not  only  allowed  it  to  be  possible,  but  rendered  it 
expedient,  in  spite  of  there  being  a  cutting  of  that  depth,  to  carry 
the  road  underneath  instead  of  over  the  railway.  Therefore  *it 
is  plain  that  the  mandamus  discloses  no  impossibility  to  perform  the 
other  alternative  allowed  by  the  Act.  And  if  that  is  so,  the 
mandamus  compelhng  the  defendants  to  perform  one  of  those 
alternatives,  they  having  the  option  to  perform  either  of  them, 
must  be  wrong,  and  consequently  ought  not  to  have  issued. 

There  was  a  point  raised  as  to  what  the  judgment  ought  to  have 
been ;  but  the  learned  Judges  are  clearly  of  opinion  that  the 
judgment  was  right,  and  the  peremptory  mandamus  improperly 
issued.  Consequently  that  judgment  ought  to  be  reversed,  and  in 
the  language  of  the  Court  of  Exchequer  Chamber,  which  I  move 
your  Lordships  to  affirm,  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  reversed,  annulled,  and  altogether  holden  for 
nought,  and  the  defendants  must  be  restored  to  all  things  which 
they  have  lost  by  occasion  of  the  said  judgment,  and  the  writ  of 
mandamus  is  insufficient  in  law,  and  must  be  quashed ;  I  therefore 
move  your  Lordships  that  this  judgment  of  the  Court  of  Exchequer 
Chamber  should  be  affirmed  with  costs. 


Rbo. 

V. 
SOUTH- 

Eastbbk 
Railway 

COUPANT. 


[  MSB  ] 


Lord  Brougham  : 

My  Lords, — ^I  entirely  agree  with  my  noble  and  learned  friend. 
In  this  case,  upon  the  point  before  us,  the  point  upon  which  we  are 
now  deciding,  there  was  no  difference  of  opinion  among  the  learned 
Judges.  The  judgment  of  the  Court  of  Queen's  Bench  turned  upon 
a  question  of  fact.  I  entirely  agree  with  my  noble  and  learned  friend, 
that  independently  of  the  great  weight  of  the  authority  of  the 
learned  Judges,  there  is  no  real  doubt  upon  the  question  itself. 

Judgment  of  the  Court  of  Exchequer  Chamber  affirmed 
with  costs. 


1858. 

June  30. 

July  1,  4,  11 

Loixl 

Gramwouth, 

L.O. 

Lord 
Bbouoham. 

Lord  St. 
Leonakd?. 

Parke,  B. 
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ANDERSON  r.   FITZGERALD  (I). 

(4  H.  L.  C.  484—516;  S.  C.  17  Jur.  995 ;  revsg.  1  Ir.  0.  L.  Bep.  251.) 

F.  applied  to  an  insurance  office  to  efPect  a  policy  on  his  life.  He  received 
a  form  of  "proposal"  containing  questions  requiring  to  be  answered. 
Among  these  were  the  following:  **  Did  any  of  the  party's  near  relations 
die  of  consumption  or  any  other  pulmonary  complaint  ?  "  and  **  Has  the 
party*s  life  been  accepted  or  refused  at  any  office  ?  "  To  each  of  these 
questions  F.  answei'ed  <<No."  The  answers  were  false.  F.  signed  the 
proposal,  and  a  declaration  accompanying  them,  by  which  he  agreed  **  that 
the  particulars  mentioned  in  the  above  proposal  should  form  the  basis  of 
the  contract.*'  The  policy  mentioned  several  things  which  were  *' war- 
ranted "  by  F.  The  subjects  of  these  two  answers  were  not  included  in 
such  warranty.  The  policy  also  contained  a  proviso,  that  *'  if  anything  so 
warranted  shall  not  be  true,  or  if  any  circumstance  material  to  this 
iusiurance  shall  not  have  been  truly  stated,  or  shall  have  been  misrepre- 
sented or  concealed,  or  any  false  statements  made  to  the  Company  in  or 
about  the  obtaining  or  effecting  of  this  insurance,"  the  policy  should  be 
void,  and  the  moneys  paid  should  be  forfeited.  In  an  action  on  the 
policy : 

Held,  reversing  the  judgments  of  the  Courts  of  Exchequer  and  Exchequer 
Chamber  in  Ireland,  that  it  was  a  misdirection  to  leave  it  to  the  jury  to 
say  whether  the  answers  to  the  two  questions  were  material  as  well  as 
false,  and  if  not  material,  that  the  plaintiff  was  entitled  to  the  verdict. 
The  representation  being  part  of  the  contract,  its  truth,  not  its  materiality, 
was  in  question. 

(By  the  Judges.)  A  bill  of  exceptions,  which  sets  forth  what  a  Judge 
was  asked  to  direct,  and  alleges  that  he  refused  to  give  such  a  direction,  is 
informal  and  bad.  A  bill  of  exceptions  should  state  what  directions  the 
Judge  gave,  as  it  is  misdirection,  and  not  non-direction,  which  is  the 
subject  of  an  exception. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Exchequer 
Chamber  in  Ireland.  Ann  Fitzgerald  was  the  administratrix  of 
one  Patrick  Fitzgerald,  deceased.  *The  defendant  Anderson 
represented  the  United  Kingdom  Life  Assurance  Company.  The 
action  was  brought  against  Anderson  on  a  policy  of  insurance 
effected  with  that  Company  upon  the  life  of  Patrick  Fitzgerald. 
The  declaration,  which  was  in  the  usual  form,  set  forth  the  policy, 
in  which  was  a  warranty  that,  amongst  other  things,  the  assured 
was  not  afflicted  with  any  disease  tending  to  shorten  life ;  that  he 
led,  and  continued  to  lead,  a  temperate  life,  and  that  he  had  a 
sound  and  good  constitution.  The  policy  also  contained  a  proviso, 
which,  after  providing  against  the  assured  going  beyond  the  limits 
of  Europe,  or  entering  the  military  or  naval  service,  proceeded 
thus  :  ''  Or  if  anything  so  warranted  as  aforesaid  shall  not  be  true, 
or  if  any  circumstance  material  to  this  insurance  shall  not  have 

(1)  Referred  to.  In  re  Universal  Ac.  Mansd  (1879)  11  Ch.  D.  363,  371,  4a 
A$s.  Co.  (1875)  L.  R  19  Eq.  485,  495,  L.  J.  Ch.  381,  41  L.  T.  225;  Thomsor^. 
44  L.  J.  Ch.  761 ;  London  Am.  Co.  y.      y.  Wtems  (1884)  9  App.  Cas.  671,  682« 
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been  truly  stated,  or  shall  have  been  misrepresented  or  concealed,  andebsow 
or  shall  not  have  been  fully  and  fairly  disclosed  and  communicated  fitzobbald 
to  the  said  Company,  or  if  any  fraud  shall  have  been  practised  on 
the  said  Company,  or  any  false  statements  made  to  them  in  or 
about  the  obtaining  or  efifecting  of  this  insurance,  this  policy  shall 
be  null  and  void ;  and  all  moneys  paid  by  or  on  behalf  of  the  said 
Patrick  Fitzgerald  on  account  of  this  insurance  shall  become 
forfeited."  The  declaration  then  contained  the  usual  averments  of 
the  fulfilment  of  all  matters  requisite  to  be  performed  on  the  part 
of  the  deceased  and  his  representatives  by  the  terms  of  the  policy, 
and  negatived  the  doing  of  any  of  the  matters  which  might  have 
vitiated  the  policy. 

The  defendant  pleaded,  first,  non  eusumpsit,  and  secondly,  a 
special  plea,  setting  forth  the  ''proposal  and  statement"  which 
Fitzgerald  had  signed,  and  which  contained  among  others  the 
following  declaration,  "  that  none  of  his  near  relations  had  died  of 
consumption,  or  any  other  pulmonary  complaint,  and  that  his  life 
had  not  been  *accepted  or  refused  at  any  other  assurance  office  "  ;  [  *486  ] 
and  the  plea  alleged  that ''  it  was  agreed  between  Patrick  Fitzgerald 
and  the  Company  that  the  particulars  stated  in  the  declaration 
should  form  the  basis  of  the  contract  between  him  and  the 
Company,  and  that  if  there  should  be  any  untrue  allegation 
contained  therein,  or  any  misstatement,  the  insurance  should 
become  forfeited,  and  the  policy  should  be  void."  The  plea  then 
aUeged  that ''  the  proposal  and  statement  did  form  the  basis  of  the 
contract,  and  that  they  were  false,  and  contained  untrue  and 
unfaithful  representations,  inasmuch  as  Patrick  Fitzgerald  was 
then  afflicted  with  a  disease  of  the  lungs,  &c.,  and  that  two  of  his 
sisters  had  died  of  consumption,  and  that  his  life  had  already  been 
accepted  at  six  different  assurance  offices  and  refused  at  six  others." 
The  third  plea  in  like  manner  set  forth  the  statement  made  by 
Fitzgerald,  as  made  to  Dr.  Bussell,  the  medical  officer  of  the 
Company,  and  then  alleged  that  the  said  statement  was  false,  and 
contained  an  untrue  and  unfaithful  representation  of  the  facts, 
(setting  forth  among  others),  "  that  two  of  his  sisters  had  died  of 
consumption,  and  divers  others  of  his  relations  had  died  of 
pulmonary  complaints,"  and  that  he  had  theretofore  made 
proposals  for  insurance  to  other  Companies  and  was  insured  at 
divers  other  offices;  and  that  these  statements  were  made  by 
Fitzgerald  to  induce  Bussell  to  report  in  favour  of  an  insurance  on 
his  life.    There  were  other  pleas  charging  untrue  representations 
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▲kdebson     as  to  his  own  state  of  health.    The  plaintiff  replied  de  injurid  as  to 
FiTZQEBALD.  the  second  and  third  pleas,  and  took  issue  on  the  others. 

The  cause  was  tried  before  Mr.  Justice  Ball,  at  the  Limerick 

[  '487  ]  Assizes,  in  March,  1848,  when  the  "  proposal  "  *for  insurance  was 
put  in  evidence,  and  the  facts  alleged  in  the  plea  as  proofs  of  the 
falsehood  of  the  proposal  and  statement  were  proved;  but  it 
appeared  that  the  two  sisters  who  died  of  consumption  were 
respectively  aged  sixty-seven  and  sixty-five.  The  learned  Judge 
directed  the  jurymen  that  they  "  must  not  only  be  satisfied  that 
the  various  false  statements  relied  on  by  the  defendant  were  false 
in  fact,  and  were  made  in  and  about  effecting  the  policy,  but  also 
that  such  false  statements  were  material  to  the  insurance,  before 
they  could  find  their  verdict  for  the  defendant."  The  defendant's 
counsel  tendered  a  bill  of  exceptions  to  this  ruling,  on  the  ground 
that  the  jury  should  have  been  directed  that,  if  the  statements  were 
made  in  and  about  the  effecting  the  insurance,  and  such  statements 
were  false  in  fact,  the  defendant  was  entitled  to  a  verdict,  whether 

[  •iss  ]  such  statements  were  or  were  not  material.  The  verdict  *waB 
given  for  the  plaintiff  for  450i.,  the  sum  secured  by  the  policy.  The 
exceptions  were  argued  in  the  Court  of  Exchequer,  when  the 
Lord  Chief  Baaon  expressed  an  opinion  that  they  ought  to  be 
allowed,  but  Mr.  Baron  Richards  and  Mr.  Baron  Lbfroy  being  of 
a  different  opinion,  judgment  was  ordered  to  be  entered  for  the 
plaintiff.  A  writ  of  error  was  brought  in  the  Court  of  Exchequer 
Chamber,  where,  by  a  majority  of  seven  to  three,  the  judgment 
of  the  Court  below  was  afl&rmed  (l).  The  present  writ  of  error  was 
then  brought. 

[  •489  ]  The  Judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  *Baroii 

Alderson,  Mr.  Justice  Coleridge,  Mr.  Justice  Wightman,  Mr.  Justice 
Erie,  Mr.  Justice  Cresswell,  Mr.  Baron  Piatt,  Mr.  Justice  Talfourd, 
Mr.  Justice  Williams,  Mr.  Baron  Martin,  and  Mr.  Justice  Crompton 
attended. 

Sir  F.  Kelly  and  Mr.  BovUl  for  the  plaintiff  in  error  : 

The  verdict  here  was  wrong,  and  that  was  occasioned  by  an 
erroneous  direction  on  the  part  of  the  Judge.  The  judgment  of 
the  Court  below,  affirming  that  direction,  cannot  be  sustained. 
Fitzgerald  was  bound  to  answer  all  the  questions  put  to  him  with- 
out fraud,  and  truly.  He  answered  them  falsely.  *  *  No  ques- 
tion was  or  could  be  raised  about  the  materiality  of  these  answers. 
(1)  1  It.  0.  L.  B«p,  251. 
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If  they  related,  as  the  plea  alleged,  to  the  effecting  of  the  insurance,     Anderson 
they  were  required  to  be  true.     ♦     *     ♦  Fitzgerald. 

In  Lindenau  v.  Desborottgh  (1)  the  question  of  the  materiality  of 
a  statement  was  raised,  and  after  that  time  the  forms  for  effecting 
life  policies  were  altered  to  what  they  are  now.  The  truth  or  false- 
hood of  a  statement  is  now  made  to  decide  the  validity  of  a  policy. 
In  Duckett  v.  Williams  (2)  a  statement,  untrue  in  point  of  fact,  though 
not  to  the  knowledge  of  the  party  making  it,  was  held  to  occasion 
a  forfeiture  of  the  premium.  The  case  of  Geach  v.  Ingall  (s)  decided 
that  where,  under  proposals  like  the  present,  the  assured  did  not 
state  that  he  had  had  a  spitting  of  blood,  it  was  a  misdirection  to 
ask  the  jury  whether  it  *was  such  a  spitting  of  blood  as  would  tend  [  *^^^  ] 
to  shorten  life,  the  concealment  of  the  fact  being  held  to  be  a  breach 
of  one  of  the  conditions.  These  cases  were  followed  by  that  of 
Southcombe  v.  MerHman(4),  which  finally  settled  that,  in  all 
instances,  the  only  question  must  be  whether  the  statements  made 
in  the  answers  to  the  questions  contained  in  the  proposals  were 
true  or  false.  *  *  The  simple  question  of  the  truth  or  untruth 
of  the  statement,  not  the  doubtful  question  of  its  materiality,  is 
that  by  which  the  validity  of  the  contract  must  be  decided. 

Mr.  Napier  and  Mr.  Fitzgerald,  for  the  defendant  in  error  : 

*  *  The  correctness  of  the  verdict  is  not  now  in  question ;  but 
the  direction  to  the  jury  was  right.  The  question  whether  it  was  so 
or  not  must  depend  on  the  forms  of  the  issues.  The  plea  of  non 
assumpsit  was  in  this  case  quite  ^sufficient  to  raise  the  question  of  [  •in  ] 
materiality.  The  pleadings  showed  the  distinction  taken  in  the 
policy  between  what  was  matter  of  warranty  and  what  was  mere 
matter  of  representation.  The  former  must  be  strictly  complied 
with,  and  if  untruth  exists  as  to  a  warranty,  the  policy  is  no  doubt 
void.  But  that  is  not  so  where  there  is  no  warranty ;  and  in  such 
a  case  the  representation  must  be  shown  to  be  material  as  well  as 
false,  before  it  can  affect  the  policy:  Pawson  v.  Ewer(&)  and  Bize 
V.  Fletcher  (6). 

The  policy  itself  raises  the  question  of  materiality.  It  recites 
that  certain  things  are  warranted  by  the  assured,  and  of  course  that 
warranty  must  be  strictly  complied  with.  But  then  it  goes  on  to 
mention  other  things  which  are  not  warranted,  and  it  does  so  in  a 

(1)  8  B.  &  0.  586.  (4)  1  Oar.  &  M.  286. 

(2)  39  E.  E.  792  (2  Or.  &  M.  348).      (5)  Oowp.  786 ;  Doug.,11,  n. 

(3)  14  M.  &  W.  95.  (6)  Doug.  12,  n.,  284. 
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ANDBBsoN  manner  which  shows  that  the  parties  contemplated  the  materiality 
Fitzgerald,  of  those  things  which  were  not  warranted,  as  a  kind  of  condition  on 
which  the  validity  of  the  insurance  was  to  depend.  *  *  Here 
warranty  on  the  one  hand,  and  untruth  and  immateriality  on  the  other, 
will  vitiate  the  insurance.  But  as  to  the  second  class  of  matters, 
untruth  alone  will  not  have  that  effect.  The  circimxstances  must  be 
material  as  well  as  untrue.  The  company  itself  has  made  this  distinc- 
tion, and  must  be  bound  by  what  it  has  thus  done.  It  cannot  depart 
from  the  terms  of  the  contract  which  it  has  itself  framed.  *  * 
The  words  of  this  contract,  in  themselves  doubtful,  must  be  construed, 
not  in  favour  of  the  insurer  who  framed  the  contract,  but  against 
[  *^^  ]  him,  and  in  favour  of  the  assured ;  the  ^principle  of  construction 
being,  that  words  are  to  be  taken  most  strongly  against  those  who 
introduce  them  into  the  instrument  (i) ;  and  that  doctrine  was 
affirmed  in  Borrodaile  v.  Hunter  (2),  though,  on  the  particular 
circumstances  of  that  case,  the  judgment  was  in  favour  of  the 
insurer.  The  cases  of  marine  insurance,  Pawsan  v.  Ewer  (a)  and 
Bize  V.  Fletcher  (4),  show,  that  where  there  is  a  representation  and 
not  a  warranty,  the  non-observance  of  the  representation,  unless 
fraudulent  and  material,  will  not  avoid  the  poUcy. 

In  Lindenau  v.  De8borough(6\  Lord  Tentebdbn  and  the  other 
Judges  thought  that  that  which  was  material  affected  the  policy, 
and  that  nothing  else  did  so.  What  is  material  cannot  be  left  to 
conjecture;  it  cannot  even  be  made  the  subject  of  doubtful  and 
conflicting  evidence ;  it  must  be  declared  in  the  contract  itself  to 
be  material :  Campbell  v.  Richards  (e).  In  the  case  of  Scanlan  v. 
Sceals{7\  the  judgment  of  Chief  Baron  Bbady  shows  that  where 
words  are  not  expressly  included  in  a  warranty,  they  cannot  be 
introduced  as  such  by  the  force  of  implication. 

In  the  proposals  prefixed  to  this  policy  there  are  many  things 
stated ;  some  of  these  are  material,  some  cure  plainly  not  material. 
It  was  therefore  necessary,  especially  with  reference  to  the  passage 
in  the  policy  already  quoted,  for  the  Judge  to  ask  the  jury  whether 
the  statements  said  to  be  untrue  were  material  or  not,  for,  if  not 
material,  they  could  not  affect  the  plaintiff's  right  to  recover.  This 
was  doubly  important,  because  the  proposals  were  not,  as  in  Scanlan 
V.  SceaU,  incorporated  with  the  policy.    ♦    ♦     » 

(1)  Shep.  Touchst  oh.  v.  tit.  14,  8. 6,  (4)  Doug.  12,  ft.,  284. 
p.  87.  (6)  8  B.  &  C.  686. 

(2)  63  B.  B.  428  (5  Scott,  N.  B.  (6)  39  B.  B.  679  (5  B.  &  Ad.  840). 
418).  (7)  6  It.  L.  B.  139,  164. 

(3)  Oowp.  786;  Doug.  11,  n. 
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Sir  F.  KeUy  [was  heard]  in  reply.     *     *     *  Andbbsok 


r. 
FlTZOBRALD, 


[493] 


The  Lord  Chancbllor,  having  stated  the  pleadings  and  evidence, 
[proposed  to  put  to  the  learned  Judges  these  two  questions  :] 

1.  Was  it  necessary  for  the  plaintiff  in  error  to  prove  on  the  trial        [  49i  ] 
that  the  answers  given  by  Fitzgerald  to  questions  21  and  22,  con- 
tained in  the  particulars,  dated  Eilrush,  17th  June,  1846,  or  either 

of  them,  were  or  was  material  as  well  as  false  ? 

2.  If  it  was  necessfiury  for  the  plaintiff  in  error  to  prove   the 
materiality  as  well  as  the  falsehood  of  the  answers,  or  "^^either  of      [  *^^^  1 
them,  are  the  exceptions,  so  far  as  they  relate  to  the  ruling  of  the 
learned  Judge  on  the  issues  joined  on  the  second  and  third  pleas, 

or  is  either  of  them,  sustainable  ? 

The  Judges  asked  time  to  consider  the  questions. 
Ordered. 

Mb.  Baron  Parkb:  Junsi. 

Your  Lordships  have  proposed  two  questions  for  the  consideration 
of  those  of  her  Majesty'  Judges  who  heard  the  argument  of  this  case 
at  your  Lordships'  Bar. 

I  have  to  state,  that  we  have  considered  with  due  attention  the 
very  able  arguments  both  at  your  Lordships'  Bar  and  in  the  judg- 
ments of  the  Lrish  Judges,  which  are  fully  reported  in  the  printed 
cases  laid  before  us,  and  that  we  find  ourselves  unable  to  agree  in 
the  conclusion  at  which  the  majority  of  those  Judges  have  arrived. 

The  answers  referred  to  by  your  Lordships  were  given  to  two 
questions  put  to  the  assured,  Fitzgerald ;  the  first,  whether  any  of 
the  party's  near  relatives  died  of  consumption  or  other  pulmonary 
complaint  ?  and,  secondly,  whether  the  party's  Ufe  had  been  accepted 
or  refused  at  any  other  office,  and  if  accepted,  whether  at  the  usual 
premium,  or  with  what  addition  ?  To  both,  the  assured  answered 
in  the  negative.  At  the  end  of  the  list  of  questions  the  assured 
Bubecribed  a  declaration  to  the  effect  that  the  particulars  should  form 
the  basis  of  the  contract  between  the  assured  and  the  Company,  and 
that  if  there  should  be  any  fraudulent  concealment  or  untrue  allega- 
tion contained  therein,  or  any  circumstance  material  to  the  insurance 
should  not  have  been  fully  communicated  to  the  Company,  or  if 
there  should  be  any  fraud  or  misstatement,  all  the  *money  paid  on  [  **^*  1 
account  of  the  insurance  should  be  forfeited,  and  the  policy  should 
be  void. 

The  first  question  then  submitted  to  us  is,  Whether  it  was 
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akdebbon     necessary  for  the  plaintiff  in  error  to  prove  on  the  trial  that  the  above 
FiTZGKBALD.  answers,  or  either  of  them,  were  or  was  material,  as  well  as  false? 
We  are  all  of  opinion  that  it  was  not. 

This  question  does  not  appear  to  us  to  turn  upon  the  well-known 
distinction  between  warranties  and  representations  laid  down  by 
Lord  Mansfibld,  nor  upon  the  point  whether  the  declaration  above 
mentioned  was  either  a  part  of  the  contract  binding  between  the 
parties  independent  of  the  policy,  or  meant  to  be  referred  to  by  it. 
The  proviso  is  clearly  a  part  of  the  express  contract  between  the 
parties,  and  on  the  non-compliance  with  the  condition  stated  in  the 
proviso  the  policy  is  unquestionably  void. 

The  case  therefore  resolves  itself,  in  our  view  of  it,  as  it  does  in 
that  of  most  of  the  Irish  Judges,  simply  into  a  question  of  the  con- 
struction of  the  proviso  itself;  and  it  is  upon  questions  of  that 
nature  that  different  minds  are  apt  to  differ  in  their  conclusions, 
however  disposed  to  adopt  the  established  rules  for  the  construction 
of  written  instruments. 

By  that  proviso  it  is  stipulated,  first,  that  if  the  assured  should 
die  on  the  high  seas  (with  certain  exceptions),  or  should  kill  him- 
self, or  die  by  duelling,  &c.,  or  if  anything  warranto  as  before 
mentioned  (and  there  were  several  express  warranties  before  stated) 
should  not  be  true,  or  if  any  circumstance  material  to  that  insurance 
should  not  have  been  truly  stated  or  should  have  been  misrepresented 
or  concealed,  or  should  not  have  been  fully  and  fairly  disclosed  and 
communicated  to  the  Company,  the  policy  should  be  void.    Thus 
far  the  condition  applies  only  to  material  matters ;  but  it  proceeds 
[  •497  J      to  declare,  obviously  *with  a  view  of  extending  the  protection  to  the 
office  still  further,  that  if  any  fraud  shall  have  been  practised  on 
the  Company,  or  any  false  statements  made  to  the  Company  in  or 
about  the  obtaining  or  effecting  of  that  insurance,  the  policy  shall 
be  null  and  void.    The  latter  words  probably  override  the  former, 
and  the  fraud,  as  well  as  the  false  statement,  in  order  to  avoid  the 
policy,  must  be  made  in  or  about  the  obtaining  or  effecting  of  that 
insurance.    These  words,  no  doubt,  must  be  understood  not   to 
include  a  false  statement  of  matters  to  the  disparagement  of  the 
applicant  for  insurance,  and  tending  to  render  his  life  less  insur- 
able ;  such  a  construction  would  be  clearly  absurd,  and  in  no  way 
reconcilable  with  the  manifest  object  of  the  proviso.    The  words, 
however,  will  clearly  include  all  frauds  or  false  statements  made  in 
order  to  obtain  the  policy,  whether  in  matters  material  or  not;  a 
consistent  construction  will  thus   be  given  to  the  whole.     The 


¥01*.  xciv.]       1858.    H.  L.    4  H.  L.  0.  497—498.  209 

proviso,  in  the  first  place,  provides  for  the  violation  of  the  special     Akdbrbov 

matters  mentioned  in  the  commencement  of  it.    Next,  it  requires  fitzqbbald. 

every  material  fact  not  to  be  misrepresented  or  concealed,  but  to  be 

fully  and  fairly  declared.    But  it  goes  further.    In  the  anxiety  of 

the  Company  to  protect  itself  by  every  precaution,  it  prohibits  any 

fraud  or  falsehood  whatever  to  be  used  in  obtaining  the  insurance. 

It  includes  all  frauds  for  that  purpose,  though  not  made  by  conceal* 

ment  or  misrepresentation,  by  word  or  writing,  of  material  facts, 

such  as  fraud  in  false  personation,  or  in  the  disguise  of  the  diseases 

of  the  applicant;   and,  lastly,  it  prohibits  every  false  statement 

whatever,  whether  in  matters  actually  material  or  immaterial,  and 

leaves  no  room  for  dispute  whether  the  particular  matter  to  which 

it  related  was  material  or  not  (which  in  the  case  of  a  dispute  a  jury 

would  have  to  decide),  leaving  the  Company  to  determine  entirely 

for  itself  what  matters  it  deems  material  and  what  not. 

This  seems  to  us  to  be  the  obvious  ordinary  sense  of  the  words  [  ^^^  ] 
used,  and  there  is  no  reason  from  the  context  to  give  any  other 
than  the  ordinary  sense  to  them,  though  they  are  to  be  construed 
as  the  words  of  the  assurers,  and  most  strongly  against  them  if 
there  is  any  ambiguity  in  them.  There  is  no  ambiguity  in  them  in 
this  respect.  A  doubt  possibly  may  exist  whether  the  word  **  false  " 
is  to  be  understood  in  the  sense  of  false  in  point  of  fact,  or  morally 
false,  though,  I  believe,  most  of  us  think  that  it  is  not  to  be  limited 
to  moral  falsehood  ;  but  there  seems  to  us  to  be  no  doubt  that  if  the 
statements  are  false,  in  whatever  sense  we  understand  that  word, 
being  used  in  effecting  the  insurance,  this  proviso  operates.  There 
then  appear  to  us  to  be  only  two  questions  for  the  jury  on  this  part 
of  the  policy:  Were  the  statements  false?  Were  they  made  in 
obtaining  or  effecting  the  policy  ?  Whether  they  are  material  or 
not  is  not  a  necessary  part  of  the  inquiry.  It  has  seemed  to  two 
eminent  members  of  the  Irish  Bench,  Mr.  Justice  Moorb  and  the 
then  Lord  Chief  Justice  Blaokburnb,  that  the  materiality  of  the 
question  was  involved  in  the  inquiry  whether  it  was  used  by  the 
assured  to  induce  the  Company  to  effect  the  policy.  We  do  not 
agree  with  that  reasoning.  It  is  true  that  the  materiality  of  these 
statements  may  be  sometimes  evidence  of  the  purpose  with  which 
they  were  made,  and  may  tend  to  show  that  they  were  made  with 
the  object  of  obtaining  the  policy,  because  if  immaterial  they  would 
not  be  likely  to  effect  it ;  but  the  materiality  is  not  a  necessary 
condition  to  bring  them  within  the  scope  of  the  proviso,  if  it  can 
be  shown  that  the  statements  were  made  in  obtaining  the  policy 
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AND1B80N     and  for  the  purpose  of  eflFecting  it;  and  here  the  terms  of  the 
Fitzgerald.  Particulars  and  the  subjoined  declaration  preclude  all  doubt  upon 
that  question ;  for  the  truth  of  the  answers  is,  in  the  strongest 
terms,  made  essential  to  the  validity  of  the  policy, 
r  *»9  ]  We  therefore  answer  your  Lordships'  first  question  in  the  negative, 

notwithstanding  the  ability  shown  by  the  Judges  who  have  expressed 
their  opinion,  that  the  materiality  of  the  answers  was  a  necessary 
part  of  the  proof. 

With  respect  to  the  second  question  proposed  by  your  Lordships, 
we  answer,  that  the  exceptions,  on  the  issue  joined  on  the  second 
and  third  pleas,  are  not  sustained,  and  that  on  a  formal  ground. 
The  bill  of  exceptions  should  have  stated  what  directions  the  Judge 
gave,  as  it  is  misdirection,  not  nondirection,  which  is  the  proper 
subject  of  a  bill  of  exceptions. 

This  was  determined  in  the  case  of  Mc Alpine  v.  MangnaU  (in 
error)  (1).  If  it  had  been  stated  that  the  learned  Judge  told  the  jury 
it  was  necessary  on  those  issues  to  prove  the  materiality  of  the 
answer,  the  exception  would  have  been  well  founded.  So  it  would 
if  the  ground  of  his  refusal  to  put  the  question  in  that  form  had 
been  that  all  the  allegations  in  the  plea  should  have  been  proved, 
and  that  there  was  no  evidence  to  that  effect ;  because  the  plea 
being,  in  our  opinion,  good,  as  the  materiality  was  not  essential, 
the  proof  of  a  part,  which  if  pleaded  alone  and  proved,  would 
have  barred  the  action,  was  sufficient.  It  would  have  been  other- 
wise if  the  plea  had  been  bad,  when  e^ery  part  must  have  been 
proved  in  order  to  sustain  it,  and  obtain  a  verdict  upon  it. 

July  14.       The  Lord  Chancellor  : 

After  fully  stating  the  pleadings,  the  evidence,  and  the  proceedings 
at  the  trial,  said, — The  plea  upon  which  the  question  arises  is  the 
old  plea  of  non  asmmpsit^  for  I  need  hardly  remind  your  Lordships 
that  the  "  new  rules  "  of  pleading  adopted  in  this  country  do  not 
extend  to  Ireland. 
[  ^^  J  Now,  among  the  particulars  constituting  that  paper  which  Fitz- 

gerald signed,  and  which  he  agreed  should  be  the  basis  of  the  contract 
between  him  and  the  Company,  there  were  two  questions  to  which 
he  was  called  upon  to  make  an  answer,  and  which  he  did  answer. 
One  of  them  was,  "  Did  any  of  the  party's  near  relations  die  of 
consumption,  or  any  other  pulmonary  complaint?"  To  which 
Fitzgerald's  answer  was  "  No."    The  other  was,  **  Has  the  party's 

(1)  3  C.  B.  496. 
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life  been  accepted  or  refused  in  any  other  oflSce,  and  if  accepted,  akdkkson- 
waa  it  at  the  usual  premium,  or  with  what  addition  ?  "  Again  the  fitzobbald. 
answer  was  ''  No."  That  meant  that  an  insurance  on  his  life  had 
not  been  accepted  or  refused  at  any  other  office.  Striking  out  all 
the  other  articles  from  those  particulars,  the  result  therefore  is, 
that  Fitzgerald  agrees  that  the  basis  of  the  contract  between  him 
and  the  Company  shall  be  that  he  truly  represents  to  the  Company 
that  none  of  his  near  relations  died  of  consumption,  or  any  other 
pulmonary  complaint,  and  that  his  life  had  never  been  accepted  or 
refused  at  any  other  office. 

A  great  deal  of  evidence  was  given  to  which  it  is  not  at  all  material 
to  advert,  and  then,  when  the  learned  Judge  at  the  end  of  the  case 
came  to  sum  up,  and  to  direct  the  jury  as  to  what  were  the  questions 
tq  be  considered,  the  counsel  for  the  defendant  called  on  the  learned 
Judge  to  give  this  direction,  that  if  the  jurors  believed  that  pre- 
viously to  the  making  of  the  policy  of  insurance,  any  false  statement 
was  made  to  the  Company  by  Fitzgerald  "  in  or  about  the  obtaining 
or  effecting  of  the  insurance,"  although  they  should  believe  the 
same  was  not  material  to  the  insurance,  they  must  find  a  verdict 
for  the  defendant  on  the  issue  of  non  assumpsit  The  counsel 
repeated  this  demand  for  such  a  direction  to  the  jury,  specifically 
with  reference  to  the  statement  as  to  the  refusal  of  the  plaintiff's 
life  at  another  insurance  office,  and  also  to  the  question  whether 
Fitzgerald  *had  any  relations  who  had  died  of  pulmonary  com-  [  *^®*  ] 
plaints ;  and  as  to  the  general  and  the  specific  matter  thus  required 
to  be  presented  in  that  form  to  the  jury,  the  learned  Judge  refused 
to  give  the  direction  so  required.  (His  Lordship  here  read  the 
exception,  and  the  allegation  as  to  the  form  of  the  direction  actually 
given  to  the  jury.) 

I  think,  my  Lords,  interpreting  this  direction  with  reasonable 
latitude,  we  must  take  it  to  mean,  that  if  the  jurors  found  Fitz- 
gerald's '^ proposal"  to  be  false  and  material,  they  were  to  find  for 
the  defendant ;  but  that,  unless  they  found  it  to  be  both  false  and 
materia),  they  were  to  find  for  the  plaintiff.  He  considered  it  to  be 
essential  to  the  defendant's  case  that  the  statements  should  be 
material  as  well  as  false.  That  direction  was  affirmed  in  the  Court 
from  which  this  record  now  comes. 

The  important  question  at  present  is,  whether  the  learned  Judge 
was  right  in  having  directed  the  jury  that,  although  the  statements 
of  the  assured  as  to  certain  matters  were  false  statements  made 
to  the  Company,  in  and  about  effecting  the  insurance,  the  verdict 
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AHPEBSOK    must  be  for  the  plaintiff,  unless  those  statements  were  material  as 
FmoBBALD.  well  as  false. 

Although  the  learned  Chief  Justice  Blaokdurne  came  to  a  con- 
clusion different  from  that  at  which  the  learned  Judges  now  advising 
your  Lordships  have  arrived,  and  in  which  I  concur,  and  in  which 
I  am  about  to  propose  to  your  Lordships  to  concur,  yet  I  think  he 
very  distinctly  states  (and  the  other  learned  Judges  forming  the 
majority  concurred  with  him)  the  point  on  which  the  question 
turned.  He  says, ''  The  plaintiff  in  error  contends  that  it  is  su£S- 
cient  to  ascertain,  simply  in  the  terms  of  the  policy,  that  the  false 
statement  was  made  in  or  about  obtaining  it ;  and  that  when  this 
is  done,  the  words  of  the  condition  are  so  comprehensive  and 
stringent,  that  the  question  is  solved  and  the  policy  avoided, 
[  *502  ]  whether  the  statement  was  material  or  ^immaterial ;  in  other 
words,  that  we  are  to  read  the  clause  as  if  it  had  contained  those 
very  words.  I  admit,  if  this  be  the  meaning  of  the  words, — if  this 
be  so  clearly  expressed  as  not  to  admit  of  any  other  rational  con- 
struction,— we  must  give  them  the  operation  contended  for.  But 
is  this  so  ?  It  is  obvious,  that  to  maintain  a  defence  founded  upon 
this  provision  of  the  policy,  proof  must  be  made — first,  of  the  false 
statement  of  some  matter  of  fact ;  and  secondly,  that  it  occurred  on 
the  occasion  of  effecting  the  policy.  The  Judge  and  jury  must 
inquire  into  both,  and  decide  both."  Up  to  this  point  I  entirely 
concur  with  the  learned  Judge ;  he  pets  the  case  very  distinctly 
and  clearly.  He  then  goes  on  thus :  "  What  could  answer  this 
inquiry,  or  be  said,  with  any  propriety  of  language,  to  come  within 
such  terms,  but  a  mis-statement  used  by  the  assured  to  induce  the 
Company  to  contract,  and  how  could  it  have  done  so  if  it  had  been 
utterly  immaterial?"  Now  there,  my  liords,  I  differ  from  the 
learned  Judge.  The  Company  stipulate?  this,  that  the  assured 
shall  contract  with  the  Company  that  he  warrants  certain  things 
to  be  correct,  and  further  stipulates  that  if  he  should  make  to  the 
Company  any  untrue  statement  in  and  about  effecting  the  policy, 
such  untrue  statement  shall  avoid  the  policy ;  and  then  the  Com- 
pany says  that  it  will  not  contract  with  him  till  he  shall  answer 
certain  questions  which  are  made  the  basis  of  the  contract.  Among 
those  questions  are  these  two:  *^  Have  any  of  your  relations  died 
of  pulmonary  complaints?  Has  an  insurance  on  your  life  been 
accepted  or  refused  at  any  other  office  ?  "  The  stipulation  is,  that 
if  he  shall  not  answer  these  questions  accurately,  the  policy  shall 
be  void.    That  is  the  interpretation  of  the  contract,  which,  taking 
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together  the  policy  and  the  particulars  required  to  be  subscribed,    Avdsbson 

appears  to  me  irresistible.     The  requirement  is  extremely  reason-  fitzobbacdi 

able.    That  we  need  not  speculate  on ;  but  the  reason  for  making 

such  *a  stipulation  is  obvious,  and  is  explained  by  this  very  case.       [  ^^o-^  1 

Whether  certain  statements  are  or  are  not  material,  where  parties 

are  entering  into  a  contract  of  life  assurance,  is  a  matter  upon  which 

there  must  be  a  divided  opinion.    Nothing,  therefore,  can  be  more 

reasonable  than  that  the  parties  entering  into  that  contract  should 

determine  for  themselves  what  they  think  to  be  material,  and  if 

they  choose  to  do  so,  and  to  stipulate  that  unless  the  assured  shall 

answer  a  certain  question  accurately,  the  policy  or  contract  which 

they  are  entering  into  shall  be  void,  it  is  perfectly  open  to  them  to 

do  so,  and  his  false  answer  will  then  avoid  the  policy. 

Now  it  appears  to  me,  my  Lords,  that  that  is  precisely  what  has 
been  done  here.  The  parties  entering  into  the  insurance  have  so 
stipulated.  **  The  basis  of  our  contract  shall  be  your  answering 
truly  these  two  questions."  There  were  a  great  many  others ;  but, 
putting  those  aside,  they  say  the  basis  of  the  contract  between  us 
shall  be  that  you  shall  answer  truly  those  two  questions,  and  if  you 
do  not  answer  them  truly  the  policy  shall  be  void.  But  tixen^  when 
the  trial  comes  as  to  whether  the  plaintiff  has  made  out  his  right 
under  that  policy,  the  question  is,  whether  the  direction  to  the  jury 
ought  not  to  have  been,  *'  You  are  to  ascertain  whether  what  was 
then  stated  was  untrue,  was  false ;  whatever  interpretation  may  be 
given  to  the  word  '  false,'  if  it  was  false,  there  is  no  question  as  to 
whether  it  was  material  or  not,  the  parties  having  stipulated  that  if 
it  was  false  the  policy  shall  be  void."  The  question  for  the  jury  to 
decide  was  simply  whether  it  was  false  or  not.  In  that  narrow 
compass  the  whole  case  lies. 

The  learned  Judges  who  decided  that  the  direction  actually  given 
was  good,  proceeded  upon  the  well-known  rule  of  law,  that  there  is 
a  great  distinction  between  that  *wbich  amounts  to  what  is  called  a  [  *ooa  ] 
warranty  and  that  which  is  merely  a  representation  inducing  a 
party  to  enter  into  a  contract.  Thus,  if  a  person  effecting  a  policy 
of  insurance  says,  '*  I  warrant  such  and  such  things  which  are  here 
stated,"  and  that  is  part  of  the  contract,  then,  whether  they  are 
material  or  not  is  quite  unimportant, — the  party  must  adhere  to  his 
warranty,  whether  material  or  immaterial.  But  if  the  party  makes 
no  warranty  at  all,  but  simply  makes  a  certain  statement,  if  that 
statement  has  been  made  bondjide,  unless  it  is  material,  it  does  not 
signify  whether  it  is  false  or  not  false.    Indeed,  whether  made  bond 
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Ain>ERsoN  fide  or  not,  if  it  is  not  material,  the  untruth  is  quite  unimportant. 
>FiT35GKiuij>.  If  ^he  man  on  entering  into  the  policy  had  said  that  he  arrived  at 
Dublin  three  days  previously,  whereas  he  had  only  arrived  that 
morning,  and  such  statement  did  not  form  part  of  the  contract, 
then,  though  false,  it  would  be  quite  immaterial.  If  there  is  no 
fraud  in  a  representation  of  that  sort,  it  is  perfectly  clear  that  it 
cannot  affect  the  contract ;  and  even  if  material,  but  there  is  no 
fraud  in  it,  and  it  forms  no  part  of  the  contract,  it  cannot  vitiate 
the  right  of  the  party  to  recover. 

There  are  several  cases,  which  are  collected  together  in  the  1st 
vol.  of  Douglas  (l),  in  which  this  principle  is  well  illustrated.  But, 
my  Lords,  it  appears  to  me  that  that  principle  has  no  application  to 
a  case  where  it  is  part  of  the  contract,  as  it  is  here,  that  if  a  par- 
ticular statement  is  untrue,  then  the  contract  shall  be  at  an  end. 
That  distinction  appears  to  me  to  have  been  overlooked  by  the 
learned  Judges,  and  that  oversight  has  been  the  ground  of  that  which 
I  must  consider  to  be  the  erroneous  conclusion  at  which  they  arrived. 
[  605  ]  My  Lords,  it  is  within  this  narrow  compass  that  the  case  lies. 

We  had  the  advantage  of  the  assistance  of  eleven  of  the  learned 
Judges  of  this  country.  They  all  took  the  same  view  of  the  case, 
and  they  were  all  of  opinion  that  the  learned  Judges  in  Ireland 
committed  an  error  in  supposing  that  the  doctrine  of  representation, 
as  distinguished  from  warranty,  was  applicable  to  the  present  case, 
where  the  representation  is  itself  included  in  the  contract.  They 
thought  that  the  conclusion  at  which  the  learned  Judges  in  Ireland 
arrived  was  erroneous.  My  Lords,  in  that  view  of  the  case  I 
entirely  concur.  I  shall  therefore  think  it  my  duty  to  move  your 
Lordships  that  judgment  be  given  for  the  plaintiff  in  error. 

LoBD  Brouqham: 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend, 
that  this  case  really  lies  in  a  very  narrow  compass.  It  depends 
entirely  upon  the  construction  which  we  are  to  put  upon  these 
words  in  the  policy,  ''  or  any  false  statement  made  to  them,"  the 
insurers,  "  in  or  about  the  obtaining  or  effecting  of  this  insurance.*' 

Now,  first,  there  is  the  warranty.  Then,  previously  to  the  clause 
in  question,  there  are  these  words,  ''  or  if  any  circumstance  material 
to  this  insurance  shall  not  have  been  truly  stated,  or  shall  have  been 
misrepresented  or  concealed,  or  shall  not  have  been  fully  and  fairly 

(1)  Bean  v.  Stupart,  Doug.  11,  and  the  cases  there  collected  iu  the  notes ;  see 
also  Doug.  284. 
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disclosed  or  communicated  to  the  said  Company,  or  if  any  fraud  shall  Andbrboh 
have  been  practised  upon  the  said  Company ; "  and  then  comes  this  fitzobbald. 
larger,  and,  as  it  were,  more  sweeping  clause,  **  or  any  false  statement 
made  to  them ; "  as  if  it  were,  **  or  any  false  statement  whatever  made 
to  them,  in  or  about  the  obtaining  or  effecting  of  this  insurance."  At 
first  I  had  some  doubt,  as  the  learned  Judges  appear  to  have  had,  with 
respect  to  the  word  **  false,"  whether  it  implies  merely  *untrue,  or  [  •506  ] 
morally  false, — untrue,  but  not  within  the  knowledge  of  the  party 
making  it,  or  morally  false,  that  is,  untrue  within  his  knowledge.  At 
first,  I  certainly  had  an  impression  upon  my  mind  that  it  was  to  be 
taken  as  implying  morally  false  rather  than  merely  untrue,  and  that 
impression  was  grounded  upon  what  immediately  precedes;  for 
"true"  is  used  in  a  former  part  of  the  document,  and  ''fraud" 
is  used  in  the  immediately  preceding  clause.  I  had,  there- 
fore, the  impression  at  first  that  "  false  "  there  meant  morally  false, 
as  contradistinguished  from  merely  untrue.  I  have  since  come  to 
the  opinion  which  my  noble  and  learned  friend  and  the  learned 
Judges  advising  the  House  have  come  to,  that  it  does  not  mean 
morally  false,  but  that  it  means  simply  untrue. 

But  be  that  as  it  may,  it  is  quite  immaterial ;  for  whether  we 
take  the  word  as  untrue  absolutely,  or  untrue  within  the  knowledge 
of  the  party  making  the  statement,  in  either  case,  it  appears  to  me, 
as  it  has  done  to  the  learned  Judges,  perfectly  clear  that  the  two 
questions  to  put  to  the  jury  were,  "  Was  there  an  untrue  statement 
made,  whether  with  the  knowledge  of  the  party  making  it  that  it 
was  untrue,  or  not  ?  "  And,  "  Was  it  made  in  or  about  the  obtain- 
ing or  effecting  this  insurance?"  According  to  my  opinion, 
agreeing  entirely  with  that  of  my  noble  and  learned  friend  and  the 
learned  Judges,  those  were  the  fit  and  proper  questions,  and  the 
only  questions  to  be  put  to  the  jury.  And  I  think,  further,  that  it 
is  matter  of  exception,  and  made  the  direction  of  the  learned  Judge 
liable  to  exception,  that  he  had  directed  the  jury  to  consider  the 
materiality  of  the  statements  in  question.  The  truth  of  the  state- 
ment, it  being  part  of  the  contract,  not  its  materiality,  was  in 
issue.  I  am  therefore  of  opinion,  with  my  noble  and  learned 
friend,  that  in  this  case  we  ought  to  give  judgment  for  the 
plaintiff  in  error. 

Lord  St.  Leonards  :  [  sot  ] 

My  Lords,  I  believe  that  a  more  important  case  than  the  present 
has  not  come  before  your  Lordships  during  this  session.    Because, 
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Aif  DBRBOM  although  the  point  turns  simply  upon  the  proper  construction  of  the 
Fitzgerald,  instrument,  yet  it  leads  to  such  important  consequences  with  regard 
to  insurances  for  life,  which  are  so  common  in  this  country,  and 
upon  which  many  persons  entirely  depend  as  their  security  for  a 
provision  for  their  families,  that  it  becomes  exceedingly  important 
to  consider  maturely  what  is  the  true  construction  of  an  instru- 
ment of  this  sort.  It  is  of  course  prepared  by  the  Company,  and 
if  therefore  there  should  be  any  ambiguity  in  it,  must  be  taken, 
according  to  law,  more  strongly  against  the  person  who  prepared 
it.  At  the  same  time  your  Lordships  must  take  care  to  guard 
Companies  of  this  nature  against  any  fraud,  and  not  to  give  validity 
to  any  part  of  the  contract  which  has  that  object.  That  has  been 
the  practice  for  many  years  past.  The  courts  of  law,  observing 
how  often  such  Companies  have  been  subjected  to  frauds,  have 
advised  them  to  protect  themselves  by  a  sufficient  provision  against 
the  commission  of  fraud,  and  that  has  led  to  such  stringent  pro- 
visions as  those  which  we  find  in  this  case,  provisions  which,  I  am 
bound  to  say,  unless  they  are  fully  explained  to  the  parties,  will 
lead  a  vast  number  of  persons  to  suppose  that  they  have  made  a 
provision  for  their  families  by  an  insurance  on  their  lives,  and  by 
payment  of  perhaps  a  very  considerable  portion  of  their  income, 
when  in  point  of  fact,  from  the  very  commencement,  the  policy 
was  not  worth  the  paper  upon  which  it  was  written. 

In  some  cases,  and  it  is  so  in  the  present,  the  Companies  take 
care  to  go  beyond  the  law,  and  to  protect  themselves  by  a  stipula- 
tion that  a  statement,  which  is  not  a  warranty  but  a  representation, 
[  •508  ]  if  made  contrary  to  the  fact,  shall  *avoid  the  policy.  At  law,  if 
that  statement,  though  untrue,  was  not  untrue  to  the  knowledge 
of  the  party  who  made  it,  the  assured  is  entitled  to  recover  the 
sums  which  he  has  paid.  So  that,  although  provision  for  the 
family  is  not  obtained,  yet  there  is  no  actual  damage  done  to  the 
fortune  of  the  man.  He  is  disappointed  in  his  object,  but  the 
money  which  he  has  accumulated  and  paid  for  the  insurance  is 
repaid  to  the  family.  This  Company,  however,  has  taken  care 
that  no  such  consequence  shall  ensue,  but  provides  that,  if  any 
statement  within  the  contract  has  not  been  truly  made,  the  man's 
family  shall  not  only  lose  the  benefit  of  the  policy,  but  shall  not 
be  able  to  recover  a  single  shilling  of  the  premiums  paid,  however 
numerous  they  may  have  been. 

This,  my  Lords,  is  rather  a  singular  case.  This  Company,  like 
all  others  of  the  same  kind,  started,  in  dealing  with  the  assured, 
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by  tendering  to  him  certain  particulars  which  he  was  required  to     AimsBsoK 

answer,  and  he  was  to  sign  a  declaration  at  the  end  of  them,  fitzgbbald. 

Questions,  twenty-seven  in  number,  were  asked,  most  of  them 

being  material.    Of  those  twenty-seven  questions,  the  Company, 

in  framing  the  policy,  chose  to  select  fourteen,  and  to  make  every 

one  of  those  fourteen  the  express  subject  of  a  warranty.    The 

others  were  not  included  in  the  warranty.    Amongst  the  questions 

which  are  omitted  from  the  warranty,  we  find  that  those  two  very 

important  questions  upon  which  this  case  has  ultimately  turned 

have  been  omitted.    I  cannot  imagine  two  more  material  questions. 

Supposing  them  to  have  been  untruly  answered,  you  would  look 

naturaUy  to  the  policy  to  see  whether  they  were  there ;  but  the 

policy  has  excluded  them.    The  policy  takes  this  shape :  it  states 

as  many  of  the  questions  as  the  Company  has  chosen  to  take  out 

of  the  particulars,  and  it  states  them  as  so  many  warranties,  and 

then  it  proceeds  upon  that  warranty  to  grant  *the  policy.    The       [  ^^^  ] 

policy  begins  in  these  terms :  That  the  assured  "  hath  warranted 

and  doth  warrant  that  his  name,"  and  so  on,  and  then  it  goes 

through  the  several  terms  which  the  insurers  have  chosen  out  of 

those  particulars  to  constitute  what  they  call  their  warranty,  after 

which  there  is  the  common  form  of  assuring  the  money.    Then 

comes  this  proviso,  upon  which  the  policy  is  granted,  that  in  case 

he  should  do  certain  things,  such  as  go  abroad,  or  enter  the  army 

or  the  navy,  the  policy  shall  be  void.    That  is  all  quite  right. 

Then  come  these  important  words,  making  void  the  policy;  "or 

if  anything  so  warranted  should  not  be  true."    There  the  attention 

of  the  assured  is  drawn  at  once  to  the  warranty.    He  reads  the 

terms  of  the  warranty,  and  he  is  told  that  if  anything  he  has 

warranted  is  not  true,  the  policy  is  to  be  void.    The  word  "  true  " 

there  is  used,  of  course,  in  a  general  sense,  and  whether  the  man 

knew  it  to  be  true  or  false  is  utterly  immaterial.    Whether  the 

circumstances  warranted  were  material,  or  not,  is  entirely  out  of 

the  question.    It  is  simply  sufficient,  and  ought  to  be  sufficient  to 

avoid  the  policy,  that  any  one  thing  warranted  is  not  true ;  and 

therefore  the  word  "untrue"  there  is  used  in  its  general  sense  of 

an  untruth  in  the  abstract.  •  It  signifies  not  whether  he  did  or  did 

not  know  it  to  be  untrue,  it  signifies  not  whether  the  circumstances 

were  material  or  immaterial,  the  contract  is  to  be  avoided. 

Then  follows  this,  I  may  say,  remarkable  clause.  Your  Lord- 
ships will  observe,  that  whenever  they  begin  a  new  limb  of  a 
sentence  they  begin  it  with  a  conjunction.     The  first  is  this, 
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AHDBBsoN  which  I  believe  I  have  already  read,  *'  Or  if  anything  bo  warranted 
FiTzoEBALD.  should  not  be  true."  The  next  is,  "  Or  if  any  circumstance 
material  to  the  insurance  should  not  have  been  truly  stated,  or 
should  have  been  misrepresented  or  concealed,  or  should  not  have 
[♦510]  been  fully  and  fairly  disclosed  and  communicated  *to  the  said 
Company."  This  is  all  one  limb  of  the  sentence,  and  is  all  governed 
by  the  same  words,  the  first  words,  "or  if  any  material  circum- 
stance." So  that  all  the  misrepresentation  and  all  the  misstate- 
ments which  are  there  guarded  against  are  with  reference  to  some 
circumstance  material  to  the  insurance,  "  or  if  any  circumstance 
material  to  that  insurance  should  not  have  been,"  &c.  Now,  so 
far  again,  it  is  perfectly  correct,  only  it  would  have  been  much 
better  if  they  had  inserted  among  those  things  which  they  meant 
to  consider  material,  the  questions  they  had  asked,  and  which  had 
been  answered.  It  would  have  led  to  a  better  understanding  of 
the  contract,  if  they,  as  in  my  opinion  they  ought  to  have  done, 
had  inserted  them.  But  still  the  second  limb  of  this  sentence  is 
right  enough.  The  first  is,  that  if  any  portion  of  that  warranty  is 
untrue,  the  second,  if  any  material  circumstance  has  been  untruly 
stated.  If  it  is  material,  then  its  untruth  will  avoid  the  contract, 
although  the  party  did  not  know  it  to  be  untrue.  So  far  I  entirely 
go  along  with  the  contract. 

Then  follow  those  words  upon  which  so  much  has  turned,  and 
which  have  led  to  so  much  difi'erence  of  opinion.  And  I  must  say 
that  that  very  difference  of  opinion  between  such  very  learned 
persons  upon  such  an  important  case  as  this,  of  itself  shows  the 
improper  manner  in  which  this  policy  has  been  framed.  A  policy 
ought  to  be  so  framed,  that  he  who  runs  can  read.  It  ought  to 
be  framed  with  such  deliberate  care,  that  no  form  of  expression  by 
which,  on  the  one  hand,  the  party  assured  can  be  caught,  or  by 
which,  on  the  other,  the  Company  can  be  cheated,  shall  be  found 
upon  the  face  of  it :  nothing  ought  to  be  wanting  in  it,  the  absence 
of  which  may  lead  to  such  results.  When  you  consider  that  such 
contracts  as  this  are  often  entered  into  with  men  in  humble 
[  •sii  ]  conditions  of  life,  who  can  but  ill  ♦understand  them,  it  is  clear  that 
they  ought  not  to  be  framed  in  a  manner  to  perplex  the  judgment 
of  the  first  Judges  in  the  land,  and  to  lead  to  such  serious  differences 
of  opinion  among  them. 

The  words  which  have  led  to  this  great  difference  of  opinion  cure 
these,  "  Or  if,"  and  here  begins  the  last  limb  of  the  sentence,  which 
is  all  governed  by  the  first  words  "  or  if,"  "  or  if  any  fraud  shall 


VOL.  xciv.]       1853.    H.  L.    4  H.  L.  C.  511—512.  219 

have  been  practised  upon  the  Company,  or  any  false  statement     Andbbson 
made  to  them  in  or  about  the  obtaining  or  effecting  of  the  insur- .  fitzqebald. 
ance,  this  policy  shall  be  void,  and  the  premiums  shall  be  forfeited." 
Now  what  does  this  mean  ?    Nothing  can  be  more  simple  than  the 
meaning  of  the  first  words,  "or  if  any  fraud."     The  provisions 
before  made  against  untrue  statements  and  other  material  matters 
might  not  hit  a  great  many  cases  of  fraud ;  there  might  be  per- 
sonation for  example.    A  great  many  descriptions  of  fraud  may 
be  in  action  ;  there  might  be  many  circumstances  concurring  to  a 
fraud  that  could  not  be  described,  because  fraud  is  a  very  general 
term,  and  it  is  impossible  therefore  to  particularize  before-hand 
what  is  meant  by  fraud.    But  you  know  very  well  what  fraud  is 
when  it  comes  before  you  for  judgment.    Therefore,  if  there  should 
be  fraud,  this  policy  very  properly  strikes  at  it.     But  the  diflSculty 
in   which   the  Judges  in  Ireland   involved  themselves  was  this. 
They  were  endeavouring  to  import  the  word  "  material,"  which  is 
found  in  the  second  branch  of  the  sentence,  into  this  third  branch. 
Of   course,  you  could  not  speak  of    anything  so  absurd   as   a 
"  material  fraud."      "  If  any  fraud  "   stands  quite  right,  if  any 
fraud  has  been  committed,  the  policy  is  to  be  void.     Then  what  is 
the  meaning,  in  conjunction   with  those  words,   of   that  which 
follows.     Surely,  my  Lords,  these  "  false  statements  "  must  mean 
something  which  is  connected  with  that  which  occurs  *in  the  other       [  '^iz  ] 
branch  of   this  limb   of   the  sentence,   namely,   "fraud."      The 
Company  has  provided  against  any  untrue  statement  generally 
contained  in  the  warranty,  and  generally,  also,  against  any  material 
misstatement.    Then  comes  "  fraud,"  and  fraud  may  be  committed 
in  action  without  any  actual  misstatement,  and  therefore  I  connect 
with  that  "  false  statement."    Now  when  I  find  that  the  contract 
uses,  to  express  the  same  thing,  two  words  which  may  indeed  have 
the  same  meaning,  but  which  are  also  open  to  different  senses,  I 
must  be  very  well  satisfied,  before  I  apply  the  same  construction 
to  those  two  words,  that  such  was  the  intention ;  for  if  a  proper 
word  is  used,  and  then  afterwards  a  word  is  used  which  admits  of 
a  different  as  well  as  of  the  same  sense,  I  should  come  naturally  to 
the  conclusion,  if  there  is  nothing  in  the  context  to  prevent  it,  that 
the  intention  was  not  to  use  the  second  word  in  the  same  sense  in 
which  the  first  word  was  used  (or  else  why  not  repeat  the  first 
word),  but  to  use  it  in  a  different  sense.    Now  in  what  sense  is  the 
word  "true"  employed  in  the  first  part?    "True"  there  is  used 
in  the  general  sense;  it  signifies  not  whether  it  is  morally  true 
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Andbbsoh  or  not.  The  question  is,  whether  it  is  true.  If  it  is  not  true,  the 
FiTZGKKALD.  consoquences  follow  under  this  contract ;  but  when  I  use  the  word 
"  false  "  in  a  sense  connected  with  fraud,  what  do  I  mean  ?  I  mean 
not  only  that  which  is  untrue,  but  I  mean  that  which  is  malicious, 
wilful,  which  is  criminal,  wliich  is  false  in  an  odious  sense,  and  to 
the  man's  knowledge.  And  therefore  the  construction  which,  after 
a  great  deal  of  consideration,  I  should  put  upon  this  part  of  the 
clause  certainly  is,  that  it  refers  to  a  wilful  fraud,  a  wilful  mis- 
statement, and  that  the  word  **  false  *'  there  is  used  in  contra- 
distinction to  the  word  ^*  untrue  *'  in  the  former  part  of  the  sentence, 
and  means  a  wilful  misstatement ;  and  then,  connecting  that  with 
[  *5i3  ]  the  *subsequent  words,  a  wilful  misstatement,  as  it  should  be  read> 
''  in  or  about  the  effecting  of  the  insurance,"  I  think  all  the 
mischief  will  be  taken  out  of  this  policy,  because  I  think  there 
is  no  jury  having  such  a  case  to  consider,  which  would,  where  a 
mere  impertinent  question  had  been  asked  of  a  man  and  untruly 
answered,  though  it  might  be  held  to  be  in  and  about  obtaining 
the  insurance,  come  to  the  conclusion  that  that  man  had  committed 
wilful  falsehood  upon  such  a  subject  when  the  statement  had  not 
and  could  not  have  any  material  bearing  upon  the  insurance, 
for  it  must  be  a  statement "  in  or  about  the  insurance ;  "  and  if  the 
untruth  must  be  wilful,  I  think  that  any  honest  man  would  be  safe, 
even  under  this  contract,  by  such  a  construction. 

The  question  then  would  be,  was  this  a  wilful  falsehood  in  or 
about  effecting  the  insurance  ?  Supposing  it  had  been  some  indifferent 
question  which  they  chose  to  put  to  him,  and  which  he  had 
answered,  but  yet  had  not  answered  truly,  if  the  jury  felt  satisfied 
that  it  was  a  mere  impertinent,  irrelevant  question,  the  verdict  would 
be  in  his  favour.  For,  observe,  if  it  is  an  impertinent  or  irrelevant 
question,  how  likely  it  is  that  the  assured,  the  man  who  is  bargaining 
for  his  policy,  will  have  his  prudence  and  his  caution  lulled  asleep, 
and  will  not  be  so  alive  to  the  duty  of  answering  truly  as  he  would 
be,  meaning  to  act  honestly  in  regard  to  matters  which  he  could 
not  help  feeling  were  essentially  necessary  to  be  answered  in  order 
to  enable  the  Company  to  form  a  judgment  upon  the  subject. 

I  think  that  your  Lordships,  and  every  court  of  justice,  should 
endeavour  to  give  such  a  construction  to  a  policy  of  this  nature  as 
will  afford  a  fair  security  to  the  person  with  whom  the  policy  is 
made,  that,  upon  the  ordinary  construction  of  language,  he  is  safe 
in  the  policy  which  he  has  accepted.  I  am  quite  sure  if  policies 
[  *5U]      of  this  nature  are  *to  be  entered  into,  and  such  doubts  are  to  be 
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raised  as  havQ  been  raised  in  this  case,  that  that  very  important  ahdibsom 
branch  of  insurance,  life-insurance,  will  become  very  distasteful  fitsgibald. 
to  people,  and  that  no  prudent  man  will  effect  a  policy  of  insurance 
with  any  Company  without  having  an  attorney  at  his  elbow  to  tell 
him  what  the  true  construction  of  the  document  is.  And,  indeed, 
in  this  case  it  has  been  necessary  to  consult  all  the  Judges  in 
Ireland,  and  they  having  decided  in  one  way  upon  the  language  of 
this  policy,  the  Judges  of  England  have  been  consulted,  and  they 
have  come  to  a  different  opinion. 

My  Lords,  notwithstanding  that  I  have  thought  it  my  duty  to 
draw  your  Lordships*  attention  to  the  true  construction  of  this 
policy,  I  do  not  disagree  with  my  noble  and  learned  friend  in  the 
motion  which  he  has  made,  because  I  think  the  question  was  not 
properly  put  to  the  jury  as  to  the  materiality  of  these  statements. 
I  think  that,  in  reference  to  these  two  questions,  for  example, 
whether  any  of  his  relations  had  died  of  pulmonary  complaints, 
and  whether  his  life  had  been  refused  by  any  other  Company,  the 
learned  Judge  ought  not  to  have  told  the  jurors  that  their  verdict 
ought  to  be  for  the  plaintiff  in  error  unless  they  were  of  opinion 
that  the  statements  were  both  false  and  material.  That  was  a 
wrong  direction.  But  I  think  it  very  important  to  impress  upon 
Companies  that  they  ought  not  to  issue  policies  in  this  shape,  and 
I  think  that  they  would  do  well  if  they  were  to  place  the  word 
"  wilful "  before  the  words  "  false  statement "  in  that  last  branch 
of  the  clause.  So,  if  it  is  their  intention  to  exclude  materiality, 
I  think  it  would  be  but  honest  and  fair  so  to  state  upon  the  face 
of  their  policy,  that  persons  who  are  really  not  competent  to  form 
a  judgment  upon  such  a  question  may  at  once,  upon  the  face  of 
the  policy,  see  what  risks  they  run  ;  *for,  remember,  that  the  [  ♦bis  ] 
proviso  inflicts  upon  the  family  the  loss  not  only  of  the  sum 
assured,  but  of  all  the  sums,  possibly  a  great  portion  of  the  savings 
of  a  man's  life,  which  have  been  paid  for  the  policy  itself. 

After  all,  everybody  feels  this  diflSculty.  The  Company  is 
entitled,  and  is  bound  to  guard  itself  against  fraud,  and  the  Courts 
have  always  shown  the  utmost  anxiety  to  protect  Companies  against 
fraud,  and  always  will  do  so.  We  are  not  entitled  to  look  at  the 
facts  of  this  case,  and  therefore  I  am  not  using  the  facts  for  the 
purpose  of  the  judgment  which  I  am  recommending  your  Lordships 
to  give ;  but  the  facts  of  this  case  were  very  likely  to  mislead  any 
one  in  his  judgment.  The  jury  went  wrong  in  this  case,  and  the 
proper  application  to  the  Court  would  have  been  to  set  aside  the 
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Anderson  verdict,  and  not  to  have  taken  exceptioDB  to  the  Judge's  charge. 
FiTZGKBAM).  Nothing  could  have  been  clearer  than  that  the  two  questions  were 
material.  The  jurymen  were  perverse,  and  went  wrong  in  bringing 
in  a  verdict  contrary  to  the  evidence  as  to  the  materiality  of  the 
questions.  What  could  have  been  more  material  than  that  ques- 
tion, "  Has  your  life  been  refused  by  other  oflSces?"  It  is  utterly 
impossible  that  anything  could  have  been  more  material ;  because 
if  it  had  been  answered  truly,  he  would  then  have  been  asked,  what 
ofSces?  He  must  have  stated  what  ofSces,  and  this  Company 
would  have  had  an  opportunity  of  inquiring  of  those  offices  what 
were  the  grounds  upon  which  they  had  refused  him.  It  seems  to 
have  been,  so  far  as  we  can  judge  from  the  evidence,  a  very  proper 
case  for  the  Company  to  resist.  Therefore  I  am  not  finding  fault 
with  the  conduct  of  the  Company  in  this  case,  but  I  am  drawing 
your  Lordships'  attention,  which  I  thought  it  very  material  to  do, 
to  the  terms  of  the  policy.  I  think  the  Company  was  right  enough 
L  'Sie  ]  in  resisting  this  claim,  but  I  cannot  think  the  Company  *to  be  right 
in  so  framing  a  policy.  I  entirely  agree  with  the  motion  of  my 
noble  and  learned  friend  as  to  what  should  be  done  in  this  case. 

Ordered  and  adjudged, 

That  the  judgment  given  in  the  Court  of  Exchequer  Chamber  in 
Ireland,  affirming  the  judgment  given  in  the  Court  of  Exchequer 
in  Ireland,  be,  and  the  same  is  hereby  reversed ;  and  that  the 
judgment  given  in  the  said  Court  of  Exchequer  in  Ireland  be,  and 
the  same  is  hereby  also  reversed ;  and  that  the  verdict  given  by 
the  jury  in  this  case  be,  and  the  same  is  hereby  vacated  and 
annulled  :  And  it  is  further  ordered,  that  the  said  Court  of  Exchequer 
in  Ireland  do  award  a  Venire  facias  de  novo,  and  proceed  according 
to  law;  and  that  the  record  be  remitted  to  the  said  Court  of 
Exchequer  in  Ireland. 


1853. 

July  16, 18 

19,  21. 

Lord 

Cranwobth, 

L.C. 

Lord 

BSOUGHAM. 

Ix)rd  St. 
Leon  Alius. 

[617] 


EAST  V.  TWYFORD. 

(4  H.  L.  0.  617-564.) 

Where  an  estate  for  life  is  given  by  clear  words,  the  mere  imposition  of 
a  charge  on  the  tenant  for  life  will  not  have  the  effect  of  enlarging  the 
estate. 

A  testator,  by  a  will  written  on  the  pages  of  a  small  note-book,  divided 
his  property  into  three  classes,  marked  No.  1,  No.  2,  No.  3.  He  devised 
these  classes  of  property  to  persons  designated  by  letters.  The  oi*der  of 
'*  succession"  was  marked  in  one  page  (54)  of  his  will.  This  page  con- 
tftiued  the  words  **The  eldest  (md  other  sons  to  inherit  before  the  next 
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letter.*'    The  persons  designated  by  the  letters  were  all  named  in  a  card,  East 

which  was  referred  to  in  the  will,  and  which  card  was  with  the  will  admitted  «*. 

to  probate.  K.  was  the  testator's  wife,  to  whom  was  given  an  estate  for  Twtford. 
life  in  all  the  classes  of  the  property.  The  will  required  implicit  obedience 
to  certain  orders  of  the  testator  on  the  part  of  *'the  individual  first  to 
inherit  after  K. ;  "  and  if  not,  '*  the  property  aforesaid  set  down  and 
particularised  in  Na  1  to  go  to  M.,  if  not  to  L.,  and  afterwards  to  his 
eldest  lawfully  begotten  son,  &c."  There  were  similar  expressions  with 
regard  to  N.  and  O.  The  card  showed  that  these  two  letters  were  intended 
for  the  eldest  sons  of  two  nephews,  but  who  were  then  unborn.  The 
property  No.  1  consisted  of  very  large  sums  in  stock,  which  the  executors 
of  the  will  were  to  invest  in  the  purchase  of  real  estate ;  and  iti  page  54  L. 
was  named  as  the  person  to  take  No.  1  after  the  life  estate  of  K.  A  grand- 
son was  '*  to  inherit  before  the  next-named  in  the  entail  or  any  one  of  his 
sons."  Class  No.  2  consisted  of  a  small  estate  in  land,  and  by  page  54,  O. 
was,  as  to  that,  to  succeed  to  K.,  and  the  estate  there  given  to  0.  was 
expressly  a  life  estate,  with  "h^mainder  to  his  eldest  and  other  sons  in  tail  [  *618  ] 
male  ;  and  it  was  there  also  said  '*a  grandson  legitimate  shall  inherit 
before  a  younger  son."  Class  No.  3  consisted  of  certain  estates  in  Suffolk ; 
the  ''succession"  there  was  (page  54)  "first  to  K.  then  to  M.,"  and  the 
devise  (page  47)  was  "first  to  K.  and  then  to  M.,  and  afterwards  to  his 
eldest  legitimate  son,  and  then  to  his  other  legitimate  sons  in  order  of 
primogeniture,  provided,  but  not  else,  the  eldest  have  no  issue  male ;  if  he 
have,  it  will  go  to  him,  and  so  on  to  the  other  sons  in  like  manner.  After 
the  decease  of  K.,  I  repeat,  I  bequeath  all  the  property  aforesaid  to  M.  and 
his  heirs  male,  in  the  manner  aforesaid,  as  in  the  case  of  L.,  &c.,  at  pa^  2, 
and  I  mean  and  order  that  this  mode  shall  prevail  throughout  the  whole 
entail,  under  precisely  the  same  injunctions :  " 

Held  that,  reading  all  the  parts  of  the  will  together,  L.  only  took  a  life 
estate  in  No.  1,  with  remainder  to  his  eldest  and  other  sons  in  tail  male : 

Held,  also,  that  this  was  not  an  executory  trust. 

The  Court  of  Exchequer,  on  an  information  filed  by  the  Attorney -General 
for  le:>acy  duty,  had  held  that  L.  took  an  estate  tail.  On  a  bill  to  carry 
into  effect  the  trusts  of  the  will,  the  Yice-Chakoellor  held  that  L.  took  a 
life  estate  only : 

The  Yice-Chaitoellor's  decision  was  affirmed;  but  as  the  testator  had 
himself  created  the  difficulty,  tho  costs  were  ordered  to  come  out  of  the 
estate. 

Meaning  of  words  "  son,"  and  "  grandson,"  and  "  inherit." 

This  was  an  appeal  against  a  decree  of  Yice-Ghancellor  Turner, 
pronounced  in  July,  1851,  in  a  suit  instituted  to  obtain  the  decision 
of  the  Court  on  the  construction  of  the  will  of  Sir  Gilbert  East,  who 
died  on  the  11th  of  December,  1828.  The  testator  made  his  own 
will  in  the  pages  of  *a  parchment-covered  book,  and  designated  his  [  *5iu  ] 
intended  devisees  and  legatees  by  letters.  The  explanation  of  the 
meanina  of  these  letters  was  given  on  a  card.  The  book  and  card 
were  admitted  to  probate,  as  constituting  the  will  of  the  deceased. 
In  the  course  of  the  suit,  it  was  determined  that  the  persons  thus 
designated  in  the  will  were  duly  ascertained  by  the  card. 

In  the  first  page  of  the  book,  which  was  dated  10th  January, 
1819>  the  testator  said,  *'  I  hold  forth  to  the  direst  execrations  and 


324  1868.    H.  L.    4  H.  L.  G.  619—620.  [b.b. 


Bast  infamy  any  person  endeavouring  to  alter  or  overset,  by  suffering  a 
TwYFORD.  recovery,  by  any  Act  of  Parliament,  or  m  any  other  way,  these 
directions  herein  set  down ;  and  further,  that  if  the  injunctions  and 
directions  in  No.  1  (I)  be  not  most  fully  and  rigidly  adhered  to  in 
every  respect  by  the  individual  first  to  inherit  (2)  (2)  after  K.,  and 
therein  set  down,  that  then  I  order  and  bequeath  the  property 
aforesaid  set  down  and  particularised  in  No.  1  to  go  to  M.,  if  not 
to  L.,  and  afterwards  to  his  eldest  lawfully  begotten  son,  &c.,  on 
the  sole  condition  of  their  fully  and  unequivocally  conforming  to 
the  conditions  therein  set  down,  but  not  otherwise ;  and  if  hQ  or 
they  shall  not  in  every  respect  and  tittle  conform  thereto,  then  and 
in  that  case  I  leave  and  bequeath  the  property  aforesaid  in  No.  1 
to  N.,  and  at  his  decease  to  his  eldest  legitimate  son,  <fec.,  and  in 
[  *520  ]  case  he  *or  they  shall  not  in  like  manner  rigidly  and  fairly  comply 
with  these  conditions  in  No.  1  set  down,  then  I  bequeath  the  said 
property  to  (8),  and  at  his  decease  to  his  eldest  legitimate 

son,  &.C.  Now  in  case  of  his  or  their  non-compliance  in  every 
respect  to  the  conditions  set  down  in  No.  1,  then  the  said  property 
shall  go  to  0.,  and  at  his  decease  to  his  eldest  legitimate  son,  &c. ; 
but  still  only  if  he  and  they  do  unconditionally  comply  with  its 
orders  and  directions.  In  case  of  the  decease  of  an  eldest  son  in 
any  of  the  above-named  cases,  or  in  any  subsequently  named,  then 
the  property  in  No.  1  shall  go  to  the  second  legitimate  son,  and  so 
on,  according  with  primogeniture ;  but  it  is  my  will  and  order,  that 
in  every  case  a  grandson  shall  inherit  before  the  (4)  next  named  in 
the  entail,  or  any  of  his  sons.    If  or  his  sons  shall  not 

comply  with  the  terms  here  specified  most  particularly,  the  property 
set  down  in  No.  1  shall  go  to  P.,  and  at  his  decease  to  his  eldest 
legitimate  son,  &c.  And  again,  in  case  of  non-compliance  in  the 
last-named,  or  any  one  of  his  sons  who  may  be  entitled  to  inherit 
by  the  conditions  of  this  will,  I  in  that  case  bequeath  the  property 
set  down  in  No.  1  to  Q.,  and  then  to  V.  and  his  eldest  son,  &c., 
after  his  decease ;  and  if  neither  he  or  they,  or  any  one  individual 
herein  set  down  or  designated,  though  unborn,  shall  fully  bind 
himself  or  themselves  to  adhere  to  its  conditions  (5)  unequivocally, 

(1)  The  testator,  at  p.  54,  divided  in  brackets  designate  the  beginning  of 
his  property  into  three  classes,  and  each  page  of  the  book.  There  were 
marked  by  letters  the  individuals  who  several  blanks  in  the  will,  all  of  which 
were  to  take  any  interest  in  each  class,  are  marked  in  the  parts  here  quoted. 
These  letters  were  explained  by  the  The  pages  were  very  irregularly  filled 
card,  which  expressly  referred  to  p.  54.  up. 

(2)  The  figures  printed  in  this  report 
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then  and  in  that  ease  I  hereby  bequeath  all  the  property  Bet  forth        Eabt 
in  No.  1  aforesaid,  to  increase  the  funds  of  my  almshouse,  &c."     twyfobd. 
(7).   "At  my  decease  I  leave  the  appropriation  of  all  dividends 
arising  from,"  naming  the  stocks,  "  to  E.  for  h      natural  life,  and 
afterwards  I  request  B.  and  his  heirs,  &c.,  and  S.  and  his  heirs,  &c.," 
the  executors,  "  to  proceed  directly  to  lay  out  in  one  or  more  free- 
hold estates,  all  the  above-recited  stocks,  in  England,  but  ^nowhere       [  *^^^  3 
else.    (10).  "It  is  my  will  and  direction  that  the  succession  of 
inheritance  to  all  this  property  set  forth  in  this  No.  1,  at  the  decease 
of  each  person,  as  it  may  happen,  in  possession,  shall  be  in  every 
respect  and  way  the  same  as  in  the  case  of  non-compliance  with 
the  conditions  herein  stated.*'    In  (11)  the  testator  required  that 
every  person  taking  the  property  bequeathed  in  No.  1  should  take 
the  name  of  Gilbert  East,  and  the  arms,  motto,  and  crest  of  his 
family  "under  penalty  of  the  whole  of  this  property  in  No.  1 
bequeathed  going  to  the  next  to  inherit  as  before  set  down."    In 
(IS)  he  described  the  property  No.  2,  an  estate  at  Fifield,  which  he 
bequeathed  '*  to  E.  for  life,  and  then  to  0.  for  life,  and  then  to  his 
eldest  legitimate  son,  and  afterwards  to  his  other  sons,  if  the  eldest 
have  no  issue  male  ;  it  being  my  will  and  intention  in  this,  as  well 
as  in  the  cases  set  down  in  No.  1,  that  a  grandson  legitimate  shall 
inherit  before  a  younger  son."    In  (14)  the  testator  provided  that 
if  0.  should  die  "  without  issue  male  "  Fifield  was  to  go  to  N.  "  for 
his  life,  and  then  to  his  eldest  son,"  and  in  case  of  no  male  issue, 
''  to  M.  for  life  only,  and  then  precisely  as  before  directed  to  his 
eldest,  and  other  sons  after  the  eldest,"  and  if  no  issue  male,  "  to 
Q.  and  his  eldest  son,"  and  so  to  W.  "  for  his  life  and  his  eldest 
son."    In  (15)  the  testator  declared  that  he  disapproved  of  Fifield 
being  sold  "  on  any  legal  contingency  occurring,"  and  no  timber 
was  to  be  cut  "save  only  for  necessary  repairs,  and  ornamental 
timber  not  even  for  that  purpose."     There  were  then  annuities  for 
the  maintenance  of  his  dogs  and  horses,  and  a  favourite  parrot,  and 
legacies  for  servants,  and  in  (28)  he  declared  that  "  the  person  first 
entitled  to  receive  my  property  set  down  and  detailed  in  No.  1  at 
p.  7  of  this  book  shall  be  my  residuary  legatee."    The  pictures 
were  to  go  "  to  the  individual  (25)  actually  in  possession  of  the 
•property  set  down  and  bequeathed  in  No.  1  and  to  go  as  heirlooms,      C  *522  ] 
to  be  inherited  by  each  one  in  succession  as  hereinbefore  particularly 
described,  as  to  succeed  to  the  property  bequeathed  in  No.  1."    In 
(88)  was  the  following  bequest :  "  I  leave  unto  n,  I  leave  unto  Y, 
both  nieces  of  Lady  East,  to  each  one  8,000/. ;  and  also  to  each  one 
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East  200i.  per  year  for  their  lives,  to  be  paid  by  the  person  in  possession 
TwYFORD.  ot  my  property  set  down  at  No.  1  and  p.  7  of  this  book,  on  my 
decease,  independent  of  any  coverture.'*  In  (84),  dated  Dec.  4, 1819, 
he  said,  "  Whereas  by  the  decease  of  my  father.  Sir  W.  East,  Bart., 
which  occurred  on  Oct.  12,  1819,  and  by  my  right  to  inherit  all  his 
freehold  lands  unbequeathed,  the  following  lands  belong  to  me  and 
are  in  my  power  to  dispose  of :  and  I  do  hereby  dispose  of  them 
as  follows,  to  wit,  that  they  do  go  to  the  persons  successively 
described  in  No.  1  and  at  p.  7  of  this  will,  and  on  the  same  terms 
and  injunctions  in  every  respect  as  have  been  heretofore  particularly 
set  down."  In  (85),  dated  11th  January,  1820,  with  the  view  of 
correcting  an  omission  in  the  foregoing  pages,  he  said,  "  any  legiti- 
mate issue  I  may  have  shall  inherit  next  after  K.  and  before  L.  and 
all  the  rest,  all  my  property  set  forth  in  Nos.  1  and  2,  and  at  pages 
7  and  18  of  this  will,  as  follows,  I  leave  these  properties  aforesaid 
to  my  eldest  son,  and  all  other  my  sons,  in  order  of  primogeniture ; 
provided  my  eldest  son  have  no  issue  male;  and  hereby  entail 
them  in  my  family  to  the  utmost  extent  the  laws  of  England  will 
admit :  but  in  failure  of  issue  male,  I  leave  all  the  properties  afore- 
said bequeathed  in  Nos.  1  and  2,  and  in  pages  7  and  18  of  this  book, 
containing  my  will,  to  my  eldest  daughter,  and  other  daughters 
after  her,  in  order  of  primogeniture,  and  to  their  heirs  male."  He 
then  directed  the  purchase  of  the  great  tithes  of  Witham,  in  Essex, 
[  •523  ]  and  in  (42)  said,  when  the  *purchase  shall  have  been  made,  "  I 
hereby  will  and  direct  that  they  form  part  of  the  entail  in  every 
way  and  respect  as  the  other  property  set  down  in  No.  1  and  at  p.  7 
of  this  book  and  of  my  will," 

The  testator  then  proceeded  to  dispose  of  his  Suflfolk  property, 
and  certain  houses,  freehold  and  leasehold,  in  Middlesex,  which 
(46,  47)  he  said,  **  I  bequeath  first  to  E.,  then  to  M.,  and  afterwards 
to  his  eldest  legitimate  son,  and  then  to  his  other  legitimate  sons, 
in  order  of  primogeniture,  provided,  but  not  else,  the  eldest  have  no 
issue  male ;  if  he  have,  it  will  go  to  him,  and  so  on  to  the  other 
sons  in  like  manner.  After  the  decease  of  E.,  I  repeat  I  bequeath 
all  the  property  aforesaid  to  M.  and  his  heirs  male  in  the  manner 
aforesaid  ;  as  in  the  case  of  L.,  &c.,  at  p.  2  ;  and  I  mean  and  order 
that  this  mode  shall  prevail  throughout  the  whole  entail,  under 
precisely  the  same  injunctions ;  and  again,  in  failure  of  issue  male 
legitimate,  I  bequeath  (48)  the  property  aforesaid  to  0.  and  his  heirs 
male,  and  next  to  L.,  all  under  the  same  rules  and  injunctions  in 
every  respect."    His  house  in  London  he  bequeathed  (50)  to  K.,  or 
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if  she  should  die  before  him  to  M.  or  to  N.,  "  with  this  distinction 
that  it  be  settled  on  their  heirs  male." 
The  54th  page  was  in  the  following  form : 

"  Succession  of  property  in  this  my  will  set  down  at  No.  1  and 
p.  7  of  this  book : 

"  Marked  *  This  corresponds  with  the  card  (l) : 

"  First  to  K. 

"  Then  to 

"  Then  to  L. 

"  Then  to  M. 

"  Then  to  N. 

"  Then  to  0. 

"  Then  to  P. 

*•  Then  to  Q. 

"  Then  to  V." 

The  **  succession  of  property  "  relating  to  Fifield  and  to  the  Suffolk 
property,  and  Middlesex  freehold  and  leasehold  houses,  was  in  each 
case  marked  in  the  same  way. 

The  testator  died  on  the  11th  December,  1828,  without  issue, 

(1)  The  card  was  in  the  following  form : 

FBOirr  OF  THE  CARD.t 


East 

V, 
TWYFOBD. 


[524] 


o    >^ 


[525] 


This  is  a  Key  &  Index  to  the  red  letter  initials  entered 
in  a  Parchment  covered  Book  6  7a  inches  long  and  4  inches 
wide  &  thus  marked  on  the  back  A ;  &  containing  my 
Will — ^Nota  Bene  the  PencQ  entries  are  as  valid  as 
the  Ink  —  This  corresponds  with  page  64  of  y?  Will. 


K  . 
L  . 
M. 
N  . 
0. 
P  . 

8: 

S 
T  . 

V  . 
W. 
X  - 

Y  . 


.  signifies 
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.  signifies 
.  signifies 
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.  signifies 
.  signifies 
.  signifies 
.  signifies 
,  signifies 
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Eleanor  Mary  East 

Gilbert  East  Clayton 

aecofid  son  of  William  Roh\   Clayton 

eldest  son  of  Richard  Rice  Clayton 

eldest  son  of  A  uyustus  Philip  Clayton 

eldest  son  of  William  Tonge 

William  Capd  Clayton 

Samuel  Twyford 

Samuel  Oirdl-estone 

QUhert  East  JoUiffe 

eldest  son  of  John  Lloyd  Clayton 


Signed  by  me    Gilbert  East    January  30.  1828. 


t  For  back  of  card  see  next  page. 
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TWYFORD. 
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leaving  Mary,  the  wife  of  Sir  W.  Clayton,  his  only  sister,  and 
heiress-at-law.  The  appellant  is  the  eldest  son  of  her  second 
son.  Her  first  son  succeeded  to  his  father's  baronetcy,  and  her 
second  son  took  the  name  of  East  in  addition  to  his  own.  In  1829, 
the  testator's  widow  instituted  a  suit  in  the  Court  of  Chancery 
to  administer  the  estate.  She  died  in  1888 ;  the  suit  was  revived, 
and  under  various  orders  a  sum  of  282,291L  was  raised  out  of  the 
funds  standing  to  the  account  of  the  property  No.  1,  and  invested 
*in  the  purchase  of  real  estates,  which  were  conveyed  to  the 
executors  for  the  purpose  of  the  trusts  of  the  will. 

By  an  order  of  Lord  Chancellor  Cottbnham,  made  on  the  17th  of 
December,  1841,  it  was  declared  that  the  appellant  became,  imme- 
diately upon  the  decease  of  the  widow,  entitled  in  possession  for  his 
own  use  and  benefit  to  the  rents  and  profits  of  the  several  estates 
which  had  been  purchased  with  and  out  of  the  testator's  property 
No.  1 ;  but  such  declaration  was  not  to  be  deemed  or  taken  to 
prejudice  the  question  whether  he  became  so  entitled  as  tenant  in 
tail  or  tenant  for  life  only. 

The  appellant  attained  twenty-one  on  the  12th  of  November,  1844, 
and  by  a  disentailing  deed,  dated  the  following  day,  and  duly 
enrolled,  the  estates  so  purchased  as  aforesaid  were  conveyed  by 
the  appellant  to  Charles  Reynolds  Williams,  his  heirs  and  assigns, 

BACK  OF  THE   CARD. 


This  is  a  Key  &  Index  to  Legacies  &c.  bequeathed  by 
me  in  the  Book,  on  the  other  side  hereof  particularly 
explained. 


n 
T 

A 

e 
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signifies  Eleanor  Julia  Anne  Raiti 
signifies  Henrietta  Charlotte  Raiit 
signifies  Martha  Hack 
signifies  Thomas  Oihhona 
signifies  Richard  Keeley 
signifies  George  Hammer  Leycester 


/     . .  signifies  Sarah  Story  spinster 


Signed  by  me    Gilbest  East    January  30.  1828. 
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freed  from  all  estates  tail  of  the  appellant  in  the  same,  and  all        East 

estates,  rights,  titles,  interests  and  powers  to  take  effect  after  the     twtfobd. 

determination  or  in  defeasance  of  the  same  estates  tail,  to  the  use 

of  the  appellant,  his  heirs  and  assigns,  for  ever. 

.   By  an  order  of  the  18th  of  March,  1845,  the  appellant  was  let 

into  possession  of  the  estates  so  purchased  aforesaid,  and  certain 

heirlooms  were  directed  to  be  delivered  to  him. 

In  1849,  the  Attomey-Oeneral  instituted  a  suit  against  the  execu- 
tors for  the  recovery  of  the  legacy-duty  payable  in  respect  of  the 
property.  No.  1,  and  the  Court  of  Exchequer  in  that  suit  declared 
that  the  appellant  took  an  estate  in  tail  male  in  the  estates  pur- 
chased therewith,  and  that  the  duty  was  payable  on  that  footing ; 
it  was  paid  accordingly.  No  duty  would  have  been  payable  if  the 
appellant  had  taken  an  estate  for  life. 

In  May,  1850,  the  appellant  filed  a  supplemental  bill  in  the  Court 
of  Chancery  against  the  executors  and  others  *(one  of  whom  was  his  [  •627  ] 
son  Gilbert  Aug.  G.  East,  who  was  bom  on  the  25th  of  April,  1846), 
which  set  forth  the  former  proceedings,  and  prayed  that  the  appel- 
lant might  be  decreed  to  be  entitled,  as  against  the  said  defendants 
thereto,  to  the  benefit  of  the  said  suits  and  proceedings,  and  the 
several  decrees  and  orders  therein ;  and  that  it  might  be  declared 
that,  according  to  the  true  construction  of  the  will  of  the  testator* 
the  appellant  became  and  was  entitled  to  an  estate  in  tail  male, 
in  possession,  in  the  estates  purchased  with  or  out  of  the  said 
testator's  property.  No.  1 ;  and  that  it  might  be  declared  that  he 
was  absolutely  entitled  to  the  goods,  chattels  and  heirlooms, 
delivered  to  him  under  the  said  order  of  the  18th  of  March,  1845 ; 
and  that  the  executors  might  be  directed  to  convey  such  purchased 
estates  to  the  appellant  in  fee  simple,  as  entitled  thereto,  in  equity ; 
under  the  said  disentailing  assurance  of  the  18th  of  November,  1844, 
and  for  general  relief. 

The  cause  was  heard  before  Vice-Chancellor  Sir  G.  J.  Turner,  on 
the  11th  of  June,  1851,  and  two  following  days  ;  and  judgment  was 
given  on  the  5th  of  November,  1851,  when  the  Court,  being  of 
opinion  that  the  appellant  was  only  tenant  for  life  of  the  estates, 
the  bill  was  dismissed.  The  present  appeal  was  brought  against 
that  decree. 

Mr,  Rolt  and  Mr,  Bates,  for  the  appellant : 

The  estate  to  which  the  appellant  is  entitled  is  an  estate  tail. 
The  use  of  the  word  "succession"  affords  a  strong  argument  to  that 
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East  effect.  [They  cited  Robinson  v.  Robinson  (1)  ;  Montgomery  v. 
TwYii)BD.  Montgomei-y  (2) ;  Crozier  v.  Crozier  (3) ;  Lewis  v.  Puxley  (4) ;  MeUish 
V.  MeUish  (5)  ;  jri.gfAi  v.  Lei^ft  (e),  and  other  cases.] 

[  580  ]  The  testator's  intention  is  again  shown  by  the  provision  for  the 

payments  of  the  8,0O0Z.  and  of  the  annuities  of  the  200i.  to  be 
made  to  the  two  ladies  mentioned  in  page  88.  He  could  not  have 
charged  such  large  payments,  and  especially  annuities,  on  the  estate  of 

[  •SSI  ]  a  mere  tenant  for  life,  and  *  this  charge,  therefore,  points  strongly  to  the 
conclusion  that  the  person  who  was  intended  to  bear  it  was  to  have  an 
estate  of  a  much  more  permanent  and  beneficial  character.    *   *   * 

[  532  ]  In  the  Court  below,  the  Vige-Ghangellor  sought  to  get  rid  of  the 

difficulty  of  construing  the  word  '*  son  "  as  a  word  of  purchase,  and 
the  word  "  grandson  "  as  a  word  of  limitation,  by  saying  that "  that 
argument  rested  on  a  technical  basis,  and  that  this  will  must  not 
be  looked  at  with  a  technical  eye,"  and  then  he  went  on  to  say  that 
the  testator  had  himself  shown  that  he  knew  how  to  limit  a  life 
estate.  That  is  the  argument  on  which  the  appellant  relies,  con- 
tending that  the  testator's  intention  here  is  pufficiently  marked,  and 
that  there  can  be  no  doubt  of  that  intention  being  to  create  a 
tenancy  in  tail.  Vandei-plank  v.  King  (7)  is  not  directly  applicable 
here,  and  its  authority  must  now  be  considered  as  impeached  by 
that  of  Monypenny  v.  Deiing  (8). 

Mr.  Malins  and  Mr.  Kent,  for  the  respondent : 

[  633  ]  *     *     The  appellant  is  tenant  for  life  only,  with  remainder  to 

his  first  and  other  sons  in  tail  male.  On  the  failure  of  any  one  of 
the  sons  the  next  person  is  to  succeed,  or,  as  the  testator  says,  to 
"inherit."      That  word  means  to  "take,"  nothing  more.     *     * 

[534]  The  words  "eldest  son"  cannot,  without  great  aid  from  the 
context,  be  made  words  of  limitation  :  Doe  d.  Barrin  v. 
Charlton  {%).     *     *     * 

[  535  ]  In  MeUish  v.  MeUish  (lo).  the  Court  read  "  son  "  and  "  daughter  " 

as  importing  the  whole  line  of  issue ;  but  that  was  expressly  because 
the  circumstances  showed  that,  if  not  so  read,  the  estate  would  go 
out  of  the  family,  and  the  real  and  undoubted  intention  of  the 

(1)  3  Atk.    736 ;    affirmed    by    the  (5)  26  E.  R.  436  (2  B.  k  C.  620). 
House  of  Lords,  as  reported  under  the  (6)  10  R.  R.  120  (Id  Yes.  564). 
title  of  Rohimim  v.  Hicks,  in  3  Br.  P.  C.          (7)  64  R.  R.  18()  (3  Uare,  1). 

100.  (8)  73  R.  R.  547  (16  M.  &  W.  418, 

(2)  72  R.  R  17  (3  Jo.  &  Lat.  47).  434). 

(3)  61  R.  R.  77  (3  Dr.  &  War.  373).  (9)  56  I^.  R.  424  (1  Man.  &  G.  429). 

(4)  73  R.  R.  701  (16  M.  &  W.  733).  (10)  26  E.  R.  436  (2  B.  &  C.  520). 
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testator  would  be  defeated.     The  decision  in  Wight  v.  Leigh  (l)        Eabt 
proceeded  on  the  same  principle.  But  in  Doe  d.  Oallini  v.  Oallini  (2),     twypobd. 
the   words   were  too  powerful  even  for  a  general  expression  of 
intention  to  affect  them,  and  the  will  being  in  terms  very  like 
the    present,  the    first    takers  were  held  entitled  only  to  a  life 
estate. 

[They  further  contended  that  this  was  an  executory  trust,  and 
the  Court  would  therefore  carrv  it  into  execution  so  as  best  to 
effectuate  the  intention,  but  according  to  the  settled  rules  of 
equity.] 

Mr.  «oZt,  in  reply.     *     *     *  [689] 

The  Lord  Chancellor  :  [  6*0  ] 

My  Lords,  this  case  comes  before  your  Lordships  upon  appeal 
from  the  decree  of  Lord  Justice  Turner,  when  Vice-Chancellor ; 
and  the  result  of  that  decree  was  to  declare  that  the  claimant, 
Gilbert  East,  the  party  designated  in  the  will  by  the  letter  L.,  was 
only  tenant  for  life  of  the  property  derived  under  the  will  of  the 
testator,  with  remainder  to  his  first  and  other  sons  in  tail  male. 
There  had  previously  been  a  judgment  of  the  Court  of  Exchequer, 
declaring  that  he  was  tenant  in  tail,  the  question  having  arisen  in 
that  Court  upon  an  information  filed  by  the  Attcrrney-Oeneral 
against  the  trustees  of  the  will,  claiming  legacy-duty,  upon  the 
ground  that  the  present  appellant  was  tenant  in  tail  of  the  estates. 
The  Court  of  Exchequer  adopted  the  conclusion  that  the  Attorney- 
General  *wa8  right,  that  Gilbert  East  Clayton  was  tenant  in  tail,  C  *64l  ]. 
and  consequently  that  the  Crown  was  entitled  to  legacy-duty  to  a 
very  large  amount. 

That  was  in  some  sort  rea  inter  alios.  The  same  question  was 
raised  as  that  which  is  now  before  your  Lordships ;  but  it  was  not 
a  direct  proceeding  between  the  parties,  to  have  their  rights 
established.  A  suit  was  instituted  in  the  Court  of  Chancery  to 
administer  the  property  of  the  testator,  and  in  that  suit  the  Vicb- 
Chancbllor  made  the  declaration  which  is  now  the  subject  of 
appeal. 

My  Lords,  having  been  a  party  to  the  judgment  in  the  Court  of 
Exchequer,  and  having  there  given  what  I  considered  a  full  and 
anxious  attention  to  the  case,  I  am  in  a  somewhat  difficult  position, 

(1)  10  R.  E.  120  (15  Ves.  564).  (2)  39  E.  E.  680  (6  B.  &  Ad.  621) ; 

affiimed  ou  error,  3  Ad.  &  El.  340). 
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babt  because  in  truth  the  appeal  is  brought  to  obtain  your  Lordships' 
TwTvoKD.  decision  between  the  conflicting  judgments  of  the  two  Courts.  I 
have  always  felt  that  when  a  Judge  has  to  say  whether  a  former 
judgment  of  his  own  was  right  or  wrong,  he  is  placed,  if  he  wishes 
to  be  candid,  in  a  double  difficulty.  On  the  one  hand,  there  is 
inseparable  from  the  human  mind  a  natural  bias  or  leaning  to  the 
belief  that  you  were  originally  right ;  and  on  the  other  hand,  there 
may  be  a  danger  that,  from  the  fear  of  doing  injustice  by  too 
rigidly  adhering  to  an  opinion  formerly  expressed,  you  may  not  do 
sufficient  justice  to  that  opinion  ;  in  other  words,  that  you  may  do 
wrong  from  a  fear  of  appearing  to  do  wrong. 

I  have  endeavoured  to  divest  my  mind  of  all  bias  either  on  the 
one  side  or  the  other,  and  to  look  at  the  case  simply  as  if  it  had 
now  come  before  me  for  the  first  time ;  and  having  done  so,  I  am 
bound  to  say  that  I  think  the  Vigb-Ghancbllob  was  right,  and  that 
the  Court  of  Exchequer,  of  which  I  had  at  that  time  the  honour  of 
being  a  member,  came  to  an  erroneous  conclusion.  In  the  Court 
[♦642]  of  Exchequer  the  case  was  necessarily  not  argued  by  those  *who 
had  the  real  interests  of  all  the  parties  to  bring  before  the  Court ; 
but  I  do  not  allege  that  as  any  justification,  if  justification  is 
wanting,  for  what  I  now  consider  to  be  the  erroneous  judgment  of 
that  Court.  The  case  was,  as  far  as  I  can  recollect,  most  fully  and 
elaborately  argued,  and  we  probably  came  to  an  erroneous  con- 
clusion from  not  adverting  to  that  to  which  I  will  now  call  your 
Lordships'  attention. 

The  case  having  been  so  recently  argued  here,  it  would  be  mere 
pedantry  to  go  over  the  will  again.  Tour  Lordships  are  all  perfectly 
familiar  with  its  strange  details.  The  testator,  for  some  inexpUcable 
reason,  not  choosing  to  designate  his  legatees  and  devisees  by  name, 
designates  them  all  by  some  symbol ;  and  then  by  a  card,  which 
forms  part  of  his  will,  states  what  each  symbol  is  meant  to  indicate. 
L.  means  the  present  appellant,  and  M.,  N.,  0.,  P.,  and  Q.,  other 
members  of  the  family.  The  way  in  which  he  makes  his  will  is 
first  of  all  by  directing  what  is  to  become  of  the  property  in  case 
any  one  of  the  parties  inheriting  that  which  he  calls  No.  1,  which 
is  the  great  bulk  of  his  property,  namely,  personal  estate  amounting 
to  200,000i.,  intended  to  be  invested  in  the  purchase  of  real  estate, 
shall  not  comply  with  the  injunctions  which  he  is  about  to  impose. 
Then  at  the  bottom  of  the  first  page  he  says :  "  See  the  line  of 
succession  to  No.  1,  page  7,  at  page  54,  corresponding  with  the 
card."      Now,  looking  at  page  54,  you  see  this :  "  Succession  of 
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property  in  this  my  will,  set  down  at  No.  1  and  page  7  of  this  book,        bast 
marked,"  and  then  he  gives  the  marks :  "  First,  to  K."    K.  means     twywbd. 

his  wife,  afterwards  his  widow.     "  Then  to "    We  collect 

from  other  parts  of  the  will  that  he  there  intended  to  introduce 
another  person,  who  subsequently  died  in  his  lifetime,  and  who  is 
therefore  quite  out  of  the  question.  "  Then  to  L.,  then  to  M.,  then 
to  N.,  then  to  0.,  *then  to  P.,  then  to  Q. ;  "  and  then  he  marks  in  the  [  *5*:«  ] 
margin :  "  The  eldest  and  other  sons  to  inherit  before  the  next 
letter."  Now,  conveying  these  words  into  each  of  the  limitations, 
it  will  run  thus  :  first  to  E.  (for  reasons  I  need  not  state,  it  is  per- 
fectly obvious  that  K.  was  to  take  an  estate  for  life  only — there  is 
no  question  about  that),  then  to  L.  and  his  eldest  and  other  sons. 
Taking  the  words  from  the  margin  of  the  card,  and  placing  them 
after  L.,  for  what  is  placed  in  the  margin  is  stated  to  be  applicable  to 
each  of  the  letters,  then  L.  and  his  eldest  and  other  sons  take,  and  then 
M.  and  his  eldest  and  other  sons  ;  then  the  estate  goes  to  N.,  and  so 
on  through  the  rest  of  the  letters.  Suppose  the  matter  stood  there, 
what  estate  would  L.  take  then  ?  I  apprehend  there  is  not  the  least 
doubt  that  L.  would  take  an  estate  in  tail  male,  because  of  the  words 
"  eldest  and  other  sons."  Are  they  words  of  limitation  or  of  pur- 
chase ?  They  cannot  be  words  of  purchase,  because  then  these 
devisees  would  only  take  life-estates,  and  that  is  obviously  not  the 
intention.  The  different  parties  are  to  '*  inherit,"  whatever  meaning 
may  be  attributed  to  that  word.  It  is  quite  clear,  then,  in  what 
sense  the  testator  contemplated  the  estate  was  to  go  on  in  order  of 
succession, — "  then  to  L.  and  his  eldest  and  other  sons."  I  think 
that  '*  sons  "  there  is  a  word  of  limitation  and  not  of  purchase,  that 
would  be  to  L.  and  his  eldest  and  other  sons ;  that  is,  to  L.  and  the 
heirs  male  of  his  body,  and  so  on  to  the  others,  M.,  N.,  0.,  P.,  and  Q. 
If  it  had  stopped  there,  I  should  have  had  no  doubt  that  L.  was 
tenant  in  tail  male.  I  think  that  view  is  not  only  not  contradicted, 
but  is  confirmed,  by  what  is  found  in  the  earlier  portions  of  the  will, 
with  reference  to  default  in  the  performance  of  the  conditions  in  this 
passage,  for  it  goes  on  in  this  way  :  "  And  further,  if  the  injunctions 
and  directions  in  No.  1  be  not  most  fully  and  rigidly  adhered  to  in 
♦every  respect  by  the  individual  first  to  inherit  after  K.,  and  therein  t  "Sii  ] 
set  down,  that  then  I  order  and  bequeath  the  property  aforesaid  set 
down  and  particularized  in  No.  1  to  go  to  M.,  if  not  to  L.,and  after- 
wards to  his  eldest  lawfully  begotten  son ;  "  and  so  on.  The 
meaning  of  that  is  obvious.  It  is  to  go  first  to  L.,  and  to  his  eldest 
lawfully  begotten  son,  &c.,  and  if  he  does  not  comply  with  the 
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East  conditions,  then  to  M.  That  has  been  interpreted  to  be  the  meaning, 
TwTTORD.  ^^d  thfi^*  is  what  it  must  have  meant.  Therefore  the  card  having 
given  to  L.  an  estate,  to  him  and  his  eldest  and  other  sons,  which 
is  interpreted  to  have  been  an  estate  to  him  as  tenant  in  tail  male, 
how  is  that  explained  or  opposed  by  what  is  found  in  this  page  2  ? 
He  says  here  it  is  to  go  "  to  M.,  and  afterwards  to  his  eldest  lawfully 
begotten  son,  &c.,  on  the  sole  condition  of  their  fully  and  unequivo- 
cally conforming  to  the  conditions  therein  set  down,  but  not  other- 
wise." I  think  that  is  nothing  but  a  similar  expression  to  that 
which  is  found  on  the  card,  "  eldest  lawfully  begotten  son,"  &c. 
"  Son  "  must  there  mean  heirs  male,  or  otherwise  it  would  only  go 
to  the  party  for  life,  and  afterwards  to  his  son  for  life.  Then  if  he 
or  they  shall  not  conform  to  the  injunctions  and  directions  in  No.  1, 
it  is  to  go  over  to  the  next  letter,  and  then  to  N.,  and  on  his  decease, 
to  his  eldest  legitimate  son ;  and  in  case  he  or  they  should  not 
rigidly  comply  with  the  conditions,  then  it  is  to  go  over.  Then, 
my  Lords,  comes  this  passage,  which  is  relied  on  by  both  parties  as 
helping  their  construction  of  the  case  :  **  But  it  is  my  will  and  order, 
that  in  every  case  a  grandson  shall  inherit  before  the  next-named 
in  the  entail,  or  any  of  his  sons."  Now  I  must  confess,  that  that 
phrase,  to  my  mind,  so  far  from  showing  that  ''  son,"  in  the  former 
passage,  was  a  word  of  purchase  and  not  of  limitation,  aids  the 
construction  that  '*  son  "  in  the  former  passage,  ''  eldest  legitimate 
[  'SIS  ]  son,"  &c.,  was  to  be  read  as  a  *word  of  limitation.  I  conceive  the 
intention  of  that  is  only  to  make  his  meaning  more  clear :  he  meant 
to  say,  though  I  have  said  '*  son/'  I  mean  that  it  is  to  goto  the  son, 
the  grandson,  and  the  great-grandson ;  that  he  intended  it  to  go  on 
in  the  course  of  male  succession  before  another  line  is  to  succeed. 
It  seems  to  me  that  this  is  merely  an  explanation  of  what  he  meant 
by  the  word  '^  son."  He  meant  to  indicate  that  though  he  used  the 
word  "son,"  he  considered  that  word  to  include  in  it  grandson, 
and  by  implication  great-grandsons,  and  so  on ;  so  that  in  my 
opinion,  the  construction  to  be  put  upon  it  by  the  card,  con- 
strued by  what  is  to  be  found  in  the  card  only,  is  not  only  not 
opposed,  but  is  confirmed  by  what  is  found  in  pages  2  and  8  of 
the  will. 

My  Lords,  that  this  is  a  legitimate  construction  is  established  by 
so  many  authorities,  that  it  would  seem  to  me  to  be  mere  pedantry 
to  cite  them  or  to  refer  to  them.  They  are  perfectly  well-known 
authorities.  One  of  them  seems  to  me  to  illustrate  the  argument 
as  well  as  a  hundred.    That  one  was  a  case  before  Sir  William 
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Grant,  of  Wight  v.  Leigh  (1),  in  which  very  nearly  the  same  expres-        East 

sion  occurs.     There  an  estate  was  given  to  a  person,  and   after     twtfoiu). 

his  death   to  his   son,  and   in  default  of  such  issue,  over.     Sir 

William  Grant  said,  It  is  quite  clear  that  the  estate  was  to  go  over 

on  the  default  of  somebody's  issue.     Was  it  in  default  of  the  son's 

issue,  or  was  it  in  default  of  the  father's  issue  ?    He  said  that  it  must 

be  in  default  of  the  father's  issue,  because  otherwise  you  must  read 

"  son  "  as  a  word  of  purchase.     If  **  son  "  is  a  word  of  limitation, 

it  gives  the  estate  in  tail  male.    If  you  do  not  so  read  it,  it  becomes 

merely  a  word  of  purchase,  and  then  there  would  be  no  words  of 

limitation  at  all  ^attaching  to  the  estate  of  the  son.     It  appears  to       [  *6^6  ] 

me,  therefore,  my  Lords,  that  if  the  matter  had  rested  on  the  card 

and  on  tliose  three  pages  to  which  I  have  referred,  1,  2,  and  3,  still 

the  Court  of  Exchequer  would  have  come  to  the  right  conclusion, 

that  this  was  an  estate  in  tail  male. 

It  was  suggested  that  the  limitation  at  page  13,  in  reference  to 
what  is  called  the  Fifield  property,  tends  to  throw  light  on  the 
matter,  and  to  show  that  no  estate  less  than  an  estate  tail  was 
contemplated ;  because  there  tlie  testator,  disposing  of  a  very  small 
property  which  he  had, — ^forty  nine  acres  of  land,  at  Fifield  in  the 
parish  of  Bray,  in  the  county  of  Berks,  does  tie  that  up  in  strict 
settlement ;  and  it  is  said  to  be  incredible  that  he  could  have  meant 
to  tie  up  in  strict  settlement  that  small  property  of  forty-nine  acres 
of  land,  and  not  have  contemplated  the  same  thing  with  respect  to 
the  great  bulk  of  his  property,  which  was  to  be  purchased  with 
money  amounting  to  above  200,000Z.  My  Lords,  to  that  I  can 
only  answer,  that  I  do  not  know  what  he  meant.  In  a  will  of  this 
sort,  we  can  only  see  what  he  has  said ;  and  it  does  not  appear  to 
me,  because  he  has  entailed  something  strictly,  that  is,  has  given  a 
life-estate,  with  remainder  to  the  first  and  other  sons,  in  a  small 
property,  that  you  can  necessarily  infer  he  did  not  mean  to  deal 
differently  with  the  larger  property.  The  argument  drawn  from 
the  Fifield  estate,  therefore,  seems  to  me  to  throw  no  light  on  the 
subject. 

Then,  my  Lords,  we  come  to  that  matter  which,  I  confess,  has 
altered  m;  view  of  the  case;  that  is,  the  disposition  which  the 
testator  afterwards  makes  of  what  he  calls  his  Suffolk  property. 
In  that  case  there  is  no  doubt  that  he  ties  up  the  property  by  giving 
a  life-interest  to  the  first  taker,  with  remainder  to  the  first  and  other 
sons  in  tail  male.     He  says,  at  page  47,  "First  to  K.,"  that  is,  his 

(J)  IDE.  R.  120(15Ve8.  564). 
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East  widow ;  then  to  M.,  and  afterwards  to  his  eldest  legitimate  *Bon ; 
TwYFORD.  ^^d  ^^6^  to  his  other  legitimate  sons,  in  order  of  primogeniture, 
[  'Si?  ]  provided,  but  not  else,  the  eldest  have  no  issue  male."  Nothing 
could  be  more  clear,  therefore,  than  that,  as  to  this  property,  M. 
was  to  take  for  life,  and  afterwards  his  first  and  other  sons  in  order 
of  primogeniture ;  but  that  his  second  son  was  only  to  take  if  the 
eldest  had  no  issue  male.  That  can  scarcely  be  called  an  inartificial 
way  of  giving  the  estate :  it  is  a  very  proper  way  of  giving  it ;  he 
could  scarcely  have  done  it  in  any  better  way ;  "  if  he  have,  it  will 
go  to  him,  and  so  on  to  the  other  sons  in  like  manner.  After  the 
decease  of  K.,  I  repeat,  I  bequeath  all  the  property  aforesaid  to  M. 
and  his  heirs  male,  in  the  manner  aforesaid."  Now  it  was  said  that 
that  shows  that  what  he  meant  in  the  former  part  of  the  sentence 
was  an  estate  in  tail  male,  because  here  he  says  he  gives  it  to  *'  M. 
and  his  heirs  male."  Now  I  think  it  is  impossible  to  put  that 
construction  on  the  words.  He  says  there  he  gives  "  all  the 
property  aforesaid  to  M.  and  his  heirs  male,  in  the  manner  afore- 
said ; "  that  is  to  say,  I  give  it  to  him  whom  I  call  M.  and  his  heirs 
male ;  which  in  one  sense  is  correct  enough,  that  is  to  say,  I  give 
it  to  him  for  his  life,  "  and  afterwards  to  his  first  and  other  sons, 
and  their  male  issue  in  succession,  in  order  of  primogeniture." 
Then  he  says,  "  as  in  the  case  of  L.,  &c.,  at  page  2 ;  "  from  which  I 
can  certainly  come  to  no  other  conclusion  than  this,  that  he  meant 
to  say,  **  That  is,  what  I  understand  I  have  already  done  with  respect 
to  L.  at  page  2." 

Then,  my  Lords,  couple  this  with  what  is  found  stated  so  very 
strongly  in  one  of  the  passages  of  the  will,  at  page  85,  that  it  was 
his  object  strictly  to  tie  up  the  property:  "And  I  hereby  entail 
them  in  my  family  to  the  utmost  extent  the  laws  of  England  will 
admit ;  "  he  was  saying  that  with  reference  to  the  possibility  of  his 
[  'SIS  ]  having  *issue  of  his  own.  Still  we  may  legitimately  infer  from  it 
his  wish  to  tie  up  all  the  property  as  long  as  the  laws  of  England 
would  admit.  Now,  although  I  say  that  the  expression  on  the  card 
and  the  expression  at  pages  1,  2,  and  3  of  the  will  would,  I  think,  if 
they  stood  alone,  have  constituted  an  estate  tail,  and  not  an  estate 
for  life,  with  remainder  to  first  and  other  sons  in  tail  male,  yet  they 
certainly  were  not  necessarily  so  to  be  construed.  When  a  testator 
tells  you  he  understood  them  to  have  a  different  meaning,  they  are 
not  so  impressed  with  the  character  of  an  estate  in  tail  male  that 
that  explanation  will  not  aid  you  to  give  a  construction  to  what  is 
otherwise  obscure.    My  Lords,  I  think  the  limitations  he  has  made 
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in  page  47,  as  to  the  Suffolk  estate,  show  that  to  be  clearly  an  east 
estate  for  life,  with  remainder  to  first  and  other  sons  in  tail  male,  twyford. 
and  are  by  reference  carried  back  to  the  estate  in  No.  1,  which  is 
the  great  estate  in  question.  I  am  therefore  of  opinion,  that  the 
Yice-Cbancellor  was  right,  and  that  Gilbert  East  took  only  an 
estate  for  life,  and  not,  according  to  the  judgment  of  the  Court  of 
Exchequer,  an  estate  in  tail  male. 

One  word,  my  Lords,  about  a  matter  that  was  adverted  to  by 
Mr,  Rolt  in  his  argument ;  I  mean  the  gift  of  two  portions  of  8,000Z. 
From  that  he  inferred  it  must  have  been  the  intention  of  the  testator 
to  give  an  estate  of  inheritance,  and  not  an  estate  for  life.  I  am 
not  aware  of  any  authority  for  holding  that  a  charge,  where  it  is 
given  clearly  as  a  charge  on  the  personalty,  and  not  on  the  estates, 
has  ever  been  held  to  constitute  an  estate  tail.  Where  an  estate  is 
given  generally  by  a  person  who  is  in  possession  of  the  property, 
as  where  an  estate  is  given  to  A.  B.  without  saying  what  estate  he 
is  to  have,  and  afterwards  a  gross  sum  of  money  is  charged  upon 
A.  B.,  and  he  is  therefore  put  under  the  obligation  of  paying  a 
gross  sum  of  money,  the  Courts  have  said  the  testator  must  have 
•meant  to  give  an  estate  in  fee  simple ;  but  here,  where  the  question  [  •s*^  ] 
on  the  face  of  the  will  is,  whether  the.  party  took  an  estate  for  life 
or  an  estate  in  tail  in  the  contemplation  of  this  testator,  neither  in 
the  one  case  nor  the  other  could  the  devisee  raise  the  6,000Z.  upon 
the  estate,  because  the  testator  imposes  dire  anathemas  upon  the  party 
who  should  ever  think  of  selling  or  disposing  of  it  in  any  way  what- 
ever. It  is  not  necessary,  my  Lords,  to  say  what  is  the  construction 
of  the  will  as  to  those  two  sums ;  but  I  do  not  think  that  the  grant 
of  them  turns  an  estate  which,  on  the  other  parts  of  the  will  appears 
clearly  to  be  an  estate  for  life,  into  any  greater  estate.  Probably 
the  construction  is  such,  although  it  is  awkwardly  worded,  as  to 
make  those  two  sums  chargeable  on  the  inheritance ;  but  it  appears 
to  me  clear  that  they  do  not  convert  an  estate  for  life  into  an  estate 
in  tail ;  and  under  these  circumstances  I  think  it  my  duty  to  move 
your  Lordships  that  the  judgment  below  be  affirmed. 

Lord  Brougham  : 

My  Lords,  I  take  the  same  view  of  the  subject  with  my  noble  and 
learned  friend  ;  but  labouring  as  I  now  do  under  very  considerable 
indisposition,  I  am  prevented  from  stating,  except  very  briefly,  the 
grounds  of  my  opinion.  But  first  I  wish  to  say  how  entirely  I 
approve  of  the  course  taken  by  my  noble  and  learned  friend ;  a 
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East  course  which  Judges  ouglit  in  all  cases  to  pursue  where  they  find 
TwYPORD.  there  has  been  a  miscarriage  in  a  judgment  pronounced  by  them. 
The  greatest  evils  have  arisen  to  the  administration  of  justice,  nay, 
to  the  law  itself,  which  has  thereby  been  rendered  both  obscure  and 
discredited,  by  the  slowness  Judges  have  shown  in  many  instances 
to  admit  at  once,  as  they  ought  to  have  done,  whenever  they  have 
felt  it,  that  a  decision  of  theirs  has  been  erroneous.  Attempts  have 
often,  too  often  indeed,  been  made  to  distinguish  one  case  from 
[  'sso  ]  *another,  to  discover  an  altered  state  of  the  facts  which  would  justify 
the  Court,  in  the  second  case,  in  not  applying  the  judgment  given 
in  the  first  without  however  subverting  that  judgment ;  and  it  has 
also  thence  resulted,  that  we  know  of  one  or  two  cases  in  the  law, 
as  to  which  it  is  said  that  the  case  of  Nokes  v.  Styles,  in  such  and 
such  a  report,  will  decide  every  other  case  in  which  the  plaintiff's 
name  is  Nokes  and  the  defendant's  name  is  Styles,  and  the  subject- 
matter  is  the  same.  It  is  a  far  better  thing,  my  Lords,  to  say,  as 
has  been  said,  most  fairly,  and  candidly,  and  wisely  in  this  case, 
that  the  Judges  of  the  Court  of  Exchequer,  though  having  it  argued 
before  them  fully,  as  my  noble  and  learned  friend  says  it  was, 
omitted  a  material  consideration  in  coming  to  the  conclusion  at 
which  they  arrived. 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend, 
that  if  we  confine  our  attention  to  the  completing  part,  if  I  may  so 
call  it,  of  the  will  to  be  found  in  page  54,  an  estate  tail  is  given,  and 
not  an  estate  for  life.  The  words  there  taken  together  are  to  be 
taken  as  words  of  limitation,  not  of  purchase.  I  also  agree  with  my 
noble  and  learned  friend,  that  you  may  easily  reconcile  that  con- 
clusion with  pages  1,  2,  and  8,  and  to  a  certain  degree  with  page  7 
in  the  preceding  parts  of  the  will.  The  only  point  on  which  I 
incline  to  differ  with  my  noble  and  learned  friend  is  upon  his 
remarks  respecting  grandsons.  The  case  of  a  grandson  inheriting 
before  a  son,  in  page  8  of  the  will,  and  also  in  page  18,  where  the 
Fifield  meadows  are  dealt  with,  and  where  there  is  the  same  refer- 
ence to  grandsons  taking  before  sons,  seems  to  me  quite  immaterial ; 
but  I  am  rather  inclined  to  think  that  those  two  portions  of  the  will 
tend  more  to  support  the  reasoning  which  sustains  the  words 
as  words  of  purchase  and  not  of  limitation,  and  consequently 
that  the  estate  given  is  an  estate  for  life,  and  not  an  estate 
in  tail. 
^'51  ]  But  be  that  as  it  may,  we  now  come  to  that  which  really  does 

overrule  the  construction  put  on  the  will  by  the  Court  of  Exchequer, 
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and  supports  the  construction  put  on  it  by  the  Vicb-Chancellor,  and        east 
makes  that  which  else  would  have  been  an  estate  in  tail  male  to  be     twtford. 
taken  as  an  estate  for  life.     It  is  perfectly  clear,  and  requires  no 
authority  to  show  it,  that  you  may  refer  from  one  portion  of  the 
same  devise  to  another  in  order  to  explain  what  the  testator  meant 
in  that  other  portion  of  it,  even  when  the  rules  of  law,  as  to  con- 
struction, are  the  best  established  and  the  most  cogent.     This  has 
been  done,  and  is  done  every  day.    I  need  only  refer  to  what  was 
said  by  the  Coubt  in  Goodtitle  v.  Herring  (l),  in  which  a  question 
arose  as  to  the  words  most  appropriate,  as  words  of  limitation,  to 
give  an  estate  tail,  namely,  "  heirs  of  the  body,"  when  the  Court, 
dealing  with   the  question  upon  the  ruling  in   Shelley's   case  (2), 
in   Cohort    v.    Colson(s),    and   other  similar  cases,   Mr.    Justice 
Lb  Blanc  (4)  said,  "  There  is  no  rule  of  law  to  prevent  the  words 
*  heirs  male  of  the  body '  from  being  taken  as  words  of  purchase 
and  not  of  limitation,  if  they  are  clearly  so  intended  to  be  ; ''  and 
Lord  Kenton,  in  that  case,  says  the  rule  in  Shelley's  case  is  often- 
times not  a  good  rule  of  construction  ;  nevertheless  it  governs  and 
must  govern.     He  adds,  however,  it  never  has  been  decided  that 
the  testator  might  not  otherwise  explain  what  he  meant  by  heirs  of 
his  body  so  as  to  make  the  estate  taken  not  an  estate  tail,  but  an 
estate  for  life,  converting  those  words  into  words  of  purchase.    The 
testator,  in  short,  if  he  chooses,  may  be  his  own  commentator  and 
conveyancer.     He  may  be  so,  as  I  think  he  has  been  in  this  case. 
The  testator  may  tell  us  what  he  meant  by  these  words,  and  may 
thus  give  them  a  sense  different  from  that  which  the  law,  without 
such  an  explanation  *and  interpretation,  would  impose  upon  them.       [  •552  ] 
Now  the  power,  or  rather  the  duty,  we  have  of  looking  to  what  the 
testator  explains  as  to  the  meaning  of  his  words,  is  not  confined  to 
that  particular  portion  of  the  will  in  which  the  words  in  question 
occur.    You  may  quite  clearly  refer  from  one  part  of  the  will  to 
another,  from  one  gift  to  one  person  to  another  gift  to  a  different 
person,  to  gather  his  meaning.     Then,  my  Lords,  we  go  to  the  gift 
of  the  Suffolk  property  in  pages  46,  47,  and  48,  and  it  appears  to 
me  that  there,  by  distinct  reference  from  that  gift  to  numbers  1,  2, 
and  8,  the  testator  has  told  us  what  be  meant,  and  that  we  are 
bound  therefore  to  hold  the  latter  to  be  an  estate  for  life,  and  not 
an  estate  tail. 
My  Lords,  having  once  obtained  the  meaning,  and  having  therefore 

(1)  6  E.  R.  270  (1  East,  264).  (3)  2  Atk.  246. 

(2)  1  Co.  Bep.  104  b.  (4)  1  East,  276. 
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East  got  at  what  the  gift  is  meant  to  be,  and  having  found  that 
TwTFORD.  these  are  words  of  purchase,  and  not  of  limitation,  and  that  that  is 
the  meaning,  namely,  as  giving  an  estate  for  life,  which  we  are  to 
impose  apon  those  words,  I  take  it  to  be  clear  that  we  are  then  to 
have  regard  to  the  words  in  question  when  so  explained,  and 
that  we  are  to  read  the  devise  as  if  the  terms  which  are  so 
explained  were  themselves  used  in  the  particular  devise  which  we 
have  to  construe. 

Let  us  now  consider  the  argument    raised  by   Mr.  Rolt  with 
relation  to  the  gift  of  the  3,000Z.  to  each  of  the  two  nieces.    The 
words  of  that  gift  raise  the  question  whether  the  life  estate,  other- 
wise clearly  created,  is  not  to  be  enlarged  into  a  greater  estate. 
Now  I  looked  into  the  cases  immediately  after  the  argument,  to  see 
whether  I  could  find  any  case,  for  I  was  not  aware  of  any,  in  which 
this  mode  of   construction  has  ever  been  applied  to  enlarge  an  ' 
estate  for  life  into  an  estate  tail,  and  I  did  not  find  any  one  case  of 
the  kind.     There  are  cases  enlarging  an  estate  for  life  into  a  fee, 
[  *553  ]       under  circumstances  where  a  charge  has  *been  created  which  could 
only  be  satisfied  by  such  means  ;  but  there  is  an  obvious  reason  for 
that  in  the  very  necessity  of  the  case.     The  authorities  dififer  even 
as  to  the  ground  of  that.     Sometimes  they  seem  to  think  it  is 
because  the  testator  is  not  to  be  supposed  to  have  intended  to  give 
a  damnosa  hareditas ;  but  other  authorities,  and  better  ones,  in  my 
humble  judgment,  put  it  on  a  different  ground,  namely,  that  he  is 
imposing  a  burthen  on  the  party  taking  the  life-estate,  which  would 
be  inconsistent  with  that  party  taking  a  lesser  estate  than  an  estate 
in  fee  simple,  and  therefore  they  hold  that  he  meant  to  give  an 
estate  in  fee  simple ;  so  that  where  there  had  been  a  doubt  before, 
where  it  was  not  clearly  expressed  that  he  had  given  an  estate  for 
life,  they  hold  that  he  must  be  taken  to  have  meant  to  give  an 
estate  in  fee  by  imposing  upon  the  taker  of  the  estate  a  burden 
which  would  be  inconsistent  with  his  taking  a  less  estate.    But,  my 
Lords,  I  take  that  rule  to  be  always  subject  to  this,  that  if  there 
has  been  an  express  estate  for  life  given  before  that,  that  estate  so 
expressly  given  for  life,  cannot  be  afterwards  enlarged  into  a  fee  by 
the  mere  imposition  of  a  charge  upon  the  taker  of  that  estate. 
Now  is  there  any  difference  in  principle  between  that  case  and  the 
present  ?    I  apprehend  not,  because,  as  I  have  already  said,  if  by 
taking  the  gift  in  page  54,  together  with  the  gift  of  the  Suffolk 
estate  in  page  47,  you  come  to  the  conclusion  that  there  is  no  doubt, 
that  there  is  no  ambiguity,  but  that  it  is  perfectly  clear  that  an 
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estate  for  life  only  is  given,  and  not  an  estate  tail;  it  is  just  as  much        East 

to  be  taken  as  an  express  estate  for  life,  as  if  it  had  been  given  in     twypord. 

the  most  apt  and  fit  terms.     Therefore,  I  apprehend,  according  to 

the  authority  of  those  cases  respecting  gifts  and  burthens  imposed 

on  the  taker  of  a  life  estate,  the  case  of  Dennv.  Slater  (}\  *and      [♦ss*] 

other  cases  of  that  description,  it  is  perfectly  clear  that  if  you  have 

got,  either  by  construction  or  by  plain  intendment  of  terms,  an 

estate  for  life,  then,  having  that  estate  for  life  once  given,  and  there 

being  no  ambiguity  in  the  gift,  the  imposing  of  a  burthen  on  the 

estate  will  not  convert  it  into  a  larger  estate.    Here  it  was  argued 

that  it  would,  in  fact,  convert  it  into  an  estate  tail.    I  take  it  that 

there  is  no  authority  whatever  for  that,  and  no  one  instance  to  be 

found  of  an  express  estate  for  life  being  converted  into  an  estate  tail 

by  merely  imposing  a  burthen  on  the  possession  of  it.    I  will  not 

say  what  might  have  been  the  effect  in  this  case  if  there  had  been 

any  doubt,  after  comparing  together  the  different  parts  of  the  will ; 

because  that  is  not  the  case  here.    If  we  are  right,  that  there  is  no 

ambi*^uity,  that  there  is  an  estate  for  life  given  clearly,  though  not 

by  the  description  of  the  order  of  succession  in  page  54,  or  in 

pages  1  and  2 ;  yet  most  clearly  by  taking  them  after  reference  to 

the  Suffolk  estate  in  page  47,  in  which  the  testator  has  as  distinctly 

told  us  what  be  meant  in  pages  54  and  1,  2,  and  3,  as  if  it  had 

there  been  in  so  many  words  expressed  ;  then  there  is  no  warranty 

for  our  declaring  this  life  estate,  thus  clearly  given,  to  be  enlarged 

by  the  mere  imposition  of  a  burden  on  the  holder  of  it.     Upon  the 

whole,  therefore,  I  have  no  doubt  whatever,  that  in  this  case  the 

yice-Chancellor  has  come  to  a  right   conclusion,    and   that  the 

judgment  of  the  Court  below  ought  to  be  affirmed. 

LoBD  St.  Leonards: 

My  Lords,  I  entirely  concur  in  the  opinions  which  have  been 
already  delivered  to  your  Lordships,  and  although  some  little  doubt 
might  have  been  entertained  with  regard  to  the  first  parts  of  this 
will,  if  they  had  been  considered  alone,  yet  taking  all  the  parts  of  it 
together,  I  think  *no  reasonable  doubt  can  be  entertained  as  to  the  [  •555  ] 
legal  conclusion.  There  are  certain  points  raised  which  I  will  just 
glance  at,  in  order  to  remove  them  out  of  the  way  in  considering 
the  true  construction  of  the  will.  It  is  first  said,  that  this  was  an 
executory  trust,  and  that  therefore  we  must  mould  it  according  to 
what  we  gather  of  the  intention  of  the  testator,  expressed  in  the 
(1)  5- R.  E.  616  (5  T.  R.  53o). 
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East  limitations  which  are  found  on  the  face  of  this  singular  will.  But 
TwTFORD.  I  A^  clearly  of  opinion  that  this  is  not  the  case  of  an  executory 
trust,  but  that  we  are  bound  upon  this  will  to  give  the  best  construc- 
tion we  can  to  the  limitations,  and  that  we  are  not  at  liberty  to 
mould  and  direct  those  limitations  to  carry  into  effect  what  we  may 
suppose  to  be  the  intentions  of  the  testator,  as  we  might  be 
required  to  do  in  the  case  of  what  is  properly  an  executory  trust* 

1  therefore  dismiss  that  point  entirely  from  consideration. 

It  is  then  said,  that  the  matter  which  my  noble  and  learned  friend 
has  last  referred  to,  namely,  the  portions  of  3,000Z.  to  each  of  two 
persons,  would  create  an  estate  tail.  I  think  the  learned  counsel 
hardly  ventured  to  put  it  so  far  as  that,  he  rather  argued  upon  those 
gifts  as  being  unlikely  to  be  connected  with  an  estate  for  life.  I  do 
not  enter  into  the  discussion  of  that  question  for  this  simple  reason, 
that  the  person  who  first  becomes  possessed  is  to  pay  the  6,000Z. ;  but 
that  same  person  is  also  to  be  residuary  legatee,  and  therefore  the 
testator  has  furnished  him  with  very  ample  funds  to  meet  the  charge 
thus  thrown  upon  him. 

The  great  question  raised  in  this  case  was  as  to  the  gift  to  an 
unborn  son  of  a  person  in  esse^  with  remainder  to  the  children  of 
that  unborn  son  as  purchasers.  This  we  all  know  would  not  be 
good  in  law,  and  the  question  was,  whether  it  could  be  executed  by 
[  *556  ]  an  application  of  the  cypres  doctrine.  Upon  that  doctrine  I  *waB 
rather  startled  to  hear  the  learned  counsel  quote  the  case  of  Hopkins 
V.  Hopkins  (i).  No  doubt  Mr.  Butler,  in  his  edition  of  Fearne  (2), 
says  *'  it  seems  to  have  been  assumed  that  the  second  son  of  John 
Hopkins  took  an  estate  tail ;  "  but  I  can  find  no  trace  of  any  such 
thing.  On  the  contrary,  the  decision,  so  far  as  it  went,  was  con- 
fined to  an  estate  for  life,  and  the  former  point  never  was  raised  in 
any  portion  of  that  case. 

The  Courts  have,  in  recent  times,  got  over  the  difficulty  of  these 
void  limitations  to  unborn  issue  of  a  person  who  is  himself  unborn, 
and  is  the  supposed  parent  of  unborn  issue,  by  the  application  of 
the  doctrine  of  q/pres,  that  is,  if  you  attempt  to  give  effect  to  the 
limitations  as  they  stand,  the  law  will  declare  them  void  to  a 
certain  extent,  but  will  also  carry  the  intention  of  the  testator  into 
effect  to  a  certain  extent.  An  unborn  son  will  no  doubt  take  for  life ; 
but  on  that  limitation  you  cannot  superadd  limitations  to  the  issue 
of  that  unborn  son  as  purchasers.     The  law,  therefore,  steps  in 

(1)  Caa  temp.  Talb.  44 ;  1  Atk.  581  ;  (2)  9th  ed.  206,  n. 

2  J.  &  W.  18.  n. 
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benignly,  and  desiring  to  effect  the  general  intention,  not  at  the  east 
expense  of  the  particular  intent  (because  the  particular  intent  never  xwypord. 
can  be  carried  into  effect),  the  law  does  step  in  on  the  doctrine  of 
cypres,  and  says  that  the  parent  himself  shall  take  an  estate  tail, 
which  will  comprise  in  it  the  issue  which  the  testator  intended  to 
provide  for.  That  doctrine  is  not  to  be  carried  any  further ;  it  is 
carried  as  far  in  the  case  of  Vanderplank  v.  King(\)  as  it  ever  was 
carried  before,  if  not  indeed  further  ;  because  there,  upon  a  joint 
gift  to  several,  that  gift  was  severed,  and  the  unborn  son  and  his 
issue  were  held  to  take  differently  from  the  rest  of  the  class.  Upon 
that  case  I  do  not  now  give  any  opinion,  it  goes  much  further  than 
anything  which  would  be  necessary  in  this  case.  Generally 
♦speaking,  as  in  the  case  of  Leake  v.  Robinson  (2),  before  Sir  [  ♦557  ] 
William  Grant,  when  a  gift  is  to  a  class,  and  that  gift  includes 
persons  who  are  without  the  line  of  limitation ;  that  is,  if  it  is  put 
on  the  ground  of  perpetuity,  you  cannot  remodel  that,  because  all 
the  persons  are  intended  to  take  as  a  class,  answering  the  descrip- 
tion, at  a  particular  period,  and  the  same  rule  must  be  applied  to 
all  the  members  of  the  class  as  to  the  class  itself.  I  wish  to  give 
no  opinion  beyond  that  which  is  necessary  to  the  case  now  before 
your  Lordships.  I  therefore  leave  that  case  with  this  observation, 
that  it  is  perfectly  clear  in  this  case  that  you  are  at  liberty  to  give 
an  estate  in  tail  male  to  the  unborn  sons,  represented  by  the  letters 
N.  and  0. ;  and  then  the  question  is  whether,  if  you  do  so,  that 
breaks  in  upon  your  power  to  give  effect  to  the  rest  of  the  limita- 
tions, at  least  those  that  precede  it,  according  to  the  intention  of  the 
testator.  I  apprehend  that  it  does  not ;  because  here  are  successive 
limitations ;  and  if,  in  order  to  save  this  particular  limitation, 
you  give  to  them  not  a  construction  repugnant ;  you  do  not  say 
that  the  testator  did  not  give  to  the  unborn  son  for  life,  with 
remainder  to  his  first  and  other  unborn  sons  as  purchasers,  you  do 
not  say  that  there  is  nothing  inconsistent  in  the  will,  you  do  not 
say  there  was  one  gift  in  one  way  and  another  gift  in  another  way ; 
but  you  do  say  that  in  that  particular  case,  because  the  gift  cannot 
have  effect  given  to  it  by  law  in  the  way  the  testator  intended,  you 
will  give  to  it  a  different  operation,  so  that  it  still  shall  have  effect. 
I  wish,  therefore,  just  to  press  upon  your  Lordships  this  distinction, 
that  in  coming  to  that  conclusion  you  do  not  put  on  the  same 
words  different  meanings,  because  you  hold  that  the  testator  in 
every  case  meant  to  make  the  parent  tenant  for  life,  with  remainder 
(1)  64  R.  B.  186  (3  Hare,  1).  (2)  16  E.  R.  168  (2  Mer.  363). 
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East         to  *hiB  first  and  other  sons,  bom  or  unborn,  as  purchasers ;  but  in 
TwTFORD.     ^^^  particular  case  of  the  unborn  son  you  do,  in  favour  of  the 
[  ♦668  ]       general  intention,  give  a  construction  which  you  do  not  give  to 
those  limitations  that  require  no  such  aid. 

Having  cleared  away  these  points,  I  will  shortly  call  your  attention 
to  the  view  I  take  of  this  will,  which  does  not  differ  from  that  already 
stated  to  your  Lordships.  I  think,  as  you  go  through  all  these 
limitations,  step  by  step,  that  at  every  step  you  get  more  clearly  at 
the  intention  of  the  testator,  till  at  last  all  the  evidence  accumulates 
so  that  you  cannot  entertain  any  doubt. 

In  page  1  there  is  a  note  referring  to  the  card.  I  take  it  for 
granted  that  the  object  of  this  card,  and  of  this  singular  mode  of 
drawing  his  will,  was  that  he  was  afraid  the  copy  of  the  will  might 
fall  into  somebody's  hands  in  his  lifetime,  and  therefore  he  referred 
in  it  to  a  card,  which  card  I  suppose  he  took  care  to  place  where 
persons  could  not  get  at  it,  and  if  they  did  they  would  not  know 
what  the  conditions  of  the  will  were ;  but  would  require  to  see  both 
together  in  order  to  understand  them.  In  the  note  in  page  1  you 
will  find  the  reference  to  page  54,  the  card  containing  the  line  in 
succession.  Now  when  we  look  at  that  card  we  see  that,  after 
enumerating  the  persons,  or  the  symbols  rather,  he  says  what  has 
been  already  read,  *'  The  eldest  and  other  sons  to  inherit  before 
the  next  letter.*'  Nothing  can  be  more  simple  or  more  clear.  The 
word  "inherit  "  he  uses  almost  throughout,  and  the  word  "  entail  " 
he  also  frequently  uses ;  and  it  is  quite  clear  that  by  "  inherit  "  he 
meant  simply  a  taking  under  the  will,  without  reference  to  whether 
the  person  was  to  take  as  a  purchaser  or  by  descent  from  one  of 
the  devisees.  He  understood  very  well  in  general  terms  what  an 
entail  meant ;  he  knew  it  meant  to  go  from  son  to  grandson,  and 
[  ♦659  ]  although  he  did  not  *express  himself  accurately,  which  he  thought 
he  could  do  (and  it  is  his  conceit  which  has  brought  about  this  dis- 
pute, and  unfortunately  thrown  a  doubt  upon  the  intentions  he 
expressed),  nevertheless  he  uses  the  words  in  a  sense  which  he  no 
doubt  very  well  understood,  namely,  in  their  general  sense.  Now,  in 
the  limitation  of  the  first  estate,  on  which  I  do  not  consider  it 
necessary  to  give  any  positive  opinion,  he  gives  first  to  his  wife  for 
life,  then  to  L.,  and  then,  looking  at  the  card  certainly,  to  L.'s  first 
and  other  sons ;  they  are  to  take  before  the  next  letter,  there  can 
be  no  doubt  about  that,  and  then  the  difficulty  which  I  should  have 
had  as  to  what  estate  was  taken  under  that  devise  would  have  been 
upon  the  direction  (page  3)  that  the  grandson  shall  inherit  in  every 
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case  before  the  next  taker.  As  to  grandsons,  it  has  been  argued  East 
very  strongly  at  the  Bar — indeed,  the  case  has  been  exceedingly  well  twtford. 
argued  on  both  sides, — that  if  sons  can  be  read  as  words  of  pur- 
chase, and  are  to  be  so  read,  then  grandsons  must  be  equally  read 
as  words  of  purchase.  Now  I  think  that  is  a  fallacy,  for  this 
reason,  that  where  you  read  "  son  "  as  a  word  of  purchase,  there 
is  a  gift  to  the  son,  but  it  is  not  so  as  to  the  grandson  ;  but  there 
is  a  description  of  the  order  in  which  the  inheritance  shall  go.  He 
may  be  supposed  to  say :  *'  Tou  L.  (that  is  Gilbert  East)  shall  take 
it  for  your  life,  then  your  first  and  other  sons  shall  have  it  accord- 
ing to  primogeniture.  And  a  grandson  in  each  case  shall  inherit 
before  the  next  son."  In  that  way  the  sons  of  the  son  were  to 
take,  although  there  was  no  estate  in  tail  male  created  in  the  first 
taker,  so  that  it  clearly  leads  you  to  ascertain  that  the  intention 
of  this  testator  was  to  make  these  persons  tenants  for  life,  with 
remainder  to  their  first  and  other  sons  in  tail  male. 

The  way  in  which  the  testator  manages  his  will  in  making  the 
estates  go  over  is  by  inserting  conditions  which  are  to  be  complied 
with  ;  and  declaring  that  on  non-compliance  *with  those  conditions  t  *^6^  ] 
the  estate  is  to  go  over.  Page  10  is  an  instance  of  this.  He  has  in 
that  place  embodied  the  threats  which  are  elsewhere  contained 
as  to  non-compliance  with  the  conditions ;  but  instead  of  putting 
the  limitation  first  and  the  conditions  last,  he  has  thought  fit  to 
reverse  the  common  order,  and  he  puts  his  conditions  first ;  and 
then  he  says  the  limitations  over  shall  be  the  same  as  upon 
non-compliance  with  the  conditions.  The  meaning  is  plain 
enough,  although  it  is  singularly  expressed. 

When  we  come  to  the  Fifield  property,  there  can  be  no  doubt 
that  an  estate  for  life  was  created  there,  with  remainder  to  the  first 
and  other  sons.  I  should  entirely  agree  that  it  would  be  very 
diflScult  to  import  that  into  the  first  part  of  the  will  so  as  to  found 
upon  it  a  decision  that  under  No.  1  the  party  takes  for  life,  with 
remainder  to  his  first  and  other  sons,  if  it  were  not  that  there  are 
some  words  in  the  will  itself  that  rather  lead  to  the  adoption  of 
such  a  course.  The  testator  says  he  is  possessed  of  those  forty- 
nine  acres,  and  he  leaves  them  thus  (his  Lordship  read  p.  18). 
So  that  he  does  here,  in  the  gift  of  the  Fitield  estate,  expressly 
refer  to  the  gifts  in  No.  1,  and  says  that  it  is  his  intention  in  this, 
as  well  as  in  those  cases,  that  a  grandson  legitimate  shall  inherit 
before  a  younger  son.  It  would  be  rather  difficult,  therefore,  to 
come  to  the  conclusion  that  you  are  to  put  one  construction  on  the 
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E^T        Fifield  estate  clause,  where  there  is  a  reference  to  another  clause, 
TwYFORD.     ft^d  a  different  construction  on  that  to  which  that  reference  is 
made.    It  strongly  tends  to  show  what  was  the  intention  of  the 
testator. 

We  pass  on,  and  we  find  that  which  is  also  entitled  to  attention, 
namely,  a  gift  of  heirlooms ;  those  heirlooms  are  to  be  enjoyed  with 
the  estate  from  one  person  to  another.     That  is  not  conclusive  at 

[  *56]  ]  all ;  but  it  points,  as  much  as  *such  a  matter  can,  to  a  regular 
limitation  in  strict  settlement,  and  so  far  it  is  entitled  to  some 
attention. 

We  then  come  to  that  which  has  been  before  remarked  upon,  I 
mean  the  gift  of  the  Suffolk  estate ;  and  I  must  observe,  that  it 
appears  as  if  the  testator,  when  he  prepared  this  part  of  the  will, 
had  some  precedents  before  him  ;  because,  although  the  words  are 
not  exactly  accurate  throughout  the  gift  to  his  own  issue,  yet  they 
are  sufficiently  legal  words  to  create  clear  estates  tail.  It  seems, 
therefore,  that  he  knew  well  enough,  when  he  intended  it,  how  to 
create  such  estates.  So  far,  therefore,  it  seems  to  me  that  the 
evidence  of  intention  becomes  clearer  as  you  advance  in  this  will. 
After  a  time  it  becomes  impossible  to  entertain  any  doubt,  the 
conviction  becomes  stronger  from  point  to  point,  till  you  come  to  a 
conclusion  which  is  irresistible  as  to  what  was  the  testator's  real 
intention.  Now  here  it  is  simply  giving  the  estate  generally  in 
words  to  make  the  possessor  tenant  for  life,  and  after  him  his  first 
and  other  sons  tenants  in  tail  male.  The  devise  of  the  Suffolk 
estate  is  to  be  read  thus  (I  am  not  following  the  words  of  the  will, 
but  I  am  stating  to  your  Lordships  how  the  devise  should  be  read) : 
to  the  widow  for  life,  then  to  M.,  which  means  of  course  for  life, 
afterwards  to  his  eldest  legitimate  son  and  his  issue  male ;  if  he 
had  no  issue  male,  to  M.'s  other  legitimate  sons,  in  order  of 
primogeniture,  in  like  manner  *^  as  in  the  case  of  L."  (who  is  the 
present  appellant)  "  at  page  2,  and  I  mean  and  order," — I  call  your 
Lordships*  attention  to  these  words, — **  I  mean  and  order  that  this 
mode  shall  prevail  throughout  the  whole  entail,  under  precisely  the 
same  injunctions."  I  understand  him  there,  in  speaking  of  the 
mode  and  order  which  "  shall  prevail  throughout  the  whole  entail 
under  precisely  the  same  injunctions,"  to  refer  to  every  entail  in 
his  will;  he  is  dealing  with  the  entail  as  an   entail,   although 

[  '662  ]  portions  *of  his  property  are  given  to  different  persons ;  yet  by  his 
own  settlement,  which  this  will  was,  of  the  different  estates,  different 
estates  tail  were  created,  and  these  words  to  my  mind  are  perfectly 
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conclasive — they  include  the  whole  of  these  limitations,  east 
particularly  this  limitation  to  L.,  and  therefore  manifestly  in  that 
way  there  is  a  clear  limitation  to  L.  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male.  In  these  gifts  over,  in  page  48> 
you  will  find,  and  this  is  very  material,  that  L.  himself  is  included 
in  this  very  limitation.  Now  it  would  be  impossible  to  hold,  after 
that  reference  to  the  gift  of  the  great  bulk  of  the  property  as  being 
subjected  to  the  same  limitations  and  injunctions,  that  he  intended 
to  give  one  estate  in  the  Suffolk  property  and  a  different  estate  in 
the  rest  of  the  property. 

My  Lords,  I  have  therefore  come  to  the  conclusion  that  this  is 
clearly  an  estate  for  life  in  the  appellant,  and  that  the  decision  of 
the  learned  Yice-CbanceliOr  Tubner  is  correct. 

I  think  that  in  all  these  cases  it  is  indispensable,  in  coming  to  a 
right  conclusion,  that  your  Lordships  should  go  beyond  the  life 
estate  and  ascertain,  before  you  lay  it  down  that  it  is  a  clear  life 
estate,  what  are  the  estates  to  follow  it.  There  is  nothing  so  easy 
as  to  decide  on  a  particular  will  that  a  man  takes  for  life,  not 
following  up  that  decision  by  a  declaration  of  who  is  to  take  after, 
and  in  what  character,  and  what  the  estates  are ;  whereas  if  your 
Lordships  were  to  follow  up  the  declaration  that  a  particular  person 
takes  for  life,  with  an  enumeration  of  the  persons  to  take  after  him, 
perhaps  in  some  cases  in  which  life  estates  only  have  been  given,  it 
would  be  difficult  to  reconcile  the  declaration  of  the  tenancy  for  life 
with  the  limitations  to  follow.  I  think,  however,  that  there  is  no 
such  difficulty  here,  and  I  have  no  hesitation  in  expressing  my 
opinion  not  only  that  this  is  an  estate  for  life  in  Sir  Gilbert  *East,  [  'ses  ] 
but  that  the  remainders  after  that  are  estates  in  tail  male  to  his 
first  and  other  sons.  The  prayer  of  the  bill  is  for  a  conveyance, 
and  1  should,  with  the  consent  of  your  Lordships,  desire  to  suggest 
that  we  should  make  a  declaration,  so  that  there  may  be  an  end  of 
the  litigation  as  regards  these  estates. 

Mr,  Bates :  Perhaps  your  Lordships  will  allow  me  to  apply  that 
it  may  be  referred  back  to  the  Court  below,  to  approve  of  a 
proper  settlement  according  to  the  declaration  now  made  by  your 
Lordships  ? 

Lord  St.  Leonards  : 

We  should  have  no  objection  to  that ;  we  should  declare  that  the 
appellant  is  tenant  for  life,  with  remainder  to  his  first  and  other 
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SODS  in  tail  male,  and  that  he  is  not  entitled  to  the  chattels 
absolutely,  but  only  for  life ;  and  refer  it  to  the  Court  below  to 
approve  of  a  settlement,  founded  upon  that  declaration. 

Thb  Lord  Chancellor: 

I  think  so.  I  shall  therefore  move  your  Lordships  that  the 
decree  of  the  Court  below  be  affirmed,  with  a  declaration  to  the 
effect  mentioned  by  my  noble  and  learned  friend.  Proper  directions 
will  be  given,  subject  to  that  declaration,  as  to  the  chattels. 

Lord  St.  Leonards: 

Certainly;  the  House  declaring  he  is  entitled  to  those  chattels 
only  for  life.  The  costs  should  come  out  of  the  fund,  for  the 
testator  himself  has  created  the  difficulty. 
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GREY   V.  FRIAR  (1). 

(4  H.  L.  C.  665—623 ;  S.  0.  18  Jur.  1036.) 

A.  became  tenant  to  B.  of  a  colliery  and  also  of  some  farm  laud,  at 
distinct  rents.  The  lea^e  contained  very  numerous  covenants  as  to  the 
payment  of  the  rents,  and  as  to  the  management  of  each  property.  The 
term  created  was  for  forty-two  years  ;  but  the  tenant  was  to  have  liberty 
to  put  an  end  to  the  term,  on  giving  eighteen  months'  notice  before  the 
expiration  of  the  first  eight  years,  or  of  any  subsequent  three  years.  The 
proviso  which  gave  the  tenant  this  liberty,  after  describing  the  giving  of 
the  notice,  contained  these  words :  **  Then  and  in  such  case  (all  arrears  of 
rent  being  paid,  and  all  and  singular  the  covenants  and  agreements  on  the 
part  of  the  said  lessees  having  been  duly  observed  and  performed),  this 
lease,  and  every  clause  and  thing  therein  contained,  shall,  at  the  expiration 
of  the  first  eighth  year,  and  thereafter  at  the  expiration  of  any  such  third 
year,  cease,  determine,  and  be  utterly  void.  .  .  .  But  nevertheless,  without 
prejudice  to  any  claim  or  remedy  which  any  of  the  parties  hereto  may  then 
be  entitled  to  for  breach  of  any  of  the  covenants  or  agreements  hereinbefore 
contained." 

The  Court  of  Exchequer  had  held  that  this  proviso  did  not  make  the 
performance  of  all  the  covenants  a  condition  precedent  to  the  tenant's 
power  to  put  an  end  to  the  lease.  The  Court  of  Exchequer  Chamber  held 
that  the  proviso  did  make  the  performance  of  the  covenants  a  condition 
precedent 

The  Lords  were  equally  divided,  and  so  the  judgment  of  the  Exchequer 
Chamber  was  affirmed. 

This  was  an  action  of  covenant  for  rent,  brought  by  Thomas 

Friar,  as  reversioner,  against  Grey  and  others,  as  surviving  lessees 

of  a  colliery  or  coal  mine,  and  a  farm,  situate  in  the  parish  of 

Northam,  in  the  county  of  Durham. 

The  lease  upon  which  the  action  was  brought,  dated  30th  April, 

(1)  Eeferred  to,  Baatin  v.  BidweU  (1881)  18  Ch.  D.  238,  248,  44  L.  T.  742. 
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1838,  was  granted  for  a  term  of  forty-two  years,  commencing  12th  Orby 
May,  1888,  determinable,  as  after  mentioned,  *at  a  fixed  rent  of  2801.  friar. 
per  annum  for  the  colliery,  on  a  calculation  that  there  would  be  [  *^^  ] 
annually  raised  therefrom  134,588  bolls  of  coal,  and  51Z.  per 
annum  for  the  land,  payable  half-yearly  on  the  11th  of  November 
and  the  12th  of  May  in  each  year.  If  an  increased  quantity  of 
coal  should  be  obtained,  an  increased  rent  was  to  be  paid ;  if  the 
quantity  of  coal  obtained  in  any  one  year  should  be  less  than 
the  134,588  bolls,  the  rent  of  280Z.  was  still  to  be  paid,  but  the 
deficiency  in  the  coal  obtained  was  to  be  made  up  from  any  surplus 
quantity  obtained  in  any  three  succeeding  years  during  the  con- 
tinuance of  the  lease,  but  not  afterwards.  The  lease  also  contained 
numerous  covenants  by  the  lessees,  both  with  respect  to  the 
colliery  and  the  farm,  and  then  followed  a  proviso  enumerating 
these  covenants,  and  providing  that  if  the  rents,  or  any  of  them, 
or  any  part  thereof,  should  be  in  arrear  for  forty  days,  or  if  pay- 
ment of  money  which  might  be  awarded  to  be  due  from  the 
tenants  for  the  exercise  of  any  of  the  powers  and  liberties  granted 
in  the  lease  should  not  be  duly  made,  or  if  any  such  award  should 
not  be  obeyed,  or  if  pits  not  wanted  for  air  or  water  should  not  be 
filled  up,  or  if  the  carrying  on  and  management  of  the  colliery 
should  be  neglected,  or  if  sufficient  walls  and  pillars  of  coal  to 
support  the  roof  should  not  be  left,  or  if  any  thing  should  be  done, 
or  neglected  to  be  done,  whereby  the  colliery  might  be  drowned 
with  water,  or  otherwise  damnified,  or  if  a  barrier  of  twenty  yards 
should  not  be  left  against,  the  adjoining  collieries,  or  if  the  coal 
under  any  houses  should  be  disturbed  within  twenty  yards  of  the 
site,  or  if  monthly  accounts  of  the  quantities  of  coal  wrought 
should  be  refused  to  be  presented  to  the  lessor,  or  if  he  should  be 
hindered  from  inspecting  the  books  or  gauging  the  corves,  or  if 
the  tenant  should  not  keep  the  houses,  &c.  in  repair,  or  should 
demise  or  assign  the  colliery  without  license,  or  ^should  enter  into  [  *567  ] 
partnership  with  persons  except  as  named  in  a  preceding  covenant 
(namely,  those  who  were  of  kindred  by  blood  or  marriage),  or 
should  not  manage  the  lands  in  the  manner  specified,  or  should 
obstruct  the  lessor  in  making  trials  in  working  coal,  or  should 
become  bankrupts,  then  in  any  or  either  of  the  said  cases  the 
covenant  for  quiet  enjoyment  hereinafter  contained  shall  cease  and 
be  void ;  and  it  shall  be  lawful  for  the  lessor,  his  heirs  or  assigns, 
to  enter  upon  and  take  possession  of  the  demised  premises,  and 
the  same  to  have  again,  re-possess  and  re-enjoy  as  of  his  or  their 
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Gbet  former  estate.  *  *  Provided  also,  that  if  the  lessees,  their 
Friab.  executors,  &c.,  shall  be  desirous  to  quit  the  said  premises  hereby 
demised  at  the  end  of  the  first  eight  years  of  the  said  term,  or  at 
the  end  of  the  first  or  any  subsequent  three  years  after  the  expira- 
tion of  the  said  eight  years,  and  of  such  their  desire  shall  give  to 
the  lessor,  his  heirs  or  assigns,  notice  in  writing  eighteen  calendar 
months  before  the  expiration  of  such  eighth  year,  and  thereafter 
[  •568  ]  before  the  expiration  of  any  such  three  years  (as  the  *case  may  be), 
then  in  such  case  (all  arrears  of  rent  being  paid,  and  all  and 
singular  the  covenants  and  agreements  on  the  part  of  the  lessees 
having  been  duly  observed  and  performed,)  this  lease  and  every 
clause  and  thing  herein  contained  shall,  at  the  expiration  of  the 
first  eighth  year  and  thereafter  at  the  expiration  of  any  such  third 
year  (whichever  in  the  said  notice  shall  be  expressed),  cease,  deter- 
mine, and  be  utterly  void  to  all  intents  and  purposes,  in  like 
manner  as  if  the  whole  of  the  said  term  of  forty-two  years  had 
then  run  out  and  expired ;  but  nevertheless  without  prejudice  to 
any  claim  or  remedy  which  any  of  the  parties  hereto  or  their 
respective  representatives  may  then  be  entitled  to  for  breach  of 
any  of  the  covenants  or  agreements  hereinbefore  contained." 

The  lease  then  contained  certain  covenants  on  the  part  of  the 
lessor,  and  concluded  with  an  arbitration  clause,  by  which,  in  the 
event  of  any  question  or  dispute  arising  between  the  parties  relative 
to  or  concerning  the  amount  of  any  damage  or  compensation  to  be 
paid  under  the  lease,  or  any  covenant,  clause,  word,  matter,  or 
thing  therein  contained,  either  of  the  said  parties  could  require  and 
obtain  a  settlement  thereof  by  arbitrators  to  be  chosen  as  therein 
mentioned.  The  declaration  assigned  two  breaches — one  being  the 
non-payment  of  rent  for  the  colliery  for  two  years  and  a  half, 
commencing  on  the  12th  day  of  May,  1847,  and  ending  on  the 
11th  day  of  November,  1849 ;  the  other  being  for  two  years  and  a 
half  rent  of  the  farm,  beginning  and  ending  at  the  same  times. 

The  defendants,  by  their  plea,  after  setting  out  the  lease  on  oyer^ 
stated  that  the  whole  of  the  rents  alleged  in  the  declaration  to 
have  become  due  and  payable,  had  become  due  and  payable  after 
the  12th  day  of  May,  1846,  and  after  the  lease  had  been  deter- 
mined, and  they  said  that  they,  being  desirous  to  quit  the  demised 
[  '569  ]  premises  at  the  end  *of  the  first  eight  years  of  the  said  term,  did, 
eighteen  calendar  months  before  the  expiration  of  the  first  eight 
years  of  the  said  term,  give  to  the  plaintiff  notice  in  writing  of 
such  their  desire,  and  thereby  gave  him  notice  that  they  would 
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quit  and  deliver  up  possession  of  the  said  demised  premises  on  the  Obey 
12th  day  of  May,  1846,  being  the  end  of  the  first  eight  years  of  fbiab. 
the  said  term :  And  the  defendants  further  said  that,  at  the  expira- 
tion of  those  eight  years,  all  arrears  of  the  said  rents  so  reserved 
and  made  payable  by  the  said  indenture  having  been  paid,  and  all 
and  singular  the  covenants  and  agreements  in  the  said  indenture 
contained  on  the  part  of  the  lessees  having  been  duly  observed  and 
performed  at  the  expiration  of  the  said  first  eighth  year  of  the 
said  term,  the  said  lease,  and  every  clause  and  thing  therein  con- 
tained, ceased,  determined,  and  were  utterly  void  to  all  intents  and 
purposes,  in  like  manner  as  if  the  whole  of  the  said  term  of  forty- 
two  years  had  then  run  out  and  expired. 

The  plaintiff  replied,  that  all  and  singular  the  covenants  and 
agreements  in  the  said  indenture  contained  on  the  part  of  the 
lessees  had  not  been  duly  observed  and  performed  at  the  expiration 
of  the  said  first  eighth  year  of  the  said  term,  in  manner  and 
form,  Ac. ;  but  that,  on  the  contrary,  after  the  making  of  the  said 
indenture,  and  during  the  term  thereby  granted,  and  before  the 
expiration  of  the  first  eight  years  of  the  said  term,  the  lessees 
wilfully  and  negligently  omitted  to  draw  and  pump  out  of  the  said 
colliery  and  coal  mines  divers  large  quantities  of  water,  which, 
during,  &c.,  was  standing,  remaining,  and  being  therein,  and 
which  they  then  might  and  ought  to  have  drawn  and  pumped 
thereout,  and  that  by  reason  and  in  consequence  of  such  neglect 
and  omission,  the  said  collieries  and  coal  mines  then  became  and 
were  drowned  and  overburdened  with  water  from  waters  in  the 
said  colliery,  contrary  to  the  said  indenture  *and  the  covenant  of  [  •570  ] 
the  lessees  in  that  behalf,  and  that  at  the  expiration  of  the  said 
first  eight  years  of  the  said  term  the  said  last-mentioned  breach  of 
covenant  was  still  subsisting  and  continuing. 

To  that  replication  the  defendants  put  in  demurrers,  both 
special  and  general.  The  judgment,  which  proceeded  on  the 
general  demurrer  alone,  was,  on  the  16th  July,  1860,  given  for 
the  defendants  (i). 

A  writ  of  error  was  brought  upon  that  judgment,  and  on  the 
.  20th  of  May,  1851,  that  Court  reversed  the  judgment  of  the  Court 
of  Exchequer,  and  gave  judgment  for  the  plaintiff  below  (2). 

The  present  writ  of  error  was  then  brought.     The  Judges  were 
summoned,  and  Mr.  Baron  Parke,  Mr.  Baron  Alderson,  Mr.  Justice 
Coleridge,   Mr.  Justice  Wightman,  Mr.  Baron   Piatt,  Mr.  Justice 
(1)  82  R.  R.  771  (5  Ex.  684).  (2)  82  R.  R.  781  (6  Ex.  597). 
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«BBY        Williams,  Mr.   Justice  Erie,  Mr.   Justice  Cresswell,   Mr.  Justice 
Fbiar.       Talfourd,  Mr.  Baron  Marfcin,  and  Mr.  Justice  Crompton  attended. 

571  ]  Mr.  Hugh  HiU  and  Mr.  Willes,  for  the  plaintiffs  in  error  : 

The  rule  of  construction  in  a  case  like  the  present  is,  that  the 
parties  to  the  deed  must  intend  to  mean  what  the  words  they  have 
used  in  the  proviso  indicate,  unless  such  a  construction  of  the 
words  should  involve  inconveniences  that  would  frustrate  the 
object  which  these  parties  had  in  view,  and  then  the  other 
portions  of  the  instrument  must  be  examined,  to  see  what  is  the 
sense  to  be  attributed  to  the  particular  words:  Kemble  v.  Farren  (i), 
Homer  V.  Flintof{2).  Here  the  *  *  inconvenience  of  prevent- 
ing the  tenants  from  terminating  the  lease  by  notice,  would  be 
very  considerable ;  for  The  Marquis  of  Bute  v.  Thompsion  (3)  shows 
that  a  fixed  rent,  such  as  exists  here,  is  payable  as  long  as  the 
lease  lasts,  though  after  the  tenant's  entry  it  should  be  found  that 
coals  cannot  be  got,  or  not  got  in  the  quantity  in  respect  of  which 
that  rent  was  fixed.  The  construction,  therefore,  of  this  proviso 
as  a  condition  precedent,  would  put  the  parties  on  an  inequality. 
The  clause  of  the  proviso  beginning  ''But  nevertheless"  does 
indeed  speak  of  "the  covenants  hereinbefore  contained,"  but  there 
is  not,  previous  to  that  clause,  any  covenant  for  any  act  to  be  done 
by  the  lessor,  so  that  the  proviso  does  not  operate  to  preserve  the 
rights  of  the  lessee  on  the  covenants  in  his  favour. 

A  case  directly  in  point  with  the  present  is  that  of  Datrson  v. 
Dyer  (4) f  where  the  lessee  covenanted  to  pay  the  rent,  and  the 
[•572]  landlord  covenanted  that  he,  "paying  the  *rent  "  at  the  appointed 
times,  should  quietly  enjoy.  On  disturbance  in  possession,  the 
lessee  was  held  entitled  to  bring  covenant,  though  when  the  cause 
of  action  accrued  the  rent  had  been  in  arrear  beyond  a  period  at 
which  the  landlord  was  entitled  to  enter  as  for  a  forfeiture,  for  the 
payment  of  rent  was  held  not  to  be  a  condition  precedent  to  the 
performance  of  the  covenant  for  quiet  enjoyment.  The  case  of 
Boone  v.  Eyre  (5)  is  directly  to  the  same  effect.  *  *  That  case 
was  recognised  in  The  Duke  of  St.  Albans  v.  Shore  {Q).  It  never 
could  have  been  intended  that  it  should  be  requisite  that  to  reserve 
to  themselves  the  right  given  by  this  proviso,  the  tenants  should 

(1)  31  R.  R  366  (6  Bing.  141).  (6)  1  H.  Bl.  270 ;  see  also  Giblxm  v. 

(2;  60  fi.  B.  866  (9  M.  &  W.  678).  Youiiy,  19  R  B.  510  (8  Taunt.  254), 

(3)  67  B.  R  688  (13  M.  &  W.  487).  aud  Fotheryili  v.  Walton,  20  B.  B,  567 

(4)  39  B.  B.  566  (5  B.  &  Ad.  584).  (8  Taunt.  576). 

(5)  2  R  B.  768  (1  H.  Bi.  273,  «.). 
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literally  perform  every  one  of  these  stringent  and  almost  impossible        Obby 

V, 

covenants ;  some  of  them,  indeed,  could  not  be  performed  during       friab. 
the  existence  of  the  lease :  and  then,  unless  it  can  be  argued  that 
some  are  conditions  precedent  while  others  are  conditions  subse- 
quent, the  construction  contended  for  by  the  other  side  cannot  be 
put  on  this  clause  in  the  lease.     ♦     *     ♦ 

The  case  of  Porter  v.  Shephard  (i)  will  be  relied  on  by  the  other  [  678  ] 
side,  but  that  case  does  not  govern  the  present.  The  words  there 
were  "from  and  after,"  and  that  difference  of  expression  clearly 
distinguishes  the  two  cases  from  each  other.  Another  ground  for 
the  judgment  of  the  Court  there  was,  that  if  the  lease  was  put  an 
end  to,  the  landlord  would  be  left  without  remedy  for  covenants 
broken;  but  here  the  proviso  itself  obviates  that  difficulty,  and 
the  construction  that  might  otherwise  be  put  upon  the  words 
that  "  this  lease,  and  everything  therein  contained,  shall  be 
void,  as  if  the  term  had  run  out  and  expired,"  will  not  be 
applicable.     *     *     * 

The  principles  and  authorities  which  must  govern  this  case  are  [  ^74  ] 
all  considered  in  the  note  to  Pordage  v.  Cole  {2).  In  Stavers  v. 
Curling  {z\  the  words  were  *' on  the  performance  of  the  above- 
mentioned  terms  and  conditions,"  and  they  were  held  not  to 
constitute  a  condition  precedent,  Lord  Chief  Justice  Tindal 
observing,  even  as  to  that  strong  form  of  expression,  that  "  courts 
of  justice  are  more  anxious  to  discover  and  be  governed  by  the 
intention  of  the  parties  than  to  follow  the  strict  and  technical 
form  of  words  used  in  the  instrument."  On  that  principle  the 
cases  of  Hays  v.  Bickerstaffe  (4)  and  Allen  v.  Babbington(6)  had 
long  previously  been  decided.  In  the  former,  the  words  were 
"  paying  the  rent  and  performing  the  covenants,"  in  the  latter, 
''  paying  "  alone;  and  in  each  case  it  was  held  that  there  was  no 
condition  precedent,  though,  as  to  the  former  of  these  cases,  it 
must  be  admitted  that  the  report  says,  ''  Atkyns,  Justice,  doubted." 
The  principle,  however,  there  acted  on  by  the  majority  of  the  Court, 
has  always  since  been  recognised :  the  intention  of  the  parties 
must  govern:  Warren  v.  Asters {ei).  In  Dawson  v.  Dyer {7),  the 
case  of  Simpson  v.  Titterell{s)  was  referred  to  for  a  contrary 
purpose.     *     *     ♦ 

(1)  3  R.  R.  305  (6  T.  R  660).  (6)  Sir  T.  Jones,  205, 

(2)  1  Wms.  Sauiid.  320,  n.  4.  (7)  39  R.  R.  566,  569  (5  B.  &  Ad. 

(3)  43  R.  R.  682  (3  Ring.  N.  C.  355).  684,  587). 

(4)  2  Mod.  34.  (8)  Cro.  Eliz.  242. 

(5)  Siderf.  280. 
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Grey  The  words  '^  all  and  singular  the  covenants  and  agreements  on 

Friab.  the  part  of  the  lessees  having  been  duly  observed  and  performed," 
[  576  ]  if  taken  as  constituting  a  condition  precedent,  will  render  it  neces- 
sary that  everything,  not  merely  the  subject  of  covenant  but  of 
ordinary  agreement,  shall  have  been  duly  performed,  before  the 
lessee  can  give  a  valid  notice  to  put  an  end  to  the  term.  But  some 
of  these  matters,  such  as  that  relating  to  arbitration  and  to  the 
performance  of  the  award,  refer  to  things  which  it  would  be  impos- 
sible to  perform  till  after  the  expiration  of  the  term  ;  and  even  as  to 
the  payment  of  rent  itself,  it  cannot  be  pretended  that  all  the  rent 
must  be  paid  before  the  notice  could  be  given,  for  some  portion  of  it 
would  not  then  have  accrued  due,  the  more  especially  as  its  amount 
might  be  increased  by  the  working  of  an  increased  quantity  of 
coal.    ♦     ♦     ♦ 

Mr.  Bramwell  and  Mr.  Manisty,  for  the  defendant  in  error : 

This  case  is  one  of  great  importance,  for  many  leases  are  in  this 
form,  and  the  decision  here  must  affect  property  to  a  great  extent. 
Unless  the  words  here  are  construed  as  constituting  a  condition 
precedent,  they  become  wholly  inoperative.    It  may  be  admitted 

f  *^^^  1  that  the  intention  of  the  *parties  must  govern  any  mere  form 
of  words,  the  proposition  for  which  Stavers  v.  Curling  (1)  has  been 
cited ;  and  then  it  is  contended  that  the  intention  of  the  parties 
here  was  to  create  a  condition  precedent.  No  doubt  could  be  enter- 
tained on  the  subject,  except  for  the  last  clause  in  the  proviso. 
Then  what  is  the  meaning  of  that  clause  ?  It  cannot  be  that  it 
should  have  the  effect  of  allowing  the  tenant  to  give  a  compulsory 
notice  to  quit,  though  no  rent  should  have  been  paid  and  no  cove- 
nants performed.  Yet  such  is  in  truth  the  meaning  that  the  other  side 
would  give  it.  The  proper  effect  of  the  clause  is  to  give  to  the  landlord, 
and  not  to  leave  to  the  tenant,  the  absolute  option  of  determining 
the  lease  by  a  notice.  And  such  would  naturally  be  the  intention 
of  the  parties.  Such  was  the  construction  put  by  the  Court  of 
King's  Bench  on  a  similar  proviso  in  a  lease,  in  the  case  of  Doe  d. 

r  577]  Bryan  v.  Banck8{2).  *  *  It  is  not  at  all  incongruous  that  the 
lease  should  be  put  an  end  to,  and  yet  that  an  action  for  any 
breach  of  covenant  committed  during  the  continuance  of  the  lease 
should  be  preserved  (3).     The  lessee  had  expressly  agreed  that  the 

(1)  43  R.  R.  682  (3  Bing.  N.  0.  355).       Cox,  88  R.  R.  69,  87  (3  H.  L.  C,  240, 

(2)  23  R.  R.  318  (4  B.  &  Aid.  401).        275). 

(3)  See     The    Attorney -General    v. 
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lessor  should  have  the  power  to  re-enter  for  every  breach  but  that  Grky 
of  non-payment  of  taxes.  That  circumstance  is  relied  on  by  the  friar. 
other  side  to  show  that  the  performance  of  every  one  of  these  cove- 
nants could  not  be  required  as  a  condition  precedent  to  the  right  to 
give  notice  to  determine  the  lease.  But  the  answer  is,  first,  that  the 
parties  may  choose  to  enter  into  such  an  agreement,  and  next,  that 
here  they  have  done  so,  having,  no  doubt,  trusted  to  each  other's 
fair  and  liberal  dealing,  and  the  lessor  was  evidently  intended  to 
have  an  option  which  was  not  extended  to  the  lessee. 

Then  as  to  the  authorities.  LiMer  v.  Lobley  (i),  and  cases  of  that 
kind,  are  not  in  point  for  the  construction  of  voluntary  agreements 
between  independent  parties.  The  first  case  that  is  applicable  to 
the  present  is  that  of  Parser  v.  Shephard  (2),  and  that  is  a  conclusive 
authority.  The  particular  words  there  used  do  not  distinguish  it 
from  the  *present.  Dawson  v.  Dyer  (8),  too,  though  quoted  on  the  C  *^^®  3 
other  side,  may  be  relied  on  for  the  defendant  in  error,  for  though 
the  decision  there  seems  to  be  the  other  way,  the  reasons  given  are 
in  favour  of  the  defendant  in  error ;  and  the  remark  of  Mr.  Justice 
Parke  (4)  on  the  case  of  Simpson  v.  TittereU  (5),  which  had  been 
cited  in  argument,  establishes  the  rule  that" a  proviso  always  implies 
a  condition,  if  there  be  not  words  subsequent  which  may  change  it 
into  a  covenant.''  The  proviso  here  is  the  condition,  and  there  are  no 
subsequent  words  which  have  the  effect  of  converting  it  into  a  mere 
covenant.  The  reasoning  of  that  observation  applies  with  full  force 
in  the  present  case. 

The  second  part  of  the  proviso  here  cannot  be  allowed  to  control 
the  former,  for  that  would  be  to  erase  the  covenant  contained  in  it, 
which  the  law  will  not  allow  :  Sanard  v.  Anstey  (6),  Hesse  v. 
Stevenson  (7).  The  case  of  ThomhiU  v.  Hall  (s)  laid  down  the  rule 
in  the  strongest  terms,  that  when  an  interest  is  given,  or  an  estate 
conveyed,  in  one  clause  of  an  instrument,  in  clear  and  decisive 
terms,  it  cannot  be  taken  away  or  cut  down  by  any  subsequent 
words  that  are  not  as  clear  and  decisive  as  the  words  of  the  clause 
giving  the  estate  or  interest.     *     *     * 

Mr.  Hill,  in  reply  :  L  579  ] 

There  is  nothing  here  which  shows  that  the  lessees  meant  to  bind 
themselves  for  forty-two  years  to  what  might  be  a  very  unprofitable 

(1)  7  Ad.  &  El.  124.  (5)  Cro.  Eliz.  242. 

(2)  3  R.  B.  305  (6  T.  B.  666).  (6)  2  Bing.  519. 

(3)  39  R  B.  566  (5  B.  &  Ad.  584).  (7)  44  B.  B.  880  (3  Bos.  &  P.  565). 

(4)  39  B.  B.  569  (5  B.  &  Ad.  587).  (8)  37  B.  B.  1  (2  CI.  &  Fin.  22). 
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Grey  concern,  and  to  give  to  the  landlord  the  option  of  refusing  to  free 
FriIb.  them  from  it.  Doe  d.  Bryan  v.  Bancks  (i)  does  not  support  the 
argument  for  which  it  is  cited.  That  case  was  determined  on  its 
own  peculiar  circumstances.  There  had  been  a  breach  of  a  parti* 
cular  covenant,  the  landlord  had  received  rent,  another  breach 
of  the  same  covenant  occurred,  and  it  was  held  that,  though  the 
covenant  said  that  the  lease  should  '*  be  void"  if  that  covenant  was 
broken,  those  words  did  not  operate  against  the  landlord.  That 
decision  was  correct,  for  otherwise  the  tenant,  by  his  own  wrongful 
act,  might  have  put  an  end  to  the  lease ;  but  that  decision  does  not 
touch  the  present  case.  The  difference  in  the  expressions  in  Poi-ter 
V.  SJiephard{2)  makes  that  case  also  distinguishable  from  the  present. 
There  was  not  in  that  case  anything  like  the  proviso  "but  neverthe- 
less "  to  be  found  here,  while  there  the  words  "  from  and  after  " 
gave  a  definite  and  absolute  meaning  to  the  other  part  of  the  clause. 
In  Saward  v.  Anatey  (8),  the  covenant  was  not  restrained  by  any 
subsequent  words,  but  here  it  is  so  restrained.  Stavera  v.  Curling  (4) 
I  ♦580  1  proceeded  *upon  principles  which  must  govern  the  present  case ; 
and  there  are  no  circumstances  here  which  render  those  principles 
inapplicable. 

The  Lord  Chancellor,  having  stated  the  circumstances  of  the 
case,  said  that  he  did  not  think  it  necessary  to  embody  these 
circumstances  in  the  form  of  a  supposed  case  for  the  opinion  of  the 
Judges,  but  should  give  the  Judges  the  record,  and  as  the  question 
raised  upon  it  was  purely  one  of  law,  should  propose  simply  to  ask 
them,  "Whether  on  this  record  judgment  ought  to  be  given  for  the 
plaintiffs  in  error,  or  the  defendant  in  error  ?  " 

Lord  Brougham  entirely  agreed  with  this  mode  of  putting  the 
question  in  the  present  instance. 

The  question  was  agreed  to,  and  was  put  to  the  Judges. 

Mr.  Baron  Parkb,  in  the  name  of  the  Judged,  requested  time 
to  answer  it. 

July  4.      Mr.  Baron  Martin  : 

In  answer  to  the  question  proposed  by  your  Lordships  to  the 
Judges,  I  have  to  state  that,  in  my  opinion,  judgment  ought,  on  this 
record,  to  be  given  for  the  plaintiffs  in  error. 

(1)  23  E.  B.  318  (4  B.  &  Aid.  401).     (3)  2  Bing.  619. 

(2)  3  B.  H.  305  (6  T.  B.  665).         (4)  43  B.  B.  682  (3  Bing.  N.  0.  355). 
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The  question  between  the  parties  is,  whether  the  performance        Qbrt 
of  the  covenants  contained  in  the  lease  was  a  condition  precedent       fbiar. 
to  the  determination  of  the  lease  by  the  lessees  under  the  proviso  ? 
I  am  of  opinion  that  it  was  not. 

It  is  clear  that,  notwithstanding  the  determination  of  the  term  by 
the  lessees,  it  was  contemplated  by  the  parties  that  the  lessor  might 
have  a  then  existing  cause  of  action  against  them  for  breaches  of 
covenant,  for  the  concluding  words  are  for  the  express  purpose 
of  protecting  this  right ;  but  this  appears  to  me  inconsistent  with 
the  contention  on  behalf  of  *the  defendant  in  error,  for,  according  to  [  ^58i  ] 
it,  the  precise  observance  of  all  the  covenants  is  a  condition  prece- 
dent to  the  lawful  determination  of  the  term  at  all ;  and  if  a  single 
one  of  these  covenants  had  ever  been  broken,  the  power  of  the 
lessees  to  determine  it  was  absolutely  gone.  It  has  been  said  that 
these  concluding  words  are  for  the  purpose  of  securing  to  the  lessor 
the  right  of  action  upon  the  covenants,  should  it  be  discovered  that 
they  had  been  broken  after  he  had  acted  on  the  notice  to  determine 
given  by  the  lessees.  They  are  quite  unnecessary  for  this  purpose, 
for  the  right  of  action  would  exist  without  them ;  but  when  it  is 
considered  that  the  notice  required  by  the  proviso  is  for  so  long 
a  period  as  eighteen  months,  it  does  not  occur  as  likely  that  a  want 
of  knowledge  as  to  the  performance  or  non-performance  of  the  cove- 
nants at  the  time  of  the  determination  of  the  lease  was  contemplated. 
It  seems  to  me  that  the  more  reasonable  mode  of  construing  this 
proviso  is,  to  hold  that  the  lessees  are  at  liberty  absolutely  to  put 
an  end  to  the  term  at  the  expiration  of  the  eighth  year,  but  that 
nevertheless  they  shall  remain  and  be  liable  for  any  breaches  of 
covenant  which  they  may  have  committed,  and  that  upon  payment 
of  all  arrears  of  rent  (the  word  "  arrears  "  itself  indicating  a  breach 
of  the  covenant  to  pay  the  rent),  and  all  the  covenants  being 
observed  and  performed  or  satisfied,  then  that  not  merely  the  term 
itself,  but  all  the  obligations  created  by  the  covenants  in  the  lease, 
shall  cease  and  be  at  an  end. 

This  construction,  reddendo  singtUa  singulis^  gives  effect  to  every 
word  in  the  sentence,  and,  as  I  think,  is  a  fair  and  reasonable 
construction  of  it.  But  assuming  that  there  is  a  difficulty  in  giving 
it  this  construction  upon  the  mere  words  of  the  proviso  itself,  there 
can  be  no  doubt,  I  apprehend,  that  it  was  the  intention  of  the  parties 
that  the  lessees  should  have  the  power  of  determining  the  lease  at 
the  end  *of  the  first  eight  years  of  the  term,  and  that  this  was  [  *S82  ] 
meant  to  be  a  real  power,  and  not  a  merely  delusive  one.    Now, 

B.B. — VOL,  XCIV,  17 
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Orkt  looking  at  the  covenants  contained  in  the  lease  on  the  part  of  the 
FRilfi.  lessees,  if  the  performance  of  these  covenants  be  held  to  be  a  con- 
dition precedent  to  the  power  of  putting  an  end  to  the  lease,  it  is, 
to  my  mind,  absolately  certain  that  the  power  could  never  be 
exercised  at  all.  The  slightest  deviation  from  any  covenant  would 
put  an  end  to  the  power ;  for  instance,  their  having  in  tillage  more 
than  the  prescribed  quantity  of  land,  the  not  summer-fallowing  the 
precise  number  of  acres  specified,  the  not  ploughing  this  fallow 
five  times,  however  unfit  and  improper  it  might  be  to  do  so,  in 
consequence  of  a  wet  season ;  the  not  laying  upon  every  acre  the 
precise  specified  quantity  of  lime  (there  being  covenants  in  the  lease 
as  to  all  these  particulars),  would,  upon  the  construction  contended  for 
on  behalf  of  the  defendant  in  error,  absolutely  extinguish  the  power 
of  determining  the  lease.  There  is  also  a  covenant  that  after  the 
harvest  next  preceding  the  expiration  or  sooner  determination  of 
the  term,  the  lessees  should  keep  uneaten  and  free  from  trespass, 
all  the  land  on  which  grass  seeds  had  been  sown  with  the  crop  next 
preceding.  Now,  supposing  the  lessees  had,  eighteen  months  before 
the  expiration  of  the  first  eight  years,  given  a  notice,  perfectly  valid 
in  every  respect,  of  their  desire  to  put  an  end  to  their  interest,  and 
had  always  paid  the  rent  upon  the  very  days  when  it  became  due, 
and  had  actually  performed  and  fulfilled  every  covenant  in  the  lease, 
yet  if,  upon  the  day  next  before  the  expiration  of  the  eight  years, 
the  cattle  of  a  neighbour  had  come  over  the  fence  and  trespassed 
upon  the  land  on  which  the  grass  seeds  had  been  sown,  then, 
according  to  the  argument  on  behalf  of  the  defendant  in  error,  the 
power  to  determine  the  lease  was  gone,  and  the  lessees  would  thereby 
[  ♦sss  ]  become  absolute  *tenants  for  the  entire  period  of  forty-two  years. 
I  cannot  think  that  this  was  the  real  intention  of  the  parties. 

The  rule  laid  down  by  Serjt.  Williams  in  his  note  to  Pordage  v. 
Cofe(i),  which  I  have  always  understood  to  be  the  ruling  authority 
upon  the  subject,  is,  that  questions  of  this  kind  are  to  be  decided 
according  to  the  intention  and  meaning  of  the  parties,  and  the  good 
sense  of  the  case,  and  that  technical  words  should  give  way  to  such 
intention.  And  it  certainly  seems  to  me  that  good  sense  dictates 
that  a  construction  should  be  avoided  which  practically  renders  a 
determination  by  the  lessees  of  the  lease  an  impossibility ;  and  that 
it  is  more  reasonable  that  the  power  to  determine  it  should  be 
deemed  unconditional,  whilst  at  the  same  time  there  is  secured 
to  the  lessor  the  full  and  entire  protection  of  the  covenants  in  his 

(1)  1  Saund.  320  b. 
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favour,  until  they  all  are  either  fully  performed  or  satisfied.     The        Gbet 

case  of  Hays  v.  Bkkerstaffe  Q)  seems  also  to  be  strongly  in  favour       fbiIb. 

of  the  plaintiffs  in  error.    In  a  subsequent  part  of  the  lease  here 

declared  on,  there  is  a  covenant  on  the  part  of  the  lessees,  that  it 

shall  bo  lawful  for  them,  they  well  and  truly  paying  the  rent  at  the 

appointed  days,  and  performing  all  and  singular  the  covenants  and 

agreements  on  their  parts  to  be  kept,  observed,  and  performed  (but 

not  otherwise),  peaceably  and  quietly  to  enjoy  the  premises  demised. 

I  cannot  distinguish  between  the  words  in  this  covenant  and  the 

words  in  the  proviso ;  indeed,  if  anything,  the  words  in  the  covenant 

seem  to  me  more  directly  to  make  the  payment  of  rent  and  the 

performance  of  the  covenant  a  condition  precedent  to  the  obligation 

of  the  covenant  attaching ;  for  the  words  ''  but  not  otherwise  "  occur 

in  it,  and  not  in  the  proviso.     Nevertheless,  in  Hays  v.  Bickerstaffe, 

the  Court  held  that  the  *  words  "  paying  the  rent  and  performing       [  *684] 

the  covenants,"  did  not  render  the  performance  of  these  acts  a 

condition  precedent  to  the  covenant  for  quiet  enjoyment  attaching, 

but  that  the  covenant  was  absolute ;  and  this  case,  I  believe,  has 

been  acted  upon  ever  since  its  decision.     The  judgment  of  the  Court 

of  Common  Pleas,  in  Slavers  v.  Curling  (2),  is  also,  in  my  opinion, 

in  favour  of  the  plaintiffs  in  error.     The  master  of  a  ship  had  bound 

himself  to  the  performance  of  a  great  many  terms  and  conditions, 

and  the  owner  covenanted  that,  on  the  performance  of  the  terms 

and  conditions,  he  would  pay  the  plaintiff  a  certain  proportion  of 

the  net  produce  of  the  profit  of  the  adventure.     The  Court  of 

Common  Fleas  was  of  opinion  that  the  performance  of  the  terms 

and  conditions  was  not  a  condition  precedent ;  and  Chief  Justice 

TiNDAL,  after  referring  to  Boon  v.  EyrCy  as  the  leading  case  on  the 

subject,  says  "  that  courts  of  justice  are  more  anxious  to  discover 

and  be  governed  by  the  intention  of  the  parties,  than  to  follow  the 

strict  and  technical  form  of  words  used  in  the  instruments."     The 

case  of  Porter  v.  Shephard  (3)  was  strongly  relied  upon  on  behalf  of 

the  defendant  in  error,  as  being  conclusive  in  his  favour.     There 

can  be  no  doubt  that  it  is  perfectly  competent  for  parties,  if  they 

think  fit,  to  render  the  strict  performance  of  all  the  covenants  in  a 

lease  a  condition  precedent  to  a  power  by  the  lessee  to  determine  it 

by  a  notice ;  but  I  own  I  very  much  doubt  whether  the  words  in 

the  proviso  in  question,  assuming  the  concluding  part  as  to  the 

preservation  of  the  right  of  action  in  respect  of  the  broken  covenants 

(1)  2  Mod.  34.  (3)  3  R.  H.  305  (6  T.  R.  665). 

(2)  43  E.  R  682  (3  Bing.  N.  C.  355). 
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Gbbt        not  to  exist,  are  sufficient  for  the  purpose.    I  do  not  think  the 

Friar.       argument  of  Mr.  Wood  in  that  case  received  sufficient  attention 

from  the  Court;  and  I  afti  disposed  to  think  that  the  same  principle 

[  'sss  ]      which  prevents  a  sum  of  money  being  *treated  as  liquidated  damages, 

when  it  extends  to  a  variety  of  minute  breaches  of  contract,  would 

also  prevent  such  general  words  as  the  present  from  being  deemed 

to  create  a  condition  precedent,  when  the  slightest  breach  of  one  of 

a  very  great  number  of  covenants  (some  of  very  trifling  consequence 

indeed)  would  extinguish  so  valuable  and  important  a  power  as  that 

of  the  determination  of  the  lease.    I  should  be  inclined  to  say 

that,  under  such  circumstances,  the  parties  had  not  used  sufficiently 

apt  words,  and  not  sufficiently  expressed  their  intention  to  this  effect. 

For  these  reasons  I  think  that,  upon  this  record,  judgment  ought 

to  be  given  for  the  plaintiffs  in  error. 

Mb.  Justice  Grompton,   having  stated  the  circumstances  of   the 
case,  said : 

Whether  particular  words  do  or  do  not  amount  to  a  condition 
precedent,  must  be  gathered  from  the  real  intention  of  the  parties, 
as  appearing  upon  the  whole  instrument.  If  such  intention  is 
apparent,  the  parties  must  be  bound  by  the  bargain  which  they  have 
chosen  to  enter  into;  but  in  ascertaining  the  meaning  and  true 
construction  of  the  deed,  it  is  by  no  means  unimportant  to  observe 
what  the  effect  of  the  construction,  one  way  or  the  other,  would  be. 
Accordingly,  the  counsel  for  the  plaintiff  in  error,  in  their  argument, 
pointed  out  the  multiplicity  and  minute  nature  of  the  covenants 
contained  in  this  lease,  and  argued,  from  the  impossibility  of  per- 
forming all  of  them  to  the  letter,  that  the  parties  were  not  likely  to 
have  intended  that  the  benefit  of  this  clause  was  to  be  lost  to  the 
lessee  by  the  infraction  of  any  of  the  numerous  and  minute 
covenants. 

A  proviso  of  this  kind,  being  for  the  benefit  of  the  lessee,  and 
being  one  in  its  nature  to  be  useful  only  when  the  lessee  desires  to 
put  an  end  to  his  lease  against  the  will  of  his  lessor,  it  seems  hardly 
[  *586  ]  likely  that  the  arrangement  *should  be  such  as  to  leave  it  practically 
in  the  power  of  the  lessor  to  say  whether  the  lessee  should  ever  be 
able  to  avail  himself  of  it  or  not.  I  quite  agree  with  what  was  said 
in  the  Exchequer  Chamber,  that  these  reasons  would  not  justify  the 
Court  in  refusing  to  put  the  construction  upon  the  words  which 
they  plainly  require ;  but  they  appear  to  me  to  be  important  in 
ascertaining  what  that  construction  is,  and  whether  the  words  do 
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not  really  bear  a  constraction  leading  to  consequences  which  the  Obey 
parties  were  not  likely  to  have  contemplated.  Words  capable  of  fbiar. 
being  treated  as  conditions  precedent  to  rights  of  action  have,  in 
many  cases,  some  of  which  were  cited  at  the  Bar,  been  construed  as 
not  amounting  to  conditions  precedent,  by  looking  at  the  provisions 
of  the  whole  deed  as  assisting  to  ascertain  the  meaning  and  con- 
struction of  the  particular  expressions  ;  and  words  of  this  nature 
cannot  be  said  necessarily  to  amount  to  conditions  precedent,  as 
they  are  not  construed  to  do  so  when  they  occur  in  the  common 
case  of  covenants  for  quiet  enjoyment. 

It  was  said  on  behalf  of  the  plaintiff  below,  that  he  might  reason- 
ably have  wished  to  guard  himself,  and  that  he  had  guarded  himself, 
by  words  of  express  condition,  against  being  left,  on  the  determina- 
tion of  the  term,  with  the  covenants  broken,  with  the  property  out 
of  repair,  and  with  the  rent  unpaid ;  and  several  arguments  founded 
upon  different  parts  of  the  deed,  and  upon  the  probable  intentions 
of  the  parties,  to  be  collected  from  the  whole  deed,  were  insisted 
upon  at  the  Bar  for  each  party ;  and  the  question  now  is,  "  What 
is  the  construction  to  be  put  upon  the  proviso  in  question,  occurring 
in  a  deed  containing  the  stipulations  relied  upon  by  the  respective 
parties?" 

To  make  out  that  the  proviso  in  this  case  was  a  condition 
precedent,  the  case  of  Portei*  v.  Shephard  (i)  was  *relied  on.  In  that  [  *587  ] 
case  words  nearly  similar  to  those  in  the  commencement  of  the 
proviso  in  the  present  case  were  held  to  amount  to  a  condition 
precedent.  There  were,  however,  in  the  proviso  in  that  case  no 
words  contemplating  that  the  covenants  might  be  broken,  and  yet 
the  term  be  determined  by  the  notice ;  whilst  in  the  present  case  I 
find  it  stated  what  is  to  take  place  in  case  the  covenants  have  not  been 
performed,  although  the  term  has  been  determined  by  the  notice. 

It  seems  to  me  impossible  to  say  that  the  words  clearly  show  that 
the  performance  of  the  covenants  is  to  be  a  condition  precedent  to 
the  determination  of  the  term,  when  there  are  provisions,  though 
probably  unnecessary  ones,  for  recovering  damage  for  prior 
breaches  of  covenant  in  case  of  the  lease  being  determined  by 
notice. 

On  reading  the  whole  proviso  together,  including  the   clause 

beginning  "  But,  nevertlieless,''  it  will  be  found  that  the  events  of 

the  covenants  having  been  duly  performed,  and  of  their  not  having 

been  duly  performed,  are  both  contemplated,  and  that  the  clause 

(1)  3  R.  R  30d  (6  T.  R.  666). 
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Gbst  provides  for  each  of  those  cases.  It  seems,  then,  to  have  occurred 
Friab.  ^  ^^^  minds  of  the  parties,  that  there  may  be  covenants  broken  at 
the  time  of  the  expiration  of  the  notice ;  and  that  it  would  not  be 
proper  that  in  such  case  the  lease  and  all  the  clauses  should  be 
utterly  void,  as  they  have  stipulated  that  they  should  be  on  the 
other  contingency.  What  then  is  to  be  collected  from  the  words 
they  use,  as  to  their  intention  in  such  a  case  ?  Is  it  that  the  lease 
is  not  to  be  determined,  and  that  the  proviso  is  to  be  lost  to  the 
lessee  ?  It  seems  to  me  that  such  cannot  have  been  their  intention, 
for  they  say,  "  But,  nevertheless,  without  prejudice  to  any  claim  or 
remedy  which  any  of  the  parties  may  then  (that  is,  at  the  time  of 
the  determination  of  the  lease)  be  entitled  to  for  breach  of  any  of 
[  •MS  ]  the  covenants  or  agreements  hereinbefore  *contained  "  (these  being, 
as  was  stated  in  the  argument,  covenants  on  the  part  of  the  lessees). 
The  effect  seems  to  me  to  be,  if  all  the  covenants  are  duly 
performed,  the  term  is  at  an  end ;  the  lease  is  waste  paper,  and  the 
clauses  are  all  void ;  but  if  the  covenants  have  been  broken,  the 
parties  do  not  say  that  the  term  is  not  to  be  ended,  but  they  make 
other  provisions,  and  say  that  the  clauses  containing  the  remedies 
for  such  breaches  to  which  they  are  then  entitled,  notwithstanding 
the  determination  of  the  term,  shall  still  continue.  It  is  not  said 
that  in  such  case  the  term  shall  not  cease,  but  that  in  such  case 
there  shall  be  a  right  of  action,  and  that  the  clauses  in  question 
for  that  purpose  shall  still  be  in  existence. 

The  word  '*  nevertheless  "  appears  to  me  to  mean,  although  the 
lease  is  determined ;  and  I  can  give  no  other  effect  to  the  expression, 
''  but,  nevertheless,  without  prejudice,  &c.,"  except  by  supposing 
that  the  lease  is  to  be  determined,  notwithstanding  some  cove- 
nants have  been  broken.  The  words  "  but,  nevertheless,"  &C.9 
seem  to  me  to  say,  the  lease  shall  terminate  as  in  the  former 
case,  but  in  the  case  of  any  of  the  covenants  having  been 
broken,  such  covenants,  and  the  clauses  relating  thereto,  shall 
remain  in  force. 

The  suggestions  which  have  been  made  in  answer  to  the  argument 
arising  on  the  effect  of  the  latter  part  of  this  proviso,  do  not  appear 
to  me  to  be  satisfactory.  I  think  that  in  a  stipulation  apparently 
framed  to  meet  the  case  of  claims  and  remedies  for  all  breaches  of 
covenant  then  existing,  it  is  hardly  probable  that  the  parties  were 
considering  such  cases  as  those  of  the  lessor  having  acted  on  the 
notice,  or  assented  to  the  determination  of  the  lease  by  acceptance 
of  the  notice,  either  in  ignorance  of  the  breaches  of  covenant, 
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or  meaning  to  waive  them.    I  do  not  think  that  the  stipulation        Gbbt 

is  properly  explained  as  referring  to  the  rights  *of  the  lessee,  as       fbiab. 

it  distinctly  applies  and  refers  to  the  claim  and  remedies  of  any       [  *f>S9  ] 

of  the  parties,  and  as  the  covenants  mentioned  in  the  early  part  of 

the  proviso  as  "  the  hereinbefore-mentioned  covenants  "  are  almost 

entirely,  if  not  altogether,  covenants  on  the  part  of  the  lessees.  Nor 

do  I  think  that  the  stipulation  has  reference  only  to  breaches  of 

some  of  the  covenants,  which,  it  was  said,  might  be  committed  after 

the  determination  of  the  term,  as  I  think  that  the  words  *'  to  any 

claim  or  remedy  which  any  of  the  parties  may  then  be  entitled  to 

for  breach  of  any  of  the  covenants  hereinbefore  contained,"  distinctly 

refer  to  breaches  committed  before  the  determination  of  the  lease. 

The  stipulation  being  general,  as  to  breaches  of   covenant,  and 

applying  to  all  breaches  as  to  which  a  claim  might  be  subsisting, 

I  see  no  reason  to  suppose  that  the  parties  were  referring  to  cases 

only  which  appear  to  me  to  be  far-fetched,  and  not  the  ordinary 

cases  likely  to  occur,  or  to  have  suggested  themselves  to  the  minds  of 

the  parties  as  being  necessary  to  be  provided  against,  whilst  I  think 

it  very  likely  that  if  the  parties  intended  the  term  to  be  determined 

by  the  notice,  notwithstanding  the  breach  of  the  covenants,  they 

would  have  thought  it  worth  while,  after  saying  that  if  the  covenants 

were  performed,  the  lease  and  all  clauses  should  be  void,  to  add, 

that  they  should  not  be  void  as  to  by-gone  breaches  of  covenant, 

especially  as  at  one  time  doubts  seem  to  have  been  entertained  as 

to  the  right  to  sue  after  the  determination  of  the  lease. 

When  so  many  learned  persons  have  taken  different  views  of  this 
case,  it  would  ill  become  me  to  express  any  confident  opinion  ;  but 
not  being  satisfied  that  the  parties  intended  to  make  the  perform- 
ance of  the  covenants  a  condition  precedent,  when  they  clearly 
appear  to  me  to  have  contemplated  that  the  lease  might  be  deter- 
mined, though  the  covenants  had  been  broken,  and  not  being 
satisfied  with  the  ^explanation  of  the  stipulation  at  the  end  of  the  [  *^^  1 
proviso  suggested  on  the  part  of  the  plaintiffs  below,  I  think  that  I 
ought  to  answer  your  Lordships'  question  by  saying  that  in  my 
opinion  the  plaintiffs  in  error,  the  defendants  below,  were  entitled 
to  the  judgment  as  pronounced  in  their  favour  by  the  Court  of 
Exchequer. 

Mb.  Justice  Talfoubd  : 

In  reply  to  your  Lordships'  question,  I  humbly  submit  my  opinion 
that  judgment  ought  to  be  given  for  the  defendant  in  error. 
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Gbrt  The  consideration  of  the  question  involves  a  choice  of  difficulties, 

Fbiab.  arising  from  an  apparent  conflict  of  two  clauses  placed  by  the 
framer  of  the  lease  in  juxtaposition ;  by  the  first  of  which  it  would 
seem  that  all  the  covenants  of  the  lessees  must  be  performed  before 
its  avoidance,  while  the  last  purports  to  reserve,  notwithstanding 
its  avoidance,  remedies  to  each  party  for  breach  of  such  of  the 
covenants  as  precede  the  proviso.  It  will  be  convenient,  firstly,  to 
consider  the  import  which  the  first  clause  would  bear  if  standing 
alone ;  and,  secondly,  to  inquire  how  far  such  import  is  affected  by 
the  subsequent  words.  Now,  on  the  first  view  of  the  case,  it  can 
scarcely  be  contended  that  the  performance  of  the  lessees'  covenants 
must  not  be  regarded  as  a  condition  precedent  to  the  avoidance 
of  the  lease.  The  words  are  similar  to  those  contained  in  the  case 
of  Porta'  V.  Shephard  (i),  except  that  in  that  case  the  precedence  of 
the  condition  is  indicated  by  the  use  of  the  words  '^  from  and  after" 
applied  to  the  avoidance,  and  in  this  case,  by  the  use  of  the  past 
tense,  '^  having  been,"  in  the  corresponding  position.  If  the  words 
have  not  this  meaning,  it  seems  scarcely  possible  to  attach  to  them 
[  •sgi  ]  any  meaning  at  all.  *The  only  suggestion  offered  is,  that  they 
may  be  intended  to  qualify  the  avoidance  of  the  lease,  so  as  to 
prevent  an  apprehended  destruction  of  the  remedies  arising  out  of 
it ;  that  although  the  lease  was  to  be  determined  absolutely  at  the 
end  of  the  notice,  it  was  only  to  be  void,  as  ths  foundation  of  rights 
of  action,  when  its  covenants  were  fulfilled.  But  if  so  read,  there 
would  be  no  provision  whatever  for  the  determination  of  the  term, 
apart  from  the  perfect  avoidance  of  the  lease  on  the  performance 
of  the  covenants^  unless  the  first  clause  be  taken  from  its  position, 
and  interpolated  between  words  which  are  obviously  mere  cumula- 
tive expressions  to  denote  the  same  thing,  and  would  then  be  read 
thus :  ''  Then  and  in  such  case,  this  lease  shall,  at  the  expiration 
of  the  eighth  year,  &c.,  determine  and  (all  arrears  of  rent  being 
paid,  and  all  and  singular  the  covenants  on  the  part  of  the  lessees 
having  been  duly  observed  and  performed),  be  utterly  void  to  all 
intents  and  purposes,  in  like  manner  as  if  the  whole  term  of  forty- 
two  years  had  run  out  and  expired," — a  transposition  singularly 
violent.  It  may  be  that  the  introduction  of  the  analogy  between 
the  determination  by  notice  and  efflux  of  time  is  not  necessarily 
fatal  to  this  supposition,  as  the  parties  who  probably  thought  that 
words  of  entire  avoidance  of  the  lease  might  prevent  the  continuance 
of  a  remedy  by  action,  may  possibly  have  thought  such  to  be  the 

(1)  3  R  E.  305  (6  T.  R.  665). 
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law  when  leases  expire  by  efflux  of  time ;  but  if  they  so  thought,  Grbt 
they  have  expressly  provided  against  this  imaginary  mischief  by  fr^ab. 
the  clause  which  follows,  and  which  is  perfectly  apt  for  that  pur- 
pose. Having  reference,  therefore,  to  these  words  themselves,  and 
to  their  position  by  way  of  introduced  parenthesis  in  the  very  body 
of  the  clause  which  gives  to  the  notice  its  desired  force,  I  can  see 
no  ground  of  doubt  that  they  form  a  condition  precedent  to  the 
determination  of  the  term  by  the  exercise  of  the  option  given  to  the 
^lessees.  It  has  been  argued,  that  the  covenant  for  quiet  enjoy-  [  *^^  ] 
ment,  which  is  clearly  an  independent  covenant,  is  expressed  in 
similar  terms ;  but  this  is  otherwise,  for  the  words  applied  to  that 
covenant  are  present,  not  past, — "  paying  the  rents  and  performing 
the  covenants ; "  which  words  are  expounded  by  the  proviso  of 
re-entry  itself,  which  refers  to  the  covenant  for  quiet  enjoyment, 
and  provides  that  in  case  of  any  of  the  enumerated  breaches,  the 
covenant  for  quiet  enjoyment  shall  cease  and  be  void.  It  has  also 
been  argued,  that  the  perfect  performance  of  all  the  covenants  on 
the  part  of  the  lessee  is  so  difficult  as  to  border  on  impossibility, 
and  that  therefore  it  is  unreasonable  to  suppose  it  to  have  been 
contemplated  as  a  condition  precedent  to  the  exercise  of  an  option 
which  it  would  render  worthless.  It  has  been  answered,  that  this 
objection  would  apply  to  the  ordinary  proviso  for  re-entry,  which, 
if  strictly  acted  on  by  the  lessor,  and  practically  enforced  by  juries, 
would  render  every  lease  containing  it  determinable  at  the  lessor's 
pleasure ;  and  this,  although  the  analogy  is  not  perfect,  may  well 
illustrate  the  species  of  confidence  which  persons  who  take  leases 
habitually  place  in  their  lessors,  that  they  will  not  vexatiously  use 
the  customary  powers  they  insist  on.  But  the  truth  probably  is, 
that  in  the  framing  of  the  proviso  in  question,  the  parties  did  not 
intend  to  use  the  words  "  duly  observed  and  performed  "  in  their 
technical  sense,  as  importing  that  no  covenant  during  the  eight 
years  or  longer  period  had  ever  been  broken ;  in  which  sense  they 
are  certainly  unreasonable ;  but  in  a  sense  in  which  they  import  a 
condition  perfectly  natural  and  just,  namely,  that  before  the  expira- 
tion of  the  notice,  the  objects  of  the  covenants  should  be  attained, 
that  is,  that  the  works  should  be  put  into  repair,  the  water  pumped 
out  of  the  mine,  and  everything  done  which  the  lessees  were  bound 
to  do  in  order  that  they  might  *deliver  up  the  premises  in  a  proper  [  *^^^  ] 
condition  to  their  landlord.  The  great  length  of  the  period  of 
eighteen  months,  provided  for  the  currency  of  the  notice,  seems 
intended  for  such  a  purpose ;  and  if  this  was  the  intention  of  the 
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Gbkt  parties,  it  was  more  reasonable  than  the  position  alleged  by  the 
Friar.  lessees,  that  they  should  be  at  liberty  to  throw  the  mine  on  the 
hands  of  the  lessor  in  such  a  state  as  the  replication  suggests,  only 
leaving  to  the  lessor  a  remedy  by  action  for  damages.  We  come 
now  to  the  words  which,  it  must  be  admitted,  create  a  diflSculty : 
"  But,  nevertheless,  without  prejudice,"  &c.  These  words  have  no 
legal  operation  or  effect  whatever,  as  they  merely  express  what  the 
law  in  their  absence  would  secure  to  the  parties,  rights  of  action  on 
a  determined  lease.  Still,  although  they  avail  nothing,  they  must 
mean  something.  To  the  suggestions  made  in  the  judgments  of 
the  Exchequer  Chamber,  that  they  may  be  intended  to  apply  to 
after-discovered  breaches,  or  to  an  acceptance  of  the  notice  by  the 
lessor,  notwithstanding  covenants  broken,  or  to  the  preservation  of 
the  right  of  the  lessee  to  sue  the  lessor,  may  be  added,  that  there 
are  covenants  to  be  performed  by  the  lessee,  and  claims  which  may 
arise  under  the  claim  of  arbitration,  after  the  expiration  of  the 
term.  If  I  might  speculate  on  the  cause  of  the  introduction,  I 
should  attribute  it  to  some  doubt  arising  in  the  mind  of  the  framer 
of  the  lease,  whether  there  might  not  arise  some  case  in  which  the 
rights  of  the  parties  to  sue  might  be  improvidently  abolished ;  and 
thereupon  he  introduced  superfluous  words,  not  pointed  to  any 
particular  covenant,  but  large  enough  to  cover  any,  according  to  a 
practice  of  adding  provisoes  in  modem  legislation.  If  all  these 
explanations  should  fail,  still  I  should  think  that  less  violence  will 
be  done  to  the  language  of  the  lease  by  regarding  the  latter  words 
as  impertinent  and  unmeaning,  as  they  are  certainly  inoperative, 
[  •594  ]  than  by  *striking  out  the  former  from  the  very  body  of  the  clause 
which  gives  the  lessee  that  option  on  which  his  defence  is  based. 

For  these  reasons  I  think  the  decision  of  the  Court  of  Exchequer 
Chamber  is  right,  and  that  the  judgment  should  accordingly  be  for 
the  defendant  in  error. 

Mb.  Baron  Aldbrson  : 

After  much  consideration  and  some  hesitation,  I  have  come  to 
the  conclusion  that  this  case  cannot  substantially  be  distinguished 
from  the  case  of  Porter  y.  Shephard  (i),  and  that  the  performance 
of  these  covenants  is,  notwithstanding  the  introduction  of  the  latter 
words  in  it,  made  by  the  lease  a  condition  precedent  to  the  power 
of  the  lessees  by  notice  to  determine  it. 

It  is  true  that  some  inconveniences  will  follow  from  thus  reading 
(1)  3  B.  B.  305  (6  T.  &  665). 
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this  proviso.  There  is  a  great  variety  of  covenants  in  the  lease,  Gret 
some  of  them  more,  some  less,  important;  and  to  make  the  due  friab. 
performance  of  all  a  condition  precedent  to  the  power  of  determining 
the  lease,  is  no  doubt  to  give  little  efifect  to  it  on  his  behalf.  But 
the  words  requiring  all  the  covenants  on  his  part  to  have  been  per- 
formed by  him  are  plain  and  direct,  and  the  opposite  construction 
labours  under  a  similar  difficulty  of  giving  no  efifect  to  words 
introduced  clearly  on  the  behalf  of  the  lessor. 

If  I  were  to  conjecture  what  the  parties  really  meant,  I  should 
say  that  they  perhaps  meant  to  confine  these  words  to  the  cove- 
nants for  the  breach  of  which  the  lessor  was,  by  the  clauses  of  the 
lease  immediately  preceding  the  proviso,  entitled  to  re-enter,  and 
not  to  all  the  minute  and  comparatively  unimportant  covenants, 
and  that  the  breach  of  these  was  intended  to  be  compensated  under 
the  words  ^immediately  following,  and,  as  it  is  said,  qualifying  the  [  *595  ] 
proviso.  But  however  this  may  be,  I  do  not  think  these  words  so 
far  qualify  the  proviso  here  as  to  make  the  plain  construction  of 
the  words  of  it  other  than  a  condition  precedent  to  the  determina- 
tion by  notice.  Those  words  may  have  efifect  in  giving  to  the  lessor 
power,  even  if  he  accepts  the  notice,  of  still  bringing  actions  for 
antecedent  breaches  of  covenant, — a  difficulty  which  was  put  to  the 
Court  in  Porta'  v.  Shephard ;  and  this  acceptance  may  have  taken 
place  in  ignorance  by  the  lessor  of  the  breaches  of  covenant,  which 
would  be  an  additional  reason  for  the  insertion  of  those  latter 
words.  But  I  think  that  the  condition  precedent,  even  taking  the 
words  of  it,  may  really  mean  that  covenants  broken,  if  the  breach 
shall  be  compensated  for  before  the  expiration  of  notice,  shall  be 
considered  as  covenants  duly  performed  within  this  proviso.  For 
as  rent  in  arrear,  if  paid  before  the  expiration  of  the  notice,  clearly 
is  within  it,  so  the  performance  of  the  other  covenants  being  found 
in  conjunction  with  it,  may  bear  the  like  interpretation. 

I  answer  this  question  of  your  Lordships,  therefore,  that  in  my 
opinion  this  was  a  condition  precedent,  and  that  the  replication  on 
this  record  is  a  valid  replication,  and  that  judgment  ought  to  be 
given  for  the  defendant  in  error. 

Mr.  Justice  Grbsswbll  : 

The  question  proposed  by  your  Lordships  in  this  case  depends 
upon  the  construction  to  be  put  upon  a  clause  introduced  by  way 
of  proviso  in  a  mining  lease.  It  is  unnecessary,  in  following  so 
many  of  my  learned  brethren,  to  refer  to  the  pleadings,  or  to  the 
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Grbt        various  stages  in  which  this  question  has  been  considered  in  the 

Fbiab.       Courts  below. 

[  •596  ]  According  to  the  opinions  expressed  in  the  Courts  of  *Exchequer 

and  Exchequer  Chamber,  this  proviso,  if  confined  to  the  words 
already  quoted,  would  have  made  the  performance  of  the  covenants 
and  agreements  contained  in  the  lease  a  condition  precedent  to  the 
determination  of  it  by  notice  at  the  end  of  the  first  period  of  eight 
years,  or  any  subsequent  period  of  three  yoars ;  that  it  could  not  be 
distinguished  from  Porter  v.  Shephard  (1).  In  that  opinion  I 
entirely  concur ;  and  it  seems  to  me  that  when  the  terms  of  the 
covenant  for  quiet  enjoyment  are  compared  with  the  terms  of  the 
clause  in  question,  there  can  be  no  doubt  that  the  parties  intended 
to  create  a  condition  precedent.  But  it  has  been  argued  that  the 
words  which  follow,  "But,  nevertheless,  without  prejudice,"  &c., 
qualify  the  former  part  of  the  proviso,  and  are  inconsistent  with 
giving  it  the  effect  of  a  condition  precedent,  for  that  assumes  that 
no  covenant  has  been  broken,  and  that  therefore  no  remedy  or 
claim  for  such  breach  could  exist,  and  that  it  being  necessary  to 
give,  if  possible,  some  meaning  to  every  part  of  the  lease,  the  pro- 
viso must  be  so  construed  as  to  have  something  upon  which  the 
latter  part  of  it  can  operate,  and  that  therefore  the  performance  of 
covenants  cannot  be  treated  as  a  condition  precedent  to  the 
determination  of  the  lease.  But  if  the  former  part  of  the  proviso 
is  so  worded  as  to  leave  no  doubt  on  my  mind  that  the  parties 
intended  it  to  operate  as  a  condition  precedent,  notwithstanding  the 
addition  to  it,  whereof  the  meaning  may  be  very  doubtful  and 
obscure,  I  should  still  think  myself  bound  to  give  effect  to  that 
which  remains  clear.  The  latter  branch  of  the  clause,  however,  as 
it  seems  to  me,  is  capable  of  receiving  a  construction  consistent 
with  that  which  I  take  to  be  the  plain  meaning  of  the  former  part. 

[  •597  ]  The  lessees  *are  to  make  compensation,  from  time  to  time,  for 
damage  of  various  kinds  which  may  be  done  to  the  lessor  by  the 
exercise  of  the  privileges  conferred  by  the  lease ;  and  if  differences 
arise  respecting  them,  they  are  to  be  referred  to  arbitration.  Now 
damage  may  have  been  done,  and  the  compensation  to  be  made  not 
ascertained  at  the  expiration  of  the  notice,  and  the  latter  branch  of 
the  clause  may  have  been  introduced  to  keep  unimpaired  the  claim 
of  the  lessor.  Again,  the  lessees  covenanted  to  indemnify  the  lessor 
against  any  claim  that  might  be  made  against  him  by  any  of  his 
tenants  by  reason  of  anything  done  by  the  lessees.  Under  that 
(1)  3  B.  R.  305  (6  T.  B.  665). 
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coyenant  (although  not  broken  at  the  expiration  of  the  notice)  the  Oret 
lessor  might  have  a  claim  to  which  the  latter  branch  of  the  proviso  Friar. 
would  be  applicabla  It  may,  therefore,  have  an  operation  con- 
sistent with  that  which  it  is  agreed  would  be  the  construction  of 
the  former  branch,  had  it  stood  alone.  This  gives  effect  to  each 
part,  without  altering  or  putting  a  forced  construction  upon  either- 
I  am  therefore  of  opinion  that  we  are  bound  so  to  construe  it,  and 
consequently,  that  judgment  should  be  pronounced  in  favour  of  the 
defendant  in  error. 

Mb.  Justice  Erle: 

I  am  of  opinion  that  judgment  should  be  given  for  the  defendant 
in  error,  on  the  ground  that  the  performance  of  the  covenants  in 
the  lease  by  the  lessee  was  a  condition  precedent  to  the  power  of 
determining  the  lease  by  notice.  The  form  of  words  expresses  this 
meaning,  according  to  common  understanding:  ^'  If  the  lessees 
shall  give  eighteen  calendar  months'  notice  before  the  end  of  the 
eighth  year,  then,  all  covenants  on  their  part  having  been  per- 
formed, the  lease  shall  determine,  as  if  it  had  expired.*' 

The  same  form  of  words  was  decided  to  have  this  meaning  *in  t  *^^®  1 
Porter  V.  Shephard  (1);  and  the  provision  is  important  to  protect  the 
landlord  against  the  fraud  or  malice  of  the  lessee,  who,  in  the  case 
of  a  mine,  may  so  work  as  to  obtain  in  a  short  time  large  profit  and 
destroy  the  future  capabilities  for  working,  and,  by  bankruptcy  or 
insolvency,  get  discharged  from  the  damages  awarded  for  breach  of 
covenant,  and  by  the  notice  free  himself  from  further  liability 
during  the  term ;  and  unless  this  effect  is  given  to  these  words, 
they  are  inoperative.  The  case  for  the  plaintiff  in  error  rested 
mainly  on  the  proviso  following  this  clause,  viz.,  "  But,  neverthe- 
less, without  prejudice,"  &c. ;  and  it  was  contended  that  if  the  lease 
could  not  be  determined  unless  all  the  covenants  had  been  per- 
formed, the  proviso  for  remedy  for  breach  of  covenant  in  case  of 
such  determination  would  be  inoperative.  But  a  sufficient  answer, 
in  my  judgment,  was  given  to  this  objection  in  the  Court  below, 
that  these  words  may  apply  either,  firstly,  to  breaches  which  were 
not  known  to  the  lessor  when  he  took  possession  of  the  mine ;  or, 
secondly,  to  breaches  which  he  knew  of,  but  elected  not  to  insist 
on  as  conditions  precedent  to  a  determination  of  the  term ;  or, 
thirdly,  to  breaches  of  covenant  by  the  lessor  himself.  They  may 
also  have  been  intended  to  obviate  an  opinion  which  existed  at  one 
(1)  3  R.  R.  305  (6  T.  R,  665). 
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Obey        time,  that  the  clause  making  the  lease  void  on  a  given  event,  made 

Fbiab.  it  void  as  to  breaches  of  covenant  preceding  that  event;  and  it 
seems  to  me  that  all  or  some  of  these  efifects  are  to  be  given  to  the 
proviso,  in  preference  to  construing  it  to  take  away  the  effect  of  a 
condition  precedent  from  the  clause  to  which  it  is  annexed,  under 
which  construction,  though  it  operates  to  annul  the  condition  pre- 

[  *599  ]  cedent,  the  result  is,  that  each  ^clause  neutraUzes  the  other,  and 
the  whole  instrument  is  as  if  neither  clause  was  in  it ;  for  upon  a 
proviso  for  determining  a  lease  by  notice,  if  nothing  is  said  about 
existing  breaches  of  covenant,  the  remedy  for  them  is  not  affected 
by  the  determining  of  the  lease. 

It  is  said  that  there  would  be  inconvenience  in  restricting  the 
power  of  determining  it  to  the  event  of  all  the  covenants  having 
been  performed,  which  would  be  almost  an  impossibility.  To  this 
one  answer  is,  that  if  the  parties  agree  so  to  stipulate,  the  law  must 
give  effect  to  the  stipulation.  It  may  also  be  answered,  that  the 
stipulation  does  not  mean  that  there  should  not  have  been  any 
breach  of  covenant  during  the  term,  but  that  when  the  notice 
expires  there  should  not  exist  any  cause  of  action  in  respect  of  per- 
formance of  covenants.  The  stipulation  for  arrears  of  rent  being 
paid,  refers  to  a  covenant  which  had  been  broken  ;  but  all  cause  of 
action  for  the  breach  having  been  satisfied  by  subsequent  accord^ 
and  the  covenant  for  rent  would,  within  the  meaning  of  this  clause, 
be  observed  and  performed,  if  all  arrears  of  rent  were  paid  before 
the  expiration  of  the  notice.  So  the  covenant  for  repair,  though 
broken  during  the  term,  would  be  observed  if  all  repairs  were  at 
last  completed.  So  in  respect  of  other  breaches ;  if  the  damage 
had  been  settled  by  arbitration  and  the  amount  paid,  or  if  an  action 
had  been  brought  and  the  judgment  satisfied,  the  legal  daty  of  the 
covenantor,  by  reason  of  his  covenant;  would  have  been  so  far 
observed  and  performed,  that  all  liability  in  respect  thereof  would 
be  at  an  end.  In  this  sense,  the  stipulation  would  be  free  from 
any  hardship  towards  the  lessee,  as  he  might  obtain  the  privilege 
if  he  did  his  duty.  This  construction  does  not  depend  upon  giving 
a  peculiar  effect  to  the  words  of  this  instrument,  for  it  seems  to  me 
that  the  same  principle  is  applicable  to  all  contracts.     The  legal 

[  •600  ]  effect  of  the  promise  *in  every  contract  at  common  law  is  alterna- 
tive, either  to  do  the  thing  promised  or  make  compensation  instead. 
In  some  contracts  the  alternative  is  expressed  when  liquidated 
damages  are  stipulated  for,  in  others  the  liability  arises  by  implica- 
tion of  law,  either  to  do  or  to  compensate  for  not  doing,  according 
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as  may  be  settled  by  accord,  or  arbitration,  or  judgment.    In  all        obbt 
contracts  the  legal  duty  thereunder  has  been  performed,  and  so  the       friab. 
contract  may  be  said  in  one  sense  to  be  performed,  when  either  the 
thing  contracted  for  has  been  done,  or  compensation  instead  thereof 
has  been  made. 

Mb.  Justice  Williams: 

I  am  of  opinion  that  on  this  record  judgment  ought  to  be  given 
for  the  defendants  in  error.  The  question  is,  What  did  the  parties 
mean  by  the  proviso  which  gives  power  to  the  lessee  to  determine 
the  lease  by  notice  eighteen  months  before  the  end  of  the  eighth 
year?  It  is  provided,  that  if  the  lessee  shall  give  such  notice, 
'*  then  and  in  such  case,  all  arrears  of  rent  being  paid,  and  all  and 
singular  the  covenants  having  been  observed  and  performed,"  the 
lease  is  to  determine.  It  is  contended  on  behalf  of  the  appellant, 
that  this  may  mean  that  the  lease  is  to  determine  by  the  notice, 
though  the  covenants  have  not  been  performed.  That  this  con- 
struction is  contrary  to  what  the  parties  have  said  in  the  lease,  can 
hardly  be  denied  ;  but  it  is  contended,  that  if  the  proviso  should  be 
construed  according  to  its  very  language,  it  would  be  extremely 
inconvenient,  and  that  this  inconvenience,  having  regard  also  to 
the  final  clause  of  the  proviso  itself,  justifies  a  departure  in  con- 
struction from  the  natural  and  obvious  sense  of  the  words  employed. 
The  final  clause  guards  against  any  prejudice  being  worked,  by  the 
determination  of  the  lease,  to  any  claim  or  remedy  to  which  any  of 
the  parties  may  then  be  entitled  for  breach  *of  any  of  the  covenants  C  *60i  ] 
before  mentioned.  And  this  reservation  to  the  lessor  of  a  right  to 
sue  on  broken  covenants,  is  certainly  inconsistent  with  the  absolute 
proposition  that  the  lease  is  not  to  determine  if  any  of  the  cove- 
nants have  been  broken.  And  the  question  is.  What  efifect  ought 
this  inconsistency  to  produce  on  the  construction  of  the  clause 
which  is  supposed  to  contain  that  proposition  ?  It  is  said  that  the 
due  effect  of  it  is  to  show  that  the  performance  of  all  the  covenants 
could  not  have  been  intended  as  a  condition  precedent  to  the  right 
of  determining  the  lease  by  the  notice.  In  more  untechnical 
language,  this  is  nothing  more  or  less  (as  it  appears  to  me)  than 
contending  that  what  the  parties  have  said  shall  be  rejected  ;  inas- 
much as  they  have  said  that  the  lease  is  not  to  be  determined 
unless  the  covenants  have  been  performed.  Such  an  effect  ought 
not  to  be  given  to  this  final  clause,  if  its  introduction  can  in  any 
way  be  reconciled  with  the  operation  of  the  earlier  part  of  the 
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Obey        proviso.     In  order  to  examine  whether  this  is  possible,  let  the 
Fbiab.       proviso  be  regarded  as  if  it  did  not  contain  the  final  clause.     Then 
(as  it  has  been  laid  down  in  each  of  the  four  judgments  already 
delivered  on  this  clause)  the  authority  of  Porter  v.  Shephard  (l),  as 
well  as  the  natural  and  obvious  sense  of  the  language,  would  leave 
no  doubt  of  the  parties  having  agreed  that  the  lease  was  not  deter- 
minable by  notice  unless  the  lessee  had  performed  the  covenants. 
Now  suppose  the  lessee,  after  having  broken  some  of  the  covenants, 
had  duly  given  notice  to  determine  the  lease,  which  notice  had  been 
accepted  by  the  lessor,  either  in  ignorance  of  the  breaches   or 
choosing  to  waive  them,  and  at  the  expiration  of  the  notice  posses- 
sion had  been  delivered  up  to  him ;  would  it  have  been  competent 
to  the  lessee  to  demand  the  possession  to  be  restored  to  him  on  the 
[  *^02  ]       ground  that  he  had  ^not  performed  the  covenants,  and  that  conse- 
quently the  lease  was  not  determinable  by  his  notice,  but  was  still 
in   force?     Surely  the    answer  would  have   been,  that  though, 
according  to  the  terms  of  the  proviso,  the  notice  is  to  be  of  no 
effect  if  any  covenant  shall  have  been  broken,  yet  it  is  in  the  option 
of  the  lessor  whether  he  will  avoid  the  notice  on  that  ground.    But 
the  question  might  then  arise,  whether,  having  declined  to  insist 
on  the  breach  of  covenant  for  the  avoiding  of  the  notice,  he  could 
be  allowed  to  stand  on  it  as  a  claim  for  maintaining  an  action  of 
covenant.    And  to  put  this  beyond  doubt,  a  clause  might  well  have 
been  introduced  into  the  please,  that  its  determination  by  notice 
should  not  prejudice  the  right  to  any  remedy  to  which  the  lessor 
was  then  entitled  for  breach  of  any  of  the  covenants. 

It  seems  to  me  that  in  this  way  the  introduction  of  the  final 
clause  in  question  may  properly  be  reconciled  with  the  existence  of 
the  earlier  part  of  the  proviso,  construed  in  the  sense  that  the 
lease  is  not  to  determine  by  the  operation  of  the  notice,  if  any  of 
the  covenants  have  been  broken,  and  the  lessor  chooses  to  avoid  the 
notice  on  that  ground. 

This  construction  does  not,  as  it  seems  to  me,  further  extend  the 
natural  meaning  of  the  language  than  is  done  in  the  familiar 
instance  of  a  proviso  in  a  lease  that  it  shall  be  utterly  void,  to  all 
intents  and  purposes,  for  non-payment  of  rent  or  other  breach  of 
covenant,  and  with  respect  to  which  it  has  been  established  by 
the  well-known  series  of  cases  commencing  with  that  of  Rede  v. 
Farr  C^),  that  the  true  construction  is,  that  the  lease  is  not  to  be 
utterly  void,  but  voidable  only  at  the  option  of  the  lessor ;  for  that  the 
(1)  a  It.  R.  305  (6  T.  R  665).  (2)  18  B.  B.  329  (6  M.  &  S.  121). 
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lessee  shall  not  be  permitted  to  take  advantage  of  his  own  wrong.        obet 
See  also  Hyde  v.  Watts  (i).  Friab. 

In  this  view  of  the  proviso,  I  think  that  effect  may  be  *given       [  •603  ] 
to  the  final  clause,  consistently  with  allowing  the  earlier  portion  to 
operate  in  its  natural  and  obvious  sense  as  a  condition  precedent ; 
and  consequently,  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  is  right. 

Mb.  Baron  Platt  : 

The  solution  of  the  question  proposed  by  your  Lordships  to 
her  Majesty's  Judges  in  this  case  depends  upon  the  proper 
construction  of  the  proviso  which  has  been  discussed  at  the  Bar. 
That  proviso  had  been  introduced  into  the  lease  for  the  benefit 
of  the  lessees,  and  provided  that  if  they  should  be  desirous  to  quit 
the  demised  premises  at  the  end  of  the  first  eight  years  of  the  term, 
and,  of  such  their  desire,  should  give  to  the  lessor,  his  heirs  or 
assigns,  notice  in  writing,  eighteen  calendar  months  before  the 
expiration  of  such  eight  years,  then  and  in  such  case  (all  arrears  of 
rent  being  paid,  and  all  and  singular  the  covenants  and  agreements 
on  the  part  of  the  lessees  having  been  duly  observed  and  performed), 
the  lease,  and  every  clause  and  thing  therein  contained,  should,  at 
the  expiration  of  the  first  eight  years,  cease,  determine,  and  be 
utterly  void  to  all  intents  and  purposes,  in  like  manner  as  if  the 
whole  of  the  term  of  forty-two  years  had  then  run  out  and  expired, 
but  nevertheless  without  prejudice  to  any  claim  or  remedy  which 
any  of  the  parties  to  the  lease,  or  their  personal  representatives, 
might  then  be  entitled  to,  for  breach  of  any  of  the  covenants  or 
agreements  therein-before  contained.  Upon  this  proviso,  the 
plaintiffs  in  error  contend  that,  having  given  to  the  lessor,  eighteen 
months  before  the  expiration  of  the  first  eight  years,  notice  of  their 
desire  to  quit  the  demised  premises  at  the  end  of  that  period,  they 
thereby  limited  their  tenancy  to  the  first  eight  years  of  the  term, 
and  they  seek  on  that  ground  a  reversal  of  the  judgment  of  the 
Court  of  Exchequer  Chamber.  On  behalf  of  the  defendant  *in  error,  [  •604  ] 
it  is  contended  that  the  proviso  is  not  absolute,  but  conditional ;  and 
that,  unless  at  the  end  of  the  eight  years  the  rent  had  been  paid, 
and  the  covenants  on  the  part  of  the  lessees  had  been  duly  observed 
and  performed,  the  tenancy  continued.  If,  therefore,  the  words 
**  all  arrears  of  rent  being  paid,  and  all  and  singular  the  covenants 
and  agreements  on  the  part  of  the  lessees  having  been  duly 
(1)  67  K.  E.  332  (12  1£  &  W.  254). 
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GsBT  observed  and  performed/'  as  used  in  the  proviso,  are  to  be  read  as 
fbiIr.  constituting  a  condition  precedent,  the  defendant  in  error  is  entitled 
to  judgment.  If  they  are  not  to  be  so  read,  judgment  should  be 
given  for  the  plaintiffs  in  error.  The  reservation  of  the  claims  and 
remedies  to  which  any  of  the  parties  might,  in  the  event  of  the 
determination  of  the  lease  by  the  notice,  be  entitled,  introduced  at 
the  close  of  the  proviso,  is  well  calculated  to  render  doubtful  the 
intention  of  the  contracting  parties.  The  former  case  went  off 
upon  a  question  of  pleading ;  and  although  the  inclination  of  my 
mind  on  the  present  question  was  in  favour  of  the  present  plaintiff 
in  error,  yet  upon  mature  consideration  of  the  provisions  of  the 
deed,  and  the  arguments  adduced  on  both  sides  at  the  Bar  of  your 
Lordships'  House,  I  cannot  surmount  the  difficulty  presented  by  the 
learned  counsel  for  the  defendant  in  error,  namely,  that  if 
the  words  are  deprived  of  the  function  of  a  condition  precedent, 
they  do  not  effect  any  purpose  whatever;  they  might  have  been 
omitted  altogether,  or  instead  of  them  might  be  substituted, 
''  although  the  arrears  of  rent  remained  unpaid  and  the  covenants 
unperformed,"  without  making  any  difference  in  the  operation 
of  the  instrument. 

I  do  not  think  that  a  court  of  law  would  be  justified  in  holding 
that  words  which,  taken  in  connection  with  the  context  immediately 
precedent  and  consequent,  possess  so  decisive  a  signification,  were 
introduced  without  a  corresponding  design.  Sir  John  Patteson 
[  *^^^  1  appears  to  me  to  *have  disposed  of  the  reservation  of  the  claims  and 
remedies  in  delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber.  The  parties  contemplating,  as  regards  the  lessor,  the 
possibiUty  of  his  resumption  of  possession,  without  being  aware  of 
a  breach  of  covenant  committed  during  the  eight  years  by  the 
lessees,  and  as  regards  the  lessees,  the  possibility  of  their  having, 
at  the  expiration  of  the  eight  years,  a  right  of  action  against  the 
lessor,  may  account  for  its  introduction  dbundanti  cauteld.  For 
these  reasons,  I  think  that  the  words  used  in  the  proviso  constituted 
a  condition  precedent;  and  I  answer  the  question  proposed  by  your 
Lordships,  that,  in  my  opinion,  the  defendant  in  error  is  entitled  to 
your  Lordships'  judgment. 

Mr.  Justice  Wightman  : 

In  answer  to  the  question  proposed  by  your  Lordships,  my 
opinion  is,  that  upon  this  record  the  defendant  in  error  is  entitled 
to  judgment.      The  question]^  has  been  considered  in  the  Courts 
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of  Exchequer,  Queen's  Bench,  and  Exchequer  Chamber,  and  all  Orbt 
have  agreed  in  this,  that  except  for  the  words  at  the  end  of  the  fbi'ab. 
proviso,  "but  nevertheless  without  prejudice  to  any  claim  or 
remedy  which  any  of  the  parties  hereto,  or  their  respective 
representatives,  might  then  be  entitled  to  for  breach  of  any  of  the 
covenants  or  agreements  hereinbefore  contained,"  the  perform- 
ance of  the  covenants  would  have  been  a  condition  precedent  to 
the  exercise  of  the  power  to  determine  the  lease.  But  it  was 
considered  by  the  Court  of  Exchequer,  and  has  been  urged  by  the 
counsel  for  the  plaintiffs  in  error,  that  the  words  in  the  previous 
part  of  the  proviso,  which  of  themselves  were  unambiguous, 
and  would  clearly  make  the  performance  of  the  covenants  a 
condition  precedent,  were  so  controlled  or  explained  by  the  words 
of  the  latter  part  of  the  proviso,  that  they  would  not  amount  to  a 
condition  precedent,  or  indeed  to  any  condition  *at  all,  and  that  the  [  •606  ] 
ease  of  Porter  v.  Shephard  (1),  which  would  otherwise  be  a  direct 
authority  for  the  defendants  in  error,  was  on  that  account 
distinguishable. 

It  is  said,  on  the  part  of  the  plaintiffs  in  error,  that  there  is  an 
inconsistency  in  making  the  exercise  of  the  power  to  determine  the 
lease  depend  upon  a  performance  of  the  covenants,  if  such  exercise 
of  the  power  is  to  be  without  prejudice  to  any  claim  or  remedy  by  either 
party  for  breach  of  covenant,  as  it  would  be  idle  and  useless  to  except 
from  the  operation  of  an  intermediate  determination  of  the  lease 
any  claim  or  remedy  for  breach  of  covenant,  if  the  lease  could  only 
be  determined  in  case  there  had  been  no  breach  of  covenant ;  and  that 
by  the  construction  contended  for  by  the  defendant  in  error,  no 
effect  whatever  is  given  to  the  words  in  the  latter  part  of  the 
proviso,  which  it  is  said  would  be  merely  useless.  It  appears  to  me, 
however,  that  the  construction  contended  for  by  the  defendant  in 
error  is  the  true  construction,  and  that  by  it  full  effect  may  be 
given  to  every  part  of  the  proviso.  The  lessees  alone  are  to  have 
the  benefit  of  the  power  of  determining  the  lease,  and  it  may 
well  be  that  the  lessor  would  annex  to  that  power  the  condition  of 
having  performed  the  covenants  to  entitle  the  lessees  to  the  benefit 
of  it.  The  consequence  might  be,  that  the  most  trifling  breach  of 
covenant  would  destroy  the  power ;  but  this  does  not  appear  to  me 
unreasonable,  or  contrary  to  the  intention  of  the  parties.  If  the 
lessees  found  the  strict  performance  of  the  covenants  too  onerous, 
they  might  relieve  themselves  at  the  end  of  eight  years  from 

(1)  3  R  B.  305  (6  T.  R.  665). 
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Gbet        further  performance,  and  the  lessor  might  wish  to  give  the  lessees 

Fbiab.       ^^  interest  in  the  strict  performance  of  the  covenants  by  giving 

them  a  conditional  power  to  determine  the  lease  OTily  on  such 

[  •607  ]       performance.     The  only  difficulty  arises  from  *the  terms  of  the 

clause  at  the  end  of  the  proviso,  reserving  any  claim  or  remedy  the 

parties  may  have  for  breach  of  covenant.    If  that  clause  has  the 

eflfect  contended  for  by  the  plaintiffs  in  error,  it  would  render  the 

words,  which  are  in  form  words  of  condition,  wholly  without  object 

or  meaning,  though  they  are  perfectly  clear  and  unambiguous, 

and  the  condition   they  apparently  introduce    is   one    of    great 

importance  to  the  lessor  ;  whilst,  on  the  other  hand,  some  effect  may 

be  given  to  the  clause  at  the  end  of  the  proviso,  if  the  words  in  the 

previous  part  of  it  were  allowed  to  have  the  effect  of  a  condition 

precedent,  which  is  the  only  effect  they  can  have,  unless  rejected  as 

mere  unmeaning  surplusage.    The  clause  at  the  end  of  the  proviso 

may  well  have  been  introduced  from  abundant  caution,  and  to 

prevent,  by  express  provision,  any  doubt  that  might  arise  as  to  the 

remedy  of  the  lessees  against  the  lessor  for  breach  of  covenants  by 

them,  in  case  the  lessees  chose  to  determine  the  lease,  they  having 

performed  all  the  covenants.    That  clause  would  also  apply  in 

cases  suggested  in  the  judgment  in  the  Exchequer  Chamber,  in 

which  the  lessor  had  acted  upon  a  notice  to  determine  the  lease, 

and  had  retaken  possession,  being  ignorant  at  the  time  of  a  breach 

of  covenant  by  the  lessees.    It  may  be  observed  that,  in  the 

covenant  for   quiet  enjoyment,    which    immediately    follows  the 

proviso,  the  terms  used  are,  **  it  shall  and  may  be  lawful  for  them 

(the  lessees),  well  and  truly  performing  all  and    singular   the 

covenants  and  agreements  on  their  part  to  be    kept   (but  not 

otherwise),  peaceably  and  quietly  to  occupy,  possess,"  &c. ;  whilst 

in  the  proviso  in  question  the  terms  used  are,  ''  all  and  singular 

the  covenants  on  the  part  of  the  lessees  having  been  duly  observed 

and  performed ;  "  the  latter  terms  indicating  a  condition  precedent , 

which  the  words  used  in  the  covenant  for  quiet  enjoyment,  accord- 

[  ^608]       ing  to  the  case  of  Hays  v.  Bickerstaffe{\),  *and  some  other  cases, 

would  not  amount  to.  unless  the  addition  of  the  words  ''  and  not 

otherwise  "  made  them  do  so.    Upon  the  whole,  it  appears  to  me, 

that  by  holding  the  words  ''  all  and  singular  the  covenants  on  the 

part  of  the  lessees  having  been  duly  observed  and  performed  " 

to  amount  to  a  condition  precedent,  effect  is  given  to  every  part  of 

the  proviso,   whilst,   by  the  construction  contended  for   by  the 

(1)  2  Mod.  34. 
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plaintiffs  in  error,  those  words,   apparently  so    important,    are        Gbby 
reduced  to  mere  surplusage,  and  no  effect  or  meaning  whatever       fbiab. 
is  attributed   to  them.     And  I  therefore  think  that,  upon  this 
record,  judgment  ought  to  be  given  for  the  defendant  in  error. 

Mb.  Justice  Coleridge: 

I  am  of  opinion  that,  on  this  record,  judgment  ought  to  be  given 
for  the  defendant  in  error.    It  is  agreed  that  the  question  turns 
upon  the  proper  construction  to  be  given  to  the  proviso  for  the 
determination  of  the  lease.    It  cannot,  I  think,  be  disputed,  that 
if  these  words  are  to  be  understood  in  their  plain  and  obvious 
meaning,  they  express  most  unambiguously  the  intention  of  the 
parties  to  be,  that  the  lessee  shall  not  have  the  benefit  of  deter- 
mining a  forty-two  years'  lease  at  the  end  of  the  first  eight  years, 
and  subsequently  at  the  end  of  any  three  years,  unless  he  has  first 
paid  all  arrears  of  rent,  and  duly  observed  and  performed  all  and 
singular  the  covenants  and  agreements  on  his  part  to  be  observed 
and  performed.     The  condition,  thus  expressed,  I  think  it  reason- 
able to  understand  as  requiring  that  the  account  between  the  parties 
must,  both  as  to  rent  and  covenants,  be  clear ;  the  rent  need  not 
have  been  always  paid  on  the  day ;  but  all  arrears,  if  any,  must 
have  been  paid  up  ;  the  covenants  must  have  been  strictly  kept,  or, 
if  *broken,  must  have  been  satisfied  for.    So  understood,  the  words       [♦  609  ] 
import  a  condition  precedent  neither  impossible  nor  unreasonable ; 
and  where  that  is  clearly  the  case,  the  mere  difficulty  of  perform- 
ance, from  the  number  or  nature  of  the  covenants  to  be  performed, 
— ^a  fact  which  must  have  been  perfectly  within  the  knowledge  of 
the  party  contracting, — seems  to  me  a  very  unsatisfactory  reason 
for  holding  it  to  be  otherwise.    If  the  number  of  the  covenants  or 
their  nature  is  in  this  case  a  sufficient  reason,  where  is  the  line  to 
be  drawn  ?    What  number  will  be  sufficient,  or  what  character  will 
be  difficult  enough,  to  show  that  the  parties  could  not  have  intended 
a  condition  precedent  ?    Or,  if  it  should  be  said  that  here,  at  all 
events,  the  number  or  nature  passes  the  line  which  it  may  be  diffi- 
cult to  define,   why  did  the  parties,   not  intending  a  condition 
precedent,  use  language  to  which,  without  regard  to  these  con- 
siderations, no  other  meaning  could  possibly  be  given  ?    The  sup- 
position is  that  the  lessee,  looking  at  the  numerous  and  difficult 
engagements  he  had  entered  into,  could  not  have  intended,  and  did 
not  intend,  to  make  his  power  of  determining  the  lease  dependent        — 
on  the  punctual  fulfilment  of  them.    But  how  is  this  to  be  reconciled 
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Gbbt  with  the  use  of  language  bo  unambiguously  expressing  that 
FbTab.  intention  ?  But  then  it  is  said, — and  upon  this  alone  reliance  was 
placed  in  the  Court  of  Exchequer, — a  qualification  is  added  at  the 
end  of  the  proviso,  which  shows  that  the  language  preceding  must 
be  understood  in  some  modified  sense.  What  that  modified  sense 
is,  has  not  been  very  clearly  explained.  The  qualification  is  this : 
"  Nevertheless  without  prejudice,"  &c.  This,  it  is  said,  is  only  to 
come  into  operation  when  the  power  to  determine  the  lease  has 
been  acted  on ;  but  by  the  hypothesis  it  can  only  be  acted  on  if  all 
the  covenants  have  been  performed ;  and  then  it  will  be  unneces- 
sary. Now,  assuming  it  to  be  unnecessary,  it  would  seem  to  me  a 
[  '610  ]  very  insufficient  *reason  for  doing  violence  to  language  so  plain  as 
that  we  have  been  considering.;  for  it  is  surely  not  a  very 
uncommon  thing  to  find  in  leases  or  other  documents  provisions 
introduced,  from  over-anxiety  or  caution,  which  are  not  strictly 
necessary.  But  whether  we  consider  the  words  in  question  a  condi- 
tion precedent  or  not,  I  apprehend  this  clause  is  equally  unnecessary. 
Suppose  the  lease  determinable  by  notice,  though  any  or  all  the 
covenants  are  broken,  and  it  is  so  determined,  yet  it  is  only  deter- 
mined "  in  like  manner  as  if  the  whole  of  the  said  term  of  forty- 
two  years  had  then  run  out  and  expired  ;  "  in  which  case,  without 
this  provision,  the  lessee  might  still  be  sued  on  the  lease  for  any 
precedent  breaches  of  covenant.  But  if  the  saving  is  unnecessary 
equally  if  you  read  the  proviso  in  a  non-natural  sense  as  if  you 
read  it  in  its  natural  sense,  how  can  its  insertion  be  an  argument 
against  reading  it  in  the  latter  rather  than  in  the  former  ?  Looking 
at  the  instrimient  by  the  light  of  common  sense,  it  is  easy  enough 
to  see  why  the  saving  was  introduced.  In  framing  instruments 
such  as  this,  neither  the  principals  nor  their  legal  advisers  consider 
merely  what  it  may  be  strictly  necessary  to  stipulate  for.  In  order 
to  secure  beyond  a  doubt  the  performance  of  that  which  is  con- 
ceded, they  insert  clauses  to  which  no  objection  is  made,  because 
the  substance  having  been  conceded,  if  they  are  unnecessary,  they 
at  least  do  the  one  party  no  harm,  and  if  they  are  necessary,  the 
other  party  has  a  clear  right  to  the  insertion.  To  build  elaborately 
ingenious  arguments,  and  still  more  to  draw  from  their  insertion 
inferences,  on  which  important  rights  are  to  be  decided,  seems  to 
me,  I  own,  to  be  very  unsatisfactory  and  unsafe.  For  this  reason 
I  am  not  very  careful  to  explain  the  insertion  of  this  saving ;  but 
supposing  that  it  were  necessary  to  insert  it,  if  the  lease  might  be 
determined  by  the  notice,  some  covenants  having  been  broken  and 
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the  breaches  remaining  unsatisfied,  it  seems  *to  me  that  even  then        Qrbt 
it  would  have  been  reasonable  to  insert  it,  although  the  proviso  be       friar. 
construed  as  a  condition  precedent,  equally  in  the  one  case  as  the       [  *6ii  ] 
other ;  for  parties  do  not  always  act  on  their  extreme  rights,  and 
they  do  not  always  know  all  the  facts  which  affect  their  relations 
with  each  other.     The  landlord  might  suffer  the  lease  to  be  deter- 
mined by  the  notice,  although  he  knew  of  a  covenant  broken,  or 
he  might  acquiesce  in  the  notice  in  ignorance  of  a  breach.    In 
either  case,  it  would  be  important  for  him  to  have  preserved  his 
remedies  on  the  lease  for  such  breaches.    The  words  of  the  saving, 
without  any  alteration,  would  be  proper  to  preserve  those  remedies 
to  him. 

My  answer,  however,  to  your  Lordships'  question,  does  not  rest 
on  this  explanation,  but  upon  the  broad  principle  of  construing 
language  whi^h  is  unambiguous  according  to  its  plain  meaning, 
and  ascertaining  the  intention  of  parties  from  the  language  they 
use  so  construed  ;  and  I  think  it  of  the  utmost  consequence  not  to  be 
diverted  from  that  principle  in  any  judicial  decision,  by  the  apparent 
inconvenience  or  hardships  which  may  follow.  It  is  far  better  that 
a  known  and  certain  and  reasonable  rule  should  bear  hard  on  an 
individual  now  and  then,  who  may  thank  his  own  incaution,  or,  it 
may  be,  his  own  dishonesty,  for  what  he  suffers,  than  that  the 
whole  public  should  labour  under  the  intolerable  grievance  of 
having  no  certain  rule  at  all  by  which  their  contracts  are  to  be 
construed.  And  this  last  (I  say  it  with  great  respect  for  my 
brethren  from  whom  I  differ)  seems  to  me  the  natural  consequence 
of  straining  the  language  of  this  proviso,  so  as  to  make  it  other  than 
a  condition  precedent. 

Mb.  Baron  Pabee: 

To  the  question  proposed  by  your  Lordships,  I  have  to  *answer      L  •612  ] 
that,  in  my  opinion,  judgment  ought  to  be  given  for  the  defendants 
below,  the  plaintiffs  in  error. 

In  construing  the  clause  on  which  this  case  depends,  we  must 
adopt  the  rules  of  construction  now,  I  believe,  fully  established, — 
we  must  give  effect  to  the  words  in  their  ordinary  and  grammatical 
sense,  and  if  that  leads  to  any  absurdity  or  repugnance,  or  incon- 
sistency with  the  manifest  purpose  of  the  parties  to  the  instrument, 
to  be  collected  from  every  part  of  it,  the  language  must  be  modified 
so  as  to  avoid  such  inconvenience,  but  no  further  ;  and  effect  must 
be  given  to  all  the  words  used,  if  it  can  be  done.    Adopting  these 
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Gret       rules,  I  think  that  the  words  ''  all  arrears  of  rent  being  paid,  and 
Fbi'ar.       All  ^^^  singular  the  covenants  and  agreements  on  the  part  of  the 
lessees  having  been  duly  observed  and  performed,"  do  not  constitute 
a  condition  precedent. 

It  will  at  once  be  seen  that  the  performance  of  all  the  covenants 
could  not  be  a  condition,  for  there  are  some  which  do  not  apply 
until  after  the  end  of  the  term,  which  it  was  therefore  impossible  to 
perform  before ;  and  it  is  perfectly  clear  that  the  language  of  the 
proviso  must  be  modified  by  confining  the  condition  of  performance 
to  such  as  it  was  the  duty  of  the  lessees  before  that  time  to  perform. 
But  it  is  possible  that  the  lessees  might  observe  and  perform  every 
covenant  to  be  performed  before  the  expiration  of  the  notice,  and 
therefore  there  is  not  the  same  indisputable  reason  to  alter  the 
language  of  the  proviso,  as  where  it  is  absolutely  impossible.  The 
extreme  diflSculty,  however,  of  performing  many  of  the  covenants 
contained  in  this  lease  exactly,  coupled  with  the  great  importance 
to  the  tenant  to  be  able  to  determine  a  lease  of  mines,  which  is  of 
such  a  speculative  character,  and  attended  with  so  much  risk, 
renders  it  highly  improbable  that  the  parties  could  have  intended 
that  the  power  to  determine  the  lease  should  depend  upon  the 
[  •613  ]  performance  by  the  lessee  of  every  covenant,  *especially  when 
some  of  them  are  of  such  a  description  that  no  degree  of  care 
would  certainly  secure  their  performance ;  such  as  the  covenant  to 
keep  the  grass  lands  free  from  trespass,  which  is  a  warranty  against 
trespassers,  and  the  covenant  to  consume  on  the  premises  all  the 
hay,  straw,  and  turnips  produced  thereon,  which,  if  it  should  be 
pressed  with  extreme  strictness,  would  be  broken  if  every  cartload 
of  straw  should  not  be  so  spent,  even  though  it  might  have  been 
stolen  or  destroyed  by  accident.  These  are  good  reasons  for 
supposing  that  the  parties  never  could  have  intended  to  make  the 
exact  and  due  observance  of  all  and  every  such  covenants  a  condition 
precedent,  either  to  the  right  to  determine  the  lease,  or  to  the  off- 
going  crop,  which  is  in  the  same  category.  If  they  did  so  intend, 
the  defendants  would  of  course  be  bound,  just  as  a  lessee  is  bound 
who  agrees  that  his  lease  should  be  forfeited  for  any  breach  of 
covenant,  however  trifling.  But  it  is  to  be  observed,  that  in  such  a 
case  the  lessee  does  not  merely  rely  on  the  forbearance  of  the  lessor, 
in  not  insisting  on  each  minute  breach,  but  a  forfeiture  is,  by  law, 
waived  by  every  subsequent  act,  even  of  the  sUghtest  nature, 
affirming  the  lease  after  knowledge  of  its  being  forfeited.  In  the 
present  case  no  waiver  by  the  lessor  of  the  breach  of  covenants 
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actually  broken  would  put  the  lessee  in  the  same  situation  as  if  qbbt 
they  had  been  performed,  according  to  the  terms  of  the  lease ;  for  fkiab. 
that  would  be  to  vary,  by  parol,  the  stipulations  of  an  instrument 
under  seal,  which  cannot  be  done.  The  acceptance  of  an  agreed 
satisfaction  by  parol  would  discharge  a  covenantor  from  damages 
for  the  breach  of  covenants,  or  might  be  evidence  of  a  new  contract, 
on  the  terms  of  the  deed,  as  explained  in  the  case  of  Heard  v. 
JVadham  (i),  by  Lord  Kbnyon  and  Mr.  Justice  Lawbbngb,  but  the 
stipulation  of  a  deed  cannot  be  varied  without  deed. 

If,  however,  there  were  no  expressions  in  this  lease  to  qualify  or  [  614  ] 
explain  the  meaning  of  the  words  *'  all  and  singular  the  covenants 
and  agreements  on  the  part  of  the  lessee  having  been  duly  per- 
formed," it  would  be  difficult  to  avoid  giving  them  full  effect  as  a 
condition  precedent,  and  the  case  of  Porter  v.  Shepkard  (2)  could  not 
be  satisfactorily  distinguished  from  the  present.  The  words  there 
were  certainly  stronger,  **  from  and  after  payment  of  rent  and  per- 
formance of  covenants  "  being  clearer  words  of  condition  ;  and  the 
covenants,  too,  in  that  case  were  not  so  numerous  or  so  difficult  to 
perform  as  in  this  lease ;  but  still  I  think,  that  unless  there  had 
been  some  qualifying  words,  the  case  would  have  called  upon  us  to 
decide  in  conformity  with  it. 

But  there  are  very  important  words  which  follow,  and  which,  I 
think,  cannot  be  reasonably  explained,  and  have  effect  given  to  them 
according  to  their  ordinary  meaning,  without  holding  that  the  words 
'*  all  and  singular  the  covenants  and  agreements,*'  &c.  do  not  con- 
stitute a  condition  precedent.  These  words  follow  :  ''  nevertheless 
without  prejudice  to  any  claim  or  remedy  which  any  of  the  parties 
hereto,  or  their  respective  representatives,  may  then  be  entitled  to 
for  breach  of  any  of  the  covenants  or  agreements  hereinbefore  con- 
tained." These  words,  according  to  their  ordinary  construction, 
clearly  show  that,  after  the  end  of  the  lease  by  the  notice,  breaches 
of  covenant  might  still  exist,  on  which  the  lessee  might  have  to  sue, 
and  consequently  that  the  parties  never  could  have  intended  that 
the  performance  of  every  covenant  should  be  a  condition  precedent, 
for  if  that  had  been  the  meaning,  the  reservation  of  the  right  to  sue 
on  the  broken  covenant  would  be  absurd,  as  the  lease  could  not 
have  determined  at  all. 

A  very  intelligible  and  consistent  meaning  may  be  given  to  the 
whole  sentence  without  doing  violence  to  the  words.     *The  effect       [  •eis  ] 
would  be  this :  If  eighteen  calendar  months'  notice  in  writing  should 
(1)  1  East,  630.  (2)  3  B.  B.  305  (6  T.  R  (565). 
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Qret  be  given,  expiring  at  the  end  of  the  eighth  year,  then,  if  the  arrears 
FuiAB.  of  rent  are  paid,  and  all  the  covenants  have  been  observed,  the 
lease,  and  every  clause  and  thing  therein  contained,  shall,  at  the 
expiration  of  the  eighth  year,  cease  and  determine,  and  be  utterly 
void  to  all  intents  and  purposes ;  the  lease  shall  become  as  waste 
paper  and  useless  ;  but  if  covenants  are  broken  on  either  side,  the 
remedy  in  the  other  shall  still  continue,  and  the  lease  not  cease  and 
be  void  in  respect  of  the  remedy  for  those  breaches,  though  it  shall 
for  other  purposes.  It  is  true  that  the  clause  provides  that  "  it 
shall  be  void  in  like  manner  as  if  the  whole  of  the  years  of  the  term 
had  run  out  and  expired,"  and  if  that  only  had  been  the  case,  the 
lease  would  not  be  altogether  void  and  like  waste  paper. 

But  these  words  may  be  construed,  not  to  limit  the  preceding 
declaration  that  the  lease  shall  be  utterly  void,  but  to  explain  that 
such  termination  of  the  lease  shall  also  be  on  the  same  footing  as 
the  expiration  of  the  term  by  efflux  of  time,  as  to  the  many 
covenants  depending  upon  the  end  or  determination  of  the  term 
contained  in  the  lease.  This  construction  makes  all  the  provisions 
consistent ;  but  if  this  construction  is  not  adopted,  the  clause 
must  be  expunged, — or  the  language  of  this  clause  must  be 
materially  altered,  in  order  to  make  it  consistent  with  the  supposi- 
tion that  the  words,  before  so  often  quoted,  constituted  a  condition 
precedent. 

It  is  said  by  Mr.  Justice  Pattbson,  in  delivering  the  judgment 
of  the  Court  of  Exchequer  Chamber,  that  the  additional  clause 
may  be  consistently  explained  in  three  ways.  All  of  these  require 
the  addition  or  the  striking  out  of  words. 

First.  It  is  said  they  may  have  been  inserted  to  enable  the  lessor 
[  •eie  ]  to  recover  for  breaches  not  known  at  the  end  of  *the  term ;  but  the 
clause  reserves  the  right  to  remedies  for  any  of  the  covenants 
without  any  such  limitation.  To  confine  it  to  "  the  undiscovered 
breaches  "  would  be  to  add  words  ;  so  would  it  be  to  confine  it  to 
remedies  by  re-entry  or  distress,  for  the  clause  is  not  to  prejudice 
any  claim  of  remedy ;  nor  if  the  rent  had  been  all  paid,  and  the 
covenants  all  performed,  could  there  be  any  right  to  re-enter  or 
distrain. 

Secondly.  It  is  said  that  the  clause  would  apply  if  the  lessor  had 
waived  the  condition  precedent  by  accepting  notice  and  taking 
possession,  though  he  might  be  aware  of  some  breaches  of 
covenant ;  but  that  would  require  an  addition  of  words  to  limit  the 
remedy  to  such  previous  breaches  of  covenant,  whereas,  as  the 
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clause  stands,  it  is  given  as  to  all.  Nor,  for  the  reason  before  Obey 
assigned,  could  the  lessor  waive,  by  accepting  and  taking  possession,  fbiab. 
the  performance  of  the  condition  precedent ;  a  deed  would  be 
necessary  for  that  purpose;  and  after  such  waiver  and  taking 
possession,  the  lease  would  still  continue,  if  the  performance  of  the 
covenant  was  a  condition  precedent,  and  the  covenant  had  not  been 
performed.  To  give  complete  effect  to  this  construction  it  would 
be  necessary  to  add,  after  the  words  **  all  the  covenants  being  duly 
performed,"  some  such  additional  words  as  **  unless  the  lessor  shall 
think  fit  to  waive  or  excuse  such  performance." 

In  the  third  place,  it  is  said  the  stipulation  may  have  been 
introduced  to  preserve  the  right  of  the  lessee  to  sue  on  the  lessor's 
covenants.  To  that  the  answer  was  not  satisfactory,  that  it  was 
confined  to  the  covenants  'thereinbefore  contained,*'  and  that 
there  was  none  on  the  part  of  the  lessor,  for  it  appears  that  there 
was  one  covenant  in  a  prior  part  of  the  deed  by  the  lessor.  But 
this  explanation  cannot  l)e  adopted  without  altering  the  words  of 
the  clause,  and  confining  it  to  the  covenants  of  the  lessor,  whereas 
the  words  *are  general,  reserving  the  remedies  to  both  parties  and  [  *617  ] 
their  representatives. 

Therefore,  to  adopt  the  construction  put  by  the  Court  of  Exchequer 
Chamber  on  the  latter  part  of  the  clause,  and  to  make  sense  of  it, 
would  require  considerable  alteration  of  the  language,  and  that  for 
the  purpose  of  construing  this  to  be  a  condition  precedent,  which 
would  render  the  valuable  right  of  determining  a  speculative 
lease  practically  inoperative  ;  for  though  the  covenants  could 
by  possibility  be  performed,  practically  speaking  they  never 
could  be. 

It  is  true  that  the  construction  which  I  think  should  be  put  upon 
the  clause  deprives  the  lessor  of  the  additional  security  for  the 
performance  of  the  covenants  which  he  would  have  in  the  con- 
tinuance of  a  long  lease,  which  the  lessee  could  not  get  rid  of 
without  their  performance,  but  still  he  would  have  his  remedy 
against  the  lessee  for  aU  those  breaches,  if  the  lessee  was  solvent, 
and  if  he  was  insolvent,  the  continuance  of  the  term  would  not 
be  of  any  advantage. 

Construing  this  instrument  according  to  the  ordinary  rules, 
I  confess  I  think  it  clear  that  the  meaning  of  the  clause  in  question 
was,  that  the  payment  of  arrears  and  performance  of  covenants 
should  not  be  a  condition  precedent,  and  consequently,  that 
judgment  should  be  for  the  defendants  below. 
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Qret        The  Lord  Ghanobllor  having  fully  stated  the  nature  of  the  action, 
FrTab.  ^^^  pleadings,  the  judgment  of  the  Court  of  Exchequer,  and  the 

Aug.  5.  judgment  of  the  Court  which  had  reversed  it,  and  which  was 

now  itself  the  subject  of  this  writ  of  error,  proceeded  thus  : 

My  Lords,  from  that  judgment  a  writ  of  error  has  been  brought 
to  your  Lordships'  House,  and  it  being  purely  a  legal  question, 
[  •618  ]  your  Lordships  called  in  the  assistance  *of  the  Judges.  Eleven 
Judges  attended,  and  of  those  eleven  Judges,  eight  were  of  opinion 
that  the  Court  of  Exchequer  Chamber  was  right,  and  three  thought 
that  the  original  judgment  of  the  Court  of  Exchequer  was  right. 
The  great  majority  was  therefore  in  favour  of  the  judgment  which 
had  been  pronounced  by  the  Exchequer  Chamber,  and  which  is 
now  brought  before  your  Lordships*  House  for  your  determination. 

The  question  turns  upon  the  single  point,  whether  there  being 
a  proviso  enabling  the  tenant  to  determine  the  lease,  the  actual 
performance  of  all  the  covenants  is  a  condition  precedent  to  the 
right  to  determine  the  lease.  My  Lords,  at  the  time  the  case 
was  brought  before  the  Court  of  Exchequer,  I  had  the  honour  to 
sit  as  one  of  the  Judges  of  that  Court,  and  I  of  course  took 
an  interest  in  the  judgment.  The  ground  on  which  the  Court  of 
Exchequer  came  to  the  conclusion  that  the  performance  of  all  the 
covenants  was  not  a  condition  precedent,  was  this.  The  lease 
contains  an  infinity  of  covenants  of  the  most  minute  description. 
Amongst  others  there  is  a  covenant  that  the  tenants  *'  will  at  all 
times,  from  and  after  the  harvest  next  preceding  the  expiration  or 
sooner  determination  of  the  said  term,  drain  and  keep  uneaten,  and 
free  from  trespass,  all  the  land  on  which  grass  seeds  shall  have 
been  sown."  Now  that  is  but  a  specimen  of  a  great  many  other 
covenants  which  it  is  almost  impossible  that  a  party  could  certainly 
perfoim,  it  being  a  covenant  absolutely  out  of  the  power  of  the 
party  to  insure  its  performance ;  because  it  would  be  a  breach  of 
that  covenant  if,  in  the  night  before  the  determination  of  the  lease, 
some  person  had  maliciously  turned  his  cattle  upon  the  land.  If 
that  was  done,  the  tenant  would  not  then  have  kept  it  free  from 
trespass.  And  inasmuch  as  there  certainly  must  have  been  some 
[  •eis  ]  meaning  intended  to  be  given  to  the  power  of  determining  *the  lease 
by  notice,  and  inasmuch  as  it  was  morally  and  physically  impos- 
sible, or  at  least  practically  impossible,  that  the  tenant  could 
literally  perform  all  the  covenants,  the  Court  of  Exchequer  came  to 
the  conclusion  that  this  could  not  have  been  intended  to  be 
a   condition  precedent,  that  if    the  covenants   were  broken  the 
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parties  vrere  liable  upon  them ;  but  that  the  power  of  determining  Obey 
the  lease  could  not  be  made  to  depend  upon  the  performance  of  fbiab. 
something  which  it  was  impossible  the  tenants  should  in  truth 
perform.  That  was  the  ground  upon  which  the  Court  of  Exchequer 
came  to  the  conclusion  that  the  performance  of  all  the  covenants 
was  not  a  condition  precedent ;  on  the  other  hand,  the  Court  of 
Exchequer  Chamber,  before  which  it  came  upon  a  writ  of  error, 
thought  that  the  strict  terms  of  the  lease  ought  to  be  attended  to, 
that  this  was  a  contract  made  between  landlord  and  tenant,  and 
that  the  landlord  ought  not  to  be  bound  to  let  his  tenant  free 
unless  under  circumstances  coming  literally  within  the  terms  upon 
which  he  had  stipulated  that  the  tenant  should  be  able  to  withdraw 
from  his  tenancy,  it  being  one  of  the  terms  of  that  stipulation  that 
the  tenant  should  not  withdraw  unless  all  the  arrears  of  rent  had 
been  paid,  and  all  the  covenants  and  agreements  had  been  duly 
observed  and  performed.  The  argument  was  that  there  was  no 
absurdity  in  such  a  contract,  that  parties  might  make  their  own  terms, 
that  there  was  no  ambiguity  in  the  language,  consequently  that  the 
language  must  be  strictly  adhered  to,  and  that,  therefore,  unless 
the  tenant  had  literally  performed  every  covenant,  he  had  no 
power  of  putting  an  end  to  the  lease. 

The  main  reliance  in  the  Court  of  Exchequer  Chamber,  in  point 
of  authority  (the  point  being  extremely  simple,  as  I  have  already 
stated),  was  upon  a  case  which  had  been  decided,  some  half  century 
ago,  before  the  Court  of  King's  ♦Bench,  when  it  was  presided  over  [  •620  ] 
by  Lord  Kenyon.  It  is  the  case  of  Porter  v.  Shephard  (l),  which 
was  a  writ  of  error  to  that  Court  from  the  Court  of  Common  Pleas  ; 
and  there  very  much  the  same  sort  of  proviso  was  contained  in  the 
lease  as  that  which  gave  rise  to  this  case.  It  was  an  action  of 
covenant  for  non-payment  of  rent  for  three  years  and  a  quarter, 
due  at  Lady  Day,  1795,  on  an  indenture  of  demise  dated  in  1791. 
The  defendant  in  his  plea  craved  oyer  of  the  deed,  in  which  there 
were  covenants  by  the  defendants  to  repair,  **  to  preserve  fruit 
trees,"  and  so  on.  There  was  then  this  proviso,  *'  That  in  case  the 
plaintififin error,  his  executors,  &c.,  should  be  minded  at  the  end  of  the 
first  three  or  five  years  of  the  term  to  quit  and  yield  up  the  premises, 
and  of  such  his  or  their  mind  should  give  notice  in  writing  six  months 
before  the  expiration  of  the  said  first  three  or  five  years,  then  and 
in  such  case,  from  and  after  the  expiration  of  the  said  first  three 
or  five  years,  and  payment  of  all  rent,  and  arrears  of  rent,  and 
(1)  3  E.  E.  305  (6  T.  E.  665). 
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Gket  duties  on  the  tenant's  part  to  be  paid,  and  performance  of  the  cove- 
Fbiab.  nants  contained  on  the  part  of  the  lessee  until  the  expiration  of  the 
said  first  three  or  five  years,  the  indenture,  and  every  clause  therein, 
should  cease  and  be  utterly  void."  In  that  case  the  Court  of  King's 
Bench  held  that  the  strict  performance  of  all  these  covenants, 
however  numerous,  however  onerous,  and  however  difl&cult,  not  to 
say  impossible,  it  might  be  to  perform  them  all,  was  a  condition 
precedent  to  the  tenant's  right  to  determine  the  lease.  And  the 
Judges  of  the  Court  of  Exchequer,  I  may  venture  to  say,  having 
been  a  member  of  the  Court  at  the  time,  if  they  had  thought  that 
the  present  case  was  undistinguishable  from  the  case  of  Porter  v. 
Shephard,  would  have  most  unquestionably  felt  themselves  bound 
[  •fisi  ]  by  that  authority,  however  *little  they  might  have  been  satisfied  of 
the  accuracy  of  the  reasoning.  But,  my  Lords,  there  appeared  to  the 
Court  of  Exchequer  to  be  a  very  great  distinction  in  this  case,  arising 
from  this  circumstance,  that  although  the  language  is  the  same,  or 
very  nearly  the  same,  up  to  the  point  at  which  it  is  stated  that  all 
arrears  of  rent  being  paid,  and  all  the  covenants  being  performed, 
the  lease  shall  expire,  words  are  found  here  which  are  not  to  be  found 
in  the  case  of  Porter  v.  Shephard, "  and  all  and  singular  the  covenants 
and  agreements  on  the  part  of  the  said  lessees  having  been  duly 
observed  and  performed,  this  lease,  and  every  clause  and  thing 
herein  contained  shall,  at  the  expiration  of  the  first  eighth  year, 
and  thereafter  at  the  expiration  of  any  such  third  year  (whichever 
in  the  said  notice  shall  be  expressed)  cease,  determine,  and  be 
utterly  void  ;  '*  and  then  come  these  important  words,  "  but,  never- 
theless, without  prejudice  to  any  claim  or  remedy  which  any  of  the 
parties  hereto,  or  their  respective  representatives,  may  then  be 
entitled  to  for  breach  of  any  of  the  covenants  hereinbefore  contained." 
It  appeared  to  the  Court  of  Exchequer  that,  even  assuming  Porter 
V.  Shephard  to  be  good  law,  this  case  could  not  be  governed  by  that, 
and  for  this  reason.  It  was  impossible  (so  the  Court  of  Exchequer 
thought)  to  consider  that  the  actual  performance  of  every  covenant, 
some  of  them  of  an  extremely  petty  sort,  and  some,  as  I  have 
shown  your  Lordships,  being  impossible  of  literal  performance, 
could  have  been  a  condition  precedent  to  the  determination  of  the 
lease,  that  is,  a  sine  qua  nan,  without  which  the  lease  could  not  be 
determined ;  because,  if  it  were  so,  what  is  the  meaning  of  adding 
that  it  is  to  be  utterly  without  prejudice  to  any  claim  or  remedy  to 
which  the  parties  may  be  entitled  by  the  breach  of  any  covenants  ? 
It  seemed  necessarily  (so  the  Judges  of  the  Court  of  Exchequer 
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thought)  to  contemplate  the  case  of  a  determination  of  *a  lease,        Gbbt 
though  there  might  be  breaches  of  the  covenants  with  respect  to       frTar. 
which  the  parties  should  be  entitled  to  sue.     That  view  of  the  case       [  *622  ] 
was,  however,  not  held  by  the  Court  of  Exchequer  Chamber,  and  it 
is  now  for  your  Lordships  to  decide  which  view  you  will  adopt, 
whether  that  of  the  Court  of  Exchequer  or  that  of  the  Coiirt  of 
Exchequer  Chamber. 

My  Lords,  if  this  matter  were  to  have  been  decided  by  myself,  I 
confess  I  should  have  been  very  much  inclined  to  adhere  to  the 
opinion  which  was  formed  by  the  Court  of  Exchequer.  I  confess  I 
think,  in  my  own  mere  private  judgment,  that  that  opinion  was 
right ;  and  I  should  have  continued  to  think  so,  but  for  a  very  high 
authority  to  which  I  am  about  to  advert,  and  which  leads  mo  to 
think  that  I  could  not  safely  advise  your  Lordships  to  act  upon  my 
opinion.  Perhaps  it  may  be  that,  having  been  myself  a  party  to 
that  judgment,  I  may  feel  an  undue  bias  in  its  favour.  I  think, 
however,  I  know  myself  well  enough  to  be  sure  that  that  does  not 
influence  me.  I  formed  that  opinion  then,  and  I  am  strongly 
inclined  still  to  entertain  it.  But  in  a  question  of  pure  law  of  this 
sort,  though  undoubtedly  your  Lordships  are  not  bound  by  the 
opinion  given  by  the  learned  Judges,  yet,  when  there  was  so  large 
a  majority  of  them,  eight  thinking  that  Porter  v.  Shephard  was 
rightly  decided,  and  that  it  governs  this  [  case,  and  only  three 
adopting  the  view  which  was  taken  by  the  Court  of  Exchequer,  I 
should  have  been  extremely  loath  to  let  my  own  judgment  unduly 
influence  your  Lordships.  And  I  am  bound  to  say  beyond  this, 
that  my  noble  and  learned  friend,  who  is  not  now  present,  but  is 
absent  in  consequence  of  ill-health, — ^my  Lord  Brougham, — having 
heard  the  whole  of  this  case,  has  communicated  to  me  his  conviction 
that  Porter  v.  Shephard  does  govern  this  case,  and  that  the  opinion 
of  the  majority  of  the  Judges  is  the  correct  opinion  and  the  right 
view  of  the  case.  He  was  not  able  to  attend  *in  his  place  to  express  [  *623  ] 
that  opinion,  but  I  promised  to  do  so  for  him.  The  case,  therefore, 
stands  thus, — that  there  was  a  unanimous  judgment  in  favour  of 
the  original  plaintiff  in  the  Court  of  Exchequer  Chamber  (the 
defendant  in  error  here),  and  eight  Judges  to  three  now  think  that 
that  judgment  was  right.  And  if  my  noble  and  learned  friend  were 
here  in  his  place,  and  I,  acting  upon  my  own  judgment,  were  to 
move  your  Lordships  to  reverse  the  judgment  of  the  Court  of 
Exchequer  Chamber,  that  could  not  be  done,  because,  supposing  no 
other  noble  Lord  to  take  any  part  in  the  case  excepting  those  who 
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Gbby 
Fbiar. 


heard  it,  and  I  was,  as  strongly  as  I  could,  to  move  your  Lordships 
to  reverse  the  judgment  of  the  Court  of  Exchequer  Chamber,  there 
would  be  one  noble  Lord  only  for  reversing,  and  the  other  for 
affirming.  Now  it  is  well  known  that  a  judgment  cannot  be 
reversed,  unless  a  majority  of  the  noble  Lords  who  have  heard  the 
case  shall  come  to  the  conclusion  that  it  ought  to  be  reversed.  If 
they  are  equally  divided,  the  judgment  stands  as  it  was  pronounced 
in  the  Court  below.  Therefore,  though  I  do  not  disguise  from  your 
Lordships  that  I  still  entertain  a  very  strong  conviction  that  the 
original  judgment  was  right,  and  that  the  judgment  of  the  Court 
of  Exchequer  Chamber  was  not  right  (or  at  least  I  should  have  very 
strongly  entertained  that  conviction,  had  it  not  been  for  the  very 
great  preponderance  of  authority  the  other  way),  I  shall  therefore 
feel  it  my  duty  to  move  your  Lordships  that  the  judgment  of  the 
Court  below  be  affirmed. 

Judgment  of  Exchequer  Chamber  affirmed^  u^h  costs. 


1862 
Feb,  17,  19. 

Lord 
Tbuho,  L.C. 

Lord 
Bbouoham. 

1853. 
Af^rU  28. 
Aug.  12. 

Lord 
Tbubo, 

Mabtin,  B. 

Platt,  B. 

Pabkb,  B. 

Talfoubd,  J. 

WiGHTMAN, 
J. 

Eble,  J. 

COLERIDQK, 
J. 

Maulb,  J. 

Cbompton,J. 
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EMMENS  v.  ELDERTON  (1). 

(4  H.  L.  C.  624—678 ;  S.  0.  13  0.  B.  495 ;  18  Jur.  21 ;  affg.  6  C.  B.  160.) 

A  count  in  a  declaration  in  assumpsit  set  forth  an  agreement  between 
an  attorney  and  solicitor  and  a  Company,  that  '*  from  January  then  next, 
the  plaintiff,  as  the  attorney  and  solicitor  of  the  Company,  should  receive  a 
salary  of  lOOL  per  annum,  in  lieu  of  rendering  an  annual  bill  of  costs  for 
general  business  transacted  by  him  for  the  Company  as  such  attorney  and 
solicitor ;  and  should  for  such  salary  advise  and  act  for  the  Company  on 
all  occasions  in  all  matters  connected  with  the  Company  "  (the  prosecuting 
and  defending  of  suits,  preparing  bonds,  and  some  other  matters,  for  which 
he  was  to  be  allowed  the  regular  charges,  being  excepted),  "  and  that  he 
should  attend  the  secretary  and  the  board  of  directors  when  requii-ed." 
The  count  then  alleged,  "  That  in  consideration  that  the  plaintiff  had,  at 
the  request  of  the  Company,  promised  the  Company  to  perform  his  part  of 
the  agreement,  the  Company  promised  the  plaintiff  to  perform  their  part, 
and  to  retain  and  employ  him  as  such  attorney  and  solicitor  of  the  said 
Company,  on  the  terms  aforesaid."  The  count  then  alleged  for  breach, 
that  **  though  for  a  small  space  of  time  the  Company  did  retain  and  employ 
the  plaintiff  as  such  attorney  and  solicitor  on  the  terms  aforesaid,  and  did 
pay  him  a  small  part  of  the  salary,  and  though  he  was  always  ready  and 
willing  to  advise  and  act  for  the  Company,  and  to  accept  the  salary  on  the 
terms  aforesaid,  and  in  all  other  respects  to  fulfil  the  agreement  on  his 
part,  yet  the  Company  disregarding,  ^c,  did  not,  nor  would,  continue  to 
retain  or  employ  tiie  plaintiff  as  such  attorney  or  solicitor  on  the  terms 


(1)  Eeferred  to,  WhiUle  v.  Frank- 
land  (1862)  2  B.  &  S.  49,  31  L.  J.  M.  C. 
81 ;  Churchward  v.  Reg,  (1865)  L.  R, 
1  a  B.  173,  207,  6  B.  &  S.  808 ;  Fro$t 


V.  Knight  (1870)  L.  E.  5  Ex.  322,  329, 
29  L.  J.  Ex.  277,  23  L.  T.  714  ;  Turner 
V.  Sawdon  [1901]  2  K.  B.  653,  70  L.  J. 
K.  B.  897,  85  L.  T.  222. 
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aforesaid,  but,  on  the  contraxy,"  in  May,  **  wrongfiijly  dismissed  and  dis-        Bmmens 
charged  the  plaintiff  from  such  employment  and  retainer,  and  then  and  r, 

from  thence  hithei-to  have  wholly  refused  to  retain  or  employ  him  as  such  Bldbbton. 
attorney  and  solicitor  of  the  said  Company,  and  to  pay  him  the  salary  as 
aforesaid,  by  reason  of  which  last-mentioned  premises  the  plaintiff  has 
wholly  lost  and  been  depriyed  of  the  salary,  and  also  of  divers  great  gains 
and  profits  which  he  might  and  otherwise  would  have  derived  from  such 
employment  in  and  about  the  prosecuting  and  *def ending  of  suits  and  [  *^^^  ] 
preparing  of  bonds,  &c."  After  a  verdict  for  the  plaintiff,  with  200/. 
damages : 

Held,  that  the  count  did  sufficiently  allege  a  consideration  for  the  promise 
to  retain  and  employ  the  plaintiff  as  attorney  and  solicitor,  and  that  the 
consideration  was  not  exhausted  by  the  promise  on  the  part  of  the  Company 
to  perform  the  agreement. 

This  was  an  action  of  assumpsit  brought  in  the  Court  of  C!ommon 
Pleas  by  Elderton,  an  attorney,  against  Emmens,  who  was  sued  as 
representing  the  Church  of  England  Life  and  Fire  Assurance  Trust 
and  Annuity  Company. 

The  declaration  was  delivered  on  the  17th  day  of  January, 
1846.  It  contained  four  counts.  The  second  alone  is  material  for 
consideration  in  this  writ  of  error.     That  count  is  as  follows: 

"And  whereas  also  afterwards,  to  wit,  on  the  thirtieth  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-four,  it  was  agreed,  by  and  between  the  plaintiff  and 
the  said  Company,  that  from  the  first  day  of  January  then  next, 
the  plaintiff,  as  the  attorney  and  solicitor  of  the  said  Company, 
should  receive  and  accept  a  salary  of  one  hundred  pounds  per 
annum,  in  lieu  of  rendering  an  annual  bill  of  costs  for  general 
business  transacted  by  the  plaintiff  for  the  said  Company  as  such 
attorney  and  solicitor,  and  should  and  would,  for  such  salary  of 
one  hundred  pounds  per  annum,  advise  and  act  for  the  said 
Company  on  all    occasions  in    all    matters  connected  with   the 
said  Company  (the  prosecuting  or  defending  of  suits,  the  prepara- 
tion of  bonds  or  other  securities  for  advances  by  the  said  Company, 
and  moneys  disbursed  by  the  plaintiff  being  excepted,  and  the 
plaintiff  being  allowed  in  respect  of  such  matters  to  make  the 
usual  charges  of  an  attorney  and  solicitor) ;  and  that  the  plaintiff 
should  attend  the  secretary  of  the  said  Company,  as  well  as  the 
board  of  directors  *  thereof,  and  the  meetings  of  the  proprietors       [  *626  ] 
thereof,  when  required.    And  the  said  agreement  being  so  made, 
afterwards,  to  wit,  on  the  said  thirtieth  day  of  November,  in  the 
year  aforesaid,  in  consideration  that  the  plaintiff  had,  at  the  request 
of  the  said  Company,  promised  the  said  Company  to  perform  and 
fulfil  the  same  in  all  things  on  his  part,  the  said  Company  promised 
B.R. — VOL.  xcrv.  19 
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EififEXB  the  plaintiff  to  perform  and  fulfil  the  same  in  all  things  on  their 
ELDwiTOK.  V^^^*  ^^^  ^  retain  and  employ  him  as  such  attorney  and  solicitor 
of  the  said  Company,  on  the  terms  aforesaid.  And  although  the 
said  Company  did,  for  a  certain  small  space  of  time  thereafter, 
to  wit,  for  the  space  of  four  months,  in  pursuance  and  fulfilment 
of  the  said  agreement  and  of  their  promise  in  that  behalf,  retain 
and  employ  the  plaintiff  as  such  attorney  and  solicitor  on  the 
terms  aforesaid,  and  did  pay  him  a  small  part  of  the  said  salary, 
to  wit,  fifty  pounds,  and  although  the  plaintiff  was  at  all  times, 
from  the  making  of  the  said  agreement  hitherto,  ready  and  willing 
to  advise  and  act  fox  the  said  Company,  and  accept  the  said  salary 
on  the  terms  aforesaid,  and  in  all  other  respects  to  fulfil  the  said 
agreement  on  his  part,  of  which  the  said  Company  always  had 
notice,  yet  the  said  Company,  disregarding  their  said  agreement 
and  their  promise,  did  not  nor  would  continue  to  retain  or  employ 
the  plaintiff  as  such  attorney  or  solicitor  of  the  said  Company 
on  the  terms  aforesaid,  but,  on  the  contrary  thereof,  afterwards 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  twenty- 
fifth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-five,  wrongfully  and  without  any  reasonable 
cause,  dismissed  and  discharged  the  plaintiff  from  such  employ^ 
ment  and  retainer,  and  then  and  from  thence  hitherto  have 
wholly  refused  to  retain  or  employ  him  as  such  attorney  and 
solicitor  of  the  said  Company,  or  to  pay  him  the  salary  afore- 

[  ^627  ]  said,  by  reason  of  which  last-mentioned  premises  the  *plaintiff 
has  wholly  lost  and  been  deprived  entirely  of  the  said  salary  of 
one  hundred  pounds,  and  also  of  divers  great  gains  and  profits 
which  he  might  and  otherwise  would  have  derived  from  such 
employment,  in  and  about  the  prosecuting  and  defending  of 
divers  suits  respectively  brought  by  and  agamst  the  said  Com- 
pany, and  in  and  about  the  preparing  of  divers  bonds,  contracts, 
and  securities  for  the  said  Company  and  otherwise,  to  wit,  to  the 
amount  of  five  thousand  pounds,  and  has  been  and  is  in  other 
respects  greatly  injured  and  damnified." 

The  defendant  pleaded  four  pleas,  and  the  cause  came  on  to  be 
tried  before  Mr.  Justice  Cresswell,  at  the  sittings  after  Trinity 
Term,  1846,  when  a  verdict  was  found  for  the  plaintiff  on  the 
second  count  of  the  declaration,  with  two  hundred  pounds 
damages.  The  verdict  on  the  first  count  was,  upon  motion  in 
Term,  ordered  to  be  entered  for  the  defendant. 
A  rule  was  granted  to  arrest  the  judgment  on  the  second  count. 
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and  was  made  absolute  in  Trinity  Term,  1847  (i).  On  the  judg-  Emmbnb 
ment  then  given,  <he  plaintiff  brought  a  writ  of  error  in  the  eldbkton. 
Exchequer  Chamber,  and  the  case  came  on  for  argument  in 
the  Exchequer  Chamber  on  the  30th  November,  1847,  before 
Barons  Parke,  Alderson,  and  Kolfe,  and  Justices  Wightman, 
Erie,  and  Baron  Piatt,  and  judgment  was  given  by  the  Court 
of  Exchequer  Chamber  on  the  15th  of  May,  1848,  reversing  the 
judgment  of  the  Court  of  Common  Pleas  (2).  The  present  writ 
of  error  was  then  brought.  The  Judges  were  summoned,  and 
Mr.  Baron  Parke,  Mr.  Justice  Coleridge,  Mr.  Justice  Maule,  Mr. 
Justice  Wightman,  Mr.  Justice  Erie,  Mr.  Justice  Talfourd, 
Mr.  Baron  Piatt,  Mr.  Baron  Martin,  and  Mr.  Justice  Crompton 
attended. 

Mr.  H.  Hill  and  Mr.  Willes  for  the  plaintiff  in  error  :  [  628  ] 

The  second  count  is  not  suflScient  in  law.  *  *  The  agreement 
did  not  constitute  the  relation  of  attorney  and  client  between  these 
parties,  but  amounted  merely  to  this,  that  if  the  Company  wanted 
the  assistance  of  the  plaintiff  as  an  attorney  he  might  be  employed, 
and  the  plaintiff  undertook  to  accept  such  emplo3m[ient  if  it  was 
offered  him.  ♦  *  Even  the  Court  of  Exchequer  Chamber  admitted 
that  the  Company  was  not  bound  to  supply  the  plaintiff  with  busi- 
ness, but  nevertheless  that  Court  held  that  it  was  or  might  be  the 
duty  of  the  Company  to  retain  and  employ  the  plaintiff  in  the  sense 
of  keeping  up  with  him  the  relation  of  attorney  and  client,  and  that 
the  declaration  must  be  taken  to  have  alleged  a  breach  of  the 
promise  by  the  Company  in  May,  1845.  That  was  erroneous. 
No  such  duty  is  shown  on  the  face  of  the  count.  But  even  if 
such  a  duty  had  been  shown,  no  sufficient  breach  of  it  is  alleged. 
The  count  sets  forth  that  the  Company  would  not  continue  to 
retain  and  employ  the  plaintiff,  but  does  not  go  on  to  allege  that 
the  Company  had  work  on  which  to  employ  him.  There  is,  there- 
fore, no  sufficient  allegation  of  a  breach  of  the  agreement,  even  as 
that  agreement  is  supposed  to  be  set  forth  in  this  count.  In 
Ripley  v.  McClure(s),  the  refusal  to  receive  a  cargo,  made  before 
the  time  at  which  the  cargo  had  actually  arrived  and  could  be 
tendered  for  acceptance,  was  held  not  to  be  a  breach  of  the  con- 
tract to  accept  the  cargo  on  its  arrival.  *  ♦  In  the  judgment  in  [  629  ] 
the  Exchequer  Chamber,  reliance  was  placed  on  the  meaning  given 

(1)  4  C.  B.  479.  (3)  80  R.  R  593  (4  Ex.  345). 

(2)  6  C.  B.  160. 
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Ehmens      in  Johnson's  Dictionary  to  the  word  "retain."     It  is  there  said 

Bldkbton.    that  to  retain  means  "  to  keep  in  pay,"  or  "  to  hire,"  and  on  that 

meaning  the  Court  held   that  the  word  "implied  a  promise  to 

retain,"  and  therefore  that  it  created  the  relation   of  attorney 

and  client. 

(Thk  Lord  Chancellor  (Lord  Truro)  :  Johnson,  perhaps,  did  not 
know  that  an  attorney  might  be  changed  in  the  course  of  a  cause ; 
that  he  might  be  "  retained  "  for  that  cause,  and  yet  need  not  be 
employed  throughout  its  course.) 

The  Court  of  Exchequer  Chamber  expressed  an  opinion  on  the 
construction  of  the  contract,  which  assumed  that  the  plaintiff  would 
not  be  entitled  to  his  salary  unless  he  actually  served  for  the  year  (i), 
and  therefore  seems  to  have  assumed  that  he  was  entitled  to  damages, 
because  he  was  told  in  May  that  no  services  would  be  required  from 
[  •630  ]  hixn.  But  *that  is  clearly  incorrect.  To  disable  him  from  recovering 
his  salary  for  the  year,  he  must  not  only  be  incapable  of  serving, 
but  the  incapacity  must  arise  from  himself.  *  *  There  is  no 
doubt  that  the  Company  was  bound  to  pay  the  salary  for  the  year, 
and  that  the  non-payment  of  it  at  the  end  of  the  year  would  constitute 
a  good  cause  of  action.  This  count  is  bad,  because  it  adds  another 
cause  of  action,  namely,  for  damages  in  respect  of  a  possible  loss 
through  not  having  been  actually  employed.  The  agreement  did 
not  expressly  promise  to  give  business  to  Elderton,  and  if,  as  is  the 
case  here,  the  promise  is  founded  on  an  executed  consideration,  no 
such  promise  can  be  implied  in  law.  The  Company  may  have  no 
business  to  give  him,  and  is  not  bound  to  create  business  for  him, 
though  the  construction  put  by  the  Exchequer  Chamber  on  "  retain 
and  employ  "  seems  to  imply  the  reverse. 

(The  Lord  Chancellor  :  Tou  object  that  there  may  be  such  a 
promise  as  is  stated  in  the  declaration,  and  yet  that  that  is  not 
a  good  foundation  for  what  is  afterwards  erected  upon  it.) 

[  631  ]  That  is  so.  *  Here  is  an  allegation  of  special  damage,  which  cannot 
properly  be  referred  to  the  promise  nor  to  the  alleged  breach  of  it. 
Even  if  treated  as  surplusage,  it  explains  the  sense  of  other  aver- 
ments in  the  same  count,  and  shows  that  a  promise  is  thus  engrafted 
on  the  agreement  which  the  law  will  not  imply  from  that  agreement. 
As  that  cannot  be  done,  the  count  is  bad  in  that  respect.     The  cases 

(1)  6  C.  B.  160,  177. 
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ot  Aspdin  V.  Austin  (\)  and  Dunn  v.  SayleB{2)  are  decisive  of  the       Emmbhb 
present.    ♦     *     ♦  Eldbrton. 

Mr.  Hoggins  and  Mr.  Cowling^  for  the  defendant  in  error :  [  632  ] 

The  second  count  shows  a  hiring  for  a  year,  at  the  salary  of  lOOZ., 
and  the  promise  there  laid  is  one  which  is  to  ha  inferred  by  law  from 
that  hiring,  and  the  agreement,  as  there  set  forth,  establishes  clearly 
the  existence  of  the  relation  of  attorney  and  client  between  these 
parties.  *  *  Under  that  agreement  he  was  bound  to  go  on  for 
the  current  year,  and  the  Company  was  bound  to  employ  him  for 
that  time :  Fawcett  v.  Cash  (:<) ;  and  a  dismissal  before  that  time 
amounted  to  a  breach  of  the  agreement.  *  *  The  dismissal  here 
prevented  him  from  being  in  a  condition  to  earn  the  salary  of  lOOL, 
and  that  dismissal  gave  him  an  immediate  right  of  action. 

Leaving  the  mutual  promises  out  of  the  question,  what  is  the 
meaning  of  this  agreement?  The  terms  are,  to  ''retain  and 
employ."  They  must  mean  a  regular  hiring,  a  keeping  in  employ- 
ment. No  particular  form  of  words  is  necessary  for  that  purpose. 
Beestony,  Collier  (4).     ♦     *     * 

All  the  law,  as  stated  in  Yiner,  is  well  discussed  in  a  note  to       [633] 
Pordage  v.  Cole  (s).    Almost  all  the  old  cases  depend  on  the  nice 
distinction  whether  the  covenant  is  a  dependent  or  an  independent 
covenant.     *     ♦     * 

The  agreement  here  imports  a  promise  to  employ :  Mountfoi'd  v.  [  634  ] 
IIaii4m  (6) ;  and  the  declaration  does  not  give  the  words  a  meaning 
which  the  law  will  not  imply.  *  *  Here  the  agreement  in 
substance  is  set  out,  and  the  law  will  imply  tlie  promise  alleged' 
To  retain  and  employ  an  attorney  does  not  of  course  mean  to  enter 
into  litigation  every  day  for  his  benefit,  any  more  than  to  retain 
and  employ  a  surgeon  would  mean  to  give  him  occupation  every 
day ;  but  it  does  mean  to  give  him  the  work  if  and  whenever  it 
shall  arise,  and  a  refusal  ever  to  give  him  such  work,  though  made 
before  the  work  arises,  is  a  breach  of  the  agreement.  The  cases  of 
Aspdin  V.  Austin  (1)  and  Dunn  v.  Sayles  {^i)  are  not  in  point,  for  they 
were  decided  on  the  particular  words  to  be  found  in  the  agreements 
and  the  particular  circumstances  of  the  case.    *     ♦     * 

(Lord  Brougham  :  The  count  here  carries  double ;  it  first  states 

(1)  6  Q.  B.  671.  (4)  4  Bing.  309. 

(2)  5  Q.  B.  685.  (5)  1  Wms.  Sauud.  SlU. 

(3)  39  E.  B.  709  (6  B.  &  Ad.  9C4).  (6)  2  Bos.  &  P.  62. 
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Emmbns      an  agreement  without  stating  a  consideration,  and  then  a  general 
Eldertok.    retainer,   and   then  a  promise  as  made  in  consideration  of  the 
agreement.) 

[  *6H5  ]  rf  ),Q  allegation  that  special  damage  did  accrue  to  the  ^plaintiff  is 
immaterial.  That  damage  follows  as  of  course  upon  the  breach  of 
the  agreement  to  retain  and  employ.     *     *     ♦ 

It  is  not  disputed  that  where  an  executed  consideration  ends  in  a 
specific  promise,  no  other  can  be  alleged  but  what  the  law  implies ; 
but  there  are  other  cases  where  only  part  of  the  consideration  is 
executed,  as  by  the  sale  and  delivery  of  goods,  yet  the  liability  on 
the  subsequent  promise  cannot  be  denied.  *  *  If  this  count  had 
stated  the  agreement  as  made  at  the  request  of  the  defendant,  who 
thereby  became  liable  to  perform  the  same,  and  being  so  liable,  had 
made  the  promise,  it  must  be  admitted  that  that  promise  could  only 
have  been  treated  as  a  promise  to  perform  the  agreement :  Hopkins 
V.  Logan  (1).  But  nothing  of  that  kind  is  alleged  here.  This  case 
more  resembles  that  which  is  supposed  in  the  judgment  in  Kaye  v. 
Button,  where  it  is  said  by  Lord  Chief  Justice  Tindal(2):  "Two 
objections  were  made  to  the  declaration  :  first,  that  it  did  not  show 
any  consideration  for  the  promise  by  the  defendant ;  secondly,  that 
the  promise  was  laid  in  resi>ect  of  an  executed  consideration,  but 

[  •*36  ]  ^j^g  j^qIj  g^gjj  *j^  promise  as  would  have  been  implied  by  law  from 
that  consideration ;  and  that,  in  point  of  law,  an  executed  considera- 
tion will  support  no  promise,  although  expressed,  otherwise  than 
that  which  the  law  itself  would  have  implied.  The  cases  cited  by 
the  defendant,  Brown  v.  Cmnip{2>),  Orangery,  Collins  (4),  Hopkins  v. 
Logan  {^),  Jackson  v.  Cobbin(6),  Q,nd  Roscorlav.  Thomas  (6),  certainly 
support  that  proposition  to  this  extent, — that  where  the  considera- 
tion is  one  from  which  a  promise  is  by  law  implied,  there  no  express 
promise  made  in  respect  of  that  consideration  after  it  has  been 
executed,  differing  from  that  which  by  law  would  be  implied,  can  be 
enforced.  But  those  cases  may  have  proceeded  on  the  principle 
that  the  consideration  was  exhausted  by  the  promise  implied  by 
law,  from  the  very  execution  of  it ;  and  consequently,  any  promise 
made  afterwards  must  be  nudum  pactum^  there  remaining  no 
consideration  to  support  it."     *     *     * 

Here  the  consideration  is  not  wholly,  but  only  in  part,  executed, 

(1)  62  B.  E,  704  (5  M.  &  W.  241).      (4)  55  R.  B.  687  (6  M.  &  W.  458). 

(2)  66  E.  E.  795  (7  Man.  &  G.  815).    (5)  58  E.  R  869  (8  M.  &  W.  790). 

(3)  6  Taunt.  300.  (6)  61  E.  E.  216  (3  Q.  B.  234). 
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and  the  breach  of  not  paying  according  to  the  promise  is  properly      Emmbns 
alleged.     *     ♦     *  Eldmton. 

In  Gomyn's  Digest  (i)  it  is  said  :  ''  An  assumpsit  lies,  though  the       [  ^37  } 
consideration  be  executed  in  part,  as  in  consideration  that  he  had 
done  a  thing  at  my  request.'*     In  many  of  these  cases  there  is  no 
promise  which  the  law  would  necessarily  imply  from  the  agreement : 
Bainbiidge  v.  Finnatone  (2). 

(The  Lord  Chancellor  :  That  was  a  promise  made  at  the  time, 
as  the  consideration  for  the  plaintiff  allowing  the  defendant  to  have 
the  boilers.) 

Here  there  is  an  actual  engagement  to  retain  and  employ  the 
plaintiff  for  a  year ;  but  if  not  read  as  so  set  out  in  substance,  then  it 
must  be  taken  that  tlie  words  are  set  out  exactly,  and  that  the  sum 
was  agreed  upon,  and  mutual  promises  made,  and  that  the  breach  is 
consistent  with  those  promises  ;  and  lastly,  this  is  an  independent 
promise,  however  it  may  be  expressed ;  and  this  promise  itself  goes 
beyond  what  would  be  implied  in  law  from  the  agreement,  and  has 
been  properly  declared  on  as  an  independent  promise,  the  breach  of 
which,  as  here  alleged,  gave  a  good  legal  right  of  action. 

Mr.  Willes,  in  reply.     *     ♦     * 

The  Lord  Chancellor  :  [  638  ] 

The  question  in  this  case  is  in  some  measure  one  of  pleading ; 
but  beyond  that  it  involves  a  point  of  law  of  general  *importance.  [  ^esQ  1 
The  question  I  propose  to  put  to  the  Judges  is  this:  "Would 
a  plaintiff  in  the  courts  of  law  be  entitled,  after  verdict,  to  a 
judgment  upon  a  count  in  the  form  of  the  second  count  set  out  in 
this  record?" 

The  Judges  requested  time  to  consider  the  question. 
Ordered  accordingly. 

Mr.  Justice  Crompton,  having  stated  the  pleadings,  said:  .^^t'«o 

April  28. 

The  question  in  this  case  is  whether  the  second  count  of  the         

declaration  is  good  after  verdict.     The  Court  of  Common  Pleas 

arrested  the  judgment  upon  this  count  after  verdict,  on  the  ground 

that  the  promise  to  retain  and  employ  was  not  to  be  implied  from 

the  agreement ;  and  that  the  consideration,  being  an  executed  one, 

would  not  support  such  promise. 

(1)  Com.  Dig.  Act  on  case  assump-  (2)  53  B.  B.  234  (8  Ad.  &  El.  743). 

sit,  B.  12. 
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Emhens  It  must,  since  the  decisions  referred  to  in  the  argument  on  this 

Eldebtov.  pointy  be  considered  as  settled  law  that  a  count  of  this  nature  is 
bad,  if  the  promise  is  more  extensive  than  the  promise  which  is 
implied  by  law  as  arising  from  the  past  consideration.  According 
to  this  rule,  the  count  will  be  bad  if  the  promise  to  retain  and 
employ  the  plaintiff  below,  as  such  attorney,  on  the  terms  afore- 
said, at  all  enlarges  the  general  promise  to  perform  the  agreement. 
If  the  agreement  itself  contains  this  same  promise  to  retain  and 
employ  as  such  attorney  on  the  terms  aforesaid,  then  these  words, 
being  surplusage,  will  not  prejudice  the  count,  and  must  be  taken 
as  merely  pointing  the  promise  to  the  breach  afterwards  assigned 
for  ceasing  to  retain  and  employ.  If,  on  the  other  hand,  the  words 
in  question  at  all  enlarge  the  previous  agreement,  by  binding  the 
Company  to  retain  the  plaintiff  in  any  manner  in  which  the 
agreement  did  not  bind  them,  as  by  binding  the  Company 
to  find  him  any  particular  work,  or  to  keep  him  in  work, 
or  to  employ  him  in  any  of  the  business  which  he  was  not  to  do 
[•640]  for  the  1001.  per  annum,  *or  to  continue  him  in  the  employ- 
ment for  any  time  for  which  they  were  not  bound  by  the  agree- 
ment, the  count  will  be  bad,  for  want  of  a  consideration  to  support 
this  additional  promise. 

On  reading  the  agreement,  I  concur  entirely  with  the  judgment 
of  the  Exchequer  Chamber,  as  to  the  Company  being  bound  to 
continue  the  relation  of  employers  and  employed,  at  least  for  a 
year.  The  argument  of  the  counsel  for  the  defendant  in  error, 
satisfied  me  that  the  engagement  under  the  contract,  in  the  words 
of  both  parties,  for  a  gross  sum  to  be  paid  at  the  end  of  a  year,  in 
lieu  of  an  annual  bill  of  costs,  cannot  have  been  intended  to  con- 
tinue for  less  than  a  year.  The  contract  is  for  the  sum  of  100/. 
per  annum,  and  not  for  payment  at  that  rate ;  and  I  cannot  think 
that  the  parties  intended  merely  to  substitute  one  mode  or  rate  of 
payment  for  another,  leaving  it  optional  to  the  employers  to  put  an 
end  to  the  engagement  at  their  pleasure.  The  plaintiff  may  have 
been  induced  to  forego  the  usual  charges  of  an  attorney,  from  con- 
sidering that  he  was  to  be  paid  for  the  whole  year's  work ;  and 
that,  taking  the  rough  and  the  smooth  together,  the  lOOZ.  would 
satisfy  him;  and  the  defendants  probably  preferred  paying  the 
certain  sum  for  a  certain  time  to  being  subject  to  the  uncertainty 
of  the  amount  of  the  charges.  It  would  be  quite  inconsistent  with 
these  views  that  there  should  be  a  power  of  terminating  the  engage- 
ment, and  paying  the  plaintiff  for  the  services,  either  according 
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to  the  scale  of  attorneys'  charges,  or  pro  raid  in  proportion  to  the      Emmbns 
work  done,  or  the  time  during  which  he  continued  to  serve.  Eldkbton. 

Supposing  the  case  one  of  employment  and  service,  the  words  of 
the  contract  appear  to  me  as  strong  in  favour  of  the  engagement 
lasting  during  the  year,  as  the  words  in  Fawcett  v.  Cash  (i),  where 
an  engagement  to  pay  at  the  *rate  of  122.  10s.  per  month  for  the  [  *6^i  ] 
first  year,  and  to  advance  102.  per  annum  until  the  salary  was  1802., 
was  held  to  bind  the  employer  to  employ  the  plaintiff  for  one  whole 
year.  The  agreement  seems  to  me  to  be  clearly  a  contract  of 
hiring  and  service.  It  is  specified  what  the  party  is  to  do,  and 
what  he  is  not  to  do,  for  the  1002.,  which  he  is  to  receive  at  the  end 
of  the  year.  Surely  this  is  an  agreement,  on  the  one  hand,  to  hire 
for  the  particular  service,  at  a  given  salary,  for  a  year  at  least,  and, 
on  the  other,  to  serve  in  the  specified  matters  on  those  terms. 
Then  are  the  words  "  retain  and  employ  ''  to  be  construed  as 
meaning  anything  more  than  is  to  be  found  in  the  agreement 
itself  ?  I  am  of  opinion  that  they  must  be  construed  (especially 
after  verdict)  as  correctly  describing  the  effect  of  the  preceding 
agreement,  and  as  flowing  out  of,  and  really  arising  from  and 
implied  by  it.  And  I  think  that  if  the  declaration,  after  stating 
the  plaintiff's  part  of  the  agreement  as  the  consideration,  had, 
without  mutual  promises,  merely  stated  a  promise  by  the  Company 
to  retain  and  employ  the  plaintiff  as  such  attorney,  on  the  terms 
aforesaid,  it  would  have  been  proved  by  production  of  the  agree- 
ment. The  words  **  on  the  terms  aforesaid  "  seem  to  me  to  limit 
the  retainer  and  employment  to  what  has  preceded ;  and  the  effect 
of  the  allegation  seems  to  be,  that  the  Company  engages  to  retain 
and  employ  the  plaintiff  according  to  the  agreement,  and  no 
further. 

The  principal  question  has  been  raised  as  to  the  word  "  employ," 
and  it  has  been  argued  that  this  word  must  be  taken  to  mean  that 
actual  employment  was  to  be  found  from  time  to  time  for  the 
plaintiff.  I  think,  however,  that  the  words  **  retain  and  employ," 
as  used  in  the  present  case,  are  a  mere  amplification  of  the  pre- 
ceding contract  of  hiring  and  service.  These  words  are  used  in 
the  precedents  continually  as  meaning  a  hiring,  engaging,  and 
keeping  a  ^person  in  a  service,  and  do  not  necessarily  imply  that  [  *642  ] 
the  master  is  bound  to  supply  the  servant  with  any  particular  work 
whilst  the  relation  subsists.  In  Fawcett  v.  Cash  (i),  when  Mr. 
Justice  Taunton  said  that  the  defendant  was  bound  to  retain  and 
(1)  39  B.  B.  709  (5  B.  &  Ad.  904). 
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emmkkb  employ  the  plaintiff  for  the  whole  year,  he  surely  did  not  mean 
eldebton.  more  than  that  the  relation  of  master  and  servant  was  to  subsist 
during  the  year ;  and  he  could  not  be  supposed  to  mean  that  the 
master  was  to  be  bound  to  supply  the  warehouseman  with  work 
during  the  year.  The  words  **  retain  and  employ  "  may,  I  think, 
be  used,  either  popularly  or  legally,  in  the  sense  in  which  the 
Exchequer  Chamber  has  construed  them ;  and,  if  at  all  capable  of 
such  a  construction,  they  are  to  be  taken  after  verdict  in  the  sense 
which  will  support  the  declaration.  It  has  been  suggested  that  the 
words  **  retain  and  employ,*'  as  used  in  the  second  count,  would  be 
merely  inoperative,  if  used  in  the  sense  in  which  they  were  con- 
strued in  the  Exchequer  Chamber,  and  that  to  give  them  any 
operation  they  ought  to  be  construed  as  meaning  that  the  party  was 
to  be  actually  employed.  Since  the  new  rules  prevented  the  old 
method  of  declaring  in  one  count  on  the  agreement  as  set  out  with 
mutual  promises,  and  in  another  on  the  legal  effect  of  the  agree- 
ment, it  has  not  been  unusual  for  pleaders  to  add  to  the  promise  to 
perform  the  agreement  a  promise  to  do  some  particular  matter 
which  they  suppose  to  be  the  legal  effect  of,  or  to  be  contained  in 
it,  and  on  which  they  subsequently  assign  a  breach.  This  is  a  very 
dangerous  mode  of  pleading,  and  is  generally  useless,  as,  if  the 
promise  be  really  contained  in  the  agreement,  it  is  unnecessary, 
and  if  not  so  contained,  it  may  make  the  count  bad.  But  it  has 
been  often  used  in  practice,  probably  for  the  purpose  of  applying 
[  •643  ]  the  breach  *more  pointedly  to  the  promise  ;  and  I  do  not  think 
that  the  adoption  of  such  a  mode  of  pleading  can  be  fairly  treated, 
as  showing  that  the  pleader  used  the  words  in  question  in  a  sense 
which  would  make  the  promise  larger  than  the  agreement,  and  so 
make  the  count  bad.  It  was  said  also  that  the  special  damage  laid 
for  the  loss  of  profit  arising  from  the  loss  of  the  employment, 
showed  the  sense  in  which  the  word  ''  employment "  had  been  used 
in  the  earlier  part  of  the  count.  The  real  breach,  however,  is  well 
and  properly  assigned  for  a  dismissal  from  the  situation,  and  is 
more  applicable  to  such  a  dismissal,  or  putting  an  end  to  the  rela- 
tion between  the  parties,  than  to  any  refusal  to  find  employment 
for  the  plaintiff.  And  it  is  the  promise  and  the  real  breach  to 
which  we  are  to  look  in  order  to  see  whether  the  action  is  main- 
tainable, the  special  damage  being  no  essential  part  of  the  count, 
not  being  traversable,  and,  if  bad,  not  vitiating  the  other  part  of 
the  count.  It  is  usual  to  include  in  the  special  damage  every 
possible  claim,  however  unlikely  to  be  supported,  on  the  ground 
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that,  if  bad,  it  can  do  no  harm,  and  that  it  may  possibly  prevent  Bmmkns 
the  plaintiff  from  being  excluded  at  the  trial  from  giving  evidence  Eldbbton. 
of  particular  damage,  of  which  the  defendant  may  not  have  had 
sufficient  notice  from  the  real  breach  by  reason  of  its  generality. 
It  does  not  appear  safe  to  refer  to  matter  which  is  no  essential  part 
of  the  count,  and  which  may  be  stated  in  the  loosest  manner  with- 
out affecting  the  count,  for  the  purpose  of  giving  to  the  promise 
and  breach,  if  otherwise  good,  and  especially  after  verdict,  a  sense 
which  would  make  them  bad. 

It  was  further  contended  in  the  argument,  that  there  is  a  distinc- 
tion between  the  cases,  where  there  is  the  relation  of  attorney  and 
client,  and  that  of  ordinary  master  and  servant.  And  it  was  said 
that,  in  the  case  of  domestic  servants,  there  are  collateral  advan- 
tages for  the  loss  of  *which  an  action  for  damages  would  lie ;  and  [  *****  1 
that  in  such  case  there  is  really  a  contract  to  keep  in  employment, 
in  addition  to  what  is  said  to  be  the  only  contract  in  cases  like  the 
present,  to  pay  at  the  end  of  the  year.  I  think,  however,  that  this 
distinction  is  not  tenable ;  and  that,  wherever  there  is  a  contract 
for  hiring  or  employment  on  the  one  part,  and  service  for  wages 
or  salary  on  the  other,  for  a  specified  time,  there  is  an  engagement 
on  the  part  of  the  employer  to  keep  the  employed  in  the  relation 
in  question  during  that  time,  and  not  merely  to  pay  him  the  wages 
for  the  services  at  the  end,  and  that,  in  none  of  these  cases,  does 
the  obligation  to  keep  retained  and  employed  necessarily  import 
an  obligation  on  the  part  of  the  master  to  supply  work.  The  ware- 
houseman in  Fawcett  v.  C<t8h,  and  the  clerks  and  servants  in  the 
ordinary  cases,  could  make  no  complaint  if  the  master  employed 
otHer  persons,  and  there  was  no  work  for  them,  any  more  than  the 
plaintiff  in  the  present  case  could  have  complained  if  the  defendants 
had  given  work  to  other  attorneys,  or  had  none  to  give  to  the 
plaintiff.  It  is  said,  however,  that  the  only  remedy  in  such  cases 
is  to  wait  till  the  end  of  the  year,  and  sue  for  the  wages  or  salary 
as  a  sum  certain,  averring  that  the  plaintiff  was  ready  all  the  time 
to  perform,  but  that  the  defendant  dispensed  therewith.  Fewings 
V.  Tisdal  (i),  which  was  cited  as  showing  the  contrary,  is  distin- 
guishable, as  in  that  case  the  declaration  was  in  indebitatus 
ctssumpsit  in  the  common  form  for  work  actually  performed,  and 
that  decision  is  not  necessarily  inconsistent  with  a  right  to  bring 
an  action  of  debt  for  the  sum  certain,  averring  a  continual  readi- 
ness to  the  end,  and  a  dispensation.     Such  a  doctrine,  however, 

(1)  1  Ex.  296. 
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Emmknb      would  be  liable  to  many  of  the  inconveniences  pointed  out  by  the 
Elderton.    judgment  in  the  Exchequer  Chamber ;  *and  it  would  be  much  to 

[  •646  ]  jjQ  lamented  if  a  servant,  or  agent,  or  clerk,  who  was  dismissed, 
should  be  able  to  say,  ''  I  could  easily  get  another  situation,  as 
good  or  better,  but  I  will  not  do  so,  and  instead  of  claiming  the 
real  damage  T  have  sustained  by  the  inconvenience  and  temporary 
loss  of  situation,  I  will  bring  an  action  for  every  instalment  of 
salary  till  the  contemplated  period  has  elapsed."  It  is  not,  how- 
ever, necessary  in  the  present  case  for  your  Lordships  to  decide 
whether  such  an  action  could  be  maintained.  There  may  be  some 
contracts  for  payments,  as  by  way  of  annuities  for  life  or  years, 
where,  by  reason  of  express  stipulation,  the  payment  may  become 
due  from  time  to  time,  until  some  defaidt  has  happened  on  the 
part  of  the  annuitant.  There  may  be  others  where  the  salary 
depends  on  the  perfornaance  of  the  labour,  and  where  the  only 
remedy  in  the  case  of  a  wrongful  dismissal  would  be  by  action  on 
the  contract  for  damages. 

The  question  now  is,  whether  there  cannot  be  a  breach  of  such  a 
contract  of  employment  and  service  as  the  present  by  a  dismissal ; 
for  if  so,  both  parties  have  agreed  on  these  pleadings  that  such  a 
breach  has  taken  place.  It  seems  to  me  quite  too  late  to  question 
the  principle  upon  which  so  many  actions  have  proceeded  in  modern 
times ;  and  which  is,  that  after  a  dismissal,  the  servant  or  party 
employed  may  recover  such  damages  as  a  jury  may  think  the  loss 
of  the  situation  has  occasioned.  If  he  has  obtained,  or  is  likely  to 
obtain  another  situation,  the  damages  ought  to  be  less,  or  nominal, 
according  to  the  real  loss ;  and  in  such  case  the  servant  need  not 
remain  idle,  in  readiness  to  give  services  which  cannot  be  wanted. 
I  quite  agree  with  what  was  said  by  my  brother  Erle  in  this  House, 
in  the  case  of  Beckham  v.  Drake  (1),  that  where  a  promise  for  con- 

[  *646  ]  tinning  employment  *is  broken  by  the  master,  it  is  the  duty  of 
the  servant  to  use  diligence  to  find  another  employment.  If  such 
an  action  was  not  maintainable,  and  the  only  remedy  was  by  action 
of  debt  for  the  salary,  the  servant  could  enter  into  no  inconsistent 
employment ;  or,  if  he  did,  could  recover  nothing.  Thus,  suppose 
that  the  servant  chooses  to  enter  into  a  situation  at  a  smaller 
salary,  he  could  maintain  no  action  at  all,  because  he  could  not 
aver  that  he  continued  ready  to  serve  till  the  salary  became  due. 
Suppose  a  clerk  or  agent  to  be  engaged  for  some  years  at  a  yearly 
salary  and  to  be  wrongfully  dismissed,  surely  he  is  not  bound  to 
(1)  81  B.  E.  317  (2  H.  L.  C.  606). 
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remain  idle,  and  to  sue  his  employers  every  year  for  his  salary ;  emmkms 
bat  he  may  engage  himself  elsewhere,  and  at  once  bring  an  action  eldb^utok. 
for  the  dismissal ;  and  he  does  not,  by  engaging  himself  elsewhere, 
lose  a  right  to  this  remedy,  as  he  would  to  the  other  supposed 
remedy.  If  there  is  a  contract  to  keep  in  the  employment,  it  seems 
necessarily  to  follow  that  a  dismissal  from  such  employment  is  a 
breach  of  contract. 

The  result  of  the  modern  authorities,  as  to  the  remedies  of  a 
servant  wrongfully  discharged,  is  well  discussed  in  the  passage  in 
Smith's  Leading  Gases  (i).  He  is  said  to  have  the  election  of 
treating  the  contract  as  continuing,  and  suing  for  damages  for  the 
breach  by  the  discharge ;  or,  of  treating  it  as,  and  acquiescing  in 
its  being,  rescinded  by  the  wrongful  act  of  the  master,  and  bringing 
an  action  on  the  quantum  meruit  for  the  work  actually  performed ; 
and  it  is  added,  that  he  may  wait  till  the  termination  of  the  period 
for  whicli  he  was  hired,  and  may  then,  perhaps,  sue  in  indebitatm 
oMsumpsit  for  the  whole  wages,  relying  on  the  doctrine  of  construc- 
tive service.  It  is  clear,  since  the  decision  of  Fe wings  v.  *Ti8dal(2),  [  'ei?  ] 
that  this  last  remedy  cannot  be  maintained  in  the  shape  of  indebitatus 
assumpsit ;  for  the  simple  reason,  that  the  allegation  of  his  being 
indebted  for  work  done  is  untrue.  But  that  decision  may  be  sup- 
ported on  the  form  of  action;  and  the  question  is  still  left  undecided, 
how  far  a  special  action  of  debt  averring  a  contract  to  pay,  a  con- 
tinuing readiness  on  the  part  of  the  servant  during  all  the  period 
to  serve,  and  a  dispensation  from  the  service  on  the  part  of  the 
master,  might  not  be  maintained.  A  great  part  of  the  argument 
of  the  counsel  for  the  plaintiff  in  error  at  your  Lordships'  Bar  pro- 
ceeded on  this  point.  But  even  supposing  that  they  were  correct, 
that  such  an  action  would  have  been  maintainable  on  the  particular 
contract,  it  by  no  means  follows  that  the  servant  should  be  bound 
so  to  wait,  and  that  he  may  not  elect  the  first  of  the  remedies,  and 
sue  for  the  breach  in  not  continuing  him  in  the  employment. 
"Whatever  doubt  remains  as  to  the  law  on  the  supposed  third 
remedy,  I  am  not  aware  that  the  first  has  been  ever  doubted,  in 
cases  where  it  appears  that  there  was  to  be  the  continuing  relation 
of  employer  and  servant,  which  is  the  real  question  in  this  case. 

The  cases  of  Aspdin  v.  Austin  (3)  and  Dunn  v.  Sayles{4)  must, 
I  think,  be  considered   as  decided  upon  the  construction  of  the 

(1)  Lampleigh   v.  Brathwait,   Hob.  (3)  5  Q.  B.  671. 
105 ;  1  Sm.  L.  C.  67  [141,  11th  Ed.].  (4)  5  a  B.  685. 

(2)  1  Ex.  295. 
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Emmens  particular  covenants  and  the  peculiar  circumstances  appearing  in 
Eldkbton.  those  cases.  If  they  are  to  be  taken  as  deciding  that  there  is  no  obli- 
gation on  the  part  of  the  employer  to  continue  the  relation  between 
the  parties  in  cases  like  the  present,  or  that,  where  there  is  an  agree- 
ment to  employ  and  serve  for  a  specified  time  at  a  specified  salary, 
an  action  is  not  maintainable  against  the  employer  immediately  for 
a  wrongful  termination  of  the  relation,  but  that  the  party  discharged, 
[  *648  ]  instead  of  suing  for  damages  immediately,  ^must  wait,  and  remain 
idle  till  the  end  of  the  specified  period,  and  then  sue  for  the  salary 
as  a  sum  certain ;  I  should  think  that  they  ought  not  to  be  supported 
in  a  court  of  error. 

In  the  present  case  I  think  that  the  contract  was  a  contract  for  an 
employment  and  service  to  continue  at  least  for  a  year ;  and  that 
the  promise  to  retain  and  employ,  laid  in  the  second  count  of  the 
declaration,  does  not  enlarge  the  promise  arising  from  the  employ- 
ment ;  and  that  the  wrongful  dismissal,  which  is  the  real  breach, 
gave  a  right  of  action  for  the  damages  really  sustained  by  reason  of 
the  dismissal. 

I  answer  your  Lordships'  question,  therefore,  by  saying  that,  in 
my  opinion,  a  plaintiff  would,  in  the  courts  of  law,  be  entitled, 
after  verdict,  to  judgment  upon  a  count  in  the  form  of  the  second 
count  set  out  in  this  record. 

[Mr.  Baron  Martin,  Mr.  Justice  Talfourd,  Mr.  Justice  Wightman, 
Mr.  Justice  Erlb,  Mr.  Baron  Platt,  and  Mr.  Justice  Colbridoe 
also  expressed  opinions  that  the  second  count  was  good  after 
verdict.] 

[  657  ]        Ur,  Justice  Maule  : 

In  order  to  answer  this  question,  it  is  necessary  to  consider 
whether  the  breach  of  promise,  in  not  continuing  to  retain  and 
employ  the  plaintiff  as  attorney  and  solicitor,  but  dismissing  him,  is 
a  breach  of  any  promise  which  the  count  shows  the  defendants  to 

[  •G68]  be  bound  by,  so  as  to  give  *the  plaintiff  a  cause  of  action  against 
the  defendants.  That  this  dismissal,  and  not  the  non-payment  of 
the  salary  (which  is  also  alleged  in  the  count),  is  the  only  breach 
and  cause  of  action  (if  any)  contained  in  the  count,  there  is  no 
doubt.  It  was  so  agreed  in  the  argument  before  this  House,  and  in 
the  Courts  below.  It  is  therefore  not  necessary  to  say  anything  in 
proof  of  that  proposition.  The  breach  being  so  understood,  it 
was  objected  to  this  count  (among  other  things)  that  the  promise 
to  retain  and  employ  the  plaintiff  being  founded  on  an  executed 
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consideration,  i.e.,  on  the  agreement  made  before  the  promise,  is  Emmens 
without  sufficient  consideration,  not  being  such  a  promise  as  the  eldi^ton. 
law  would  imply  from  the  consideration,  or,  which  is  the  same 
thing  (when  the  consideration  is  a  preceding  agreement),  not  being 
comprised  in  the  agreement  itself.  It  was  not  denied  that  such  was 
the  rule  with  respect  to  promises  on  executed  considerations,  and 
as  it  is  a  rule  well  established  by  decisions,  it  is  not  necessary  to 
give  any  reasons  in  its  support,  or  to  say  anything  to  show  it  to  be 
a  good  and  useful  one. 

On  this  part  of  the  cases  it  was  further  agreed  that  the  agreement, 
as  stated  according  to  its  legal  effect  in  the  declaration,  does  not 
contain  any  promise  to  employ  the  plaintiff  in  the  sense  of  giving 
him  work  to  do.  But  the  defendants  insisted  that  the  promise  to 
retain  and  employ,  as  stated  in  the  declaration,  did  not  comprehend 
any  obligation  to  give  any  work  to  the  plaintiff  to  be  done,  but  only 
meant  that  the  defendants  would  continue  the  relation  of  attorney 
and  client  between  the  plaintiff  and  themselves,  giving  him  business 
to  do  or  not,  as  they  pleased,  but  paying  him  his  salary  while  that 
relation  should  continue.  And  this  promise,  that  is,  to  retain  and 
employ  in  this  sense,  it  was  said  was  comprehended  in  the  agree- 
ment, and  therefore  implied  by  law  from  the  fact  of  making  the 
agreement.  *What  "  chiefly  weighed  "  witli  the  Exchequer  Chamber  [  •65»  ] 
when  it  adopted  this  construction  was,  that  it  supported  (as  that 
Court  held)  the  declaration  ;  whereas  the  other  construction,  which 
treats  the  word  "employ  "  as  comprehending  giving  work  to  do, 
would  (as  it  was  insisted  by  the  defendants,  and  admitted  by  the 
plaintiff  and  the  Court)  make  the  declaration  bad.  And  there  is  no 
doubt  that  it  is  a  rule  of  construction,  that  of  different  meanings  of 
a  pleading  which  is  susceptible  of  more  than  one,  that  is  to  be 
adopted,  after  verdict,  which  will  support  the  pleading.  And  it  may 
further  be  conceded,  that  the  word  ''  employ  "  is  sometimes  used  in 
the  sense  which  this  construction  gives  it,  though  it  may  be  ques- 
tioned whether  this  word  can  properly  be  understood  in  this  sense 
on  the  present  occasion.  So  to  understand  it  will  render  wholly 
inoperative  the  promise  to  retain  and  employ,  which  is  stated  as  an 
additional  and  distinct  promise  beyond  that  to  perform  the  agree- 
ment, but  which  this  construction  treats  as  comprehended  and 
involved  in  the  promise  to  perform  the  agreement.  And  further, 
this  sense  is  not  consistent  with  the  allegation  in  the  declaration, 
which  states  as  a  consequence  of  the  dismissal,  not  only  the  loss 
of  the  salary,  but  of  the   gains  and   profits   which  the  plaintiff 
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Emmbms  otherwise  might  and  would  have  derived  from  such  employment. 
Elderton.  ^^'^^  allegation,  it  is  true,  is  not  necessary  to  show  a  cause  of 
action ;  and  the  plaintiff  might  succeed  without  proving  it ;  but 
it  is  not  the  less  effectual  in  showing  that  the  word  '*  employ  *' 
is  used  in  the  sense  usually  given  to  it,  and  not  in  that  which 
the  construction  in  question  ascribes  to  it.  If  this  be  the  true 
sense  of  the  word,  as  used  in  this  declaration,  the  count  is 
undeniably  bad. 

But  assuming  that  the  word  *'  employ  "  may,  notwithstanding 
these  reasons,  be  construed  in  a  sense  in  which  it  does  not  add  any< 

[  *660  ]  thing  to  the  promise  contained  in  the  ^agreement,  and  that  the 
declaration  may  be  construed  as  if  it  contained  no  promise  but  that 
to  perform  the  agreement,  it  is  still  to  be  inquired  whether  the 
declaration  so  construed  will  show  a  cause  of  action.  This  is  indeed 
the  substantial  question  in  the  cause,  and  is  in  effect  this,  whether 
the  agreement  stated  in  the  declaration  obliges  the  defendants  to 
continue  the  relation  of  attorney  and  client  between  themselves  and 
the  plaintiff  for  a  year.  And  this  depends  upon  the  true  meaning 
of  the  agreement  as  stated  in  the  declaration.  Now  it  is  to  be 
observed,  that  that  agreement  does  not  in  terms  provide  that  the 
plaintiff  shall  act  as  the  defendants'  attorney,  or  that  they  should 
employ  him  (in  any  sense  of  that  word),  but  begins  by  providing 
that  from  the  1st  of  January  the  plaintiff,  as  attorney  and  solicitor 
of  the  defendants,  should  receive  and  accept  a  salary  of  1002.  per 
annum,  in  lieu  of  rendering  an  annual  bill  of  costs  for  general 
business.  It  then  goes  on  to  show  what  shall  and  what  shall  not 
be  general  business  within  the  meaning  of  the  parties ;  that  is,  that 
certain  attendances  shall  be,  and  business  about  suits  at  law,  &c., 
shall  not  be,  general  business  to  be  paid  for  by  the  lOOZ.  And  this 
is  all  that  the  agreement  contains.  The  plain  object,  therefore,  of 
the  agreement  appears  to  be  the  substitution  of  a  new  mode  of  pay- 
ment as  to  certain  business  for  a  mode  previously  acted  upon,  or 
intended,  or  agreed  on,  or  contemplated  between  the  plaintiff  and 
the  defendants.  And  this  object,  and  this  only,  it  appears  to  effect, 
leaving  everything  else  in  the  relation  between  the  parties  as  it 
stood  before  the  agreement,  or  entirely  at  large,  if  no  relation  at  all 
subsisted.  On  this  view  the  meaning  of  the  agreement  is,  that 
the  plaintiff,  if  he  continues  the  service  a  year,  shall  be  paid  1002. 
for  his  general  services;  but  if  he  do  not,  his  right  as  against 
the  defendants,  and  theirs  against  him,  remain  to  be  regulated 
by   any   other    agreement   which   may   have   provided   for   such 
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*an  event,  or  by  the  general  law  as  applicable  to  the  transactions      Emmbnb 
which  have  taken  place  between  them.     That  the  agreement  con-    eldbrtok. 
templates  the  possibility  or  the  probability  that  the  plaintiff  may      [  •eei  ] 
continue  in  the  service  of  the  defendants  for  a  year,  or  for  a  number 
of  years,  there  is  no  doubt.    It  certainly  provides  for  that  events 
and  indeed  for  no  other ;  but  it  by  no  means  follows  that  it  was  the 
intention  of  the  parties  to  bind  themselves  by  this  agreement  that 
such  an  event  should  take  place.    There  are  no  words  importing 
such  an  obligation ;  and  it  would  manifestly  be  inconvenient  that 
any  such  obligation  should  exist  in  the  absolute  and  unqualified 
form  in  which  (if  at  all)  it  must  be  considered  as  contained  in  this 
agreement.    Nothing  is  more  common  than  to  make  an  agreement 
in  the  expectation  that  a  certain  state  of  things  will  arise  or  will 
continue,  and  with  provisions  and  stipulations  applicable  to  such 
expected  continuance,  and  which  cannot  take  effect  in  any  other 
event,  yet  without  any  intention  that  the  parties  shall  be  bound  to 
continue  the  contemplated  state  of  things.    The  cases  of  Aspdin  v. 
Austin  (I),  and  Dunn  v.  SayUs  (2),  are  instances  of  agreements  in 
which  a  certain  duration  of  the  relation  between  the  parties  was 
contemplated  and  provided  for,  without  binding  the  parties  to  con- 
tinue it  for  the  time  contemplated.    But  probably  the  case  in  which 
an  alteration  in  the  amount  or  mode  of  payment,  and  that  alone,  is 
intended,  is  of  the  most  frequent  occurrence  of  this  class  of  agree- 
ments;   and,  as    before    observed,  the    agreement    in    question 
apparently  contains  no  other  provision.    If  the  agreement  had 
been  intended  to  provide  for  the  continuance  of  the  engagement,  it 
is  difficult  to  conceive  that  it  would  not  have  contained  express  and 
detailed  provisions  on  the  subject,  and  particularly  some  provision 
for  putting  *an  end  to  the  engagement  by  notice  or  otherwise.     The       [  *^2  ] 
inconvenience  of  the  defendants  being  bound  at  all  events  (if  not 
to  use  the  actual  services  of  the  plaintiff)  at  least  to  hold  him  out 
as  filling  a  confidential  situation  in  their  service  for  a  year,  or 
indeed  (as  the  agreement  contains  nothing  to  restrict  the  employ- 
ment to  one  year,  nor  any  power  to  put  an  end  to  it)  for  an  indefi- 
nite number  of  years,  and  themselves  to  carry  on  their  business  for 
the  same  time,  is  of  the  same  nature  as  the  inconvenience  relied 
on  by  the  Court  of  Queen's  Bench  in  the  cases  cited.    The  present 
case  was,  indeed,  distinguished  in  the  Court  of  Exchequer  Chamber 
from  those  in  the  Court  of  Queen's  Bench,  as  regards  the  argument 
from  inconvenience,  inasmuch  as  it  is  said  by  the  Coubt  that  the 
(1)  5  a  B.  671.  (2)  Id.  685. 
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Emmens  defendants  **  were  a  Company  which  was  sure  to  continue  for  the 
Eldbbtok.  term  of  a  year."  But  this  distinction  does  not  appear  to  be  well 
founded.  If  this  particular  Company  had  been  one  that  was  sure 
to  continue  a  year  from  the  time  of  the  agreement,  this  is  a  fact 
not  apparent  on  the  record ;  and  supposing  the  Court  to  have  been 
well  assured  of  this  fact  by  some  other  means,  it  cannot  properly  be 
taken  into  consideration  in  deciding  whether  this  count  is  good  or 
not ;  nor  can  it  be  said  that  joint-stock  Companies  in  general  are 
sure  to  last  a  year  from  the  time  of  making  an  agreement  respecting 
the  employment  of  an  attorney,  or  from  any  other  time,  so  as  to 
enable  the  Court  to  notice  this  as  a  matter  of  general  notoriety.  The 
experience  of  courts  of  justice  in  winding-up  cases,  and  others  in 
which  suchCompanies  are  concerned,  is  sufficient  to  show  that  nothing 
certain  can  be  affirmed  with  regard  to  their  probable  duration. 

Considering,  therefore,  this  agreement  to  be  one  merely  regulating 
the  mode  of  payment  of  the  plaintifif,  and  not  binding  either  party 
in  any  other  respect,  it  follows  that  it  imposes  no  such  obligation 
[*663]  as  the  breach  in  this  count  ^assumes  to  exist,  and  consequently 
that  the  count  shows  no  cause  of  action,  and  that  a  plaintiff  in  the 
courts  of  law  would  not  be  entitled,  after  verdict,  to  judgment  upon 
a  count  in  the  form  of  the  second  count  set  out  in  this  record. 
«  *  *  «  * 

[  666  ]       Mr.  Baron  Parkb  : 

In  answer  to  the  question  proposed  by  your  Lordships,  I  have  to 
state  my  opinion  that  the  plaintiff,  in  the  courts  of  law,  would  be 
entitled  to  judgment  upon  a  count  in  the  form  of  the  second  count 
set  out  in  this  record. 

The  substance  of  the  question  in  the  case  lies  in  a  very  narrow 
compass.  Assuming  that  the  alleged  promise  "to  retain  and 
employ  "  cannot  be  held  valid  on  this  count,  unless  it  is  implied  in 
the  agreement  previously  stated,  the  question  is  this  :  In  a  mutual 
agreement  between  the  plaintiff  below  (an  attorney  and  solicitor), 
on  the  one  hand,  and  a  Life  and  Fire  Assurance  Annuity  Company  on 
the  other,  the  terms  of  which  are,  that  it  is  agreed  between  them 
that  the  plaintiff,  as  the  attorney  and  solicitor  of  the  Company, 
should  receive  and  accept  a  salary  of  1002.  per  annum,  in  lieu  of 
rendering  an  annual  bill  of  costs  for  general  business  done  for  the 
Company,  and  should,  for  such  salary  of  1001.,  advise  and  act  on 
all  occasions  (with  certain  exceptions),  is  it  or  is  it  not  implied  that 
[  •667  ]  the  Company  did  hire  him  for  one  *year  certain  ?  I  must  say  I 
feel  no  doubt  in  giving  the  opinion  that  it  is  so  implied.    The  term 
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"  it  was  agreed  "  makes  the  words  of  the  agreement  those  of  both  Emubhs 
parties;  and  where  two  parties  agree  that  one  shall  accept  and  elderton. 
receive  a  yearly  salary  of  lOOZ.,  as  attorney  and  solicitor  of  the 
other,  and  for  a  particular  class  of  business,  it  is  necessarily  implied 
that  the  other  shall  pay  it,  and  at  the  end  of  the  year.  It  is  not  to 
be  paid,  simply  and  at  all  events,  at  the  end  of  the  year,  but  as  a 
reward  for  the  services  of  the  other  as  an  attorney  and  solicitor,  for 
his  attendance  and  advice  when  required,  and  being  ready  to  give 
it  whenever  it  shall  be  asked,  at  all  times  during  that  year.  In  this 
respect,  the  agreement  being  by  both  parties,  the  present  case  is 
distinguishable  from  Sykes  v.  Dixon  il). 

So  far,  if  I  correctly  understand,  the  parties  do  not  diiSer.  But 
the  defendants  contend,  that  the  only  agreement  to  be  implied  on 
their  part  is,  that  they  will  pay  the  lOOl.  at  the  end  of  a  year,  for 
the  services  of  the  plaintiiBT  as  attorney  and  solicitor,  in  the  matters 
specified  in  the  agreement ;  and  that  they  do  not  hire,  or,  in  other 
words,  agree  to  retain  him  in  their  service  in  that  character  in  the 
mean  time.  On  the  other  hand,  the  defendant  in  error  contends 
that  in  such  an  agreement  there  is  also  implied  a  hiring,  or  agree- 
ment to  retain  in  that  character  for  a  year ;  and  I  am  of  that 
opinion.  I  think  that  there  is  clearly  implied  on  the  part  of  the 
person  who  contracts  to  pay  a  salary  for  services  for  a  term,  a  con- 
tract to  permit  those  services  to  be  performed,  in  order  that  the 
stipulated  reward  may  be  earned,  besides  an  agreement  to  pay  the 
salary  at  the  end  of  the  term.  It  seems  to  me  that  this  is  clearly 
an  agreement  to  retain  for  a  year  certain ;  and  the  only  doubt  I 
have  felt  since  the  case  was  first  argued  in  the  Exchequer  Chamber, 
has  been,  ^whether  there  was  an  implied  agreement  to  employ  the  [  *668  ] 
plaintiff.  There  is  not,  if  that  term  is  used  in  the  sense  of  giving 
him  business  to  do,  for  no  such  obligation  is  cast  on  the  Company ; 
but  if  it  means  only  to  engage  his  service  (one  of  the  meanings  of 
that  term  given  in  Johnson's  and  Webster's  Dictionaries),  there 
is  an  implied  promise  to  that  effect.  The  employment  in  many 
capacities  may  be  said  to  continue,  where  the  use  of  actual  service 
is  optional  or  conditional  on  the  part  of  the  employer.  Medical 
advisers,  members  of  theatrical  establishments,  even  some  descrip- 
tions of  household  servants,  may  be  employed  at  annual  salaries, 
though  no  actual  service  may  be  ever  required.  It  is  not  those 
only  who  are  actually  called  upon  to  perform  duties,  but  those  who 
are  under  an  obligation  to  perform  them,  who  are  employed. 
(1)  48  E.  B.  641  (y  Ad,  &  El.  693). 

20—? 
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Emmkns  I  think,  for  the  reasons  explained  in  the  j  udgment  of  the  Exchequer 

Eldkbtok.  Chamber  at  more  length  (i),  that  we  ought  to  understand  this  expres- 
sion in  that  sense  of  the  word '' employ  "  which  will  support  it; 
and  "  employ,"  therefore,  means  only  "  to  retain  "  in  their  service, 
and  is  mere  tautology.  The  distinction  is  very  important  indeed, 
between  an  agreement  to  retain  and  employ,  in  the  sense  before 
referred  to,  for  a  given  term,  and  then  to  pay  for  services  at  the 
end  of  the  term,  a  sum  certain,  and  simply  to  pay  a  sum  certain 
for  services  at  the  end  of  a  given  term.  In  the  former  case  the 
person  employed  has  an  immediate  remedy  the  moment  he  is 
dismissed  without  lawful  cause,  for  a  breach  of  the  contract  to 
retain  and  employ,  and  will  recover  an  equivalent  for  the  breach  of 
the  employer's  contract,  which  may  be  less  than  the  stipulated 
wages  payable  at  the  end  of  the  term,  if  it  happens  that  he  has  the 
[  •669  ]  opportunity  of  employing  his  time  *beneficially  in  another  way, 
and  the  employer  is  not  bound  to  pay  the  whole  agreed  sum.  But 
in  the  latter  case,  that  is,  if  the  agreement  is  that  the  person  retained 
is  to  be  paid  a  certain  sum  for  his  services  at  a  certain  time,  provided 
he  serves,  there  being  no  contract  to  retain  and  employ  during  the 
term,  he  can  only  maintain  an  action  after  that  time  has  arrived, 
for  non-payment,  and  then  is  entitled  to  recover  the  full  amount, 
though  his  loss  may  be  much  less.  Convenience  is  decidedly  in 
favour  of  construing  such  agreements  to  be  contracts  for  retaining 
as  well  as  for  the  payment  of  wages. 

There  are  certainly  cases  where,  in  construing  contracts  between 
the  employers  and  the  employed,  where  payments  at  certain  times 
are  stipulated  to  be  paid  for  services,  the  Courts  have  not  been 
able  to  put  such  a  construction  upon  them ;  and  where  they  have 
held,  that  the  contract  imported  only  an  agreement  to  give  certain 
sums  at  certain  times.  Two  cases  of  this  description  were  those  of 
Aspdin  V.  Austin  (2)  and  Dunn  v.  Sayks  (s).  Both  these  are  clearly 
distinguishable. 

In  the  former  the  question  turned  upon  the  construction  of  a 
contract  on  the  part  of  the  plaintiff  to  make  cement  for  the  defen- 
dant and  one  Sealey,  and  to  teach  them  how  to  do  so ;  and  on  the 
defendant's  and  Sealey 's  part  to  pay  a  weekly  salary  for  three  years ; 
and  the  point  was,  whether  there  was  an  implied  contract  to  con- 
tinue to  employ  him  to  manufacture  cement  for  that  period.  The 
Court  could  not  draw  that  inference,  and  Lord  Denman,  in  giving 

(1)  6  C.  B.  177.  (3)  Id,  685. 

(2)  6  Q.  B.  671. 
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judgment,  assigns  a  very  strong  reason  for  refusing  to  do  so,  viz.,      Ehmeks 
that  the  defendant  would  in  that  case  be  obliged,  at  however  great    eldbbtok. 
loss  to  himself,  to  continue  his  business  for  three  years. 

The  Court,  therefore,  construed  the  contract  to  be  a  contract  only  [  670  ] 
to  pay  sums  at  the  stated  periods  for  three  years,  on  condition 
of  the  plaintifTs  performing  the  conditions  precedent ;  and  he 
would  be  entitled  to  recover  them  on  being  ready  and  willing  to 
perform  those  conditions,  being  prevented  by  the  defendant's  act 
from  so  doing. 

In  the  other  case,  which  depended  on  the  construction  of  the 
defendant's  covenant  in  an  indenture,  the  term,  '*  it  was  agreed," 
which  would  make  the  stipulation  the  agreement  of  both  parties, 
was  wanting.  It  was  a  simple  covenant  by  the  defendant,  who,  in 
consideration  of  the  services  of  the  plaintifiTs  son  as  an  apprentice 
to  the  defendant,  a  surgeon  dentist,  covenanted  to  pay  weekly  sums 
for  five  years.  The  reasons  assigned  in  the  former  case  equally 
applied  to  that,  as  Lord  Denman  observed  ;  and  indeed  it  would  be 
a  strong  thing  to  imply  that  the  plaintiff,  who  had  only  covenanted 
to  pay  certain  sums  weekly,  thereby  impliedly  covenanted  to  carry 
on  the  business  of  a  surgeon  dentist,  at  whatever  loss  or  incon- 
venience to  himself,  for  five  years. 

A  case  to  the  contrary,  of  a  special  contract,  where  the  Court 
held  that  there  was  an  agreement  to  employ  for  seven  years,  was 
PUkington  v.  Scott  (i).  In  the  present  case,  we  have  to  construe  the 
mutual  agreement  of  two  parties  expressed  in  the  words  of  both ; 
and  we  must  assume  that  we  have  all  the  agreement  before  us, 
which  is  the  consideration  for  the  mutual  promises  ;  one  a  Company 
for  life  and  fire  assurance  and  the  grant  of  annuities,  which  must 
necessarily  have  been  sure  to  continue,  in  the  contemplation  of  both 
parties  at  least,  whether  in  fact  or  not,  for  a  much  greater  time  than 
a  year ;  the  other  an  attorney,  whose  advice  and  assistance  would, 
without  doubt,  be  often  required  in  the  conduct  of  such  a  business. 

I  feel  quite  satisfied  that  in  such  a  case  as  this  there  is,  upon  the  true       [  ^^^  ] 
construction  of  this  agreement,  an  implied  agreement  upon  the  part  of 
the  defendants  below  to  retain  the  plaintiff,  and  to  employ  the  plaintiff 
in  the  sense  in  which  I  understand  this  word,  for  one  year  at  least. 

It  is,  however,  suggested  that  the  purport  of  the  agreement  is 

only  to  vary  the  remuneration  of  the  plaintiff,  and  change  it  from 

an  annual  bill  of  costs  to  an  annual  salary  ;  the  employment  of  the 

attorney  being  for  an  indefinite  time.     I  do  not  think  that  this  can 

(1)  71  B.  B.  781  (15  J^.  &  W.  657). 
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EMHBM8  be  inferred  from  the  agreement  stated  in  the  second  count.  The 
Eldbrton.  annual  bill,  as  well  as  the  annual  salary,  equally  refer  to  an  employ- 
ment at  least  for  one  year ;  and  the  agreement  in  the  first  count 
(supposing  it  could  throw  any  light  upon  the  construction  of  that  in 
the  second)  cannot  be  referred  to  for  that  purpose.  The  question  is 
on  the  contract  in  the  second  count  only,  and  the  existence  of  that 
in  the  first  count  is  negatived  by  the  issue  on  non  assumpsit  as  to 
that  count  being  found  for  the  defendants. 

The  assessment  of  damages  at  the  large  sum  of  2002.  for  the 
breach  of  the  contract  to  retain  and  employ  was  mentioned  in 
the  course  of  the  argument  at  your  Lordships'  Bar,  to  show  that  the 
word ''employ  "must  have  been  understood  on  the  trial  in  a  different 
sense  to  that  which  is  attributed  to  it  in  the  Court  of  Exchequer 
Chamber,  and  held  to  mean  the  supplying  the  plaintiff  with  business. 
But  this  is  a  mere  conjecture.  If  it  is  well  founded,  or  the  damages 
are  excessive,  an  application  should  have  been  made  to  the  Court 
of  Common  Fleas  for  a  new  trial.  In  the  present  stage  of  the  cause, 
if  the  count  is  sufficient  in  point  of  law,  the  amount  at  which  the 
damages  are  assessed  is  perfectly  immaterial. 
[  •672  ]  Therefore  I  think  that  the  second  count  is  good,  and  *that  the 

plaintiff  below  would  be  entitled  to  judgment  upon  it. 

Auff,  12.      Lord  Truro,  having  stated  the  pleadings  and  verdict,  said  : 

In  the  Court  of  Common  Pleas,  the  judgment  was  arrested  after 
verdict,  the  count  having  been  held  bad  upon  the  ground  that  it 
alleged  an  entire  promise  on  the  part  of  the  Company  to  perform 
the  agreement,  and  to  retain  and  employ  the  plaintiff  as  attorney 
and  solicitor  of  the  Company  on  the  terms  of  the  agreement,  and 
that  there  was  no  sufficient  consideration  for  that  part  of  the  promise 
which  alleged  a  promise  to  retain  and  employ  the  plaintiff,  it  being 
held  by  the  Court  that  the  language  imported  an  obligation  to  furnish 
actual  employment  to  the  plaintiff  in  his  profession  of  an  attorney, 
and  that  inasmuch  as  the  consideration  set  forth  was  in  the  past  tense, 
that  the  plaintiff  had  promised  to  perform  his  part  of  the  agreement, 
which  consideration  being  a  past  or  executed  promise,  was  exhausted 
by  the  like  promise  of  the  Company  to  perform  the  agreement,  and 
did  not  enure  as  a  consideration  for  the  additional  part  of  the 
promise  alleged  to  retain  and  employ  the  plaintiff  in  the  sense 
before  mentioned,  as  also  to  perform  the  agreement. 

A  writ  of  error  was  brought  upon  the  judgment  of  the  Court 
of  Common  Pleas,  and  the  Exchequer  Chamber  gave  judgment, 
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reversing  that  decision,  and  held  that  the  legal  effect  of  the  agree-       Emhbnb 

ment  was,  that  the  Company  promised  to  retain  and  employ  the    bldbbtoh. 

plaintiff  as  its  attorney  and  solicitor  for  an  entire  year,  in  the  sense, 

not  of  finding  actual  employment  for  the  plaintiff,  but  of  continuing 

the  relation  of  attorney  and  client  for  a  year,  at  the  stipulated 

salary ;  and  that  the  allegation  of  the  promise  to  retain  and  employ 

the  plaintiff  upon  the  terms  of  the  agreement,  was  *in  effect  no  more       [  'BTS  ] 

than  a  reiteration  of  the  promise  to  perform  the  agreement,  and 

that  such  words  ought,  therefore,  to  be  rejected  as  surplusage ;  and 

in  that  view  the  consideration  alleged  was  sufficient  to  support  the 

premises. 

Upon  this  judgment  of  reversal  a  writ  of  error  was  brought  in 
Parliament,  and  the  case  has  been  argued  at  your  Lordships'  Bar  ; 
and  upon  the  part  of  the  plaintiff  in  error  it  has  been  contended 
that  the  construction  put  by  the  Court  of  Common  Fleas  on  the 
promise  to  retain  and  employ  the  plaintiff  was  consistent  with 
the  true  legal  import  of  the  words,  and  that  no  sufficient  con- 
sideration was  averred  to  support  the  promise  understood  in  its 
proper  sense,  and  the  special  damage  alleged  was  referred  to  as 
furnishing  proof  that  the  pleader  had  averred  the  promise  to 
"retain  and  employ"  in  the  sense  which  the  Court  of  Common 
Fleas  had  attached  to  it.  The  special  damage  alleged  was  not  only 
the  loss  of  the  salary,  but  also  the  loss  of  the  profit  which  would 
have  been  earned  by  the  preparation  of  securities  and  conducting 
suits  and  defences. 

It  was  further  argued,  that  although  the  allegation  of  special 
damage,  which  in  law  was  not  referrible  to  the  promise  or  the 
breach  of  it,  would  be  mere  surplusage,  and  furnish  no  matter  of 
objection,  yet  it  might  be  referred  to  for  the  purpose  of  explaining 
the  sense  in  which  an  averment  in  the  declaration,  expressed  in 
equivocal  words,  was  intended  to  be  understood. 

Further,  it  was  contended  that  if  the  promise  "to  retain  and 
employ  "  meant  no  more  than  to  continue  the  relation  of  attorney 
and  client  for  the  year,  and  to  pay  the  lOOi.  salary  at  the  end  of 
the  year,  then  no  sufficient  breach  was  assigned,  the  breaches 
assigned  being,  first,  the  refusal,  in  the  middle  of  the  year,  to 
continue  to  retain  and  employ  the  plaintiff;  and  secondly,  to  pay 
the  salary. 

With  regard  to  the  refusal  to  continue  to  retain  and  *employ,  it       [  *^7*  ] 
was  said  that  such  refusal  gave  no  cause  of  action,  because  it  could 
occasion  no  (ictu^l  or  implied  damage  to  the  plaintiff,  as  suQh 
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Ehhbns  continuance  to  retain  and  employ  him  was  not  necessary  to 
Eldbbton.  entitle  him  to  the  salary  of  1002. ;  that  it  was  sufficient  so  to 
entitle  the  plaintiff  that  he  should  continue  in  a  situation  capable 
and  ready  to  be  employed  if  called  upon  to  perform  service ;  and 
that  in  regard  to  the  non-payment  of  the  salary,  the  non-payment 
was  not  averred,  but  only  a  refusal  to  pay,  which,  it  was  contended, 
was  not  equivalent  to  an  averment  of  non-payment ;  and  as  to  the 
alleged  loss  of  the  gain  and  profit  which  would  have  been  gained 
by  him  in  the  prosecution  and  defence  of  suits,  and  the  preparation 
of  securities,  both  Courts  had  concurred  in  the  opinion  that  that 
agreement  did  not  create  any  obligation  upon  the  Company  to 
furnish  such  employment,  and  that  it  could  only  be  referred  to, 
as  before  mentioned,  to  explain  that  the  averment  of  the  agree- 
ment of  the  Company  to  retain  and  employ,  was  used  in  the 
sense  of  furnishing  the  plaintiff  with  actual  employment  as  an 
attorney. 

Upon  the  part  of  the  defendant  in  error,  it  was  answered  that 
the  objections  urged  by  the  plaintiff  in  error  were  founded  upon 
a  misconstruction  of  the  words  "retain  and  employ,"  which,  it 
was  contended,  did  not  import  an  obligation  to  find  actual  work 
for  the  plaintiff  to  do,  but  only  to  retain  and  employ  the  plain- 
tiff in  the  sense  of  continuing  the  relation  between  him  and 
the  Company  of  attorney  and  client  for  the  year,  and  that  the 
untimely  and  unjustifiable  dissolution  of  that  relation  within  the 
year,  was  a  refusal  to  retain  and  employ  the  plaintiff,  and  gave 
an  immediate  cause  of  action ;  and  that  the  breach  was  well 
assigned  by  the  allegation  of  the  refusal  of  the  Company  to 
retain  or  employ  the  plaintiff  on  the  terms  of  the  agreement,  or 
to  pay  him  his  salary  of  lOOZ. ;  and  that  the  special  damage 
r  "676  ]  averred  was  *immaterial,  and  could  not  affect  the  question, 
whether  the  promise  and  the  breach  were  well  pleaded. 

The  case,  therefore,  resolves  itself  into  the  question.  What  is 
the  legal  import  of  the  averment  that  the  Company  promised  to 
perform  the  agreement,  and  to  retain  and  employ  the  plaintiff 
for  a  year  upon  the  terms  of  the  agreement;  whether  the  words 
import  a  contract  beyond  the  strict  legal  effect  of  the  agreiament 
itself?  If  they  do  not,  the  mutual  promises  to  perform  the 
agreement  are  a  sufficient  legal  consideration  to  sustain  the 
count. 

Your  Lordships  were  therefore  pleased  to  put  the  question  to 
the  learned   Judges,  "Whether  the  plaintiff  would   be  entitled, 
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after  verdict,  to  judgment  in  the  Goorts  below,  upon  a  count  in      ehhrms 
the  form  of  the  second  count  set  out  in  this  record?"  Bldtotow. 

Eight  of  the  learned  Judges  have  stated  their  opinions  to  be, 
that  the  plaintiffs  would,  in  the  courts  of  law,  be  entitled,  after 
verdict,  to  judgment,  upon  a  count  in  the  form  of  the  second 
count  set  out  in  this  record.  One  of  the  learned  Judges  has 
expressed  a  contrary  opinion. 

The  case  now  remains  for  your  Lordships'  judgment ;  and 
although  I  am  strongly  impressed  by  the  reasons  assigned  by 
the  learned  Judge  whose  opinion  is  adverse  to  the  validity  of  the 
count,  and  I  should  myself  have  been  well  content  to  have  acted 
upon  that  opinion,  yet  I  think  that,  from  the  respect  due  to  the 
opinions  of  the  learned  Judges,  and  to  the  reasons  by  which  those 
opinions  are  supported,  considering  the  question  to  be  one  of 
construction  and  pleading,  with  which  those  learned  Judges  are 
peculiarly  conversant,  I  cannot  but  advise  your  Lordships  that 
the  safer  course  will  be  to  act  upon  the  opinions  of  the  eight 
learned  Judges,  and  to  affirm  the  judgment. 

I  cannot,  however,  omit  to  observe  that  the  record  furnishes 
strong  grounds  for  believing  that  the  sense  which  *the  single  [  *^'^^  1 
learned  Judge,  whose  opinion  is  against  the  validity  of  the 
count,  has  ascribed  to  the  promise  to  "retain  and  employ,"  in 
the  sense  in  which  the  averment  was  intended  to  be  understood, 
that  is,  that  the  agreement  created  an  obligation  upon  the  Com- 
pany, not  only  to  perform  the  agreement  by  retaining  the 
plaintiff  for  a  year  as  the  attorney  and  solicitor  of  the  Company, 
at  the  salary  of  100/.  a  year,  but  also  to  retain  and  employ  him 
to  prepare  the  securities  referred  to,  upon  the  terms  of  being  paid 
professional  charges  in  those  respects,  is  correct.  I  think  that 
the  Judge  at  Nisi  Prius  must  have  so  construed  the  promise,  as 
the  plaintiff  actually  recovered  damages  for  the  breach  of  the 
agreement  in  that  sense,  although  the  declaration  is  now 
held  valid  only  because  the  eight  learned  Judges  reject  that 
construction. 

That  the  pleader  inserted  the  averment  in  the  repudiated  sense 
is  apparent  from  the  form  of  the  breach  assigned,  because,  after 
alleging  a  breach  of  the  agreement  by  the  Company  in  dismissing 
the  plaintiff,  and  refusing  to  employ  him  as  attorney  and  solicitor 
for  the  Company  for  a  year,  or  to  pay  him  his  salary,  the  declara- 
tion alleges  that  he  was  thereby  deprived  of  his  salary  of  1002.,  and 
was  also  deprived  of  the  gains  and  profits  which  he  would  have 
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emmeks  derived  from  such  employment  in  and  about  the  prosecuting  and 
Eldbrton.  defending  of  divers  suits  respectively  brought  by  and  against  the 
Company,  and  in  and  about  the  preparing  of  divers  bonds,  con- 
tracts, and  securities  for  the  Company ;  and  further,  the  declaration 
alleges  that  part  of  the  salary  of  1002.  had  been  paid  before  the 
commencement  of  the  action ;  so  that  if  the  promise  was  only  to 
retain  and  efnploy  the  plaintiff  for  a  year  at  a  salary  of  lOOZ., 
the  plaintiff's  claim  to  damages  was  limited  to  the  amount  of  the 
balance  of  the  salary  of  100!.,  yet  the  plaintiff  has  obtained  a 
[  *677  ]  verdict  of  200Z.  damages,  to  which  he  could  only  be  ^entitled 
provided  the  promise  alleged  in  the  declaration  was  to  be 
treated  as  a  promise,  not  only  to  retain  him  for  a  year  at  lOOL 
salary,  but  also  to  furnish  him,  in  addition,  with  profitable 
employment. 

It  is  possible,  however,  that  the  pleader  might  contend  that  the 
allegation  of  a  promise  to  "  retain  and  employ  "  was  used  only 
to  explain  that  the  promise  to  perform  the  agreement  was,  in  legal 
effect,  a  promise  to  retain  and  employ  the  plaintiff  as  attorney  for 
the  Company  for  a  year,  and  that  the  special  damage,  by  the  loss  of 
the  profit  of  prosecuting  and  defending  actions,  and  of  preparing 
securities,  meant  only  that  the  plaintiff,  by  his  dismissal  from  the 
service  of  the  Company,  lost  that  probable  chance  of  employment  to 
prosecute  and  defend  suits  in  which  the  Company  should  be  a  party, 
and  of  preparing  securities,  which  he  would  have  enjoyed  if  he  had 
been  continued  in  the  service  of  the  Company  for  the  year,  and  that 
the  jurors  were  warranted  in  adding  to  the  balance  due  in  respect 
of  his  salary,  some  damages,  by  way  of  indemnity,  for  the  loss  of 
that  contingent  employ  which  was  incidental  to  his  character  of 
attorney  for  the  Company.  The  case,  however,  has  not  been 
presented  to  your  Lordships  in  that  view,  and  the  cause  is  now 
before  you  in  the  position  of  the  record,  containing  a  contract, 
ambiguous  in  its  terms,  which,  being  understood  in  the  sense  in 
which  alone  the  plaintiff  would  be  entitled  to  a  judgment  in  his 
favour,  his  right  to  damages  could  not  amount  to  1002.,  and  he  has 
recovered  a  verdict  and  costs  for  a  judgment  for  2002.  damages,  to 
which  he  could  alone  be  entitled  provided  the  contract  averred 
is  to  be  understood  in  the  sense  which  the  plaintiff  repudiates,  and 
which  the  eight  learned  Judges  say  cannot  legally  be  ascribed  to  it. 
Injustice,  therefore,  has  manifestly  been  done  ;  your  Lordships  can 
afford  no  relief  against  that  injustice ;  but  I  should  have  thought 
[  *678  ]       that  for  such  an  incongruity  upon  the  *face    of  the  record  some 
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remedy  might  have  been  found,  either  by  a  venire  de  novo,  if  the 
plaintiff  refused  to  remit  the  amount  of  the  excess  of  damages,  or 
by  some  other  means ;  and  unless  the  Court  of  Common  Fleas  can 
exercise  a  summary  jurisdiction  in  staying  the  proceedings  upon 
the  payment  of  the  balance  of  the  1002.  salary  and  costs,  the 
injustice  is  irremediable. 

Your  Lordships  cannot,  I  think,  do  otherwise  than  affirm  the 
judgment,  because  it  is  a  clear  rule  of  law,  that  if  a  declaration 
contains  allegations  capable  of  being  understood  in  two  senses, 
and  if  understood  in  one  sense  it  will  sustain  the  action,  and 
in  another  it  will  not,  after  verdict  it  must  be  construed  in  the 
sense  which  will  sustain  the  action. 

Judgment  affirmed,  with  costs. 


EUUBNS 

r. 
Eldbbton. 


GOSLING  V.  VELEY  (1). 

(4  H.  L.  C.  679—814 ;  S.  C.  1  C.  L.  R  950;  17  Jur.  939 ;  revsg.  12  Q.  B.  328.) 

In  the  Ecclesiastical  Court  the  ontu  of  proving  a  rate  to  have  been  rightly 
made  lies  on  those  who  assert  its  validity,  and  if  that  validity  is  not  affirma- 
tively established,  the  common  law  Courts  will  prohibit  the  enforcement  of 
the  rate. 

An  order  of  the  Ecclesiastical  Court  to  admit  a  libel  and  exhibits  to  proof 
is  not  a  definitive  sentence. 

It  is  the  duty  of  the  parish  to  repair  the  fabric  of  the  parish  church,  and 
the  neglect  or  refusal  to  perform  this  duty  will  subject  those  who  so  neglect 
or  refuse  to  punishment  in  the  Ecclesiastical  Court. 

A  valid  church-rate  can  only  be  made  by  an  actual  or  constructive 
majority  of  the  parishioners  in  vestry  assembled,  and  if  the  majority 
should  refuse  to  make  a  rate  for  the  purpose  of  discharging  this  duty,  the 
refusal  would  not  entitle  the  minority  to  make  the  rate. 

An  irrelevant  vote  on  a  proposition  submitted  to  a  vestry  meeting  does 
not  prevent  those  who  gave  it  from  afterwards  voting  on  any  other 
proposition  relating  to  the  same  subject  proposed  at  the  same  meeting. 
Therefore : 

A  resolution  passed  by  the  majority  in  vestry  to  declare  that  no  church- 
rate  is  necessary,  and  to  refuse  any  such  rate,  does  not  disentitle  the 
persons  composing  that  majority  to  vote  upon  the  question  of  any  parti- 
cular proposal  for  a  rate  made  by  any  of  the  minority ;  and  if  a  rate  should 
be  made  by  the  minority  alone,  the  votes  of  the  other  persons  present  not 
having  been  taken  on  it,  such  rate  will  be  bad. 

At  a  vestry  meeting  assembled  under  a  monition  from  the  Ecclesiastical 
Court  to  consider  of  and  make  a  rate  for  the  repairs  of  the  parish  church, 
an  estimate  was  produced  by  the  churchwardens,  and  a  rate  of  2s.  in  the 
pound  proposed  by  them.  No  objection  was  made  to  the  estimate,  but  an 
amendment  was  passed  by  the  majority  that  church-rates  were  bad  in 
principle  and  ought  to  be  refused,  and  the  vestry  did  refuse  to  make  a  rate 

(1)  Compulsory  church-rates  were  abolished  in   1868    by  stat.   31    &    32 
Vict.  c.  109. 
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Gosling  accordingly.    The  vicar,  cJiurchwardens,  and  certain  others  of  the  vestry, 

r.  without  taking  any  vote  on  the  question,  did  afterwards  produce  and  sign  a 

Vklbt.  j^^q  Qf  2s,  in  the  pound : 

Held,  that  the  rate  thus  agreed  to  was  invalid. 
[  ^^^  1  In  a  suit  to  enforce  such  a  rate,  the  libel,  after  setting  forth  the  refusal  of 

the  majority  to  make  the  rate,  contained  this  allegation :  '*  The  chxirch- 
warden  proposed  addressing  himself  to  those  ratepayers  who  were  willing^ 
to  obey  the  monition,  that  a  rate  of  2«.  in  the  pound  should  be  made  by 
them,  and  a  rate  of  2s,  in  the  pound  is  produced  and  signed  by  the  vicar, 
the  two  churchwardens,  and  several  ratepayers  present.  The  mover  of  the 
amendment  protested,"  &c. 

SembUy  that  this  allegation  showed  the  rate  to  have  been  made  by  the 
minority;  but, 

Held,  that  to  sustain  the  suit,  the  libel  must  show  the  rate  to  have  been 
made  by  the  majority  of  the  vestry  ;  for  that  no  other  rate  is  valid. 

This  was  a  writ  of  error  on  a  judgment  in  prohibition.  The 
declaration  in  prohibition  set  out  all  the  proceedings  in  the  case. 
Gosling  was  an  occupier  of  lands  within  the  parish  of  Braintree,  in 
the  county  of  Essex  ;  Veley  was  one  of  the  churchwardens  of  that 
parish  (1).  In  January,  1842,  Gosling  was  cited  in  the  Consistorial 
and  Episcopal  Court  of  London  for  subtraction  of  church-rates. 
The  libel  alleged  that  the  parish  church  of  Braintree  was,  and  long 
had  been,  in  urgent  need  of  repair ;  that  no  church-rate  had  been 
granted  or  collected  since  March,  1884 ;  that  on  several  occasions  a 
church-rate  had  been  refused  in  vestry ;  that,  after  other  proceed- 
ings had  taken  place  (which  the  libel  set  forth  (2),  a  monition  was 
issued,  in  obedience  to  which  a  vestry  assembled,  on  the  15th  July, 
1841,  at  which  the  Rev.  Bernard  Scale,  the  vicar  of  the  parish,  was 
present  and  took  the  chair;  that  the  monition  and  the  notice 
[  ♦681  ]  convening  the  meeting  were  read ;  that  a  survey  of  the  *repair8 
and  an  estimate  of  the  expenses  were  produced  and  read  by  the 
churchwardens  ;  that  the  necessity  for  such  repairs  was  not  denied ; 
that  Veley  proposed  a  rate  of  2«.  in  the  pound,  which  motion  was 
seconded  by  Richard  Lacey,  a  parishioner  ;  that  thereupon  an 
amendment  was  moved  by  Samuel  Gourtauld,  and  seconded  by 
Edward  George  Craig,  two  other  parishioners,  to  the  effect 
following  :  "  That  all  compulsory  payments  for  the  support  of  the 
religious  services  of  any  sect  or  people  appear  to  the  majority  of 
this  vestry  to  be  unsanctioned  by  any  portion  of  the  New  Testament 
Scriptures,  and  altogether  opposed  to,  and  subversive  of,  the  pure 
and  spiritual  character  of  the  religion  of  Christ.  But  that  for  any 
one  religious  sect  to  compel  others,  which  disapprove  their  forms  of 

(1)  Mr.   Joslin,  the  other  church-  (2)  See  all  these  proceedings,  which 

warden,  died  after  the  commencement      are  not  necessary  for  the  report  of  the 
of  the  proceedings.  present  case,  fully  stated  7  Q.  B.  406. 
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worship  or  system  of  Church  government,  or  which  dissent  from  Gobliko 
their  religious  principles  and  creeds,  to  nevertheless  submit  to,  vblby. 
support  and  extend  them,  appears  to  this  vestry  to  be  a  yet  more 
obvious  invasion  of  religious  freedom  and  violation  of  the  rights 
of  conscience;  while  also  it  appears  to  be  a  gross  injustice  to 
Dissenters,  as  citizens,  to  compel  them  to  pay  for  the  religious 
services  of  others,  in  which  they  have  no  part,  while  they  build 
their  own  chapels,  support  their  own  ministers,  and  defray  the 
charges  of  their  own  worship.  That  compulsory  church-rates,  and 
more  especially  such  rates  upon  Dissenters,  thus  appearing  to  be, 
as  a  tax,  unjust,  and  as  an  ecclesiastical  imposition,  adverse  to 
religious  liberty,  and  contrary  to  the  spirit  of  Christianity,  this 
vestry  feels  bound,  by  the  highest  obligations  of  social  justice  and 
of  religious  principle,  to  refuse  to  make  a  rate,  and  does  refuse 
accordingly." 

The  libel  then  went  on  to  state  that  a  show  of  hands  was  taken 
upon  this  amendment,  and  a  great  majority  of  the  parishioners 
and  ratepayers  then  present  was  declared  by  the  chairman,  as  the 
fact  was,  to  be  in  favour  of  the  amendment,  *which  was  thereupon  [  •«82  ] 
declared  to  be  carried ;  and  no  person  then  and  there  demanded  a 
poll  on  the  amendment,  or  asserted  or  intimated  that  the  same  was 
not  duly  carried.  '*  That  immediately  after  the  premises  then  next 
before  pleaded,  and  while  the  said  parishioners  still  continued 
as  aforesaid  in  vestry  assembled,  the  question  was  then  and  there 
put,  whether  any  other  amendment  was  proposed,  or  any  other 
proposition  as  to  the  amount  of  rate  was  made ;  that  no  affirmative 
answer  was  returned  to  such  question,  nor  was  any  other  motion  or 
proposition  made  for  or  towards  discharging  the  obligation 
cast  by  law  and  the  custom  of  the  realm  upon  the  said 
parishioners,  of  repairing  their  parish  church,  and  of  providing 
necessaries  for  the  decent  celebration  of  Divine  service  and  offices 
therein,  and  for  and  towards  the  other  expenses  necessary  and 
legally  incident  to  the  office  of  churchwarden  for  their  year  of 
office;  that  the  majority  of  the  said  vestry  having,  by  the  acts  and 
means  aforesaid,  refused  to  furnish  the  churchwardens  of  the  said 
parish  with  the  necessary  funds  as  aforesaid,  the  now  defendants, 
the  churchwardens  aforesaid,  and  others  of  the  ratepayers  and 
parishioners  of  the  said  parish,  then  and  there  present  in  vestry, 
on  the  said  16th  of  July,  as  thereinbefore  pleaded,  did,  in  obedience 
to  the  aforesaid  monition,  and  in  discharge  of  the  aforesaid 
obligation,  cast  upon  them  and  the  other  parishioners  of  the  parish 
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GoBLnvG  of  Braintree  aforesaid,  by  the  law  and  castom  of  this  realm,  at  the 
Vblby.  3&i<l  meeting  of  the  said  parish,  and  while  the  parishioners  so 
continued  as  aforesaid  in  vestry  assembled,  rate  and  tax  all  and 
every  the  inhabitants  and  parishioners  of  the  parish  of  Braintree 
aforesaid,  liable  to  contribute  to  a  church-rate,  for  and  towards  the 
necessary  repairs  of  the  church  of  the  said  parish,  and  for  and 
towards  providing  necessaries  for  the  decent  celebration  of  Divine 
service  and  offices  therein,  and  for  and  towards  the  other  expenses 
[  •683  ]  necessarily  and  legally  •incident  to  the  office  of  churchwarden  for 
the  current  year,  the  several  sums  of  money  mentioned  in  the  said 
rate,  being  a  rate  or  assessment  of  2«.  in  the  pound  on  the  annual 
value  of  all  rateable  messuages,  &c.  occupied  within  the  said 
parish,  for  and  towards  the  purposes  aforesaid ;  and  that  accord- 
ingly a  rate  of  28.  in  the  pound  was  then  and  there  produced,  made, 
and  signed  by  the  said  vicar  and  churchwardens,  and  others  of  the 
parishioners  and  ratepayers  then  and  there  present." 

The  libel  then  went  on  to  allege  the  reasonableness  of  the  general 
rate,  and  of  the  individual  assessment  on  Veley ;  set  forth  in  proof 
the  minutes  of  the  vestry,  and  the  document  alleged  to  be  the  rate, 
which  was  in  the  following  terms :  "  We,  the  churchwardens  and 
other  parishioners  of  the  parish  of  Braintree,  in  the  county  of 
Essex,  whose  names  are  hereunto  subscribed,  do  hereby,  this  15th 
day  of  July,  in  the  year  of  our  Lord,  1841,  at  our  ve^stry  meeting 
for  that  purpose,  duly  and  legally  convened  and  assembled,  in  pur- 
suance of,  and  in  obedience  to,  a  monition  issuing  out  of  the 
Consistorial  and  Episcopal  Court  of  London,  rate  and  tax  all  and 
every  the  inhabitants  and  parishioners  of  the  parish  of  Braintree 
aforesaid,  liable  to  contribute  to  a  church-rate,  for  and  towards  the 
[  *6W  1  necessary  repair  of  the  *church  of  the  said  parish,  and  for  and 
towards  providing  necessaries  for  the  decent  celebration  of  Divine 
service  and  offices  therein,  and  for  and  towards  the  other  expenses 
necessary  and  legally  incident  to  the  office  of  churchwarden  for  the 
current  year,  the  several  sums  of  money  hereinafter  mentioned, 
being  a  rate  or  assessment  of  28.  in  the  pound  on  the  annual  value 
of  all  rateable  messuages,  lands,  tenements,  and  hereditaments 
occupied  within  the  said  parish."  The  usual  tabular  form  of  a  rate 
was  then  added,  and  it  was  signed  by  the  vicar,  the  churchwarden, 
and  eighteen  inhabitants.  Forty-four  parishioners,  who  were  not 
present  at  the  meeting  aforesaid,  afterwards  signed  their  certificate 
of  approval  of  the  same. 
The  declaration,  having  thus  fully  set  out  the  libel  and  the 
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proceedings  in  the  Ecclesiaatical  Court,  averred  that  Yeley  had  there  GoBLnro 
opposed  the  admitting  to  proof  of  the  libel  and  exhibits,  alleging  vblby. 
that  the  pretended  rate  was  made  without  lawful  authority,  and 
denying  the  jurisdiction  of  the  Consistorial  Court;  that  Dr. 
LusHiNGTON,  the  Vicar-General  and  Official  Principal,  had  rejected 
the  libel  and  exhibits;  that,  on  appeal  to  the  Arches  Court  of 
Canterbury,  his  decision  had  been  reversed  by  Sir  H.  Jbnnbr  Fust, 
the  Official  Principal  of  the  Arches  Court,  and  Yeley  had  been 
assigned  to  answer  to  the  suit  in  that  Court ;  that  that  Court  had 
no  jurisdiction  in  the  said  matter,  but  was  nevertheless  still  pro- 
ceeding in  the  said  cause,  and  Yeley  prayed  judgment  of  prohibition 
to  the  Official  Principal  of  the  Arches  Court. 

There  was  a  general  demurrer  to  this  declaration.  Joinder  in 
demurrer. 

The  demurrer  was  argued  in  Hilary  Term,  1846,  before  Lord 
Denman,  Ch.  J.,  and  Justices  Patteson,  Coleridge,  and  Wightman, 
and  in  February,  1847,  the  Court  of  Queen's  Bench  pronounced 
judgment  for  the  defendants  in  *prohibition  (i).  A  writ  of  error  [  ♦686  ] 
was  brought  on  that  judgment,  and  was  argued  in  Trinity  and 
Michaelmas  vacations,  1848,  and  in  January,  1850,  judgment  was 
delivered.  The  Judges  who  heard  the  case  were  divided  in  opinion  ; 
Mr.  Baron  Platt,  Mr.  Justice  Cbbsswbll,  Mr.  Justice  Maule,  and 
Mr.  Baron  Aldbrson  thinking  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  affirmed ;  Mr.  Baron  Bolfb  (2),  Mr. 
Baron  Parke,  and  Lord  Chief  Justice  Wilde  thinking  that  it  ought 
to  be  reversed.  Li  conformity  with  the  opinion  of  the  majority, 
the  judgment  was  affirmed  (d).  The  present  writ  of  error  was  then 
brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Justice 
Coleridge,  Mr.  Justice  Maule,  Mr.  Justice  Wightman,  Mr.  Baron 
Platt,  Mr.  Justice  Erie,  Mr.  Justice  Williams,  Mr.  Justice  Talfourd, 
Mr.  Baron  Martin,  and  Mr.  Justice  Crompton  attended. 

Mr.  Serjt  Byles  and  Mr.  Melloi',  for  the  plaintiff  in  error : 

Two  points  are  now  submitted  to  the  House, — first,  that  the 
minority  of  the  vestry  cannot,  against  the  will  of  the  majority,  tax 
the  parish,  by  assessing  a  church-rate,  when  the  majority  has  voted 
against  any  rate  whatever.     Secondly,  that,  on  an  examination  of 

(1)  68  E.  B.  488  (7  Q.  B.  406).  judgment  was  pronounced. 

(2)  Mr.  Justioe  Ooltman,  who  had         (3)  12  Q.  fi.  328. 
heard  the  case  argued,  died  before  the 


820  1852.    H.  L.    4  H.  L.  C.  685—687.  [b.r, 

QosLiNG      this  record,  this  rate  of  2«.  in  the  pound  appears  to  have  been  made 

Vblby.  by  the  minority  in  the  vestry,  or  at  least  does  not  appear  to  be  made 
by  the  majority  even  of  those  who  were  willing  to  make  a  rate. 

As  to  the  first  point,  it  may  be  conceded  that  the  parishioners 
are  bound  by  the  common  law  to  maintain  the  fabric  of  the  church, 

[  *686  ]  and  that  they  may  be  visited  with  ^ecclesiastical  censures  if  they 
do  not  fulfil  that  obligation.  But  here  arises  the  distinction  which 
entitles  the  plaintiff  in  error  to  judgment.  Though  bound  to  repair 
the  fabric  of  the  church,  there  is  no  obligation  to  make  a  rate  for 
that  purpose.  *  *  There  is  recent  and  high  authority  for  saying 
that  originally  repairs  were  to  be  made  out  of  the  funds  destined 
for  the  support  of  the  ministers  of  public  worship  :  Hawkins  v. 
Roti8{l);  Velay  y.  Burdei'(2).  It  is  clear  that  the  liability  of  the 
parishioners,  whatever  it  is,  arises  not  from  the  canon  or  civil  law, 
but  solely  from  the  common  law,  by  the  rules  of  which  it  must  be 
governed.  No  analogy,  therefore,  which  is  applicable  to  the  decision 
of  this  case,  can  arise  from  any  other  law.  The  common  law  was 
framed  in  times  when  all  the  people  of  the  realm  were  of  one  faith. 
Voluntary  contributions  were  then  generally  suflicient  for  the  pur- 
pose ;  but  if  there  were  any  persons  found  to  be  backward  in 
rendering  assistance,  there  were  two  powerful  modes  of  compulsion — 
excommunication  of  the  individual,  or  interdict  of  the  parish.  At 
length  the  reparation  of  the  church  was  made  legally  compulsory  (8). 
If  by  any  of  these  means  the  church  is  repaired,  the  Ecclesiastical 

[♦687]  Court  *is  satisfied :  Metholdy.  Winne(4),  ♦  *  The  inhabitants 
who  refuse  to  pay  tithes  may  be  admonished  by  the  Ecclesiastical 
Court  (6),  but  no  other  power  can  be  exercised  over  them  ;  in  like 
manner  they  may  be  liable  to  ecclesiastical  censures  if  the  church 
is  out  of  repair,  but  not  for  not  making  a  rate  to  repair  it. 

There  is  no  indictment  at  common  law  for  not  repairing  a  church, 
as  for  not  repairing  a  road.  In  Cooper  v.  Wickham  (6),  the  fact  that 
a  churchwarden  had  voted  in  vestry  in  favour  of  a  resolution 
declaring  church  rates  "  bad  in  principle,  unjust  in  practice,  and 
uncalled  for  at  the  present  time,"  was  held  not  to  constitute  an 
ecclesiastical  offence.  The  Court  did  not  even  decide  that  it  would 
be  so  if  the  church  was,  in  consequence  of  that  resolution,  still  out 
of  repair. 

(1)  Garth.  360 ;  Holt's  Eep.  139.  warden,  A.  pL  3—4. 

(2)  12  Ad.  &  El.  301.  (5)  Oonaette*    Pract.    3rd  ed.   316. 

(3)  44  Edw.  nX  fol.  18.  409. 

(4)  1   Eol.  Abr.   393,  tit  Church-  (6)  2  Curt.  303. 
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(Lord  Brougham  :  Because  there  was  no  averment  to  that  effect     Gosling 
in  that  libel.)  Velky. 

Befusing  to  join  in  making  a  rate  for  repairs,  or  even  wilfally 
obstructing  its  being  made,  does  not  constitute  an  offence  cognisable 
by  the  Ecclesiastical  Court :  Francis  v.  Steward  (i).     ♦     *     * 

(Lord  Brougham  :  You  admit  that  it  is  compulsory  at  ^common       [  *688  ] 
law  to  repair  the  church.    In  what  way  is  the  performance  of  the 
duty  to  be  compelled  ?) 

There  may  be  difficulties  in  the  way  of  enforcing  the  performance 
of  the  legal  duty,  but  their  existence  will  not  make  any  proceeding 
of  this  kind  valid.  The  Legislature  alone  can  remove  the  diffi- 
culty. *  *  The  Court  of  Queen's  Bench  will  not  interfere  to 
compel  a  vestry  to  make  a  rate,  for  that  is  not  a  statutable  duty, 
it  is  only  a  subject  of  ecclesiastical  jurisdiction  :  Rex  v.  St.  Peter^s, 
Thetford  (2) ;  but  it  will  interfere  to  compel  the  parishioners 
to  assemble  in  vestry  to  consider  a  proposal  for  a  rate,  for  the 
assembling  of  them  for  that  purpose  is  a  statutable  duty  cast  on  the 
parish:  Rex  y.  St.  Margaret' s,  Westminster (s). 

(Lord  Brougham:  So,  if  a  visitatorial  power  existed,  you  say 
that  the  Court  could  merely  put  it  in  motion.) 

Certainly:  these  cases  justify  that  argument.  The  power  to 
compel  the  making  of  a  rate  was  expressly  disclaimed  in  the 
judgment  of  the  Court  in  Veley  v.  Burder,  as  it  had  been  in  the 
previous  case  of  Rex  v.  St.  Peter's^  Thetford.  The  Court  there 
expressly  said  that  it  would  not  grant  a  mandamus  to  make  a  rate ; 
and  those  were  cases  where  the  common  law  liability  clearly 
existed.  Li  a  case  of  this  sort,  the  utmost  extent  of  the  law  is, 
that  if  the  duty  is  not  performed,  there  is  a  liability  to  ecclesiastical 
censures :  Ayliffe  (4).     *     *     * 

The  argument  on  the  other  side  defeats  itself.    If  the  power  of       [  ^89  ] 
punishing  the  majority  exists,  then  it  is  impossible  that  the  votes 
of  the  majority  can  be  votes  thrown  away,  or  that  the  majority  can 
be  treated  as  if  personally  absent  from  the  meeting,  for  then  there 
would  be  no  ground  for  punishment.      Rogers  v.  Davenant  (s)  was 

(1)  64  B.  B.  698  (5  a  B.  984).  (8  Ad.  &  El.  889). 

(2)  6  T.  B.  364.  (4)  Parergon,  455—456,  ed.  1726. 
(:{)  4  M.  &  S.  250;  see  ako  ^.  ▼.         (5)  I  Mod.  194. 

St.  Margaret's;  Leicester,  47  B.  B.  772 
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GosLiKQ      referred  to  by  Mr.  Baron  Parkb  in  the  Court  below,  as  being  an 

Vblbt.  authority  to  show  that  a  rate  made  by  the  minority  could  not  be 
valid  ;  and  it  is,  indeed,  almost  conclusive  for  such  a  purpose. 
*  *  There  is  no  trace  anywhere  of  a  rate  made  by  the  minority  of  a 
vestry,  although  there  have  been  church-rates  since  1870,  and 
although  the  necessity  for  so  making  them  has  often  arisen.    *    *    * 

[  C90  ]  The  first  case  relied  upon  by  the  other  side  is  that  of  Gaudeni 

V.  Silby{l),  but  that  case  is  of  no  authority.  [Thursfield  v.  Jones  (2), 
another  case  relied  on,  is  distinctly  overruled  by  Veley  v.  Burder(s).'] 

[  691  ]  In  none  of  the  cases,  nor  in  any  passage  in  Ayliflfe,  Oughton,  or 
Gibson,  where,  however,  all  that  can  be  said  in  favour  of  the 
prerogatives  of  the  Church  is  carefully  preserved,  is  [there  any 

[  692  ]  suggestion  of  the  minority  of  the  vestry  making  the  rate] .  Gibson, 
indeed,  shows  that  nothing  of  the  sort  can  be  done  (4).  *  *  In 
Bacon's  Abridgment (s),  it  is  said,  "The  churchwardens  have  no 
power  to  make  any  rate  themselves,  exclusive  of  the  parishioners, 
their  duty  being  only  to  summon  the  parishioners,  who  are  to  meet 
for  that  purpose,  and  when  they  are  assembled,  a  rate  made  by  the 
majority  present  shall  bind  the  whole  parish,  although  the  church- 
wardens voted  against  it."  In  Wlieeler  v.  Lambert  {^)y  the  question 
was,  whether  the  churchwarden  had  been  duly  elected  ;  and  the 

[  ♦ess  ]  Court  said  that,  "  so  far  as  the  repairs  of  *the  church  were 
concerned,  it  did  not  matter  whether  he  was  duly  elected,  or  not : 
that,  if  the  churchwardens  do  not  agree,  yet  if  the  majority  of  the 
parishioners  tax,  it  is  suflSicient.  Their  chief  business  is  to  collect 
the  rate."  *  *  In  Robei-ts'  case (7),  where,  after  judgment  in  the 
Arches,  a  prohibition  was  granted,  and  ''  the  Coubt  agreed  that  the 
tax  cannot  be  made  by  the  churchwardens,  but  by  the  greater 
number  of  inhabitants  it  may."  Pearce  v.  Prouse  (8)  is  to  the 
same  effect.    *    *     * 

[  694  ]  Church-rates  are  the  mere  creatures  of  the  common  law,  and 

their  validity  must  be  decided  by  the  principles  of  the  common 
law:  The  Chamberlain  of  London's  case (9),  and  Jeffrey's  case(io). 
The  first  of  these  principles  is,  that  no  tax  can  be  imposed  but  by 
a  majority  of  the  people's  representatives.  The  same  rule  affects 
Parishes  as  well  as  Parliaments.     This  is  the  case  of  a  tax,  and  the 

(1)  3  Curt.  272 ;  Johnson's  Braintree  (5)  Bac.  Abr.  Churchwarden  0. 
case,  103.  (6)  2  Keb.  573  ;  3  Keb.  533. 

(2)  1  Vent.  367.  (7)  Hetley,  61. 

(3)  54  E.  R  560  (12  Ad.  &  El.  265).  (8)  1  Salk.  165. 

(4)  1  Gibs.  Cod.  220,  tit.  9,  c.  4,  (9)  5  Co.  Rep.  63. 
s.  2.  (10)  Id,  67. 
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great  principle  of  English  constitutional  law  must  be  applied  to  its      qorlino 

imposition.   *    *   All  aggregate  bodies,  acting  ministerially,  can  only       vklby. 

declare  their  will  in  one  of  three  ways — by  unanimous  decisions, 

by  an  absolute  majority,  or  by  relative  numbers.     Juries  must  be 

unanimous ;  Commissioners  appointed  to  discharge  a  public  trust 

need  not   be   so :   Rex  v.    Whitaker  (i).      But   there  must  be  a 

majority  in  order  to  render  any  act  effectual :  Blacket  v.  Blizard  (2). 

The  cases,  therefore,  of  juries  and  of  persons  acting  under  *a       [♦695] 

private  or  public  appointment  in  a  public  trust  depend  on  different 

principles. 

Then  comes  the  case  of   bodies  who  declare  their  will  by  an 
absolute  majority  of  the  persons  constituting  them.     The  House, 
whether  acting  in  its  legislative  or  judicial  capacity,  declares  its 
will  by  an  absolute  majority  ;  and  whatever  may  be  the  consequence 
of  a  vote,  or  however  any  vote  of  either  House  of  Parliament, — as, 
for  instance,  a  vote  of  the  House  of  Commons  refusing  supplies 
when  war  was  raging, — might  injure  the  interests  of  the  public,  or 
amount  to  a  breach  of  public  duty,  it  could  never  be  pretended 
that  the  votes  of   the  minority  could  alone  be  counted,  and  the 
votes  of  the  majority  treated  as  thrown  away.    *    *     The  third  mode 
of  proceeding  is  by  a  relative  majority,  as  where  there  are  three 
candidates  at  an  election,  and  there  are  thirty-seven  voters, — 
twelve  vote  for  A.,  twelve  for  B.,  and  thirteen  for  C,    the  last 
would  be  elected,  because,  relatively  to  the  whole  numbers,  C. 
would  have  the  majority.     The  cases  where  votes  are  said  to  be 
thrown  away  are  those  where  a  duty  has  to  be  performed,  and  can 
only  be  performed  in  one  particular  way :  Oldknow  v.  WainwHght  (8). 
Where  a  person  is  disqualified  by  law  from  being  a  candidate,  a 
vote  given  to  him  is  thrown  away,  because  in  contemplation  of  law 
he  was  not  a  candidate :  Taylor  v.  The  Mayor  of  Bath  (4) ;  Hawkins 
*v.  -Rex  (5);   but  these  persons  may  vote  again  if  they  please  to       [ 'ew  ] 
do  so.    But  those  cases  do  not  apply  to  the  present,  where  the 
vestry  is  a    deliberative    assembly,   and    not    a  mere    electoral 
college.    *     *     * 

It  does  not  appear  on  this  record  that  this  rate  was  put  to  tlie 
vote  and  was  adopted  even  by  the  majority  of  those  who  were 
willing  that  a  rate  should  be  made.     The  allegation  merely  is,  that 

(1)  9  B.  &  C.  648.  judgment  by  Wilde,  Ch.  J.,  Oosling 

(2)  Id,  158.  V.  Veley,  12  Q.  B.  414. 

(3)  2  Burr.  1017;  1  Sir  W.  Bl.  229.  (6)  14  K.  B.  129  (2  Dow,  124). 
^4)  3  Luder'fl  El.  Cas.  32 J,  cited  iu 

21-2 


824  1852.     H.  L.     4  H.  L.  C.  696—697.  [b.b. 

QosLiNo  the  paper  was  signed  by  the  vicar,  the  two  churchwardens, 
Vblky.  ^^^  several  ratepayers  then  present.  That  is  not  suflScient.  This 
proceeding  is  invalid,  and  there  is  good  ground  for  a  prohibition. 
One  of  the  Judges  in  the  Court  below  said  that  there  should  have 
been  a  demurrer  to  this  allegation  ;  but  that  form  is  unnecessary 
in  the  Ecclesiastical  Court,  where  opposition  to  proof  is  equivalent 
to  a  demurrer. 

The  SoliciUyi'-General  (Sir  W.  P.  Wood)  and  Mr.  Ogle,  for  the 
defendant  in  error : 

The  first  question  is.  On  whom  is  thrown  the  onus  of  showing 
that  the  rate  is  or  is  not  valid  ?  The  object  of  the  suit  in  the 
I  *697  ]  Ecclesiastical  Court  was  only  to  enforce  payment  *of  the  rate.  It 
may  be  that  in  that  Court  the  onus  of  showing  the  validity  of  the 
rate  was  on  those  who  instituted  the  suit ;  here  it  is  reversed,  and 
it  lies  on  those  who  seek  to  obtain  the  prohibition.  Such  was  the 
distinct  and  uncontested  opinion  of  the  Court  of  Exchequer 
Chamber.  It  has  been  said  on  the  other  side,  that  the  rate  is 
invalid  because  it  does  not  appear  to  have  been  made  by  a  majority 
of  the  persons  assembled  in  vestry ;  but  the  answer  to  that  is,  that 
it  has  been  duly  made,  because  it  was  made  by  all  the  parishioners 
assembled  at  that  vestry  who  legally  expressed  any  opinion  on  the 
subject.  The  vestry  being  assembled,  a  proposition  was  made  for 
a  rate  of  2<.  in  the  pound.  Something  called  an  amendment  was 
then  proposed  ;  but  it  was  no  amendment,  it  was  a  mere  argumen- 
tative declaration  of  opinion,  and  the  fact  of  its  being  put  from  the 
chair  did  not  confer  on  it  the  character  of  a  lawful  amendment.  It 
did  not  negative  the  resolution  proposed.  A  resolution  beside  the 
proper  business  of  a  meeting  is  not  a  resolution  of  that  meeting,  it 
is  not  a  part  of  the  business  which  the  meeting  was  assembled  to 
perform. 

The  analogy  between  this  case  and  the  case  of  an  election  is  very 
strong.  The  electors  have  a  certain  legal  duty  to  perform.  They 
must  perform  it,  or  their  votes  are  lost.  The  electors  of  a  borough 
are  assembled  to  elect  a  mayor.  A.  B.  is  proposed  for  the  ofiice, 
on  which  a  resolution  is  proposed  that  there  shall  not  be  any 
mayor ;  that  does  not  negative  the  proposition  for  the  election  of 
A.  B.  If  carried,  it  will  not  interrupt  the  election,  which  must 
proceed  in  spite  of  such  a  resolution.  Here,  too,  while  the  meeting 
still  continued  assembled,  for  there  is  no  averment  that  it  was 
dissolved,  and  while  the  subject  was  still  under  consideration,  the 
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rate  was  made  by  those  who  were  willing  to  perform  the  daty  for      QosuNa 
which  they  had  assembled,  and  who  were  on  that  account  the  only       vblbt. 
persons   whose  *acts  the  law  can  regard.    It  was  made  by  the       L  *^**8  ] 
majority  of    those  who  were  lawfully  taking  part  in  the  pro- 
ceedings of  the  vestry.    The  others  must  be  considered  to  have 
withdrawn. 

The  rate  is  regular  in  substance  and  in  form.  The  church  is 
conceded  to  have  been  out  of  repair ;  the  legal  duty  to  repair  the 
church  is  admitted ;  the  meeting  was  summoned  for  the  purpose  of 
discharging  that  duty ;  and  the  resolution  which  is  said  to  be  a 
negation  of  the  rate  is  nothing  but  a  refusal  to  proceed  with 
the  proper  business  of  the  meeting,  which  refusal  is  illegal  and 
void.  The  persons  who  so  refused  must  be  considered  to  have 
absented  themselves,  and  to  have  left  the  others  to  perform  the 
legal  duty  which  they  had  neglected  ;  the  act  of  those  others  then 
became  the  act  of  the  whole  meeting. 

(The  Lord  Chancellor  :  It  is  not  proved  that  the  rate  was  voted 
on, — it  is  alleged  to  have  been  produced  and  signed.) 

The  burden  of  establishing  its  invalidity  lies  on  the  other  side. 
For  anything  that  appears  to  the  contrary,  it  may  have  been  signed 
by  the  whole  meeting. 

(The  Lord  Chancellor  :  No  ;  it  is  expressly  stated  that  Caulfield 
and  others  protested  against  it.) 

No  strict  form  of  proceeding  is  necessary  to  mnke  a  good  rate. 
It  is  not  necessary  to  put  it  to  the  vote.  It  may  be  made  without 
objection  taken.     *     *     * 

But  then  it  is  said,  first,  that  the  making  of  a  rate  is  not  the  only 
mode  of  performing  the  duty  which  is  admitted  to  exist.  Secondly, 
it  is  said  that,  assuming  the  making  of  a  rate  to  be  the  only  proper 
mode  of  performing  the  dutv,  still  the  only  mode  of  enforcing  its 
performance  is  by  punishing  the  contumacious  with  excommunica- 
tion or  interdict ;  *and  it  is  further  contended  that  the  circumstance  [  *«99  ] 
of  calling  the  refusal  an  offence,  showed  that  the  punishment 
would  be  effective.  And,  thirdly,  it  has  been  contended  that  the 
vestry,  being  a  deliberative  body,  did  not  resemble  a  body  of  electors 
assembled  to  perform  a  specific  duty,  but  might  exercise  a  discretion 
upon  the  subject  as  to  which  the  vestry  had  been  assembled  to 
deliberate ;  and  as  to  this  third  point,  it  has  been  remarked  that, 
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GoBLiKo      if  the  rate  could  lawfully  be  made  by  the  minority,  there  would 

Vklky.  have  been,  long  before  this  time,  many  instances  of  its  being 
80  made. 

On  the  last  of  these  points,  which  may  be  first  considered,  the 
case  of  Methold  v.  Winne  (l)  has  been  cited ;  but  it  does  not  support 
that  proposition.  No  doubt,  if  the  money  wanted  for  the  repairs  of 
the  church  had  been  put  on  the  table  of  the  vestry  by  the  persons  then 
present,  and,  in  like  manner,  if  the  churchwardens  had  sufficient 
money  in  their  hands,  and  the  inhabitants  in  vestry  assembled 
authorized  (as  they  might  do)  the  churchwardens  to  apply  these 
funds  to  the  repair  of  the  church,  no  rate  could  have  been  imposed, 
because  none  would  have  been  required ;  but  that  does  not  show 
that  the  inhabitants  in  vestry  assembled  can  resolve  that  the 
repairs  shall  be  effected  by  any  means  which  they  please,  or  left 
without  being  effected  at  all.     *     *     * 

This  duty  to  provide  for  the  repairs  of  the  church  existed  at 
common  law.     The  statute  Circumspecte  agatis  (2)  referred  to  it  as 

[  *700  ]  an  old  practice.  That  duty  was  an  original  *charge  on  the  land, 
and,  till  that  statute,  might  have  been  enforced  at  common  law. 
That  fact  of  itself  justifies  the  proposition,  that  this  duty  being 
imposed  upon  the  parish,  and  the  vestry  being  convened  for  the 
purpose  of  discharging  it,  that  body  has  no  power  to  deliberate 
whether  it  shall  be  discharged  or  not,  but  only  in  what  way  the 
necessary  funds  can  be  best  raised.  *  *  The  case  of  the  House 
of  Commons  is  not  in  point,  for  the  duty  to  raise  supplies  is  a 
moral  duty  of  imperfect  obligation,  not  a  legal  duty  which  can  be 
enforced  by  legal  process.     *     ♦     * 

Then  as  to  the  argument  that,  as  the  parties  disobeying  the  law 
might  be  punished  for  not  making  the  rate,  there  was  no  power  in 
others  to  make  the  rate.  It  does  not  follow  that,  because  parties 
are  liable  to  be  punished  for  acting  in  a  certain  manner,  their  acts 
are  valid  :  yet  such  must  be  the  argument  maintained  on  the  other 
side.  It  amounts  to  saying,  **  If  the  parties  can  be  punished  for 
refusing  to  make  a  rate,  their  refusal  is  operative  :  *'  in  that  is  the 

[  701  ]  fallacy  of  the  argument.  The  refusal  is  not  operative.  *  *  In 
Cooper  V.  Wickhmn  (s)  there  was  nothing  to  show  that  the  church 
was  out  of  repair ;  there  was,  therefore,  no  duty  required  to  be 
performed.  The  averment  there  was  defective,  and  the  case  turned 
on  that  point.     Here  the  fact  of  want  of  repairs  is  distinctly  averred. 

(1)  1  BoL   Abr.   393,   tit.   Church-  (2)  13  Edw.  I.  c.  1. 

vftrdeiiQ,  A.  pi.  3,  c,  1,  (3)  2  Curt,  Ecc.  Hop.  303. 
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Jn  Francis  v.  Steward  (I),  the  insuflSciency  of  the  averment  was  Gosuno 
likewise  the  ground  on  which  the  Court  proceeded.  *  *  Then  vblbt, 
comes  the  question  whether  the  course  of  proceeding  here,  whatever 
may  be  the  consequence  to  the  parties  who  moved  what  is  called 
the  amendment,  was  not  such  as  to  make  a  valid  rate.  For  such 
a  purpose,  was  the  vestry  a  purely  deliberative  body,  or  was  it  like 
an  elective  body  ?  It  cannot  be  said  to  be  a  purely  deliberative 
body,  for  it  has  a  fixed  legal  duty  to  perform.  Admitting,  on  the 
high  authority  of  the  recent  decision  in  this  case,  that  it  is  not  in 
the  power  of  the  churchwardens  of  themselves,  as  churchwardens, 
to  make  a  rate,  still  it  was  open  to  the  defendant  in  error  to  contend 
that,  if  the  churchwardens  were  present  in  a  vestry  assembled,  as 
this  had  been,  to  discharge  an  imperative  legal  duty,  and  if  the 
other  parishioners  refused  the  rate,  the  churchwardens,  being 
♦parishioners  then  present  in  vestry,  might  make  it.  If  so  made,  it  [  •702  ] 
would  be  lawfully  made.  In  all  the  cases,  the  Courts  assume  every- 
thing in  favour  of  the  rate,  because  the  making  of  it  is  a  legal  duty. 
Thus,  in  JVayte  v.  German  (5^),  Lord  Chief  Justice  North  treated 
the  allegation  that  "  the  parish,  or  some  of  them,  did  rightfully 
make  the  tax,"  as  showing  that  the  rate  was  well  made,  and  so 
prohibition  was  refused.  The  case  of  Rogers  v.  Davenant  was  cited 
by  the  other  side  from  1  Modern  (3),  but  it  was  again  reported  in 
the  succeeding  volume  (4).  There  the  question  was  whether  the 
Bishop's  Commissioners  might  impose  the  rate,  and  the  Court  was 
unanimous  that  they  could  not,  but  added  that "  the  churchwardens, 
by  consent  of  the  parish,  are  to  settle  the  sums  to  be  paid; "  and 
said  that  "  there  may  be  a  libel  to  pay  the  rates  set  by  the  church- 
wardens." The  opinion  there  expressed  is  adopted  by  Degge(5), 
who  expressly  says  that,  "  if  the  parishioners  refuse  or  neglect  to 
make  the  assessment,  or  refuse  to  meet,  I  conceive  the  church- 
wardens, having  just  cause  for  such  assessment,  may  proceed 
alone ; "  and  throughout  the  authorities  there  is  nothing  overruling 
the  dictum  in  Tliursjield  v.  Jones  (6) ;  and  that  that  dictum  was 
acquiesced  in  as  expressing  the  law,  is  proved  by  the  fact  that,  since 
then,  the  practice  of  the  opponents  of  rates  has  been,  not  to  refuse 
a  rate  altogether,  but  to  vote  one  which  was  too  small  for  the 
purpose  required.     *     *     * 

(1)  64  B.   R.  698  (5  Q.  B.  984);  (5)  Parson's  Counsellor,  part  i.  c.  xiL 
8.  a  3  Curt.  Ecc.  Eep.  209).  p.  165. 

(2)  2  Show.  141.  (6)  1  Vent.  367 ;  the  case  is  called 

(3)  1  Mod.  194.  in  the  first  edition  Anonymous. 

(4)  2  Mod.  8. 
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GoRLiNu  Then  as  to  this  being  the  act  of  the  minority,  it  is  clear  that,  in 

Veley.       many  instances,   the  act  of   the  minority  would  be  valid.    It  is 

[  703  ]       admitted  to  be  the  duty  of  the  vestry  to  provide  for  the  repair  of  the 

church,  and  that  being  so,  the  Court  of  Queen's  Bench  will  grant  a 

mandavius  to  compel  performance  of  that  duty.    Bex  v.  Wix  {}) : 

There  the  mandamus  was  to  meet  and  elect  churchwardens. 

(The  Lord  Ghancellob  :  To  whom  could  the  Court  direct  such  a 
mandamiis  ?) 

It  appears  there  to  have  been  directed  to  the  parishioners  liable 
to  contribute  to  the  church-rate,  and  that  was  done  after  the  Court 
had  looked  into  precedents.  Suppose  the  inhabitants  assembled 
under  the  orders  of  the  mandamus ;  and  suppose  some  of  them  to 
elect  persons  who  were  not  parishioners,  but  the  others  to  elect 
parishioners ;  though  the  former  might  be  elected  by  the  majority 
and  the  latter  by  the  minority,  the  latter  election  would  alone 
[704]  be  good:  Oldknow  v.  Wainwiight{^).  *  *  These  cases  are 
decisive  of  the  principle.  Then  how  is  the  effect  of  them  got  rid 
of?  By  insisting  on  a  supposed  distinction  between  cases  of 
elective,  or  ministerial,  and  of  deliberative  bodies.  But  there  is  no 
such  distinction ;  there  can  be  no  difference  between  voting  for  an 
unqualified  candidate  or  for  an  unlawful  proposition.  The  Eynsham 
case  (3),  cited  in  the  Court  below,  is  not  an  authority  the  other  way, 
for  there  the  proceedings  were  under  the  special  terms  of  a  local  Act, 
but  here  the  matter  is  regulated  by  the  common  law. 

(Lord  Brougham  :  Suppose  a  2^.  rate,  and  then  a  \s.  rate,  were 
proposed  and  put  to  the  vote  in  succession,  and  a  man  voted  against 
each,  would  not  the  sum  and  substance  of  his  vote  be  equal  to  saying 
that  there  should  be  no  rate  at  all  ?) 

No  ;  the  law  always  presumes  that  a  man  will  act  legally.  In  each 
case  the  assumption  would  be  that  he  voted  against  the  sum 
proposed  because  he  thought  it  too  high. 

(Lord  Brougham  :  Then  your  argument  is,  that  if  he  said  he  voted 
against  the  2a.  rate  because  he  thought  there  ought  to  be  no  rate  at 
all,  his  vote,  given  for  such  a  reason,  would  be  no  vote  at  all, — it 
would  be  lost  ?) 

(1)  36  E.  E.  545  (2  B.  &  Ad.  197).  (3;  12  Q.  B.  398,  n. 

(2)  1  Sir  W.  Bl.  229 ;  2  Buit.  1017. 


VOL.  xciv.]       1852.     H.  L.     4  H.  L.  C.  704—705.  829 

No ;  the  vote  might  be  good,  thoagh  the  reason  for  it  was  bad.    But     gosling 
if  he  stated  that  he  came  to  the  vestry  for  the  express  purpose  of       velkt. 
saying  that  he  would  not  grant  any  rate  at  all,  he  would  in  effect 
declare  his  intention  not  to  take  any  part  in  the  proceedings  of  the 
meeting,  and  he  must  be  accounted  absent  from  it. 

(Lord  Brotjqham:  Suppose  he  said  he  would  not  vote  for 
any  rate,  and  then,  on  the  proposition,  of  a  28.  rate,  he  voted 
against  it?) 

He  would  then  be  simply  exercising  his  power  to  give  a  vote  against 

that  particular  *rate.  [  *705  ] 

(Lord  Brougham  :  Then  he  might  validly  take  part  in  the  pro- 
ceedings, though  he  gave  a  bad  reason  for  his  vote.  Would  not  his 
general  negative  apply  to  each  separate  vote  ?) 

That  question  assumes  that  he  has  power  to  give  a  general  negative, 
but  he  has  no  such  power.  He  may  step  by  step  refuse  any  rate, 
— that  would  be  legal.  But  here  the  resolution  was  inapt  to  the 
business  of  the  meeting,  and.  was,  therefore,  wholly  illegal  and 
void. 

(Lord  Brougham  :  Might  he  propose  a  rate  of  a  farthing  in 
every  hundred  pounds?) 

The  law  would  say  that  such  a  proposition  was  illusory. 

Then  as  to  the  form  of  the  averment  in  the  declaration.  The 
ordinary  form  is  here  followed ;  it  is  that  the  rate  was  made  by 
^*  the  churchwardens  and  others."  It  is  not  necessary  that  a 
proposal  for  a  rate  should  be  put  from  the  chair. 

(The  Lord  Chancellor  :  But  here  it  was  put  from  the  chair  in 
the  first  instance,  for  an  amendment  was  moved  to  it.) 

Then  it  lies  on  the  other  side  to  show  that  the  majority  did  not 
concur  in  making  the  rate.  It  was  not  necessary  to  put  the  question 
to  the  vote,  if  all  who  were  resolved  to  negative  any  rate  could  be 
taken  to  be  absent,  for  then  the  vestry  would  be  unanimous.  It  is 
said  on  the  other  side,  that  it  cannot  be  known  from  the  record  who 
made  the  rate ;  then,  if  so,  it  must  be  assumed  to  have  been  made 
by  the  majority,  and  there  is  no  averment  by  the  plaintiff  in  error 
that  that  is  not  the  case. 
What  then  is  the  result  of  the  authorities  ?    They  show  that  the 
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Gosling  Bishop  and  his  Commissioners  cannot  make  a  rate,  nor  can  the 
Vbi!by.  Archdeacon,  nor  the  Ecclesiastical  Court,  nor  can  the  church- 
wardens, after  the  vestry  has  separated ;  hut  there  is  no  case  which 
shows  that  a  rate  made  under  the  circumstances  under  which  this 
rate  was  made,  is  invalid.     Thursfield  v.  Jones  (i)  shows  that  it  can 

[  *706  ]  be  so  made ;  and  *in  one  (2)  of  the  many  reports  of  Pierce  v.  Prouse, 
which  is  reported  in  several  places  and  under  several  names  (3) 
Lord  Holt  expressly  says  that,  "  if  there  be  public  notice  given  to 
the  parishioners,  and  they  will  not  come,  the  churchwardens  may 
make  a  rate  without  them."  Degge's  authority  is  to  the  same 
effect ;  and  in  Gaudei-n  v.  Silby  (4),  the  very  thing  which  has  now 
been  done  was  declared  valid  and  effectual.  These  authorities  are 
confirmed  by  Johnson's  Clergyman's  Vade-Mecum  (5),  Watson's 
Complete  Incumbent  (6),  Wood's  Institutes  (7),  and  Bacon's  Abridg- 
ment (8),  all  of  which  show  what  has  been  the  general  impression 
among  writers  on  these  subjects.  The  course  which  has  now 
been  pursued  is  not,  therefore,  novel  or  without  authority ;  it  is  in 
accordance  with  a  settled  principle  of  law,  and  is  the  only  course 
by  which  a  legal  duty  can  be  effectually  enforced. 

Mr.  Mellor  [was  heard]  in  reply.     *     *     * 

[The  Lord  Chancellor  proposed  that  certain  questions  be  put  to 
the  Judges,  giving  his  reasons  for  the  questions  suggested.] 

[  712  ]  The  following  questions  were  put  to  the  Judges : 

1.  Does  the  present  record  show  the  rate  sought  to  be  enforced  to 
be  an  invalid  rate  ? 

2.  Does  such  rate  appear  to  be  a  valid  rate  ? 

3.  Does  prohibition  lie  against  the  enforcement  of  the  said  rate  in 
the  circumstances  apparent  upon  the  record  ? 

The  Judges  requested  time  to  consider  these  questions. 

Ordered  accordingly. 

July  25.      Mb.  Justice  Crompton,  after  stating  the  facts  of  the  case,  said : 

In  order  to  answer  the  first  question,  it  is  necessary  to  consider 

(1)  1  Vent.  367.  389;  Price  v.  Bouse,  12  Mod.  83. 

(2)  Anont/rnouB,  Comb.  344.  (4)  3  Curt.  272  ;  Johnson's  Brainiree 

(3)  Penae  v.  Prouse^  1  Ld.  Ray.  69 ;  case,  103. 
Pierce  v.  Prouse,  1  Salk.  165 ;    Haw-  (5)  P.  17. 
kins  V.  Bouse,  Holt's  Rep.  139;  Haw-  (6)  P.  389. 
kins  V.  Bouse,  Garth.  360 ;  Anonymous,          (7)  Pp.  88 — 90. 

Comb.   344 ;    Hawhin's  case,   5  Afod.  (8)  Tit.  Churchwarden,  C. 
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under  what  circumstances,  in  what  manner,  and  by  whom  this      Gobliko 
rate  appears  on  the  face  of  the  proceedings  in  the  Ecclesiastical       velbt. 
Court  to  have  been  made ;  and  then  to  consider  the  law  as  applicable 
to  a  rate  so  made. 

I  find  from  the  proceedings  in  the  Ecclesiastical  Court,  as  set  out 
on  this  record,  that  on  the  15th  July,  1841,  a  vestry  meeting  of  the 
parish  of  Braintree  was  duly  held,  *in  consequence  of  a  monition  [  ♦Tia  ] 
issuing  from  a  court  of  competent  jurisdiction,  and  requiring  the 
churchwardens  and  parishioners,  amongst  other  things,  to  make  a 
rate  for  the  repair  of  the  parish  church,  which  was  out  of  repair. 
At  that  meeting  a  survey  and  estimate  were  produced,  and  not 
objected  to,  and  a  motion  for  a  rate  of  28.  in  the  pound  was  duly 
made  and  seconded.  The  motion  was  met  by  the  amendment 
which  has  been  so  often  read  in  the  course  of  these  proceedings,  and 
which  was  carried  by  a  great  majority  of  the  parishioners.  The 
effect  of  this  amendment  is,  that  the  vestry  by  a  great  majority 
refused  to  make  the  rate  proposed,  or  any  other  rate,  assigning  for 
so  doing  reasons  utterly  destitute  of  any  legal  foundation,  and 
acting  contumaciously  and  in  disregard  of  the  legal  obligation  by 
which  they  were  bound,  and  of  the  monition  of  a  court  of  competent 
jurisdiction. 

The  record  proceeds  to  show  that,  whilst  "  the  said  parishioners 
still  continued  in  vestry  assembled,"  the  question  was  put,  whether 
any  other  amendment  was  proposed  or  any  other  proposition  made 
as  to  the  amount  of  rate  ;  but  that  no  such  proposition  or  motion  for 
discharging  the  obligation  upon  the  parish  was  made,  and  that  the 
majority  having  so  refused,  "  the  churchwardens  and  others  of  the 
parishioners  then  and  there  present  in  vestry,  at  the  said  meeting  of 
the  said  parish,  and  whilst  the  parishioners  so  continued  as  aforesaid 
in  vestry  assembled,  did  rate  and  tax,  and  that  the  rate  in  question 
was  then  and  there  produced,  made,  and  signed  by  the  churchwardens 
and  others  of  the  ratepayers  and  parishioners  then  and  there  present." 
The  rate,  therefore,  appears  to  have  been  made  whilst  the  vestry-meet- 
ing continued,  and  whilst  the  refusing  majority  continued  to  constitute 
a  part  of  that  meeting ;  for  it  is  distinctly  stated  to  have  been  made 
whilst  the  said  parishioners,  that  is,  the  whole  of  the  meeting,  con- 
tinued so  in  vestry  assembled;  *and  the  rate  was  made  by  the  [♦th] 
minority,  as  and  claiming  to  act  as  the  minority,  and  treating  the 
majority  as  no  longer  a  part  of  the  meeting  ;  and  not  asking  for,  but 
in  effect  repudiating,  the  concurrence  of  the  majority.  If  there  were 
any  doubts  as  to  this,  it  is  still  more  clear  from  the  minutes,  which 
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Gosling  ^1*6  made  part  of  the  libel,  and  which  show  that,  after  the  refusal  by 
Vklky  *^®  majority,  Mr.  Veley,  the  defendant,  addressed  himself  to  those 
ratepayers  who  were  willing  to  obey  the  monition,  that  is,  to  the 
minority,  and  proposed  that  a  rate  of  2«.  in  the  pound  should  be 
made  by  them ;  and  on  that  the  mover  of  the  amendment  protested, 
on  his  own  behalf  and  on  the  behalf  of  the  meeting,  against  the 
irregularity  and  impropriety  of  the  churchwardens  attempting  to 
make  a  rate  after  it  had  been  refused  by  a  large  majority  of  the 
meeting;  and  protested  also  against  the  rate  so  attempted  to  be 
made.  The  rate  is  then  set  out,  purporting  to  be  made  at  a  vestry 
by  the  churchwardens  and  other  parishioners  whose  names  are 
thereto  subscribed. 

It  was  argued  by  the  counsel  for  the  respondents  at  your  Lord- 
ships' Bar,  that  these  facts  show  that  the  majority  retired  from  the 
discussion,  and  separated  themselves  from  the  meeting;  that  they 
said  in  effect,  "  We  have  conscientious  scruples  in  the  matter  of 
church-rates,  and  cannot  interfere  in  this  discussion,  and  we  leave  it 
to  you,  the  minority,  to  proceed  and  tax  the  parish  if  you  choose." 
If  they  had  so  withdrawn  themselves,  no  doubt  the  remaining 
minority  would  have  constituted  the  vestry,  would  have  represented 
the  parish,  and  might  have  bound  them  by  any  rate  they  might 
have  chosen  to  lay.  But  I  come  to  the  very  contrary  conclusion  as 
to  the  result  of  the  facts,  and  it  appears  to  me  that  the  majority 
remained  in  point  of  fact  part  of  the  meeting,  refusing  to  make  any 
rate,  and  struggling  to  the  last  against  it,  and  that  the  minority  did 

[  ♦TIB]  not  affect  to  be  making  a  rate  assented  to  by  the  majority  *in  point 
of  fact ;  but  that  they  made  the  rate  as  the  minority,  and  without 
proposing  it  to  the  general  meeting,  on  the  ground  that  the  majority 
had  forfeited  their  right  to  interfere  by  their  declaration,  and  had 
in  effect  thrown  away  their  right  of  voting.  They  claimed  to  make 
a  rate,  to  raise  the  question  suggested  by  the  Court  of  Exchequer 
Chamber  in  the  case  of  Velet/  v.  Burder,  and  which  I  think  they 
have  raised  by  the  course  which  they  took.  The  real  question, 
therefore,  will  be  that  which  it  was  the  object  of  these  proceedings 
to  raise,  whether,  when  the  majority  of  a  vestry  meeting  has,  on 
illegal  grounds,  contumaciously  refused  to  make  a  rate  for  the 
necessary  repair  of  the  parish  church,  and  which  the  vestrymen 
were  required  to  make  by  the  monition  of  an  Ecclesiastical  Court  of 
competent  jurisdiction,  the  churchwardens  and  minority  can  treat 
such  majority  as  absent  in  point  of  law,  and  as  giving  no  vote  or 
opinion  on  the  matter,  although  they  were  present  in  point  of  fact. 
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resisting  and  strup[gling  against  the  rate ;  and  whether  a  rate  so  Gosling 
made,  by  such  minority,  without  having  or  asking  for  the  con-  viBLBy. 
currence  of  the  majority,  is  valid.  It  has  been  agreed  on  all  hands 
in  the  course  of  the  arguments  and  judgments  in  this  case,  and  it  is 
too  well  settled  to  admit  of  doubt  or  discussion,  that  the  parishioners 
are  liable  to  the  repair  of  the  body  of  the  parish  church.  This 
liability  is  thrown  upon  them  by  the  law  and  custom  of  England, 
differing  in  this  respect  from  that  of  most  Christian  countries.  It 
is  equally  clear,  that  whilst  the  parishioners  are  liable  to  repair  the 
body  of  the  parish  church,  any  rate  for  such  repairs  can  be  imposed 
only  by  the  majority  of  the  parishioners  in  vestry  assembled. 
This  right  of  the  parishioners  to  be  rated  only  by  a  majority  of 
themselves  in  vestry  assembled  has  been  asserted  and  recognized 
again  and  again,  and  does  not,  after  the  investigation  and  discus- 
sions which  have  taken  place  on  this  subject,  admit  of  *any  doubt.  [  *7*®  ] 
Whether  the  laying  a  rate  is  to  be  considered  as  taxing,  or,  as 
suggested  at  the  Bar,  as  only  distributing  a  legal  burthen,  it  is  clear  . 
in  point  of  law  that  a  church-rate  can  only  be  made  by  the  majority 
of  the  parishioners  in  vestry  assembled ;  and  they  are  to  proceed  by 
making  what  has  been  called  a  bye-law  or  ordinance,  for  which  pur- 
pose they  are  said  to  be  in  the  nature  of  a  corporation.  Any  attempt 
by  the  spiritual  Courts  or  by  any  other  parties  than  the  majority  of 
the  vestry  to  impose  a  rate  seems  always  to  have  been  resisted  with 
great  jealousy ;  and  it  must  now  be  assumed  that  neither  the  Eccle- 
siastical Court,  nor  the  ordinary  nor  special  Commissioners,  nor 
the  churchwardens,  as  such,  can  impose  a  church-rate,  even  when 
the  vestry-meeting  has  contumaciously  refused  to  make  one.  It  is 
clear,  on  the  other  hand,  both  on  the  authorities  and  from  recent 
discussions,  that  the  majority  of  those  who  choose  to  attend  may 
bind  the  whole  parish,  and  that  the  churchwardens  alone,  if 
parishioners,  in  the  event  of  no  other  parishioners  attending  a 
duly  convened  meeting,  may  themselves,  as  parishioners,  constitute 
the  vestry,  and  bind  the  parish.  It  must  also  be  assumed  that  any 
parishioners  attending  the  meeting,  and  refusing  to  take  any  part 
in  the  proceedings,  may  be  treated  as  absent,  or  as  not  constituting 
part  of  the  meeting  for  the  purposes  as  to  which  they  decline  to 
interfere ;  and  the  proposition  that  the  rate  must  be  made  by  the 
majority  has  been  properly  qualified  by  being  confined  to  the 
majority  of  those  attending  and  taking  part  in  the  proceedings. 

The  question,  therefore,  comes  to  the  narrow  and  simple  point, 
whether  the  minority  who  laid  the  rate  can,  under  the  circumstances, 
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GosLiMo  be  treated  as  the  majority  of  the  parishioners  in  vestry  assembled 
Vblky.  who  took  part  in  the  proceedings  ?  Can  it  be  properly  averred  that 
the  rate  in  question  was  made  by  the  majority  of  the  parishioners 
[  *717  ]  *in  vestry  assembled,  meaning  by  that  phrase  the  majority  of  those 
who  took  part  in  the  proceedings  ?  In  point  of  fact  the  majority 
of  the  parishioners  in  the  vestry  remained  present,  dissenting  from 
the  rate  in  question  or  any  other  rate,  and  the  alleged  rate  was 
made  by  the  minority,  without  uselessly  putting  the  question  to 
those  who  had  declared  and  continued  to  declare  against  any  rate  ' 
and  the  rate  was  laid  by  that  minority  claiming  to  constitute  the 
meeting ;  and  it  is  to  be  considered,  whether  the  defendants  have 
made  out,  either  by  direct  authority  or  from  analogy,  that  the  mis- 
conduct of  the  majority  had  worked  a  forfeiture  of  their  right  to 
interfere,  and  had  given  the  minority  who  wished  to  do  their  duty 
a  right  to  consider  themselves  as  constituting  the  meeting,  to  the 
exclusion  of  the  contumacious  majority,  and  that,  to  use  the  expres- 
sion of  the  Court  of  Queen's  Bench,  at  the  end  of  the  judgment, 
'*  the  amendment  was  in  effect  a  withdrawal  of  the  majority  from 
the  meeting." 

The  defendants  in  error  attempt  to  support  the  right  of  the 
minority  to  make  a  rate  under  circumstances  like  the  present ;  first, 
on  the  ground  of  the  authorities  in  the  cases  of  church-rates,  which 
have  been  so  fully  discussed  in  the  arguments  and  in  the  judg- 
ments in  the  Courts  below;  and,  secondly,  and  mainly,  on  the 
ground  suggested  by  the  Court  of  Exchequer  Chamber,  in  Veley  v. 
Burder,  of  the  analogy  between  cases  like  the  present  and  those 
of  the  election  of  corporate  officers,  when  electors  voting  for  an 
ineligible  party  with  notice,  or  protesting  and  not  voting  at  all,  are 
held  to  have  thrown  away  their  votes.  None  of  the  authorities  in 
the  cases  as  to  church-rates  appears  to  me  to  bear  distinctly  upon 
the  present  question.  They  are  very  carefully  examined,  and  put 
as  strongly  as  they  can  be  in  favour  of  the  defendant's  case,  in  the 
judgment  of  Mr.  Justice  Cresswell  in  the  Exchequer  Chamber. 
[  •718  ]  They  seem  to  *me,  however,  either  to  have  proceeded  on  the 
ground  that  the  churchwardens,  as  parishioners,  might  have  con- 
stituted the  meeting,  "  if  none  other  of  the  parish  would  come 
together,"  or  else  to  have  proceeded  on  the  ground,  which  must 
now  be  considered  as  bad  law,  that  the  churchwardens,  perhaps,  as 
being  more  directly  liable  to  ecclesiastical  proceedings,  have  the 
power  to  make  the  rate  on  the  refusal  of  the  parishioners.  In 
none  of  these  authorities  is  the  question  raised  as  to  the  minority 
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having  a  right  to  treat  the  contumacious  majority  as  having  with-  Gosliko 
drawn  from  the  meeting.  In  truth,  that  question  was  first  sug-  vklbt. 
gested  in  the  Court  of  Exchequer  Chamber  in  Veley  v.  Burder. 
The  reasoning  of  the  Court  of  Queen's  Bench,  in  the  judgment 
in  Veley  v.  Burder,  is  very  strong  to  show  that  no  such  doctrine  as 
that  now  contended  for  can  be  supposed  to  have  prevailed  in  the 
earlier  cases.  It  seems  impossible  to  suppose  that  the  illegal  and 
unconstitutional  courses  alluded  to  in  that  judgment  could  have 
been  adopted,  if,  on  the  refusal  of  the  majority,  the  churchwardens 
or  any  individual  parishioners  could  have  made  the  rate  at  the 
meeting,  on  the  ground  of  the  rest  having  virtually  withdrawn. 
The  reasoning  of  the  Court  of  Queen's  Bench  on  this  point  will  be 
found  equally  applicable  to  the  present  case  as  to  that  of  Veley  v. 
Burder,  where  the  question  was  as  to  the  right  of  the  church- 
wardens to  make  the  rate  after  the  vestry  meeting.  The  punish- 
ment of  the  majority  for  having  obstructed  the  making  of  the 
rate,  referred  to  by  Mr.  Baron  Rolfe  in  his  judgment,  tends 
also  to  negative  the  supposition  that  it  could  have  been  considered 
as  law  in  earlier  times  that  the  rate  could  be  well  made  by  a 
minority  of  the  vestry  who  were  willing  to  do  their  duty.  It 
appears  to  me,  therefore,  that  there  is  not  only  an  entire  absence 
of  any  distinct  authority  on  this  question  in  the  cases  referred  to, 
but  that  there  are  strong  reasons  for  disbelieving  that  such 
^doctrine  has  ever  been  acted  upon  or  discussed,  and  the  question  [  *719  ] 
must  be  considered  as  a  new  one.  I  think,  therefore,  that,  in  the 
absence  of  any  distinct  authority  on  the  question,  and  considering 
the  strong  reasons  for  disbelieving  that  such  doctrine  has  ever  been 
recognized  or  acted  upon,  no  reliance  can  safely  be  placed  on  this 
branch  of  the  arguments  for  the  defendants. 

It  remains  to  consider  the  question  suggested  by  the  Court  of 
Exchequer  Chamber  in  Veley  v.  Burder,  to  raise  which  the  present 
course  of  proceedings  appears  to  have  been  adopted,  and  which  I 
concur  with  the  judgments  below  in  thinking  really  and  fairly 
arises  on  this  record.  This  question  is  whether  the  rule  of  law 
referred  to  by  the  Exchequer  Chamber  as  to  corporate  and  other 
electors  is  applicable  to  the  present  case,  and  makes  out  the  right 
of  the  minority  to  treat  the  majority  as  absent  or  as  having  with- 
drawn, or  as  having  forfeited  their  right  to  interfere  in  the  subject 
matter  before  the  vestry.  It  is  principally  on  the  ground  of  tl 
supposed  analogy  between  this  rule  of  law  and  the  law  as  appli 
able  to  the  present  case,  that  the  majority  of  the  vestry  is  treat< 
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GoBLino  by  the  judgment  of  the  Court  of  Queen's  Bench  as  having  virtually 
Vklby.  withdrawn  from  the  vestry,  and  by  the  judgments  in  the  Exchequer 
Chamber  as  being  absent  in  spirit  and  point  of  law,  though  present 
in  body,  and  as  having  thrown  away  their  votes  and  forfeited  their 
right  of  voting.  The  authority  most  relied  upon  for  the  defendants 
as  to  this  part  of  their  case  is  Oldknow  v.  Wainwright  (1),  in  which 
case  it  was  held  that  an  election  by  the  minority  was  good,  when 
the  majority  dissented  from  the  election,  but  voted  for  nobody  else. 
Lord  Mansfield  in  his  judgment  expressly  relies  on  the  fact  of  the 
[  *720  ]  majority  not  voting  at  all.  It  is  not  said,  *or  hinted  at,  that  the 
majority  had  lost  the  right  of  voting  by  their  illegal  protest,  or 
that  they  were  to  be  punished  for  their  misconduct  by  the  loss  of 
their  votes,  or  that  they  ceased  to  form  part  of  the  meeting.  On 
the  contrary,  their  right  to  interfere  in  the  election  by  the  whole 
body  is  recognized;  they  are  treated  as  continuing  present  as 
part  of  the  meeting,  but,  as  they  did  not  take  the  only  means  of 
opposing  the  election  of  the  party,  which  the  Court  declared  was  by 
voting  for  somebody  else,  or  at  least  against  the  candidate,  the 
votes  really  given  constituted  a  majority  for  him.  This  case  is  far 
from  establishing  such  a  doctrine  as  that  now  contended  for,  that 
the  minority  in  such  cases  may  treat  the  majority,  remaining 
present  and  continuing  their  dissent,  as  either  absent  or  assenting. 
These  cases  of  corporate  and  other  elections,  the  result  of  which 
depends  on  the  relative  majority  of  votes,  and  where  the 
minority  have  either  not  voted,  or  have  thrown  away  their  votes 
by  voting  for  an  ineligible  person,  appear  to  me  to  furnish  no 
analogy  to  a  case  where  the  act  in  question  is  to  be  done  by  the 
majority  of  the  meeting,  and  where  the  majority,  however  illegally, 
refuse  their  assent,  and  dissent  from  the  proposed  act.  It  is  the 
not  voting  for  some  eligible  candidate,  who  might  have  the 
majority,  and  so  exclude  the  other  candidate,  which  has,  in  elec- 
tions conducted  in  the  ordinary  way,  the  same  effect  as  a  forfeiture 
of  the  right  to  vote,  or  the  acquiescence  in  the  election  of  the 
other  candidate.  But  when  the  election  is  not  by  voting  for  one 
candidate  as  against  another,  but  a  majority  of  the  whole  meet- 
ing is  required  for  the  election,  no  such  result  occurs,  even  in 
cases  of  election.  Thus,  in  the  case  put  by  Lord  Cranworth,  of 
the  election  of  the  Speaker  of  the  House  of  Commons,  if  the 
whole  House,  except  one  member,  were  to  vote  that  they  would 
do  better  without  a  Speaker,  it  would  be  absurd  to  say  that  the 

(1)  2  Burr.  1017. 


▼OL.  xcrv.]       1852.    H.  L.    4  H.  L.  C-  720—722.  887 


one  member  who  was  prepared  to  *do  his  duty,  would  have  a  gobliho 
right  to  consider  himself  as  the  House,  to  vote  the  rest  absent,  vblby 
or  treat  them  as  having  forfeited  their  right  to  interfere,  and  [  •721  ] 
proceed  to  name  the  Speaker  himself.  It  would  be  difficult,  how- 
ever, to  mention  a  case  where  there  would  be  a  more  strict  duty 
to  perform,  or  where  the  proceedings  would  be  more  contumacious, 
if,  as  supposed  in  the  judgments  in  the  Court  below,  the  duty  being 
an  imperative  one,  or  the  contumacious  nature  of  the  misconduct, 
can  affect  the  question.  By  the  92nd  section  of  the  Municipal 
Corporations  Act,  the  town  councils,  in  case  of  the  borough  fund 
not  being  sufficient,  are  authorized  and  required  to  lay  a  borough 
rate.  Here  there  is  a  duty  directly  and  expressly  enjoined  by  Act 
of  Parliament.  Suppose  that  a  majority  of  the  town  council  should 
contumaciously  refuse  to  lay  any  rate,  admitting  expressly  that 
there  is  no  other  mode  of  raising  the  funds  required  for  the  pur- 
poses in  the  Act.  Can  it  be  said  that  a  good  borough  rate  could 
be  laid  by  the  minority,  and  that  the  69th  section,  which  directs 
that  the  majority  shall  decide,  is  to  be  repealed?  The  more 
correct  rule  was  laid  down  in  the  case  of  The  Ratepayers  of 
Eynsham  (1),  with  which  I  entirely  concur,  and  which  cannot, 
I  think,  be  distinguished  from  the  present  case  on  the  ground 
relied  upon,  of  the  majority  being  in  one  case  required  by  the 
common  law  and  in  the  other  by  statute.  In  either  case  an 
addition,  for  which  I  find  no  authority,  is  to  be  made  to  the 
common  law  or  the  statute,  by  the  introduction  of  the  qualifica- 
tion that,  if  the  majority  should  refuse  altogether  to  perform  the 
duty,  the  minority  may  do  it;  and  whether  the  majority  is 
required  for  the  validity  of  the  act  by  a  statute  or  by  the 
common  law,  can,  in  my  opinion,  make  no  difference  in  this 
respect.  I  believe  the  real  doctrine  to  be,  that  the  majority  so 
refusing  *to  perform  the  duty  is  to  be  punished,  but  that  it  [♦722] 
cannot  be  legally  held  that  the  act  is  well  done  by  the  minority. 
I  would  ask  what  breach  of  duty,  or  what  degree  of  contumacious- 
ness,  is  to  have  the  effect  in  question  ?  Suppose  that  the  majority 
should  declare,  before  and  at  the  vestry,  that  they  will  oppose  any 
rate,  and  act  on  such  declaration  by  negativing  every  vote  as  it  is 
proposed,  is  an  inquiry  to  be  made  whether  the  conduct  of  the 
majority  was  contumacious,  so  as  to  give  the  right  of  proceeding 
to  the  minority?  It  appears  to  me  to  be  a  much  sounder  and 
wiser  course  to  adhere  to  the  plain  rule  of  the  statute  or  common 

(1)  12  Q.  B.  398,  n. 
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Gosling      law,   requiring  a  majority  for   the  validity   of   the  act,   than  to 
Ybley.       introduce  questions   which   may  make   the  validity  of  the  rate 
depend  on  an  inquiry  into  the  conduct  of  parties.     It  was  much 
relied  on  in  the  judgments  below,  that  the  minority  could  not  be 
compelled,  by  the  breach  of  duty  of  the  majority,  to  abstain  from 
doing  their  duty ;   but,  with  great  deference  and  respect  to  the 
learned  Judges  who  took  this  view  of  the  case,  it  seems  to  me 
rather  a  popular  and  rhetorical  topic  than  a  sound  argument,  to 
show  that  the  minority  could  do  the  act  required  to  be  done  by 
the  majority.     It  assumes  that  the  minority  are  prevented  from 
doing  the  acts  which  it  is  their  duty  to  do,  by  the  illegal  act  of 
the  majority,  whereas  it  is  the  duty  of  the  whole  body,  and  not 
of  the  minority,  to  do  the  act.     The  minority  are  not  prevented 
from  performing  any  duty  cast  upon  them,  the  minority;   they 
do  what  they  can,  and  are  guilty  of  no  breach  of  duty.     The 
argument  might    be  applied    to  every   case  of    Commissioners, 
arbitrators.  Courts,  or  other  bodies,  where  the  statute  or  common 
law,  or  the  agreement  of  parties,  renders  the  concurrence  of  the 
whole  body  or  of  a  majority  necessary.     No  authority  has,  how- 
ever, been  cited,  and  I  believe  that  none  exists,  to  show  that  in 
[*723]       any  such  case  as  I  have  alluded  to,  the  minority  can  ^assume 
the  power  of  acting,  by  reason  of  the  contumacious  refusal  to 
act  of  the  rest  of  the  body.     Suppose  that  a  statute  required  a 
Court,  consisting  of  four  Judges,  or  required  a  majority  of  a  body 
of  four  Commissioners,  to  do  a  particular  act,  and  that  three  of 
them  refused,  either  from  misapprehension   of  the  law,  or  con- 
tumaciously,  and    intending    to    disregard    the    law,  can   it   be 
contended  that  the  one  Judge  or   Commissioner,  who  wished  to 
do  his  duty,  could  act  alone,  so  as  to  make  the  proceedings  valid 
by  reason  of  the  dissent  of  the  others?    Yet  in  all  these  cases 
it  might  be  asked,  just  as  in  the  present  case,  how  can  the  Judge 
or  Commissioner,  who   is  ready  to   do   his   duty,  be   prevented 
from  doing  it  by  the  wrongful  act  of  his  fellows? 

I  think,  therefore,  that  in  the  present  case,  the  right  of  the 
contumacious  majority  to  interfere  was  not  lost  by  their  mis- 
conduct; but  that  they  were  entitled  to  vote  for  or  against  any 
rate  which  might  be  proposed,  and  they  either  were  taken  at 
the  meeting  to  have  so  voted  against  each  and  every  rate,  as  to 
make  it  unnecessary  to  put  the  particular  rate  again  to  them, 
or  else  the  proceedings  were  faulty  in  the  rate  not  being  put  to 
the  meeting.    In  neither  case  does  the  rate  seem  to  me  to  have 
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been  imposed  by  the  majority.    I  agree  that  no  very  formal  mode      GosLiKa 
of  putting  the  vote  was  necessary,  but  I  think  it  was  not  put  to  the       yklky. 
majority  because  they  had  dissented  from  any  rate  that  could  be 
brought  forward,  and  the  minority  then  appear  to  me  to  have  laid 
a  rate  themselves,  without  having  or  asking  for  the  vote  of  the 
majority  who  protested  against  it. 

I  think  that  such  rate  cannot,  by  any  fiction  of  law,  be  deemed 
to  be,  what  it  is  not  in  truth  and  in  plain  common  sense,  the  rate 
of  the  majority  of  parishioners  in  vestry  assembled.  I  therefore 
answer  your  Lordships*  questions  by  saying  that,  in  my  opinion, 
the  rate  appears  on  this  record  to  be  invalid,  that  it  does 
not  appear  to  be  valid,  and  *that  prohibition  lies  against  the  [  *724  ] 
enforcement  of  the  rate  in  the  circumstances  apparent  upon 
this  record. 

Mr.  Baron  Martin: 

The  questions  which  your  Lordships  require  to  be  answered  by 
the  Judges  arise  upon  a  demurrer  to  a  declaration  in  prohibition. 
The  declaration  is  very  long,  but  the  substantial  question  which 
has  been  argued  at  the  Bar  of  your  Lordships'  House  is,  whether  a 
church-rate  of  28.  in  the  pound,  made  on  the  15th  of  July,  1841,  in 
the  manner  stated  on  this  record,  at  a  vestry  meeting  of  the  parish 
of  Brain  tree,  in  Essex,  was  a  valid  rate. 

The  facts  alleged  in  the  declaration,  and  upon  which  the  validity 
of  the  rate  depends,  are  these — (the  learned  Judge  stated  them 
very  fully,  and  proceeded  thus) :  The  question  is  whether  this  was 
a  lawful  rate.  In  the  course  of  the  argument,  it  was  alleged  that 
the  vote  of  the  majority  was  not  against  the  rate  at  all,  but  was  a 
mere  affirmation  of  certain  abstract  opinions,  and  that  the  minority 
alone  voted  in  respect  of  the  rate.  This  is  a  question  as  to  the  true 
meaning  of  what  is  stated  on  the  record  to  have  taken  place  at  the 
vestry.  And  to  me  it  is  clear  that  there  was  a  direct  vote  of 
the  majority  not  to  make  the  rate.  The  amendment  concludes 
with  the  allegation  that  the  vestry  refused  to  make  a  rate;  and 
upon  the  amendment  being  carried,  one  of  the  churchwardens 
proposed  to  the  ratepayers  who  were  willing  to  obey  the  monition 
(or,  in  other  words,  to  make  a  rate),  that  a  rate  should  be  made  by 
them,  and  the  rate  was  then  produced,  and  was  signed  by  the  vicar, 
the  churchwardens,  and  several  of  the  ratepayers.  The  substance 
of  the  transaction,  therefore,  was,  that  the  majority  refused  to 
make  the  rate,  and  the  minority  made  it ;  and  the  protest  at  the 
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Gosling  conclusion  of  the  proceedings  against  the  rate,  satisfactorily  proves 
vei.rt.  t^*^  *h>8  was  what  was  meant  and  understood  *by  the  vestry, — and 
[  *n5  ]  I  think  it  raises  the  substantial  question  in  controversy  between 
the  parties,  viz.,  Assuming  a  church  to  be  out  of  repair,  and  a 
vestry  of  the  parishioners  legally  called  together  and  assembled  for 
the  purpose  of  providing  for  the  repairs,  can  the  churchwardens 
and  a  minority  of  the  vestry  impose  a  legal  church-rate  upon  the 
parish,  in  opposition  to  the  votes  of  the  majority  ?  In  my  opinion, 
this  also  disposes  of  the  second  point  made  on  behalf  of  the 
plaintiffs  in  error,  viz.,  that  it  does  not  appear  that  the  minority 
made  the  rate.    I  think  it  does  sufficiently  so  appear. 

Before  proceeding  to  the  consideration  of  the  main  question,  there 
are  some  preliminary  matters  which  are  necessary  to  be  ascertained. 
1st.  Did  the  monition  from  the  Ecclesiastical  Court,  of  itself,  create 
any  additional  obligation  upon  the  parishioners  to  make  the  rate  ? 
No  authority  was  cited  to  show  that  it  did.  And  it  appears  to  me 
that  its  real  operation  was  the  more  satisfactorily  to  establish  the 
necessity  for  the  repairs,  and  the  more  directly  to  bring  the 
parishioners  under  the  cognizance  of  the  Ecclesiastical  Court.  In 
my  opinion,  the  legal  obligation  of  the  parishioners  remained  the 
same  as  before,  neither  greater  nor  less.  2ndly.  What  is  the  legal 
obligation  of  the  parish  ?  And  I  have  no  doubt  that  it  is  *'  to  keep 
the  church  in  repair."  It  is,  as  stated  by  Chief  Justice  North,  in 
Rogers  v.  Davenant  (}),  and  in  Ayliffe's  Parergon  (2),  analogous  to 
the  liability  to  repair  a  bridge  or  a  highway  ;  and  should  it  become 
necessary  to  aver  in  pleading  the  legal  liability  of  the  parish,  it 
would,  in  my  opinion,  of  necessity  be  alleged  as  the  duty  to  repair 
the  church,  and  not  to  make  a  rate,  in  like  manner  as  the  legal  duty 
of  a  parish  must  be  averred  to  be  to  repair  the  highway,  not  to 
t  *726  ]  make  a  rate  for  the  *purpo8e.  Srdly.  What  is  the  true  nature  of  a 
church-rate?  In  The  Chamberlain  of  London's  case  (a),  Lord  Cokb 
lays  it  down  expressly  "  that  it  is  an  ordinance  or  bye-law  which 
the  parishioners  have  a  right  to  make  at  common  law,  without  any 
custom,  and  that  the  greater  part  may  thereby  bind  the  whole." 
In  the  before-mentioned  case  of  Rogers  v.  Davenant,  three  of  the 
Judges  say  the  same,  and  Ayliffe  also  so  states  the  law.  It  there- 
fore seems  to  me  clearly  established,  that  a  church-rate  is  of  the 
nature  of  a  bye-law,  and  that  thereby  the  persons  liable  to  the  duty 
of  making  the  repairs  decide,  amongst  themselves,  that  the  mode  of 

(1)  1  Mod.  194.  (3)  6  Co.  Rep.  63  a. 

(2)  P.  452. 
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performing  the  common  obligation  which  they  elect  to  adopt  is  to  GosLma 
raise  a  sum  of  money  by  a  rate.  And  in  my  opinion  the  parishioners,  Vklkt. 
and  they  alone,  are  competent  to  make  this  election ;  and  if  they 
determine  to  effect  the  repairs  in  any  other  manner,  as  by  their 
personal  labour,  they  may  legally  do  so,  in  the  same  manner  as  the 
inhabitants  of  a  parish  might  at  common  law  have  repaired  a  high- 
way, or  the  inhabitants  of  a  county  might  have  repaired  a  bridge. 
It  is  quite  true,  that  for  many  years  a  rate  has  been  generally,  if 
not  universally,  resorted  to  for  the  purpose,  as  the  most  convenient 
and  equal  mode  of  performing  the  duty ;  but  before  the  time  of 
legal  memory,  when  the  obligation  arose,  I  have  no  doubt  that  the 
effecting  repairs  by  a  rate,  was  a  thing  almost  unknown  in  country 
parishes,  although  in  large  towns  a  rate  was  probably  resorted  to  ; 
rents  were  then  almost  universally  paid  in  kind  or  by  personal 
services,  and  I  have  no  doubt  that  rates  were  so  paid  also. 

As  to  the  main  question  itself.  It  is  upon  all  sides  acknowledged 
that  the  law  of  England  is  most  careful  to  protect  the  subject  from 
the  imposition  of  any  tax  except  *it  be  founded  upon  and  supported  [  *727  ] 
by  clear  and  distinct  lawful  authority.  In  the  first  of  the  cases 
which  arose  out  of  the  controversy  in  the  parish  of  Braintree,  viz., 
Burder  v.  Fe%(i),  the  Court  of  Queen's  Bench,  in  delivering 
judgment,  stated,  ''  That  the  law  requires  clear  demonstration  that 
a  tax  is  lawfully  imposed."  And  the  same  doctrine  is  distinctly  laid 
down  in  Denn  v.  Diaviond  (2),  and  in  a  variety  of  other  cases. 
Indeed  it  is  a  legal  axiom.  It  is  clear,  therefore,  that  the  defendants 
in  error  who  support  the  present  rate,  ought,  in  order  to  maintain 
it,  to  adduce  some  legal  authority  or  judgment,  or  at  least  the 
opinion  of  some  eminent  writer  upon  the  subject  in  their  favour. 
But  it  is  singular  that,  although  in  the  previous  arguments  and 
judgments  in  the  Court  of  Queen's  Bench  and  the  Court  of 
Exchequer  Chamber  upon  the  Braintree  cases,  every  authority  and 
opinion  and  dictum  of  every  kind  which  exist  were  brought  forward, 
yet  until  the  judgment  in  the  last  of  these  cases  suggested  it,  it 
never  seems  to  have  occurred  to  the  mind  of  any  one  that  the 
minority  of  the  parishioners  at  a  vestry  could  make  a  rate,  in 
opposition  to  the  vote  and  determination  of  the  majority. 

In  the  reigns  of  King  Charles  the  First  and  King  Charles  the 
Second,  the  Ecclesiastical  Courts  in  several  cases  decided  that  the 
churchwardens  alone  could  make  a  rate  when  the  vestry  refused ; 
but  in  all  these  cases  the  making  of  the  rate,  and  its  validity,  were 

(1)  12  Ad.  &  El.  247.  (2)  28  R.  E.  237  (4  B.  &  C.  246). 
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Gosling      grounded,   and  attempted   to  be   supported,   upon   the   supposed 

Vklby.  authority  and  liability  of  the  churchwardens  as  public  officers  of 
the  parish  (who  were  alleged  to  be  personally  responsible  in  regard 
to  the  non-repairs  of  the  church)  to  make  the  rate ;  and  until  the 
Braintree  cases  it  was  never  surmised  by  any  one  that  the  votes 
of   the  minority  of  the  vestry  at  all  aided  towards  its  legality. 

[  •728  ]  ♦This  supposed  power  of  the  churchwardens  ex  officio  to  make  a 
church-rate  has  been  on  several  occasions  expressly  adjudged  to  be 
contrary  to  law  by  the  Courts  at  Westminster,  and  it  is  stated  so  to 
be  in  the  treatises  of  the  most  learned  writers  on  ecclesiastical  law, 
viz.  Gibson  and  Ayliffe ;  and  I  believe  no  authority  can  be  found, 
certainly  none  has  been  cited,  that  at  a  public  meeting  called  to 
impose  a  church-rate,  or  indeed  a  tax  of  any  kind,  the  minority  of 
the  meeting  may  vote  it  in  opposition  to  the  votes  of  the  majority. 
If  it  is  so  in  the  present  instance,  it  is  an  anomaly,  and  requires  a 
clear  and  cogent  legal  authority  to  support  it.  The  only  alleged 
authorities  cited  for  the  purpose  by  the  learned  counsel  for  the 
defendants  in  error  were  Thursfield  v.  Jones  (l),  Oavdem  v.  Silby  (2), 
decided  in  1799  by  Sir  W.  Wynn,  the  Dean  of  the  Arches,  and  a 
passage  in  the  Parson's  Counsellor  (a)  by  Sir  Simon  Degge. 

The  case  of  Thursfield  v.  Jones  was  a  motion  to  the  King's  Bench 
for  a  prohibition  to  the  Ecclesiastical  Court  in  a  suit  for  a  church- 
warden's rate,  suggesting  that  the  parties  applying  for  the  prohibi- 
tion had  pleaded  that  the  rate  was  not  made  with  the  consent  of  the 
parishioners,  and  that  the  spiritual  Court  had  refused  the  plea.  The 
report  then  proceeds  thus :  "  The  Court  said  that  the  churchwardens 
(if  the  parish  were  summoned,  and  refused  to  meet  or  make  a  rate), 
might  make  one  alone  for  the  repairs  of  the  church  (if  needful), 
because  that  if  the  repairs  were  neglected  the  churchwardens  were 
to  be  cited,  and  not  the  parishioners,  and  a  day  was  given  to  show 
cause  why  there  should  not  go  a  prohibition."  It  is  stated  in  the 
judgment  of  the  Queen's  Bench  (4),   that  search  had  been  made 

[  •729  ]  in  *the  books  of  the  Courts  for  this  case,  which  occurred  in 
85  Charles  II.,  but  nothing  could  be  found  concerning  it.  And  with 
respect  to  it,  it  is  to  be  observed  that  it  is  not  a  judgment  of  the 
Court  at  all,  but  a  dictum^  which,  if  really  made  by  the  Judges  in 
Court,  and  considered  by  them  to  be  the  law,  ought  to  have  induced 
them  to  refuse  the  rule  to  show  cause,  instead  of  granting  it ;  but 
assuming  what  is  said  to  have  fallen  from  the  Court  to  be  correctly 

(1)  1  Vent.  367.  (3)  P.  204. 

(2)  3  Cart.  272.  (4)   12  Ad.  &  EL  251. 
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reported,  it  is  entitled  to  no  weight ;  for  it  is  in  direct  contradiction  goslinq 
to  a  prior  judgment  of  the  Court  of  King's  Bench  in  3  Charles  I.  vklev. 
(1628),  Roberts'  case  (i),  and  to  the  judgment  in  Rogers  v. 
Davenant{2),  in  26  Charles  II.,  a  few  years  before;  and  the  subse- 
quent judgment  in  the  Queen's  Bench  in  Banco,  in  the  case  of 
Pierce  v.  Prouse,  7  William  III.  (8),  is  directly  to  the  contrary,  and 
must,  therefore,  according  to  the  ordinary  mode  of  dealing  with 
cases  at  law,  be  taken  to  have  overruled  it.  Indeed  one  would 
suppose  that  a  dictum  or  expression  of  opinion  falling  from  a  court 
of  law  upon  an  application  for  a  rule  to  show  cause  bears  with  it 
about  as  little  weight  of  judicial  authority  as  it  is  possible  that 
anything  falling  from  a  court  of  law  can  bear ;  and  Chief  Justice 
TiNDAL,  in  delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  Veley  v.  Burder{4.),  was  well  warranted  in  saying  that 
the  case  was  extremely  unsatisfactory.  But,  as  regards  the  present 
question,  it  has  really  little  bearing,  for  the  opinion  of  the  Court 
was  in  express  terms  in  regard  to  a  rate  made  by  the  churchwardens 
alone,  and  not  in  regard  to  one  made  by  a  minority  of  the  vestry. 

The  case  of  Gavdern  v.  SUby  (5)  was  a  decision  in  the  Arches 
by  Sir  W.  Wynn,  in  1799,  that  the  churchwardens,  *upon  a  refusal  [  •730  ] 
by  the  vestry  to  make  a  rate,  had  by  law  power  to  make  one.  This 
case  was  much  considered  in  the  original  proceedings  in  the  present 
case  in  the  Ecclesiastical  Court,  and  also  in  the  Court  of  Queen's 
Bench  in  Burder  v.  Veley.  Dr.  Lushington,  in  giving  the  original 
judgment  upon  the  subject,  spoke  of  it  as  follows  (6) :  **  I  may 
observe  upon  this  case  that  I  believe  its  appearance  was  a  surprise 
upon  the  whole  profession.  It  certainly  was  not  known  to  the 
Ecclesiastical  Commissioners,  or  at  least  not  recollected  by  any 
member  of  that  Commission,  when  the  subject  was  then  discussed, 
and  during  the  thirty  years  that  I  have  been  in  these  Courts  I 
never  knew  that  case  adverted  to,  nor  was  I  aware  until  lately  that 
such  a  case  was  in  existence,  although  it  is  of  forty  years'  standing." 
And  the  Court  of  Queen's  Bench,  in  delivering  judgment,  expressly 
declared  it  not  to  be  law.  And  it  is  to  be  observed,  Ist, 
that  the  decision  is  nothing  more  than  a  revival  in  1799  of  the 
same  doctrine  which  the  spiritual  Court  advanced  in  the  reigns  of 
Charles  I.  and  II.,  of  the  power  of  the  churchwardens  to  make  a  rate, 

(1)  Hetley,  61.  (4)  12  Ad.  &  El.  307. 

(2)  1  Mod.  194—236,  pi.  2.  (5)  3  Curt.  272. 

(3)  1  Salk.  166.     See  nnU,  p.  330,  (6)  Braintree   Church-rate  case  (by 
n.  (3).                                                               Johnson),  78. 
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OosLiMo      which  was  expressly  adjudged  not  to  be  law  in  several  cases  by  the 
Velkt.       Courts  at  Westminster  Hall;  and,   2ndly,  that  there    is    not    a 
word  to  be  found  in  it  as  to  the  authority  of  the  minority  of  the 
vestry. 

The  third  and  only  remaining  authority  relied  on  by  the  learned 
counsel  for  the  defendants  in  error  is  a  passage  from  Degge's 
Parson's  Counsellor  (i).  (His  Lordship  read  it,  see  ante,  p.  827.) 
The  above  is  the  entire  passage,  and  certainly  it  does  not  seem 
to  indicate  that  the  writer  had  a  very  strong  opinion  upon  the 
subject,  and  it  would  be  strange  if  he  had  had ;  for  of  the  authorities 
cited  by  him,  viz.,  an  Anonyinous  case  (2),  to  which  I  shall  here- 
[  •731  ]  after  refer,  ^Rogers  v.  Davenant  (3),  Roberts'  case  (4),  and  Thursfield 
V.  Jones  (5),  before  mentioned,  none  of  them,  with  the  exception 
of  the  latter,  at  all  justifies  his  supposed  view,  and  two  of  them 
are  in  direct  contradiction  to  it.  The  reason  also  given  for  it,  viz., 
"  That  the  churchwardens  may  be  compelled  themselves  to  do  the 
repairs,"  does  not  seem  to  be  well  founded.  No  authority  was 
cited  to  establish  such  liability  ;  and  it  was  observed  by  the  Court 
of  Queen's  Bench  in  the  judgment  in  Veley  v.  Burder  (c),  that 
unless  the  churchwardens  have  supplies  they  are  not  personally 
liable;  but,  as  I  have  already  observed,  the  plain  and  patent 
objection  to  these  supposed  authorities  upon  the  present  question  is, 
that  they  are  not  at  all  directed  to  the  alleged  power  of  the  minority 
to  make  the  rate,  but  to  the  power  of  the  churchwardens  alone, 
which  power  has  been  expressly  negatived  by  several  adjudged 
cases  by  the  Court  at  Westminster  Hall. 

To  my  mind  the  absence  of  any  authority  in  support  of  the 
doctrine  that  the  minority  has  power  to  make  a  rate  ought  to 
be  conclusive  against  it ;  but  I  think  there  are  numerous  authorities 
which  show  that  no  such  power  exists.  It  was  observed  by  the 
learned  counsel  for  the  defendants  in  error,  that  these  authorities 
are  only  affirmative,  viz.,  that  the  majority  may  make  a  rate ;  and 
that  there  is  nothing  negative  that  the  minority  may  not  do  it 
when  the  majority  has  refused.  I  think  this  is  an  error,  as, 
in  my  opinion,  several  of  the  authorities  are  to  the  effect  that  the 
major  part,  and  they  alone,  can  make  the  rate.  But  it  seems  not 
correct  reasoning,  when  it  is  laid  down  in  plain  affirmative  language 
how  a  thing  is  to  be  done,  to  allege  that  the  thing  may  be  done  in  a 

(1)  P.  165.  (4)  Hetiey,  61. 

(2)  I  Mod.  79,  pi.  41.  (5)  1  Vent.  367. 

(3)  1  Mod.  194,  236,  pi.  2.  (6)  12  Ad.  &  EL  250. 
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different  manner^   because  such  manner  is  not  in  express  terms      Gosling 
negatived.    *Tbe  first  authority  relied  upon  by  the  learned  counsel       vbIkt. 
for  the  plaintiffs  in  error  was  Jeffrey's  case  (1).     Lord  Coke  there       [  '782] 
states  that  the  Court  of  King's  Bench  required  the  opinion  of  the 
professors  of  ecclesiastical  law  in  regard  to  the  question  of  church- 
rates,  and  that  divers  of  them  certified  under  their  hands  in 
writing,    "That    the    churchwardens    and    greater    part    of   the 
parishioners,  on  a  general  warning  met  together,  might  make  such 
a  tax  by  the  law."      Now,   with  great  respect    for  those  who 
have  expressed  a  different  opinion,  I  think  Lord  Coke  clearly  under- 
stood, and  meant  it  to  be  understood  by  others,  that  the  legal 
mode  of  making  a  church-rate   was  by  the  churchwardens  and 
the  greater  part  of  the  parishioners  assembled  together  by  public 
notice  at  a  public  meeting;  and  that  he  meant  to  negative  any 
other  mode  of  making  the  tax. 

The  next  case  was  Roberts'  case  (2),  8  Charles  I.  The 
inhabitants  of  Greenwich  had  sentence  given  against  them  in  the 
spiritual  Court  to  pay  a  church-rate  made  by  the  churchwardens. 
They  appealed  to  the  Arches,  and  the  sentence  was  confirmed. 
They  then  applied  to  the  Court  of  King's  Bench  for  a  prohibition, 
and  it  was  granted.  The  report  stated,  that  the  Court  agreed  that 
the  tax  cannot  be  made  by  the  churchwardens ;  but  by  the  greater 
number  of  the  parishioners  it  may.  This  is  one  of  the  cases 
referred  to  by  Bir  BimonDegge  in  the  passage  above  referred  to;  it 
is  obvious  that,  so  far  from  justifying  his  view,  it  is  directly  to  the 
contrary.  It  is  also  the  first  of  several  cases  reported  in  the 
Common  Law  Beports  in  which  the  Ecclesiastical  Courts  in  the 
reigns  of  the  Stuarts  seem  systematically  to  have  decreed  for 
payment  of  church-rates  made  by  the  churchwardens  alone.  The 
courts  of  common  law,  however,  with  the  exception  of  the  dictum  in 
Thursfield  v.  *  Jones  (3),  uniformly  denied  their  legality;  and  after  [  •788  ] 
the  case  of  Pierce  v.  Prouse  (4),  7  William  III.,  the  spiritual  Courts 
appear  to  have  abandoned  the  doctrine,  until  the  decision  in 
Gaudem  v.  Silby  (5),  in  1799,  which,  however,  according  to 
Dr.  LusHiNGTON,  has  not  been  acted  upon  since. 

The  next  case  cited  in  order  of  time  wblb  Anonymous  {g)^  28 
Charles  II. ;  and,  except  that  it  is  referred  to  by  Bir  Simon  Degge  as  an 
authority  for  the  passage  before  mentioned,  it  would  not  be  worth 

(1)  5  Co.  Eep.  67.  (4)  Salk  165. 

(2)  Hetley,  61.  (5)  3  Curt.  272. 

(3)  1  Vent.  367.  (6)  1  Mod.  79,  pi.  41. 
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GosLiKG  quoting.  The  following  is  the  whole  of  it :  "  Counsel  moved  for  a 
Velet.  prohibition  to  the  spiritual  Court,  for  that  they  sue  a  parish  for  not 
paying  a  rate  made  by  the  churchwardens  only,  whereas  by  law 
the  major  part  of  the  parish  must  join.  Twisden,  Justice  : 
Perhaps  no  more  of  the  parish  will  meet  together.  Counsel :  If 
that  did  appear  it  might  be  something."  A  case  so  reported  is 
really  worthless  as  an  authority  ;  but  at  the  utmost  it  amounts  to 
this :  the  counsel  stated  the  law  to  be,  that  the  major  part  of  the 
parish  must  join  in  making  the  rate.  The  Judge  then  observed, 
that  if  no  more  of  the  parish  than  the  churchwardens  would  come 
to  the  meeting,  the  latter  would  have  power  to  make  it ;  and 
according  to  what  fell  from  the  Court  of  Queen's  Bench  and 
Exchequer  Chamber  this  might  be  so,  for  the  churchwardens  would 
then  be  the  legal  vestry,  and  the  majority  of  the  vestry  can 
make  the  rate. 

The  next  case  is  Rogers  v.  Davenant  (i),  26  Charles  II.,  which  is 
universally  referred  to  as  the  leading  case  upon  the  subject.  The 
report  merely  gives  the  judgment  of  the  Court.  (His  Lordship 
read  it.)  Now  this  case  seems  to  me  a  direct  authority  that  the 
[  ♦734  ]  majority  alone  can  make  the  *rate ;  for  the  parishioners  who  are 
willing  to  contribute  are  not  to  make  a  rate,  but  are  to  be  absolved ; 
and  every  one  of  those  who  are  not  willing  is  to  be  excommunicated 
until  the  greater  part  of  them  (or,  in  other  words,  the  majority) 
shall  agree  to  assess  the  rate.  The  case,  therefore,  clearly  shows 
that  the  majority  alone  can  make  the  rate,  and  that  the  dissentients 
are  to  be  coerced  until  a  majority  shall  make  it.  The  case  also 
confirms  Lord  Coke's  doctrine,  that  the  rate  is  in  the  nature 
of  a  bye-law. 

The  next  case  is  Saint  Mary  Magdalen,  Bermondsey  (2),  29 
Charles  II.  The  report  consists  of  several  resolutions,  and  I  have 
no  doubt  they  were  the  resolutions  of  the  Judges  in  the  Court  of 
Exchequer  Chamber;  the  Court  of  the  highest  authority  in  this 
kingdom,  next  to  that  of  your  Lordships.  The  report,  as  regards 
the  matter  now  in  question,  is  as  follows  :  "  In  a  prohibition  it  was 
the  opinion  of  the  whole  Court,  that  if  a  church  be  out  of  repair, 
upon  a  general  warning  or  notice  given  to  the  parishioners,  the 
major  part  then  present,  and  meeting  according  to  such  notice, 
may  make  a  rate.  The  Bishop  or  his  Chancellor  cannot  set  a  rate 
upon  the  parish ;  it  must  be  done  by  the  parishioners  themselves." 
Now  this  seems  to  me  to  be  not  merely  affirmative  that  the  major 

(1)  1  Mod.  194,  and  see  236,  pL  2.  (2)  2  Mod.  222. 
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part  present  can  make  a  rate,  but  a  clear  declaration  of  the  Court      Goblino 
that  the  mode,  and  the  only  mode,  of  making  a  church-rate,  is  by       velby. 
the  majority  of  the  parishioners  meeting  together  in  pursuance  of 
a  notice. 

The  next  case  is  Wayte  v.  German  (1),  82  Charles  11.  It  was  a 
motion  for  a  prohibition.  The  counsel  {Baldwin)^  in  moving  for 
the  rule,  admitted  that  in  case  of  necessity  the  major  part  of  the 
parish  could  bind  the  rest ;  but  argued  that  in  the  libel  it  was  not 
alleged  that  the  *major  part  had  made  the  rate.  To  this  Chief  [  '735  ] 
Justice  North  answered,  "It  is  said  that  the  parish,  or  some  of 
them,  did  rightly  make  the  rate ;  andean  that  be  understood  otherwise 
than  of  the  major  part  ?  And  if  but  forty  of  the  parish  appear, 
the  major  part  may  tax  the  whole."  Mr.  Justice  Charlton  said, 
that  the  best  objection  to  the  rate  was  that  the  libel  did  not  state 
absolutely  that  the  major  part  agreed  to  the  tax ;  and  Mr.  Justice 
Lbvinz  doubted,  because  the  libel  did  not  expressly  declare  that  the 
major  part  consented,  and  desired  to  have  the  libel  amended  ;  but 
Chief  Justice  North  and  Wyndham  were  of  opinion  that  it  was  well 
enough,  since  it  was  alleged  ''  that  the  rate  was  rightly  made,"  and 
the  prohibition  was  refused.  The  reporter.  Sir  Bartholomew  Shower, 
seems  to  have  concurred  with  Mr.  Justice  Lbvinz,  for  he  adds, 
"  Sed  qucere  Legem.''  Now  this  again  is  a  direct  authority  that  the 
majority  must  concur,  and  that  it  must  so  appear  on  the  libel. 
Mr.  Justice  Levinz  thought  it  must  appear  expressly;  the  other 
Judges  thought  it  sufficient  if  it  appeared  by  necessary  implication, 
and  that  it  did  so  appear  when  it  was  averred  that  the  rate  was 
rightly  made,  or,  in  other  words,  that  to  make  the  rate  rightly  the 
majority  must  concur. 

The  next  case  in  order  of  time  is  Thursfield  v.  Jones  (2), 
85  Charles  II.,  which  is  relied  on  by  the  defendants  in  error,  and 
which  I  have  already  mentioned  ;  and  the  last  and  concluding  one 
is  Pierce  v.  Prause  (a),  7  William  III.,  reported  in  a  great  number 
of  other  books  by  this  name,  and  also  by  other  names,  Hawkins  v. 
Rous,  Pierce  v.  Protise,  &c.  (3) ;  but  in  which  all  are  agreed  that 
the  Court  adjudged  that  the  parishioners,  and  not  the  church- 
wardens, ought  to  make  the  rate.  This  was  after  the  Revolution, 
*and  seems  to  have  ended  the  controversy  until  1799,  when  [  *736  ] 
Sir  W.  Wynn  decided  Gaudem  v.  Silhy  (4),  when  again  the  question 

(1)  2  Show.  141.  n.  (3). 

(2)  1  Vent  367.  (4)  3  Curt.  272. 

(3)  1   Salk.  165.     See  ante,  p.  330, 
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GoBLiNo  seems  to  have  slept  until  it  was  revived  in  the  cases  arising  out  of 
Vklbt.  Braintree  parish.  These,  I  believe,  are  all  the  authorities  upon  the 
subject,  and  the  result  seems  to  be,  that  originally  the  opinion  was 
that  the  major  part  of  the  parishioners  assembled  at  a  meeting  in 
pursuance  of  notice  were  the  proper  parties  to  make  the  rate ;  that 
in  the  time  of  the  Stuarts  the  spiritual  Courts,  in  several  instances, 
decided  that  the  churchwardens  alone  could  make  it;  that  this 
doctrine  was  steadily  resisted  by  the  Courts  of  Westminster  Hall, 
and  apparently  set  at  rest  by  the  case  of  Pierce  v.  Prouse,  in  the 
year  1695  ;  that  in  1799  Sir  W.  Wynn,  the  then  Judge  of  the 
Arches,  anew  asserted  the  right  of  the  churchwardens  to  make  the 
rate ;  but  that  on  the  first  occasion  when  this  doctrine  was  brought 
under  the  cognizance  of  the  Court  of  Queen's  Bench,  in  Burder  v. 
Veley  (i),  that  Court,  in  the  most  explicit  terms,  adjudged  it  to  be 
contrary  to  law,  which  judgment  was  affirmed  in  the  Court  of 
Exchequer  Chamber,  and  no  writ  of  error  brought  thereon  to  this 
House. 

In  addition  to  these  cases  there  were  cited  on  behalf  of  the 
plaintiff  in  error  passages  from  two  works  of  great  authority  upon 
ecclesiastical  law,  viz.,  Gibson's  Codex,  and  Ayliffe's  Farergon.  The 
law  is  thus  laid  down  in  Gibson  (2) :  ''  Bates  for  the  reparation  of 
the  church  are  to  be  made  by  the  churchwardens  together  with  the 
parishioners  assembled  upon  public  notice  given  in  the  church, 
and  the  major  part  of  them  that  appear  shall  bind  the  parish,  or  if 
none  appear  the  churchwardens  may  make  the  rate,  because  they, 
[  *737  ]  and  not  the  parishioners,  are  to  be  cited  and  punished  ^in  default 
of  repairs ;  but  the  Bishop  cannot  direct  a  commission  to  rate  the 
parishioners,  and  appoint  what  each  shall  pay.  This  must  be  done 
by  the  churchwardens  and  parishioners,  and  the  spiritual  Court 
may  inflict  spiritual  censure  until  they  do." 

In  Ay li£fe  (3),  the  law  is  thus  stated : '  *  The  spiritual  Court  may  compel 
the  parishioners  to  repair  the  parish  church  if  it  be  in  decay  or  out 
of  repair,  and  may  excommunicate  every  one  of  them,  severally, 
until  the  greater  part  of  them  do  agree  to  assess  and  levy  a  tax  for 
the  repair  thereof,  and  such  as  are  willing  to  contribute  thereto 
shall  be  absolved.  The  churchwardens  cannot  themselves  impose 
a  tax  for  the  repair  of  the  church,  but  the  greater  part  of  the  parish 
may  make  a  byelaw,  and  to  this  effect  they  are  a  corporation.  If 
a  church  be  fallen  down,  and  the  parishioners  are  so  increased  that 

(1)  12  Ad.  &  El.  233—265.  (3)  P.  462,  and  the  following  pages. 

(2)  1  vol.  tit.  9,  0.  4,  s.  2. 
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of  necessity  they  must  have  a  larger  church,  a  tax  may  be  raised  by  Goslino 
the  major  part  of  the  parish  as  well  for  enlarging  it  as  for  repairing  yelrt. 
it.  Nor  is  the  consent  of  every  parishioner  necessary  to  the 
imposing  a  tax  in  such  case  for  enlarging  the  church,  for  the 
greater  part  of  the  parish  shall  control  the  less  for  enlarging  a 
church  as  well  as  for  repairing  it."  Aylifife  also  in  other  places 
uses  the  expression  "greater  part  of  the  parish,"  and  in  commenting 
upon  the  punishment  upon  persons  refusing  the  rate  he  speaks  of 
them  as  ''  severally  culpable."  It  is  quite  clear  that  both  these 
writers  deny  the  power  of  the  churchwardens  to  make  a  rate  in 
the  sense  in  which  Sir  W.  Wynn  held  they  had  such  authority  in 
Gaudem  v.  Silby.  And  to  my  mind  the  passage  in  Gibson  clearly 
shows  that  he  had  no  idea  that  the  minority  at  a  vestry  could  over- 
rule the  majority,  but,  on  the  contrary,  that  the  major  part  of  the 
parishioners  *or  those  alone  who  attended  could  make  the  rate.  [  *788  ] 
But  as  to  the  passage  in  Ayliffe  there  is  no  room  for  doubt ;  he 
uses  the  clear  and  unambiguous  expression, ''  greater  part  of  the 
parish,"  and  he  says,  "  the  greater  part  of  the  parish  shall  control 
the  less,"  and  he  speaks  of  the  persons  refusing  the  rate  as 
severally  culpable,  and  that  the  persons  willing  to  make  the  rate 
shall  be  absolved,  and  that  the  spiritual  Court  shall  excommunicate 
every  of  them  severally  until  the  greater  part  of  them  do  agree  to 
make  the  rate.  He,  therefore,  clearly  negatives  the  power  of  the 
minority  to  make  a  rate ;  for,  according  to  the  law  as  laid  down  by 
him,  each  of  the  refusing  majority  may  be  severally  excommuni- 
cated, and  thereby  coerced,  until  the  greater  part  of  the  parish  shall 
agree,  which  is  utterly  inconsistent  with  the  idea  that  the  willing 
minority  can  of  itself  make  a  valid  rate.  Aylifife's  book  is  stated, 
by  Lord  Chief  Justice  Tindal,  in  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  Veley  v.  Burder,  to  be  one  of  high  authority. 
I  am,  therefore,  of  opinion  that  the  above  are  direct  authorities 
that  the  minority  of  the  vestry  has  not  power  to  make  a  church- 
rate  ;  and  there  is  not,  I  believe,  the  slightest  intimation  or  sug- 
gestion to  be  found  anywhere,  before  the  discussion  on  the  Braintree 
cases,  that  such  power  exists.  The  power  so  long  contended  for  by 
the  Ecclesiastical  Courts  was  not  for  the  minority  of  the  vestry  to 
make  the  rate,  but  for  the  churchwardens  alone,  by  virtue  of  their 
office,  and  by  reason  of  their  being  personally  responsible  in  respect 
of  the  non-repair  ;  and  in  my  judgment  the  authorities  before  cited 
ought  to  be  conclusive  upon  the  present  question. 

But  the  rate  was  also  alleged  to  be  lawful  upon  abstract  reasoning. 
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Gosling  It  was  argued  that  unless  this  was  a  lawful  rate  the  greater  number 
Velet.  0^  *^6  parishioners  would  have  compelled  the  others  to  do  an 
[  *739  ]  unlawful  act.  I  think  this  is  *a  fallacy.  Assuming  that  the  legal 
duty  of  the  parish  was  to  make  a  rate,  the  minority  did  no 
unlawful  act  whatever.  The  majority  acted  unlawfully,  and  every 
one  was  liable  to  be  punished  in  the  Ecclesiastical  Court  in  such 
manner  as  the  law  provides;  but  the  minority  did  nothing  unlawful, 
and  was  liable  to  no  punishment  whatever.  The  case  of  Rogers 
V.  Davenant,  and  the  passage  in  Ayliflfe,  are  conclusive  upon  this 
point.  If  this  reasoning  is  correct,  the  consequence  would  be  that, 
assuming  the  church  to  be  out  of  repair,  and  a  vestry  called,  the 
churchwardens  and  one  parishioner,  indeed  the  churchwardens 
alone,  they  being  members  of  the  vestry,  or  even  one  churchwarden 
against  the  will  of  the  other,  could  make  a  rate  in  opposition  to  all 
the  rest  of  the  parishioners ;  for  if  the  doctrine  is  correct  that  the 
acts  of  the  majority  are  to  be  deemed  null,  and  they  therefore  are 
to  be  considered  as  absent  from  the  vestry,  and  not  voting  at  all, 
the  person  or  persons  voting  for  the  rate  would  alone  constitute 
the  vestry. 

It  was  also  urged  that  an  analogy  in  favour  of  the  rate  was 
afforded  from  the  proceedings  of  constituencies  for  the  election  of 
members  of  Parliament  and  of  corporate  meetings  for  the  election 
of  officers.  But  I  think  the  proceedings  for  the  election  of  members 
of  a  .representative  body  or  of  corporate  officers  are  substantially 
different  from  the  proceedings  of  the  body  itself  in  the  transaction 
of  its  business.  In  Rex  v.  Monday,  Lord  Mansfield  says(i), 
"  Upon  the  election  of  a  member  of  Parliament,  when  the  electors 
must  proceed  to  an  election  because  they  cannot  stop  for  that  day 
or  defer  to  another  time,  there  must  be  a  candidate  or  candidates ; 
and  in  that  case  there  is  no  way  of  defeating  the  election  of  one 
candidate  proposed  but  by  voting  for  another.  But  in  the  business 
[  ♦740  ]  of  corporations  it  *is  a  different  thing."  At  an  election,  by  common 
law  it  is  only  necessary  that  there  should  be  a  majority  for  one 
candidate  over  every  other  candidate.  There  may  be  as  many 
candidates  as  there  are  electors,  less  one,  and  the  votes  of  two 
would  carry  the  election,  however  numerous  the  electors,  if  all  the 
others  voted  for  separate  candidates,  and  the  vote  of  one  would  be 
a  lawful  election  if  no  other  elector  voted.  But,  as  remarked  by 
Lord  Mansfield,  voting  in  the  business  of  the  body  is  a  very 
different  thing,  and  I  apprehend  it  is  clear  law,  and  exemplified 

(1)  Cowp.  638. 
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every  day  in  the  proceedings  of  your  Lordships'  House,  and  of  the      goslino 
House  of  Commons,  and  of  corporate  bodies,  that  for  the  trans-       velbt. 
action  of  business,  viz.,  making  a  law,  imposing  a  tax,  making  a 
bye-law,  in  fact,  transacting  any  business  whatever,  there  must  be, 
1st,  a  lawful  meeting ;  and,  2ndly,  a  vote  of  the  majority  ;  and  unless 
the  majority  vote  for  the  law,  tax,  or  bye-law,  it  is  not  carried. 

The  cases  cited  of  Oldknow  v.  Wainivright  (i),  Taylor  y.  The  Mayor 
of  Bath  (2),  and  Rex  v.  Hatvkins  (8),  are  all  instances  of  the  same 
principle ;  and  further,  that  if  a  candidate  be  legally  disqualified  to 
fill  the  office,  votes  given  in  his  favour,  after  notice  of  the  disquali- 
fication, are  thrown  away,  and  as  if  they  had  not  been  given  at  all. 
But  no  instance  has  been  cited  of  the  principle  being  applied  to 
the  transaction  of  business.  In  my  opinion,  therefore,  neither 
this  analogy  nor  abstract  reasoning  supports  the  rate.  The  persons 
constituting  the  majority  of  the  vestry  were  free  agents.  If  they 
have  acted  illegally  they  are  liable  to  be  punished  in  such  manner 
as  the  law  directs ;  but  it  would  be,  in  my  opinion,  contrary  to  law 
to  hold  that  any  tax  can  by  the  common  law  be  imposed  by  a  public 
body  unless  the  majority  of  the  body  present  at  *a  lawful  meeting^  [  *74i  ] 
shall  vote  for  it.  In  very  early  times  the  spiritual  Courts  obtained 
jurisdiction  in  respect  of  the  repairs  of  churches,  and  the  Statute  Cir- 
cumspecte  Agatis,  13  Edward  I.,  clearly  shows  that  the  controversy 
then  was,  not  as  to  the  making  of  rates,  but  whether  the  Ecclesias- 
tical or  the  temporal  Courts  had  jurisdiction  in  respect  of  them. 
The  parishioners  were  then  all  of  one  faith,  and  as  their  duty  was 
to  repair  the  parts  of  the  church  where  they  themselves  sat,  it 
might  be  and  was  well  left  to  the  majority  to  make  provision  for 
their  own  accommodation.  The  Ecclesiastical  Courts  succeeded  in 
obtaining  exclusive  jurisdiction  on  the  subject,  and  they  then  pos- 
sessed the  most  effectual  powers  of  enforcing  it  that  were  probably 
ever  enjoyed  by  any  legal  tribunal,  viz.,  interdict  in  the  event  of 
the  whole  parish  being  contumacious,  and  the  excommunication  of 
individuals  refusing  to  repair.  In  the  progress  of  time  these  means 
of  enforcement  have  become  inefficacious,  and  the  consequence  is 
the  same  which  has  occurred  in  very  many  other  instances  from 
the  same  cause,  viz.,  that  recourse  must  be  had  to  the  Legislature ; 
but,  in  my  opinion,  a  court  of  law  has  no  power  to  administer  a 
remedy. 

In  answer  to   the  questions  put  by  your  Lordships,  I   have 

(1)  1  Sir  W.  Bl.  229.  (3)  10  East,  211. 

(2)  3  Luders,  324. 
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GosTjKo      therefore  to  reply,  that  in  my  opinion  the  present  record  does  show 
Vblbt.      ^^^^  ^^^  ^^^^  sought  to  be  enforced  is  an  invalid  rate. 

2ndly.  That  the  rate  does  not  appear  to  be  a  valid  one ;  and, 
Srdly.  That  prohibition  lies  against  the  enforcement  of  the  rate 
in  the  circumstances  apparent  upon  the  record. 

[Mr.  Justice  Talfoubd  expressed  the  opinion  that  the  rate  did 
not  appear  to  be  invalid,  but  that  it  did  not  necessarily  appear  to 
be  a  valid  rate,  and  answered  all  the  questions  in  the  negative. 

Mr.  Justice  Williams  and  Mr.  Justice  Erle  agreed  with  Mr. 
Justice  Gbompton  and  Mr.  Baron  Martin  that  of  the  three  questions 
proposed  the  first  and  third  should  be  answered  in  the  affirmative, 
and  the  second  in  the  negative.] 

'[  761  ]       Mr.  Justice  Wightman  : 

As  it  appears  to  me  that  the  church-rate  now  in  question  between 
the  parties  is  a  valid  rate,  it  will  not  be  necessary  for  me  to  give 
separate  answers  to  the  questions  proposed  by  your  Lordships. 

Of  the  four  Courts  before  which  the  case  has  been  considered, 
the  judgment  of  three  has  been  in  favour  of  the  validity  of  the  rate ; 
but  in  the  last  of  these,  that  of  the  Exchequer  Chamber,  the  Court 
was  not  unanimous,  four  of  the  Judges,  out  of  seven  who  composed 
it,  being  of  opinion  that  the  rate  was  valid,  whilst  three  were  of  a 
contrary  opinion,  and  considered  the  rate  invalid,  for  reasons  given 
in  their  several  judgments,  and  which,  as  it  seems  to  me,  contain 
every  argument  that  great  learning  and  experience  could  suggest  in 
support  of  the  view  of  the  question  which  they  have  taken.  And 
[  ♦752  ]  in  fact  the  whole  subject  *i8  exhausted,  by  the  several  judgments 
that  have  been  given  by  the  learned  Judges  who  composed  the 
Court  of  Exchequer  Chamber,  and  which  are  now  before,  and 
under  the  consideration  of  your  Lordships ;  and  the  opinion  that  I 
now  offer  to  your  Lordships  is  founded  mainly  upon  a  consideration 
of  those  several  judgments.  (His  Lordship  here  stated  the  facts  of 
the  case.) 

It  appears  to  me  that  the  majority  who  supported  the  amendment 
must  be  understood  as  refusing  to  make  any  rate  whatever,  and 
not  as  objecting  to  the  amount  or  terms  of  the  rate  proposed,  and 
that  it  was,  therefore,  as  far  as  they  were  concerned,  quite 
unnecessary  again  to  put  the  question  with  regard  to  the  particular 
rate,  and  that  it  would  have  been  merely  futile  to  have  done  so. 
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Indeed,  the  question  was  asked,  whether  any  other  rate  was  Goslino 
proposed,  and  no  answer  was  given.  I  also  think  that  it  sufficiently  vklkt. 
appears,  by  reasonable  intendment,  though  not  precisely  stated, 
that  the  rate  was  made  by  all  of  those  present  who  were  willing  to 
make  a  rate  at  all,  or  at  least  by  a  majority  of  them,  though  the 
whole  might  be,  and  indeed  were,  a  minority  of  those  present  at  the 
vestry ;  in  short  that  those  who  concurred  in  making  the  rate  were 
a  minority,  as  compared  with  those  who  refused  to  make  any  rate 
at  all.  It  may  be  considered  as  now  settled,  that  there  is  a  legal 
obligation  upon  the  parishioners  to  repair  the  body  of  the  parish 
church,  and  to  provide  things  necessary  for  the  performance  of 
Divine  service  therein  ;  indeed,  that  is  not  disputed  in  the  present 
case ;  but  there  is  some  difference  of  opinion  as  to  the  legal  means 
of  fulfilling  that  legal  obligation,  where  its  fulfilment  is  resisted. 
It  is  said  that,  although  the  parishioners  are  bound  by  law  to 
repair  the  church,  and  to  provide  all  things  needful  for  Divine 
service,  and  may,  if  they  please,  do  so  by  means  of  a  rate,  they  are 
not  obliged  to  take  that  course,  but  may  adopt  *any  other  that  will  [  'TSs  ] 
suffice  for  the  purpose.  It  is  not  easy  to  suggest  a  mode  by  which 
the  obligation  to  repair  the  church,  and  provide  other  things  needful, 
can  be  discharged  by  the  parishioners,  as  a  body,  otherwise  than  by 
a  rate.  Benevolent  individuals  may  voluntarily  undertake  the 
whole  charge,  or  individual  parishioners  may  agree  to  supply 
particular  portions  of  the  work  amongst  them,  but  performance  of 
such  work  cannot  be  imposed  iipon  or  enforced  against  individual 
parishioners  by  any  order  or  bye-law  made  by  the  vestry.  The 
only  practicable  mode  in  which  the  legal  obligation  cast  upon  the 
parishioners  as  a  body,  can  be  fulfilled  by  them  as  a  body,  is  by  a 
rate.  If,  indeed,  the  churchwardens,  as  such,  are  possessed  of 
goods  belonging  to  the  church,  they  may,  by  assent  of  the 
parishioners,  dispose  of  such  goods,  and  employ  the  proceeds  for 
the  necessary  service  of  the  church,  as  was  decided  in  Methold  v. 
Winne  (1).  But  the  mode  of  disposal  is  only  an  excuse  for  what 
would  otherwise  be  a  breach  of  duty  ;  and  that  case  by  no  means 
warrants  the  conclusion,  that  the  property  belonging  to  the  church 
might  in  the  first  instance  be  disposed  of  by  the  parishioners  in 
vestry,  for  the  repair  of  the  church,  though  the  minister  and 
churchwardens  should  be  unwilling.  I  apprehend,  then,  both  from 
authority  and  the  practice  of  ages,  founded,  no  doubt,  upon  necessity, 
that  the  only  mode  by  which  the  parishioners,  as  a  body,  can  fulfil 
(1)  1  Rol.  Abr.  393,  tit.  Ohurchwardenfl. 
B.B. — ^VOL.  XCIV.  23 
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Gosling  their  legal  obligation  to  repair  the  church,  is  by  a  rate,  and  that  the 
Velry.  making  such  rate  is  as  much  a  legal  obligation  upon  them  as  that 
of  the  repair  of  the  church.  The  monition,  indeed,  calls  upon 
them  in  terms  to  make  a  rate,  and  the  vestry  is  summoned  for  that 
express  purpose.  What,  then,  is  the  nature  of  that  rate  which  the 
parishioners  are  required  to  make  for  the  reparation  of  the 
[  •754  ]  *church  ?  The  late  Lord  Chief  Justice,  in  delivering  judgment  in 
the  case  of  Veley  v.  Burder,  referred  to  a  case  cited  from  the  Year 
Book,  44  Edw.  III.,  as  establishing  the  fact  that  church-rates 
were  made  by  the  parishioners  at  so  early  a  period  as  the  year 
1870,  and  showing  that  such  a  custom  existed  beyond  the  time  of 
legal  memory,  and  was  no  other  than  the  common  law  of  England. 
Such  a  rate,  or  rather  the  order  for  it,  is  said  in  that  case,  and  also 
by  Lord  Coke,  in  The  Ghamberlmn  of  London  s  case  (l),  to  be  in  the 
nature  of  a  bye-law,  and  for  this  purpose,  as  appears  from  the  case 
of  Rogers  v.  Davenant{2),  they  are  a  corporation.  If,  then,  the 
church  is  out  of  repair,  and  there  is  no  church  property  available, 
as  in  Methold  v.  Winne,  the  parishioners,  who  are  bound  to  repair 
it,  can  only  do  so  by  means  of  a  rate,  to  be  made  pursuant  to  an 
order  or  bye-law  of  the  parishioners  assembled  in  vestry ;  and  the 
power  of  the  parishioners,  with  respect  to  such  order  or  bye-law, 
differs  from  the  powers  usually  possessed  by  corporations;  the 
inhabitants  of  the  parish  cannot  by  law  refuse  to  make  an  order  or 
bye-law  for  a  rate  when  the  church  is  out  of  repair,  and  a  monition 
is  issued  to  compel  them  to  repair  it,  and  to  assemble  in  vestry, 
and  make  a  rate  or  bye-law  for  that  purpose.  The  terms  of  the 
order  or  bye-law,  as  to  the  amount,  may  indeed  be  within  their 
discretion,  but  not  the  making  or  refusing  to  make  it  altogether. 

In  the  present  case  the  majority  of  the  inhabitants  refused  to  do 
what  the  law  requires.  The  question  was  not  whether  the  proposed 
rate  or  bye-law  was  proper,  if  any  was  made,  but  whether  there 
should  be  any  at  all ;  and  the  majority  resolved  that  there  should 
be  none.  What,  then,  is  the  minority  to  do  ?  Or,  rather,  what  are 
[  ♦TSB  ]  they  to  do  *who  are  willing  to  obey  the  law,  and  make  a  rate  ?  I 
cannot  but  think  that  there  is  some  fallacy  in  taking  in  too  strict  a 
sense  the  term  "bye-law,"  as  used  in  speaking  of  the  rate  to  be 
made  for  the  repair  of  the  church,  and  applying  to  it  the  rules  of 
law  that  regulate  the  making  of  bye-laws  by  corporations  in  general. 
It  is  said  that  no  bye-law  of  a  corporation  can  be  made  but  by  a 
majority.  No  doubt  that  is  so,  there  being  no  legal  obligation  upon 
(1)  6  Co.  Rep.  63,  a.  (2)  1  Mod.  194. 
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the  corporation  to  make  it,  and  no  breach  of  legal  duty  in  refusing  Goslino 
to  do  80 ;  but  there  is  a  wide  distinction  between  the  making  such  Vblby, 
a  bye-law  and  a  church-rate,  which  it  is  obligatory  on  the  inhabitants 
to  make,  and  contrary  to  law  to  refuse.  If  the  majority  could  bind 
the  whole,  they  would  make  the  willing  minority  parties  to  their 
illegal  refusal,  and  subject  them  to  the  legal  consequences  of  such 
refusal.  It  may  be,  that  the  majority  might  not  much  regard  the 
illegality  or  the  consequences  ;  but  the  minority  may  be  unwilling 
to  act  illegally,  and  may  dread  the  penalty.  Is  there,  then,  any 
principle  known  to  our  law  which  can  be  applied  to  such  a  case, 
and  by  the  aid  of  which  the  consequences  of  the  refusal  of  the 
majority  to  act  according  to  law  may  be  avoided,  and  the  monition, 
which  it  is  not  disputed  was  legally  issued,  obeyed. 

The  inhabitants  were  summoned  to  a  vestry  to  perform  a  particular 
duty  required  of  them  by  legal  authority.  The  majority  of  those 
who  attended  refused  to  perform  that  duty,  and  their  presence  was 
useless ;  it  was  in  effect  the  same  as  if  they  had  stated  that  they 
would  take  no  part  in  making  a  rate,  which  was  the  business  for 
which  they  were  summoned.  I  cannot  distinguish,  in  principle, 
this  case  from  that  of  a  corporate  meeting  summoned,  in  pursuance 
of  a  mandamusy  to  elect  a  corporate  officer.  Suppose  that  only  one 
person  is  proposed  to  fill  the  office,  and  he  perfectly  eligible,  but 
that  the  majority  resolve  that  they  will  *not  elect  anybody,  and  [  •^se  ] 
this  without  objecting  to  the  person  proposed,  or  bringing  forward 
anybody  else ;  the  minority  may  elect  in  such  a  case.  The  case  of 
Oldknotv  V.  Wainwright  (i)  is  an  authority  for  this,  which  indeed 
has  not  been  questioned.  The  vestry  can  hardly  be  called  a  deli- 
berative assembly  for  the  purpose  of  making  a  rate  when  the 
church  is  out  of  repair,  and  the  parishioners  are  called  upon  by 
competent  authority  to  make  it ;  for  they  are  bound  by  law  to  make 
one.  They  may  be  and  are  deliberative  as  to  the  amount  of  the 
rate,  but  not  as  to  the  making  any.  It  is  not  denied  that  a  valid 
rate  can  only  be  made  by  an  absolute  majority  of  those  who  are 
willing  to  make  a  rate  at  all,  and  that  a  relative  majority  is  insuf- 
ficient. If  three  different  amounts  of  rate  had  been  proposed,  that 
which  had  the  greatest  number  of  votes  could  not  have  been  main- 
tained unless  such  number  proved  a  majority  of  the  whole  who 
voted.  No  question  of  that  kind,  however,  arises  in  the  present 
case.  The  only  question  at  the  vestry  was  between  a  rate  of  2«. 
and  none  at  all.    They  who  by  their  votes  refused  all  rate  whatever 

(1)  1  Sir  W.  Bl.  229;  2  Burr.  1017. 
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OosLiNG      did  that  which  the  law  would  not  allow,  and  by  the  analogy  of  the 
Vblby.       ^^  ^^  election  to  corporate  offices,  already  referred  to,  may  be 
considered  as  virtually  absent,  and  declining  to  co-operate  with  the 
rest  in  that  which  was  required  of  them  by  law. 

Upon  a  review  of  the  various  authorities  and  opinions  which  have 
been  cited  and  examined  in  this  case  with  so  much  care  and 
learning,  it  seems  to  me  to  be  established, — That  there  is  a  legal 
obligation  on  the  inhabitants  of  a  parish  to  repair  the  church :  that 
such  obligation  can  only  be  performed  by  means  of  a  rate  imposed 
by  the  inhabitants  in  vestry :  that  the  inhabitants  of  the  parish 
are  bound  to  make  the  rate  when  necessary,  and  they  are  required 
[  *7B7  ]  to  *do  so  by  competent  authority  :  that  if  the  majority  of  those 
assembled  in  a  vestry  held  for  the  purpose  of  making  a  rate  shall 
refuse  to  make  any  rate  at  all,  though  the  want  of  repairs  is 
admitted,  and  the  amount  of  the  rate  is  not  in  question,  they  are  to 
be  considered  as  declining  to  take  part  in  the  business  for  which  the 
vestry  has  assembled,  and,  for  that  purpose,  as  virtually  absent : 
and  that,  under  such  circumstances,  a  majority  of  those  willing  to 
obey  the  law,  and  to  make  a  rate,  may  make  one,  though  the  whole 
of  the  persons  willing  to  make  such  a  rate  are  a  minority,  as 
compared  with  those  who  refused  to  make  any  rate  at  all. 
I  therefore  think  that  the  rate  in  question  was  good. 

[Mr.  Baron  Platt,  Mr.  Justice  Maulb,  and  Mr.  Justice  Colbridok 
agreed  with  Mr.  Justice  Wiohtman  that  the  rate  appeared  to  be  a 
valid  rate,  and  that  prohibition  did  not  lie.] 

[  770  ]       Mb.  Baron  Parkb  : 

My  Lords, — In  answer  to  the  questions  proposed  by  your  Lord- 

[  -771  ]      ships  in  this  case,   I   have    to   say  that,  in  my  *opinion,  the 

answer  to  the  first  question   should  be  in  the  affirmative,  and 

that  the  second  and  third  questions  should  be  answered  in  the 

negative. 

Having  given  my  reasons  fully  in  the  Court  of  Exchequer  Cham- 
ber, when  the  case  was  argued  and  decided  in  the  Court  below  (i), 
I  think  it  is  unnecessary  to  do  more  now  than  to  say  that  it  appears 
to  me  that  no  rate  is  valid  unless  it  is  made  with  the  concurrence 
of  the  majority  of  those  actually  present,  and  that  the  unanimous 
concurrence  of  the  majority  is  just  as  necessary  as  the  unanimous 
concurrence  of  all  in  a  definite  body  where  the  law  requires  it. 

(1)  12  a  B.  388. 
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Lord  Truro:  Gorlino 

V. 

This  case  comes  before  the  House  upon  a  writ  of  error,  brought       Vblby. 
upon  a  judgment  of  the  Exchequer  Chamber,  affirming  a  judgment      j}^\ 

of  the  Court  of  Queen's  Bench  upon  demurrer  to  a  declaration  in        

prohibition. 

The  question  raised  by  the  demurrer  was,  whether  the  Court  of 
Arches  of  London  was  exceeding  its  jurisdiction  in  proceeding  to 
enforce  the  payment  of  a  certain  church-rate  set  forth  in  the  libel. 

The  libel  was  originally  exhibited  in  the  Consistoiial  and  Epis- 
copal Court  of  London,  by  the  churchwardens  of  the  parish  of 
Braintree,  in  the  county  of  Essex ;  and  the  libel  prayed  that  the 
plaintiff  in  prohibition  might  be  condemned  to  pay  a  certain  sum 
assessed  upon  him  by  an  alleged  church-rate,  made  by  the  vestry 
of  that  parish.  The  admission  of  the  libel  was  opposed,  on  the 
ground  that  the  alleged  church-rate  had  not  been  made  by  a  com- 
petent authority  ;  that  is,  that  it  had  not  been  made  by  a  majority 
of  the  inhabitants  of  the  parish,  duly  assembled  in  vestry,  and 
that  therefore  the  Court  had  no  jurisdiction  to  enforce  the 
payment. 

The  Judge  of  the  Consistorial  Court  held  the  rate  to  be  invalid,       [  77  2  ] 
and  refused  to  admit  the  libel. 

Against  that  decision  the  churchwardens  appealed  to  the  Court 
of  Arches,  and  the  Judge  of  that  Court  held  the  rate  to  be  valid, 
and  reversed  the  previous  decision,  and  admitted  the  libel.  The 
plaintiff  thereupon  applied  to  the  Court  of  Queen's  Bench  for  a 
writ  of  prohibition;  and  after  discussion,  the  plaintiff  was  directed 
to  declare  in  prohibition,  which  he  did,  and  the  defendant 
demurred  to  the  declaration.  After  argument  of  the  demurrer,  the 
Court  held  the  rate  to  be  valid,  and  gave  judgment  for  the  defen- 
dant. A  writ  of  error  was  then  brought  in  the  Exchequer  Chamber, 
and  that  Court  affirmed  the  judgment,  whereupon  the  plaintiff 
brought  his  writ  of  error  in  Parliament,  which  is  now  standing  for 
the  judgment  of  this  House. 

As  the  case  may  much  depend  upon  the  construction  of  the 
libel  in  regard  to  the  person  by  whom  the  rate  in  question  was 
made,  it  is  essential  that  the  contents  and  effect  of  the  libel  should 
be  accurately  presented  to  the  attention  of  the  House. 

The  declaration  in  prohibition  sets  forth  the  libel,  from  which  it 
appears  that  a  prohibition  bad  been  granted  to  stay  proceedings  in 
the  Ecclesiastical  Court,  which  had  been  adopted  to  enforce  the 
payment  of  a  church-rate,  made  by  the  churchwardens  in  1841. 


858  1868.    H.  L.     4  H.  L.  C.  772—778.  [ii.r. 


GosLTNo  That  a  moniton  was  afterwards  issued,  at  the  instance  of  the  vicar, 
Vklky.  commanding  the  churchwardens  to  summon  a  vestry,  and  com- 
manding the  inhabitants,  when  assembled,  to  make  a  rate  for  the 
necessary  repairs  of  the  church.  That  a  vestry  was  accordingly 
duly  summoned,  and  held  on  the  15th  July,  1841,  for  the  purpose 
of  making  a  church-rate.  That  at  such  vestry  the  churchwardens 
produced  surveys  and  estimates,  showing  the  amount  necessary  to 
be  raised  by  a  rate  to  repair  the  church  and  provide  for  the  celebra- 
tion of  public  worship ;  and  that  the  vicar  having  then  taken  the 
[  •773  ]  chair,  the  churchwardens  *proposed  that  a  rate  of  2s.  in  the  pound 
should  be  made,  whereupon  an  amendment  was  moved,  and  carried 
by  a  great  majority,  to  the  efifect  that,  for  certain  irrelevant  reasons, 
the  vestry  should  refuse  to  make  a  rate. 

The  irrelevant  reasons  referred  to,  which  were  assigned  in  the 
amendment  so  moved,  were  to  this  effect :  **  That  all  compulsory 
payments  for  the  support  of  the  religious  services  of  any  sect,  or 
people,  appears  to  the  majority  of  this  vestry  to  be  unsanctioned 
by  any  portion  of  the  New  Testament  Scriptures,  and  altogether 
opposed  to  and  subversive  of  the  pure  and  spiritual  character  of 
the  religion  of  Christ."  The  amendment  then  goes  on  to  say,  that 
it  is  unjust  for  one  religious  sect  to  compel  others  which  disapprove 
of  its  forms  of  worship  or  system  of  Church  government  to  con- 
tribute to  its  support.  And  it  concludes  by  saying,  "  This  vestry 
feels  bound,  by  the  highest  obligations  of  social  justice  and  religious 
principle,  to  refuse  to  make  a  rate,  and  does  refuse  accordingly." 
The  libel  then  proceeds  to  state,  that  after  such  amendment  was 
carried,  and  the  rate  refused,  and  no  affirmative  answer  returned 
to  the  question  whether  there  was  any  other  proposition  as  to  the 
amount  of  the  rate,  the  churchwardens  and  others  of  the  ratepayers 
and  parishioners  then  present  did,  in  obedience  to  the  monition, 
rate  and  tax  the  inhabitants  and  parishioners  liable  to  contribute 
to  a  church-rate,  &c.,  the  several  sums  of  money  mentioned  in  the 
rate,  being  an  assessment  of  2^.  in  the  pound  on  the  annual  value 
of  rateable  occupation ;  and  that  a  rate  of  2s.  in  the  pound  was 
then  produced,  made,  and  signed  by  the  vicar  and  churchwardens, 
and  other  of  the  parishioners  and  ratepayers  then  present.  The  libel 
then  sets  forth  the  defendant's  liability,  assessment,  and  non- 
payment, and  prays  that  he  may  be  condemned  to  pay  the  sum 
assessed  upon  him,  and  the  costs.  The  libel  then  states,  that  the 
proponent  produced  the  rate  in  question,  and  deposited  the  same  in 
the  registry  of  the  Court. 
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The  libel  then  contains  the  following  passage:  "That  in  part  Goblino 
supply  of  the  proof  of  the  premises  in  the  libel  pleaded,  and  to  all  yelkt. 
other  intents  and  purposes  in  the  law,  the  proponent  did  exhibit,  [  774  ] 
and  to  the  libel  annex,  and  pray  to  be  there  read  and  inserted,  and 
taken  as  part  and  parcel  thereof,  certain  papers,  and  among  them 
a  certain  writing,  propounded  to  be  a  true  copy  of  the  entry  of  the 
proceedings  of  the  vestry  of  the  15th  July,  1841,  at  which  the  rate 
in  question  was  made,  such  proceedings  being  entered  in  the 
vestry-book  by  the  acting  vestry-clerk,  with  the  privity  and  con- 
currence of  the  vicar,  who  was  chairman.  And  such  paper  writing, 
after  setting  forth  the  prior  proceedings  of  the  vestry,  contains  the 
following  statement  in  relation  to  the  making  of  the  rate :  *  Mr.  Veley 
then  proposed,  on  behalf  of  himself  and  Mr.  Joslin,  addressing  him- 
self to  those  ratepayers  who  were  willing  to  obey  the  monition,  that 
a  rate  of  28.  in  the  pound  should  be  made  by  them,  and  a  rate  of 
28.  in  the  pound  is  produced  and  signed  by  the  vicar,  the  two 
churchwardens,  and  several  ratepayers  present.  Mr.  S.  Courtauld, 
as  the  mover  of  the  amendment,  protested  on  his  own  behalf,  and 
on  behalf  of  the  meeting,  against  the  irregularity  and  impropriety 
of  the  churchwardens  attempting  to  make  a  rate  after  it  had  been 
refused  by  a  large  majority  of  the  vestry,  and  protested  also  against 
the  rate  so  attempted  to  be  made.  B.  Sgalb,  vicar ;  A.  C.  Yblet, 
Thomas  Joslin,  churchwardens ;  Samubl  Courtauld,  E.  G.  Craio, 
parishioners.'  "     Such  are  the  material  parts  of  the  libel. 

The  case  was  ably  argued  at  the  Bar,  and  after  the  argument 
your  Lordships  were  pleased  to  put  the  following  questions  to  the 
Judges  who  had  attended  during  the  argument : 

1st.  Does  the  present  record  show  the  rate  sought  to  be  enforced 
to  be  an  invalid  rate? 

2nd.  Does  such  rate  appear  to  be  a  valid  rate  ? 

3rd.  Does  prohibition  lie  against  the  enforcement  of  the  said  rate       [  776  ] 
in  the  circumstances  apparent  on  the  record  ? 

In  answer  to  your  Lordships*  questions  four  of  the  learned 
Judges,  Mr.  Justice  Colbridob,  Mr.  Justice  Maulb,  Mr.  Baron 
Platt,  and  Mr.  Justice  Wightman,  have  expressed  their  opinions  to 
be  that  the  libel  set  forth  a  valid  rate. 

Mr.  Justice  Talfourd  expressed  an  opinion  that  the  rate  set 
forth  did  not  appear  to  be  an  invalid  rate,  nor  did  it  appear  to  be  a 
valid  rate ;  and  that  the  prohibition  ought  not  to  go,  inasmuch  as 
the  application  for  it  was  made  after  sentence. 

Other  five  of  the  learned  Judges,  Mr.  Justice  Crompton,  Mr. 
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GosLiNQ  Baron  Mabtin,  Mr.  Justice  Eblb,  Mr.  Jastice  Williams,  and 
Vklby.  ^^*  ^^0^  Parke,  stated  their  opinions  to  be  that  the  rate  set 
forth  in  the  libel  appeared  to  be  an  invalid  rate. 

Upon  referring  to  the  opinions  which  have  been  delivered  by  the 
respective  Judges,  it  will  be  seen  that  the  Judges  are  unanimously 
of  opinion  that  a  valid  church-rate  can  only  be  made  by  an  actual 
or  constructive  majority  of  the  parishioners  in  vestry  assembled. 
Secondly.  That  if  it  appears  upon  the  face  of  the  libel  that  it  was 
not  so  made,  prohibition  ought  to  be  granted.  Thirdly.  The  great 
majority  of  the  Judges  are  of  opinion  that  prohibition  ought  to  be 
granted,  unless  it  appears  afSrmatively  that  it  was  so  made ;  bat 
some  of  the  Judges  are  of  opinion  that  prohibition  ought  not  to  go 
unless  it  appears  affirmatively  not  to  have  been  so  made ;  and  those 
Judges  found  their  opinion  upon  the  assumption  that  sentence  had 
been  pronounced  in  the  Court  below,  before  the  prohibition  was 
moved  for,  and  therefore,  according  to  the  rule  which  prevails  in 
regard  to  prohibition  moved  after  sentence,  prohibition  ought  not 
[  •776  ]  to  be  granted  unless  the  want  of  jurisdiction  *appears  affirmatively 
upon  the  face  of  the  libel ;  in  other  words,  unless  it  appears  to  have 
been  made  by  an  incompetent  authority. 

It  is  obvious,  therefore,  that  it  is  necessary  to  ascertain  what  is 
the  correct  import  of  the  libel  in  regard  to  the  persons  by  whom  the 
rate  was  made.  The  libel,  after  setting  forth  the  proceedings  of  the 
vestry  up  to  and  including  the  carrying  of  the  amendment  by  which 
the  vestry  refused  to  make  a  rate,  proceeds  in  the  following  manner : 
"  That  the  majority  of  the  vestry  having  refused  to  furnish  the 
necessary  funds,  the  churchwardens  and  others  of  the  ratepayers 
and  parishioners  then  present  in  vestry  did,  in  obedience  to  the 
monition,  at  the  vestry,  and  while  the  parishioners  so  continued  in 
vestry  assembled,  rate  and  tax  the  inhabitants  and  parishioners 
liable  to  contribute  for  and  towards,  &c.,  the  several  sums  of  money 
mentioned  in  the  rate,  being  a  rate  of  2«.  in  the  pound  on  the 
annual  value  of,  &c. ;  and  that  accordingly  a  rate  of  2^.  in  the 
pound  was  then  and  there  produced,  made,  and  signed  by  the  vicar, 
churchwardens,  and  others  of  the  parishioners  then  present."  The 
libel  then  sets  out  the  rate  deposited  in  Court. 

The  rate  commences  with  the  following  heading  or  title :  "  We, 
the  churchwardens  and  other  parishioners  of  the  parish  of  Braintree, 
whose  names  are  hereunto  subscribed,  do  hereby,  in  pursuance  of 
and  in  obedience  to  a  monition,  Sec.,  rate  and  tax  all  and  every  the 
inhabitants  and  parishioners  of  the  parish  of  Braintree,  liable  to 
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contribute,   &c.,   for  and  towards  the  necessary  repairs   of  the      Gosling 
church,  and  for  and  towards  providing,  &c.,  the  several  sums  of       vklbt. 
money  hereinafter  mentioned,  being  a  rate  or  assessment  of  28.  in 
the  pound,  upon  the  annual  value  of  all  rateable  property  occupied 
within  the  parish."     Then  follow  the  names  of  the  parishioners 
rated,  the  property  in  respect  of  which  they  are  rated,  and  the 
amount  assessed  upon  them  respectively ;  *and  the  rate  purports  to       [  •777  ] 
be  signed  at  the  foot  by  the  vicar,  churchwardens,  and  eighteen 
ratepayers. 

It  will  have  been  observed  that  the  libel  in  the  defendant's  case 
states,  that  the  churchwardens  and  others  of  the  ratepayers  present 
in  vestry  rated  and  taxed  the  inhabitants,  and  accordingly  signed 
the  rate  produced. 

The  entry  of  the  proceedings  of  the  vestry,  as  likewise  set  forth 
in  the  defendant's  case,  states  that  Mr.  Yeley  proposed,  on  behalf 
of  himself  and  Mr.  Joslin,  addressing  himself  to  those  ratepayers 
who  were  willing  to  obey  the  monition,  that  a  rate  of  2$.  in  the 
pound  should  be  made  by  them ;  and  that  a  rate  of  2«.  in  the 
pound  was  produced  and  signed  by  the  vicar,  the  two  church- 
wardens, and  several  ratepayers  present,  the  mover  of  the 
amendment  protesting,  on  behalf  of  the  meeting,  against  the  rate 
80  attempted  to  be  made. 

Very  different  constructions  have  been  put  upon  these  statements 
in  the  libel  in  regard  to  the  persons  by  whom  the  rate  was  made. 
The  Judge  of  the  Consistory  Court  held  the  libel  to  import  that  the 
rate  was  made  according  to  its  title  ;  that  is,  by  the  churchwardens 
and  the  eighteen  parishioners  who  signed  the  rate.  The  Dean  of 
the  Arches  construed  the  libel  to  mean  that  the  rate  had  been  made 
by  the  churchwardens.  The  majority  of  the  Judges  inferred  that 
the  rate  had  been  made  by  the  minority  of  those  who  voted  against 
the  amendment,  or  the  majority  of  such  minority.  Mr.  Justice 
Talfourd  held,  that  the  libel  did  not  furnish  the  means  of 
determining  by  whom  the  rate  was  made. 

The  allegation  in  the  libel  that  the  rate  was  made  and  signed  by 
the  vicar,  churchwardens,  and  others  of  the  parishioners  and  rate- 
payers then  present,  is  very  general.  The  entry  of  the  proceedings 
is  somewhat  less  general,  as  that  states  that  the  churchwarden, 
addressing  himself  to  *the  ratepayers  who  were  willing  to  obey  the  [  •778  ] 
monition,  proposed  that  the  rate  should  be  made  by  them,  and  that 
the  rate  was  produced  and  signed  by  the  vicar,  the  two  church- 
wardens, and  several  ratepayers  present.    The  rate  itself  is  definite. 


362  1853.    H.  L.    4  H.  L.  C.  778—779.  [b.r. 


Gosling      as  the  heading  or  title  to  it  states  that  the  rate  was  made  by 
Veley.       the  churchwardens  and    eighteen    parishioners,  who   signed  the 
rate. 

The  rate  itself,  thus  expressly  declaring  by  whom  it  was  made, 
would  appear  to  be  the  best  evidence  upon  the  subject,  and  it 
is  expressly  referred  to  in  the  libel,  and  prayed  to  be  accepted 
as  the  proof  of  the  allegation  in  the  libel.  The  construction  of  the 
Judges  would  seem  to  be  founded  more  upon  the  language  of 
the  allegation  in  the  libel  than  upon  the  proof  referred  to.  And  it 
certainly  is  a  strong  construction,  when  the  rate,  upon  its  face, 
states  it  to  have  been  made  by  the  churchwardens  and  eighteen 
parishioners,  who  signed  it,  to  hold  that  that  imports  the  rate 
to  have  been  made  by  the  whole  minority  of  the  vestry.  Neither 
does  the  entry  of  the  proceedings  seem  very  consistent  with 
such  construction,  inasmuch  as  that  states  the  rate  to  be  made 
by  the  vicar,  the  two  churchwardens,  and  several  ratepayers 
present,  they  not  being  described  as  even  constituting  the  body  of 
ratepayers  willing  to  obey  the  monition.  The  entire  absence  of 
any  statement  importing  that  the  negative  of  the  proposed  rate 
was  put  in  any  form  or  to  any  portion  or  section  of  the  vestry, 
however  composed,  is  material. 

The  argument  urged  at  the  Bar,  and  adopted  by  some  of  the 
Judges,  in  support  of  the  construction  that  the  rate  was  made  with 
the  unanimous  concurrence  of  the  minority  who  voted  against  the 
amendment,  has  been  mainly  founded  upon  the  assumption  that  all 
the  details,  by  which  the  amount  of  the  rate  would  be  regulated, 
had  been  assented  to  by  the  vestry,  and  that  therefore  the  amount 
[•779]  of  the  rate  *f ollowed  as  of  course,  and  that  the  only  question 
the  vestry  had  to  consider  was,  rate  or  no  rate. 

The  details  by  which  the  amount  of  the  rate  required  would  be 
governed  were,  the  extent  of  the  repair  required  by  the  church,  the 
necessary  cost  of  such  repair,  the  number  of  persons  who  ought 
to  be  omitted  from  the  rate  by  reason  of  poverty,  the  amount 
necessary  to  defray  the  expenses  incident  to  public  worship,  and 
whether  the  required  amount  should  be  raised  by  one  or  more 
rates. 

The  only  statement  contained  in  the  libel  as  to  these  details 
is,  that  a  survey  and  estimate  respecting  the  repair  required  by  the 
church,  and  the  necessary  cost  of  the  repair,  and  an  estimate  of  the 
incidental  expenses,  was  produced,  and  that  a  number  of  persons, 
whose  rates  would  amount  to  l,000i.,  were  omitted  from  the  rate  by 
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reason  of  their  poverty.     But  not  a  word  is  to  be  found  importing      Ooslino 
that  any  of  the  documents  were  read,  or  that  the  contents  were       velky. 
stated,  or  that  they  were  the  subject  of  attention  by  the  vestry, 
or  any  one  parishioner,  or  that  a  single  sentence  was  uttered 
concerning  them. 

From  the  single  statement  that  these  documents  were  produced ,  the 
unanimous  assent  of  this  otherwise  discordant  vestry  is  assumed  to 
details  so  open  to  question  and  difference  of  opinion,  and  this 
assumption  is  the  foundation  for  some  of  the  most  important 
arguments  in  support  of  the  rate;  and  the  assumption  is  made 
without  adverting,  in  the  slightest  degree,  to  many  circumstances 
which  strongly  repel  the  inference  that  the  absence  of  objection 
to  those  details,  or  remarks  upon  them,  ought  to  be  referred  to  an 
acquiescence  in  them  by  the  entire  vestry. 

Bemembering  that  it  appears  upon  the  record  that  a  rate  was 
refused  by  the  vestry  in  1887,  and  remembering  also  the  irritating 
and  expensive  litigation  which  had  since  prevailed  *in  this  parish  C  *780  ] 
respecting  the  power  by  which  a  church-rate  can  be  made,  it  is 
obvious  that  the  parishioners  came  to  the  vestry  in  anticipation 
of  a  severe  conflict  upon  that  question,  and  it  does  not  appear  that 
a  word  was  said  upon  any  other  subject.  That  question  appears 
to  have  been  the  exclusive  and  absorbing  subject  of  attention.  And 
yet  the  validity  of  the  rate  is  supported  upon  the  footing  of  its 
having  been  made  by  the  whole  minority  who  voted  against  the 
amendment,  upon  the  ground  of  an  assumed  acquiescence  in  the 
details,  which  details  do  not  appear  to  have  been  the  subject 
of  attention  or  remark. 

It  is  quite  apparent  that  the  vestry  was  assembled  with  the 
express  view  of  raising  the  question  whether  any  portion  of  the 
vestry  could,  in  opposition  to  the  majority,  make  a  valid  church- 
rate.  And  therefore,  the  admitted  uncertainty  of  the  libel  relating 
to  the  manner  of  making  the  rate  is  remarkable,  and  can  scarcely 
be  referred  to  negligence  or  inadvertence.  Nothing  could  have 
been  more  simple  than  a  statement  that  the  rate  had  been  adopted 
by  a  vote  of  the  minority  who  were  willing  to  concur  in  making 
a  rate,  if  the  fact  had  warranted  so  plain  a  statement ;  and  the  rate 
itself  would,  no  doubt,  have  testified  to  its  being  made  by  the  whole 
minority,  if  such  had  been  the  fact.  Whereas,  as  before  stated, 
the  memorandum  upon  the  rate  shows  it  to  have  been  made  by  the 
eighteen  parishioners  who  signed  it  at  the  time,  and  th 
churchwardens. 
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GoBLiNo  The  uncertainty  in  regard  to  the  persons  by  whom  the  rate  was 

Vkley.  made  is  to  be  much  regretted,  because,  in  the  event  of  the 
judgment  being  affirmed,  it  is  calculated,  in  connection  with  the 
opinion  of  the  Judges,  to  continue  the  parish  involved  in  litigation. 
The  construction  upon  which  the  Judges  have  founded  their  opinion 
of  the  validity  of  the  rate  being  that  it  was  made  by  the  minority 
or  a  majority  of  it,  it  follows  that,  in  the  event  of  the  cause  below 
[  •781  ]  proceeding,  *and  the  evidence  establishing  that  the  rate  was  not 
made  according  to  the  construction  of  the  Judge  of  the  Consistory 
Court,  or  that  of  the  Dean  of  the  Arches,  the  opinion  of  the  Judges 
will  be  an  authority  in  favour  of  the  plaintiff's  right  to  a  prohibition 
against  enforcing  a  rate  so  made.  In  my  opinion,  the  result  of  the 
evidence  referred  to  in  the  libel  shows  that  the  rate  was  made 
according  to  the  statement  in  the  heading  or  title  of  the  rate 
itself, — that  is,  by  the  vicar,  the  churchwardens,  and  eighteen 
parishioners  who  signed  it,  and  that  it  never  was  put  to  the  vote  of 
any  portion  or  section  of  the  vestry  whatever,  and  that  no 
opportunity  whatever  was  offered  to  any  one  to  express  a  negative 
of  such  a  rate. 

Begard  being  had  to  the  established  rule  of  law,  that  no  rate,  tax, 
or  pecuniary  burden  can  be  enforced,  unless  the  legal  authority  to 
make  such  rate,  or  impose  such  burden,  is  clearly  shown,  it  may 
excite  surprise  that  this  admitted  uncertainty  of  the  authority  by 
which  the  rate  was  made  has  not  created  more  difficulty  in  affirm- 
ing its  validity.  Supposing  the  libel  does  not  show  a  rate  made  by 
the  majority  of  the  vestry,  actual  or  constructive,  according  to  the 
opinion  of  the  great  majority  of  the  Judges,  it  is  invalid,  and  the 
Court  below  ought  to  be  prohibited  from  proceeding  to  enforce  the 
payment. 

There  are  some  preliminary  points  which  seem  to  call  for  observa- 
tion, before  I  submit  the  view  I  entertain  upon  the  leading  questions 
of  the  case.  I  would  notice,  first,  that  the  Ecclesiastical  Court  is 
one  which  is  bound  to  show  jurisdiction  upon  the  face  of  its  pro- 
ceedings, except  that  a  party  who  shall  have  acquiesced  in  the 
jurisdiction,  and  been  content  to  rely  for  success  upon  the  merits, 
is  not  allowed,  after  an  adverse  decision  upon  the  merits,  to  move 
for  prohibition,  unless  he  can  show  an  absence  of  jurisdiction  upon 
the  face  of  the  proceedings. 
f  782  ]  In  Bacon's  Abridgment,  tit.  "  Courts,"  D.,  p.  892,  it  is  said, 

**  That  the  Ecclesiastical  Court  is  an  inferior  Court,  subject  to  the 
control  of  the  King's  Temporal  Courts  when  it  exceeds  its  juris- 
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diction  ;  and  is  bound  and  circumscribed  by  certain  laws  and  stated  Gosling 
rules,  to  which,  in  all  their  pleadings  and  judicial  determinations,  velby. 
they  must  square  themselves."  Again,  D.  4,  pi.  4,  p.  896,  it  is  said, 
'*  Inferior  Courts  are  bounded  in  their  original  creation  to  causes 
within  such  limited  jurisdiction ;  hence  it  is  necessary  for  them  to 
set  forth  their  authority,  for,  as  hath  been  clearly  observed,  nothing 
shall  be  intended  within  the  jurisdiction  of  an  inferior  Court  but 
what  is  expressly  alleged  to  be  so." 

In  the  notes  to  the  case  of  Peacock  v.  Bell  (l),  it  is  stated,  with 
reference  to  this  point,  that,  ''  in  actions  in  inferior  Courts,  it  is 
necessary  that  every  part  of  that  which  is  the  gist  and  substance  of 
the  action  should  appear  to  be  within  their  jurisdiction." 

Whether  jurisdiction  is  shown  upon  the  libel  in  this  case  depends 
upon  the  question  whether  the  rate  is  shown  to  be  a  valid  rate ; 
in  other  words,  whether  it  appears  to  have  been  made  by  a  majority 
of  the  vestry  legally  constituted. 

Further,  in  consequence  of  the  remarks  of  some  of  the  Judges, 
it  is  material  to  observe,  that  the  authorities  show  that,  by  the  law 
and  practice  of  the  Ecclesiastical  Courts,  every  libel  or  allegation 
must  set  forth  not  only  averments  but  facts,  which,  if  proved,  will 
entitle  the  party  to  the  relief  sought  for.  The  libel  in  this  case  had 
been  rejected  by  the  experienced  Judge  of  the  Consistory  Court, 
upon  the  ground  that  the  libel  showed  that  the  rate  had  been  made 
by  the  churchwardens  and  eighteen  parishioners  who  signed,  and 
not  by  the  majority  of  the  vestry,  and  that  therefore  it  showed  an 
invalid  rate,  of  which  the  Court  had  no  jurisdiction  *to  enforce  the  [  *783  ] 
payment.  Upon  appeal,  the  Dean  of  the  Abches  reversed  this 
decision,  and  admitted  the  libel  to  proof,  upon  the  ground  that  the 
libel  imported  that  the  rate  had  been  made  by  the  churchwardens, 
and  that,  under  the  circumstances  which  had  occurred,  the  church- 
wardens were  legally  competent  to  make  a  rate. 

The  law  is  very  clearly  stated,  regarding  what  is  requisite  in  the 
pleadings  of  the  Ecclesiastical  Court,  by  Sir  John  Nichol,  in  the 
case  of  Montefiore  v.  Montefiore  (2),  and  is  adopted  and  acted  upon 
by  Dr.  Lushinoton  in  the  case  of  NeeJd  v.  Neeld  (3). 

The  case  of  Montefiore  v.  Montefiore  arose  upon  a  question  of  the 
admissibility  of  the  allegation  propounding  a  will,  and  the  learned 
Judge  expressed  himself  to  the  following  effect :  *'  The  cause  must 
proceed,  indeed,  should  the  Court  admit  the  allegation,  in  order  to 

(1)  1  Wm.  Saund.  74  a,  w.  I.  (3)  4  Hagg.  263. 

(2)  2  Addams,  354. 
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GosLiKo  this  being  proved  :  as  it  only  assumes  an  allegation  to  be  true  for 
Velby.  ^^^  purpose  of  determining  whether  it  be  admissible,  its  final  avail 
and  efficacy,  in  the  cause,  obviously  depending  upon  whether,  and 
to  what  extent,  the  allegation  is  proved,  after  being  so  admitted. 
In  assuming,  however,  an  allegation  to  be  true  for  the  purpose  of 
determining  its  admissibility,  the  Court  only  assumes  to  be  true 
those  facts  pleaded  in  it  capable  of  satisfactory  proof ;  and  not,  by 
any  means,  all  the  several  averments  which  may  stand  in  the 
allegation,  which  in  e£fect  are  mere  inferences  deduced  somehow 
or  other  from  those  facts.  The  averments  in  a  plea  are  to  be  taken 
for  true,  so  far  only  as  the  facts  pleaded  justify  inferences  to  the 
effect  of  those  averments ;  which,  whether  they  do  at  all,  and,  if 
so,  to  what  extent,  it  is  for  the  Court  to  determine.  For  instance, 
in  this  sort  of  allegation,  '  intention '  on  the  testator's  part  to  do  so 
[  •784  ]  and  so  is  always  averred,  but  such  averment  goes  for  *notbing, 
unless  iihe  Court  can  infer  that  the  testator's  intention  was  as 
averred,  from  the  facts  pleaded.  So  when  again,  in  a  plea  of  this 
same  description,  the  testator's  capacity  at  the  time  of  doing  the 
testamentary  act  is  averred,  as  it  always  is,  the  truth  of  that  aver- 
ment is  only  assumed  by  the  Court,  even  in  deciding  upon  the 
admissibility  of  the  plea,  to  what  extent  it  thinks  that  the  facts  and 
circumstances  of  the  transaction,  as  pleaded,  warrant  an  inference 
that  he  was  of  capacity  at  such  time ;  and  so  in  other  matters.  .  .  . 
The  Court  being  of  opinion  that  all  the  circumstances  pleaded  in  the 
allegation  will  not  be  sufficient,  if  proved,  to  sustain  the  paper 
propounded,  rejects  the  allegation." 

In  Neeld  v.  Neeld,  the  question  also  arose  upon  the  admissibility 
of  the  libel.  The  object  of  the  suit  was  to  obtain  a  divorce  for 
alleged  cruelty ;  and  in  the  judgment  of  Dr.  Lushington,  it  is  said, 
**  that  the  admissibility  of  a  libel  depends  upon  the  solution  of  the 
question,  whether  the  facts,  as  set  forth,  which  are  to  be  taken  as 
true,  would  prove  cruelty.  The  only  question  is,  whether  the 
charges  laid  in  the  libel  are  sufficient  to  justify  me  in  eventually 
admitting  it  to  proof.  ...  It  has  been  said  that  the  libel  must 
be  taken,  for  the  purpose  of  argument,  as  true.  To  that  position  I 
entirely  accede  when  rightly  understood.  This  principle,  however, 
does  not  go  the  length  of  supposing  every  syllable  stated  to  be  true. 
Averments  distinctly  pleaded  as  facts  must  be  assumed  to  be  proved, 
while  averments  of  an  inferential  and  argumentative  character  are 
to  be  taken  only  as  true  to  the  extent  that  the  inferences  themselves 
can  be  fairly  drawn  from  the  circumstances  pleaded  as  facts.    I  am 
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bound  to  form  my  judgment  upon  the  libel  and  exhibits."    In  that      Gosling 
case  the  libel  was  rejected.  Vklby. 

In  Clowes  v.  Clowes  (l),  the  law  is  recognised  that  a  libel  *which       [  *785] 
does  not  state  a  case  which,  if  proved,  will  entitle  the  prosecutor  to 
a  sentence,  ought  not  to  be  admitted.    The  books  of  authority, 
Aylifife's  Parergon,  Oughton,  and  Consett,  state  the  rule  to  the 
same  effect. 

There  is  no  doubt  that,  if  either  of  the  Judges  of  the  Ecclesias- 
tical Court  had  considered  the  libel  as  so  uncertain  and  general  as 
it  would  seem  to  be,  from  the  variety  of  constructions  that  have 
been  put  upon  its  import,  it  would  have  been  rejected  upon  that 
ground,  the  law  of  that  Court  requiring  the  facts  to  be  stated  with 
that  degree  of  distinctness  and  certainty  which  will  apprise  the 
defendant  of  the  evidence  intended  to  be  given,  in  order  that  he 
may  be  in  a  condition  to  cross-examine  the  witnesses,  or  to  repel  or 
contradict  the  evidence,  if  untrue ;  and  as  the  evidence  in  support 
of  the  libel  is  not  disclosed  until  after  the  opportunity  to  cross- 
examine  and  to  give  evidence  in  opposition  to  it  has  passed,  it  is 
obvious  that,  except  for  the  protection  afforded  by  the  rule  of  law 
referred  to,  a  defendant  could  be  subjected  to  great  surprise,  and 
be  without  the  notice  necessary  to  enable  him  to  defend  himself. 
But  each  of  the  Ecclesiastical  Judges  held  the  libel  to  be  ambiguous ; 
that  is,  one  holding  it  to  import  the  rate  to  have  been  made  by  the 
parties  who  signed  it,  and  the  other  that  it  was  made  by  the  church- 
wardens ;  the  Judges  differing  from  both, — one  Judge  being  unable 
to  collect  any  distinct  meaning  from  it,  and  the  others  being  uncer- 
tain whether  it  was  made  by  the  minority  or  a  majority  of  such 
vestry. 

The  third  question  put  to  the  Judges,  viz.,  "  Does  prohibition  lie 
against  the  enforcement  of  the  said  rate  in  the  circumstances 
apparent  upon  the  record  ?  "  seems  to  have  referred  to  the  point 
which  had  been  raised,  whether  sentence  has  been  pronounced  in 
the  Court  below,  within  the  meaning  of  the  rule  which  requires 
a  plaintiff  in  prohibition  to  establish  an  absence  of  jurisdiction 
apparent  upon  the  face  of  the  proceedings. 

It  is  quite  clear,  when  attention  is  paid  to  the  state  of  the  pro-        [  786  ] 
ceedings  in  the  Ecclesiastical  Court,  at  the  time  the  motion  was 
made  for  the  prohibition,  that  there  is  no  foundation  whatever  for 
the  assumption,  that  any  sentence  has  been  pronounced,  within 
the  meaning  of  the  rule  referred  to. 

(1)  3  Curt.  183. 
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GosLiNo  The  monition  issues  at  the  instance  of  the  party  without  the 

Vbijby.  intervention  of  the  Court,  and,  after  appearance,  it  is  the  duty  of 
the  proponent  or  plaintiff  to  exhibit  a  libel,  and  to  apply  to  the 
Court  that  it  may  be  admitted  or  received ;  and  until  the  libel  is 
admitted,  the  Court  has  no  cognizance  of  the  cause.  It  is  com- 
petent to  the  defendant  to  oppose  the  admission  upon  various 
grounds,  and  among  them,  that  the  libel  does  not  state  facts  which, 
if  proved,  will  entitle  the  proponent  to  the  sentence  he  prays,  or 
that  it  states  extraneous  matter,  or  that  the  facts  do  not  show  a 
case  within  the  jurisdiction  of  the  Court.  If  the  Judge  admits  the 
libel,  the  cause  is  then  in  Court,  and  the  defendant  may  either  rely 
upon  the  proponent  failing  to  prove  his  case,  or  he  may  make  an 
allegation  by  way  of  defence,  and  may  give  evidence  on  his  own 
part.  When  the  evidence  is  complete,  the  case  is  heard,  and  the 
defendant  upon  the  hearing  may  again  contend  that  the  Court  has 
no  jurisdiction  either  over  the  subject-matter  or  over  the  person,  or 
that  the  case  is  not  brought  within  the  jurisdiction,  or  that  the 
evidence  does  not  support  the  libel ;  sentence  is  pronounced  after 
hearing  the  advocates. 

Such  being  the  course  of  proceeding  in  the  present  case,  the 
defendant  below,  the  now  plaintiff,  opposed  the  admission  of 
the  libel  in  the  Consistory  Court,  upon  the  ground  that  the  libel 
did  not  show  a  church-rate  made  by  competent  authority,  and  that 
the  Court,  therefore,  had  no  jurisdiction  to  impose  the  pajrment. 
The  Judge  of  that  Court  held  the  objection  valid,  and  rejected  the 
libel.  That  decision,  upon  appeal  to  the  Dean  of  the  Arches,  was 
[  •787  ]  reversed,  and  the  *libel  admitted,  whereupon  the  plaintiff  moved 
for  the  prohibition. 

The  admission  of  the  libel  decided  nothing  more  than  that  the 
Court  would  entertain  the  suit,  the  defendant  being,  as  before 
stated,  at  full  liberty  to  insist  at  the  future  hearing  that  the  libel 
does  not  show  a  valid  rate,  or  that  the  evidence  does  not  prove  the 
libel,  or  any  other  conceivable  defence. 

There  are  several  sorts  of  decisions,  orders,  decrees,  or  sentences, 
in  the  Ecclesiastical  Court.  The  first  class  consists  of  interlocutory 
orders  or  decrees,  upon  incidental  matters  occurring  in  the  pro- 
gress of  the  cause  before  the  hearing,  but  which  decisions  offer  no 
bar  to  the  cause  proceeding  to  hearing  and  definitive  sentence. 
The  second  class  of  interlocutory  orders  or  decrees  consists  of  those 
which  have  the  force  of  definitive  sentences,  that  is,  they  are 
decisions  which  determine  the  suit  and  put  an  end  to  the  cause, 
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and  are  therefore  called  orders  or  decrees,  bearing  the  force  of  a      Gosliko 
definitive  sentence,  and  are  not  subject  to  be  reviewed  at  any  future       Vblvt. 
hearing.     The  third  class  consists  of  definitive  sentences  or  decrees 
pronounced  at  the  hearing,  by  which  the  case  is  determined. 

Orders  of  the  first  class,  if  improper  and  objectionable,  are 
denominated  grievances,  and  may  be  objected  to  at  the  time  they 
are  made,  or  at  the  hearing,  but  are  not  the  subject  of  appeal  until 
after  definitive  sentence.  But  after  definitive  sentence  has  been 
given,  the  party  complaining  may  appeal  against  the  grievance 
alone,  or  against  the  grievance  and  the  sentence  together,  if  the 
sentence  is  supposed  to  be  objectionable.  Orders  of  the  second 
class,  that  is,  having  the  force  of  definitive  sentences,  may  be  the 
subject  of  immediate  appeal,  inasmuch  as  further  proceedings  in 
the  cause  cannot  take  place  during  their  existence. 

The  admission  of  the  libel  by  the  Dean  of  the  Abchbb  in  this  [  788  ] 
case  constituted  what  is  denominated  a  grievance,  a  decree  not 
having  the  force  of  a  definitive  sentence;  and  which,  therefore, 
cannot  be  the  subject  of  appeal  until  after  definitive  sentence  shall 
be  given,  and  which  was  no  definitive  sentence,  as  before  stated,  upon 
anything  but  that  the  cause  should  be  entertained,  and  is  liable  to 
be  reconsidered  and  reversed  by  the  same  Judge  at  the  hearing,  and 
is  therefore  clearly  not  a  sentence  within  the  rule,  which  confines  a 
plaintiff  in  prohibition  to  objections  to  the  jurisdiction  apparent 
upon  the  libel ;  while,  at  the  same  time,  it  must  be  remembered, 
that  the  plaintifif's  case  is,  that  the  absence  of  jurisdiction  is 
apparent  upon  the  libel. 

As  some  of  the  Judges  appear  to  have  been  much  influenced  by 
the  consideration  of  the  sentence  having  been  pronounced  below 
before  the  prohibition  was  moved,  it  may  not  be  inexpedient  to 
refer  to  authorities  explaining,  to  the  effect  before  stated,  the 
nature  of  the  various  sentences,  decrees,  and  orders  in  the  Eccle- 
siastical Court.  In  Ayliffe's  Parergon,  tit.  "  Of  Sentences  Definitive 
and  Interlocutory,"  p.  486,  it  is  thus  stated:  ''A  sentence  is  a 
judicial  declaration  which  puts  an  end  to  a  suit  according  to  the 
nature  of  the  thing  in  dispute."  Page  487 :  "  An  interlocutory  is  a 
sentence  or  declaration  of  the  Judge,  pronounced  betwixt  the' 
beginning  and  end  of  a  cause,  touching  some  incident  or  emergent 
matter  in  the  proceeding.  A  definitive  sentence  differs  from  an 
interlocutory,  for  that  the  principal  matter  in  question,  and  which 
is  principally  deduced  in  judgment,  is  determined  by  a  definitive 
sentence.     But  an   interlocutory  does  not   concern  the  principal 
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QoBLiKo  matter,  but  only  determines  some  exception  or  other  which  arises 
Yeliey.  ^  ^^6  proceedings,  and  by  this  an  end  is  not  put  to  the  principal 
matter  in  controversy ;  for  it  is  not  called  a  sentence,  without  a 
final  condemnation  or  absolution.  It  differs  from  an  interlocutory, 
[  *789  ]  ^because  a  person  condemned  by  a  definitive  sentence  may  appeal 
from  such  sentence ;  and  the  appeal  alone,  without  the  inhibition 
of  the  superior  Judge,  suspends  the  force  and  execution  of  the 
sentence.  But,  according  to  the  civil  law,  it  cannot  be  appealed 
from  an  interlocutory  (sic),  unless  the  grievance  be  of  such  a 
nature  that  it  cannot  be  redressed  by  a  definitive  sentence  ;  and  if 
it  be  appealed,  the  execution  of  it  is  not  suspended  without  an 
inhibition.  It  also  differs  from  an  interlocutory,  because,  by  the 
word  sentence,  simply  used  in  a  statute  or  other  matter  of  law, 
a  definitive  sentence  is  always  intended,  and  not  an  interlocutory ; 
because  a  definitive  sentence  cannot  be  reversed  by  the  same  Judge, 
but  an  interlocutory  may  be  reversed  at  any  time  by  the  same 
Judge  before  a  definitive  sentence  be  pronounced,  and  in  respect 
thereof  it  never  passes  in  rem  judicatam,  the  Judge  having  not  as 
yet  discharged  himself  of  his  office,  because  the  Judge  who  has 
pronounced  an  unjust  interlocutory,  as  by  not  admitting  what 
ought  to  be  admitted,  or  by  admitting  what  ought  not  to  be 
admitted,  &c.,  may  even  at  the  foot  of  a  sentence  consider  thereof, 
and  revoke  tlie  same  by  correcting  what  he  has  done  amiss.  It 
differs  from  an  interlocutory,  because  a  definitive  sentence  may,  in 
the  cause  (sic)  of  an  appeal,  be  justified  from  the  same,  and  form 
new  acts.  A  definitive  sentence  is  not  valid  unless  it  be  pronounced 
and  given  in  writing;  but  an  interlocutory  may  be  pronounced 
without  writing,  though  it  ought  afterwards  to  be  reduced  into 
writing,  that  it  may  appear  from  the  acts  of  Court."  Other 
distinctions  are  pointed  out. 

Again,  in  Ayliffe,  p.  71,  tit.  "  Of  Appeals,  their  Effects  and  Inci- 
dents belonging  to  them,"  it  is  stated,  "An  appeal  from  a  definitive 
sentence  is  defined  to  be  a  judicial  right  whereby  the  former 
sentence  is  for  a  while  extinguished,  and  the  cognizance  of  the 
cause  devolved  to  the  superior  Judge,  called  a  Judge  ad  qtiem.  But 
[  ♦790  ]  this  definition,  in  my  *opinion,  does  not  well  explain  it.  Wherefore, 
I  shall  define  such  an  appeal  to  be  a  provocation  from  an  inferior 
to  a  superior  Judge,  whereby  the  jurisdiction  of  the  inferior  Judge 
is  for  a  while  suspended."  In  p.  74,  par.  4,  he  says,  "  A  judicial 
appeal  is  sometimes  made  before  a  sentence  is  pronounced,  and  some- 
times afterwards.     If  it  be  made  before  a  sentence,  it  is  either  made 
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from  a  grievance  or  an  interlocutory  decree ;  and  if  it  be  appealed  gosling 
from  a  grievance,  it  is  either  appealed  from  a  commination  of  a  vklky. 
Judge,  or  else  from  some  nullity  and  irregularity  in  the  proceeding 
which  cannot  be  repaired  by  a  sentence.*'  In  p.  76,  par.  8,  he  says, 
"  When  a  law  or  statute  takes  away  an  appeal  from  a  sentence, 
it  is  only  meant  from  a  definitive,  and  not  from  an  interlocutory 
sentence,  because  an  appeal  from  a  sentence  is  only  meant  for  a 
definitive  sentence." 

In  Oughton*s  Ordo  Judiciorum,  vol.  i.  tit.  276,  two  sorts  of 
appeals  are  described  from  a  definitive  sentence,  or  from  an  inter- 
locutory decree,  having  the  force  of  a  sentence.  And  tit.  278 
includes  the  admission  or  rejection  of  material  matter  among  the 
grounds  of  appeal. 

In  Gierke's  Praxis  of  the  Admiralty  (of  which  the  proceedings  are 
analogous  in  many  respects  to  the  proceedings  in  the  Consistory 
Court),  tit.  58,  "  Of  an  Appeal  from  the  Definitive  Sentence,"  it  is 
said,  "  It  is  lawful  for  either  party  to  appeal  from  the  definitive 
sentence,  or  interlocutory  decree  having  the  effect  of  a  definitive 
sentence."  And  he  refers  for  the  manner  and  form  of  interposing 
these  appeals  to  the  titles  relating  to  appeals  in  ecclesiastical  causes. 
In  tit.  54,  he  says,  "  that  it  is  not  lawful  to  appeal  from  grievances 
or  an  interlocutory  decree  not  having  the  effect  of  a  definitive 
sentence,"  and  states  as  a  reason  why  such  appeals  are  not  allowed, 
'*  because  relief  may  be  had  by  an  appeal  from  the  definitive  sentence.'' 
Tit.  55  describes  what  shall  be  deemed  an  irreparable  ^grievance  or  [  •jdi  ] 
an  interlocutory  decree,  from  which  an  appeal  may  be  had,  and 
after  giving  instances  in  which  the  decree  had  the  effect  of  concluding 
the  matter  adjudicated,  says,  **  This  is  called  a  grievance  irreparable, 
and  an  interlocutory  decree  having  the  force  of  a  definitive  sentence. 
Nor  can  you  hope  for  any  other  sentence  in  that  decree ; "  and  he 
refers  to  Oughton,  tit.  128,  for  a  definition  of  what  should  be 
deemed  an  interlocutory  decree  having  the  force  of  a  definitive 
sentence. 

It  also  appears  that  a  defendant  can,  before  contestation,  object 
that  the  Court  is  incompetent,  or  that  the  Court  has  no  jurisdiction : 
Oughton,  tit.  228,  224. 

Consett's  Practice  will  be  found  consistent  with  the  authorities 
I  have  stated.  In  part  8,  c.  6,  sec.  1,  part  2,  p.  161,  tit.  "  Of 
Sentences  in  those  Plenary  Causes."  In  part  5,  c.  8,  sec.  1,  par.  1, 
p.  257,  tit.  **  The  manner  of  appealing  and  prosecuting  Appeals  from 
Grievances."    In  part  5,  c.  2,  sec.  1,  p.  229,  tit.  ''The  manner  of 
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Gosling  proceeding  in  Causes  of  Appeal  from  a  Sentence."  In  p.  400, 
Velky.       "Discourse,  showing  the  order  and  structure  of  a  Libel.** 

This  objection  is  made  after  appearance,  and  such  is  the  objection 
made  by  the  now  plaintiff  in  the  Court  below,  but  the  authorities  I 
have  mentioned  are  decisive  to  show  that  the  order  admitting  the 
libel  is  no  decision  or  definitive  sentence  of  any  matter  in  dispute, 
as  every  point  in  contest  is  open  to  litigation  at  the  hearing. 

The  effect  of  showing  that  no  sentence  has  been  pronounced 
restrictive  of  the  plaintiff's  right  to  prohibition,  therefore  is  to  raise 
the  question,  whether  the  jurisdiction  of  the  Court  to  enforce  the 
payment  of  the  rate  is  shown  affirmatively  upon  the  libel ;  that  is, 
does  the  libel  show  a  rate  made  by  a  majority,  in  any  legal  sense, 
of  the  vestry  ? 

In  reference  to  this  question,  it  appears  from  the  opinions  which 
have  been  delivered  by  the  learned  Judges  that  considerable 
[  •7i»2  ]  *differences  have  prevailed  among  them  as  to  the  effect  of  the 
amendment  voted  by  the  majority  of  the  vestry. 

The  statement  upon  that  subject  is,  that  after  the  churchwarden 
proposed  that  a  rate  of  2^.  in  the  pound  should  be  made,  an 
amendment  was  moved,  stating  certain  reasons  why  a  church-rate 
should  not  be  made,  and  it  concluded  with  these  words :  **  This 
vestry  feels  bound  by  the  highest  obligations  of  social  justice  and 
of  religious  principle  to  refuse  to  make  a  rate,  and  does  refuse 
accordingly." 

Those  who  deny  the  validity  of  the  rate  insist  that  the  amend- 
ment was  in  effect  a  direct  negative  of  the  proposal  to  make  the 
rate,  although  the  terms  of  it  also  negatived  any  rate  whatever. 
Those  who  argue  in  favour  of  the  validity  of  the  rate,  contend  that 
the  amendment  was  merely  an  idle  declaration  against  church-rates 
generally,  but  did  not  import  a  negative  of  the  2s.  rate  proposed, 
and  therefore,  they  say  that  the  original  proposition  never  having 
been  negatived  by  the  majority,  it  became  competent  to  the  minority 
to  adopt  it  in  the  manner  stated  in  the  libel,  without  the  question 
of  its  adoption  being  put  to  the  vote. 

The  effect  of  the  amendment  has  thus  been  considered  material 
and  open  to  doubt.  But  it  does  not  appear  to  me  to  be  either 
doubtful  or  material,  as  I  conceive  the  question  to  be,  whether  the 
rate  is  to  be  considered  in  law  as  having  been  made  by  the  majority 
of  the  actual  or  constructive  vestry.  But  if  the  question  be  material, 
I  think  that  the  amendment  was  intended  to  express  that  those  who 
voted  for  it  refused  to  make  the  proposed  rate  of  2s.  in  the  pound,  or 
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any  other  rate ;  and  I  also  think  it  is  clear  from  the  statement  in  the      Gosliko 
libel  that  it  was  understood  in  that  sense  by  the  vestry  generally.  Vblby. 

In  relation  to  many  collateral  objections  which  have  been  urged 
against  the  rate,  several  of  the  Judges  who  held  the  rate  to  be  valid 
have  observed  that  the  proceedings  of  a  *vestry  cannot  be  invalidated  [  •^ss  1 
by  the  non-observance  of  any  of  those  forms  which  regulate  the 
proceedings  of  other  assemblies,  and  that  it  is  sufficient  to  render 
the  vestry  proceedings  legal  and  binding,  if  the  parties  assembled 
understand  what  is  intended  to  be  done,  and  assent  to  it. 

Adopting  and  applying  these  remarks  to  the  terras  of  the  original 
proposition,  and  of  the  amendment,  and  to  a  detail  of  the  manner 
in  which  the  rate  was  made,  I  think  no  doubt  can  remain  that  the 
amendment  was  understood  by  the  vestry  to  have  been  as  well  a 
refusal  to  make  the  28.  rate  as  a  refusal  of  any  other  rate.  The 
original  proposal  was  that  a  2«.  rate  should  be  made — the  amend- 
ment was  that,  for  the  reasons  stated,  "  The_yestry  feels  bound  to 
refuse  to  make  a  rate,  and  does  refuse  accordingly." 

The  subsequent  course  of  proceedings  seems  to  me  to  manifest 
that  this  understanding  of  the  vestry  was  that  the  majority  had  by 
the  amendment  negatived  the  2«.  rate  proposed.  The  resolution 
refusing  a  rate,  although  denominated  an  amendment,  was  in  effect 
a  direct  negative  of  the  original  proposition,  preceded  by  irrelevant 
reasoning.  Supposing  the  original  proposition  had  been  put  by  the 
chairman,  and  the  majority  had  voted  a  simple  negative,  no  doubt 
could  have  been  entertained  of  the  effect ;  and  after  a  proposal  to 
make  a  28.  rate,  an  amendment  concluding  with  a  vote  that  the 
vestry  **  does  refuse  to  make  a  rate,"  seems  to  me  to  be  open  to  no 
ambiguity  as  to  its  effect. 

It  appears  that  the  churchwardens  and  some  other  of  the 
parishioners  had  determined  that  the  majority  who  had  voted  for 
the  amendment  should  be  treated  as  having  withdrawn  from  all 
further  interference  in  making  a  rate,  because  if  it  had  not  been 
understood  that  the  2s.  rate  had  been  negatived,  I  think  the 
proposal  that  such  a  rate  should  be  made  would  have  been  put  by 
the  chairman  to  the  minority.  But  instead  of  that  course  being 
taken,  the  churchwarden  *addre88ed  his  proposal  to  those  only  who  [  *794  ] 
were  willing  to  concur,  not  in  a  rate  generally,  but  in  a  2«.  rate ; 
and  his  invitation  resulted  in  eighteen  parishioners  signing  the  2«. 
rate ;  it  being,  tor  anything  that  appears,  quite  uncertain  whether 
the  persons  composing  the  minority  were  unanimous  in  favour  of  a 
2s.  rate,  and  no  opportunity  was  offered  to  any  one  to  vote  against  it. 
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GoBMNG  It  seems  to  me,  therefore,  that  the  2«.  rate  was  adopted  upon  the 
Vblby.  understanding  that  such  rate  had  been  refused  by  the  majority  of 
the  vestry. 

In  proceeding  to  consider  the  main  question,  whether  the  refusal 
of  the  majority  of  the  vestry  to  make  a  church-rate,  when  legally 
bound  to  do  so,  gave  authority  to  the  minority  to  make  a  rate  to  the 
exclusion  of  the  majority  from  interfering  in  the  matter,  I  cannot 
but  observe  that,  notwithstanding  the  parties  have  expressed  their 
desire  that  such  question  should  be  decided,  yet  numerous  points 
have  been  raised  by  both  sides,  many  of  which,  if  valid,  would 
preclude  the  necessity  of  any  such  decision. 

In  regard  to  that  question,  however,  there  is  no  ambiguity  as  to 
the  fact  that  the  rate  was  not  made  by  an  actual  majority  of  the 
vestry ;  but  it  was  made  in  direct  opposition  to  the  vote  of  the 
majority ;  and  adopting,  in  support  of  the  rate,  the  most  favourable 
construction  of  which  the  libel  will  admit,  the  facts  may  be  stated 
to  be  that  a  church-rate  was  required  to  put  the  church  in  a 
necessary  state  of  repair,  and  to  pay  the  expenses  incidental  to 
public  worship ;  that  at  a  vestry,  duly  assembled,  the  majority  of 
attending  parishioners,  upon  illegal  and  unfounded  grounds,  refused 
to  make  a  rate ;  and  that  the  rate  in  question  was  made  by  some  of 
the  inhabitants  assembled,  in  opposition  to  such  refusal  by  the 
majority. 

It  is  satisfactory  that  some  of  the  points  most  material  to  the 
decision  of  the  main  question  are  not  in  controversy.  It  is  admitted 
[  *796  ]  that  the  parishioners  of  every  parish  are  under  *an  imperative  legal 
obligation  to  provide  for  the  necessary  repair  of  the  church,  and  to 
the  expenses  incidental  to  public  worship.  It  is  admitted  that  the 
only  authority  by  which  a  valid  church-rate  can  be  made,  is  that  of 
the  legal  majority  of  the  parishioners  duly  assembled  in  vestry. 
And  it  is  admitted  that  the  rate  in  question  was  not  made  with  the 
consent  of  the  actual  majority  of  the  vestry. 

But  in  support  of  the  rate  it  is  said,  that  although  it  was  not 
made  by  an  actual  majority  of  the  assembled  vestry,  it  is  neverthe- 
less valid  as  having  been  made  by  a  constructive  legal  majority  of 
that  vestry.  The  course  of  reasoning  by  which  the  minority  is  said 
to  have  become  a  constructive  legal  majority  of  the  vestry,  is  by 
insisting  that  the  vestry  being  assembled  under  a  legal  obligation  to 
make  a  church-rate,  when  the  persons  constituting  the  majority 
refused  to  make  a  rate,  they  virtually  disclaimed  and  withdrew 
from  interference  in  the  only  duty  and  business  of  the  vestry, 
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whereby  the  vestry  became  constituted  only  of  the  persons  com-      GosMNa 
posing  the  minority,  who  were  willing  to  make  a  rate,  and  that  the       vsLBr. 
subsequent  interference  of  the  majority,  by  protesting  against  a 
rate  being  made,  was  equally  illegal  and  unavailing. 

The  general  proposition  that  no  pecuniary  charge  or  burden  can 
be  imposed,  but  upon  clear  and  distinct  authority,  is  not  contro- 
verted. But  the  present  rate  is  said  to  be  sustainable  upon  a 
principle  analogous  to  that  upon  which  votes  given  at  elections  to 
disqualified  candidates  are  held  to  be  unavailing,  or  as  it  is  called, 
thrown  away,  and  which  principle  it  is  said  requires  that  the  votes 
of  the  majority  refusing  to  make  a  rate  should  be  held  to  be 
altogether  nugatory. 

There  is  no  doubt  that  the  rule  or  principle  referred  to  has  been 
acted  upon  in  elections,  but  no  text-book  or  authority  has  been 
mentioned  in  which  it  has  been  recognized  as  *a  general  principle,  [  *796  ] 
or  has  been  adopted  in  other  than  election  cases,  still  less  in 
cases  connected  with  the  imposition  of  pecuniary  burdens,  or  as 
creating  an  exception  to  the  admitted  rule  of  law  that  a  valid 
church-rate  can  alone  be  made  by  a  majority  of  the  vestry. 

The  history  of  church-rates  and  the  law  which  has  hitherto  been 
recognized  as  applying  to  them  may  require  a  remark.  Numerous 
instances  have  heretofore  occurred  of  vestries  refusing  to  do  their 
duty  by  making  a  required  church-rate,  and  during  that  time  many 
learned  Judges  have  filled  the  courts  of  law  and  the  Ecclesiastical 
Courts.  And  the  study  of  the  ecclesiastical  law  was  more  generally 
pursued  in  former  than  in  modem  times,  and  many  of  the  higher 
clergy  were  familiar  with  it,  but  no  exception  to  the  general 
proposition  of  the  power  to  make  a  church-rate  being  in  the 
majority  of  the  vestry  has  ever  been  suggested,  nor  any  mode  by 
which  the  illegal  refusal  of  a  vestry  to  do  its  duty  could  be  counter- 
vailed. The  evil  was  considered  irremediable  except  by  coercion  of 
the  contumacious  parishioners,  and  the  method  of  coercion  resorted 
to  was  either  excommunication  or  interdict,  the  latter  of  which 
proceedings  involved  those  willing  to  make  a  rate,  alike  with  the 
unwilling,  in  one  common  punishment.  But,  although  no  rate 
might  be  made,  the  injustice  was  alleviated  by  those  who  professed 
their  willingness  to  concur  in  making  a  rate  being  absolved,  which 
it  is  not  probable  would  have  been  done,  but  upon  the  assumption 
of  the  inability  of  the  absolved,  of  their  own  power  in  vestry,  to 
make  the  required  rate. 

When  the  lengthened  period  during  which  this  state  of  things 
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GosLiKo      continued  is  considered,  while  the  absence  of  any  power  to  make  a 

Velky.       valid  church-rate  in  opposition  to  a  contumacious  majority  was 

deeply  lamented,  a  strong  presumption  arises  against  the  validity 

[  *797  ]  of  the  remedy  supposed  to  *be  recently  discovered,  the  discovery  or 
invention  of  which  is  not  recommended  by  the  artificial  presumption, 
contrary  to  truth  and  fact,  upon  which  it  rests. 

The  application  of  the  principle  seems  to  require  that,  while  the 
law  is  admitted  to  be,  that  a  rate  can  only  be  made  by  a  vote  of  the 
majority  of  the  vestry,  yet,  if  such  majority  shall,  contrary  to  legal 
duty,  vote  against  making  a  rate,  the  law  presumes  from  such  vote, 
that  the  majority  withdrew  from  all  interference  in  the  matter  of 
making  a  church-rate,  and  became  virtually  absent  from  the  vestry, 
and  BO  became  disentitled  to  any  opportunity  of  voting  upon  any 
rate,  of  whatever  amount,  the  minority  might  propose  to  adopt ;  the 
simple  efifect  being  to  transfer  a  power  of  taxation,  hitherto  held  to  be 
by  law  possessed  only  by  a  majority,  to  the  minority ;  and  this  effect 
is  said  to  be  warranted  and  supported  by  analogy. 

The  distinction  must  never  be  overlooked  between  persons  upon 
whom  the  law  has  bestowed  power  and  authority  declining  to 
interfere  in  relation  to  the  subject-matter  to  which  the  power  and 
authority  apply,  and  those  who  insist  upon  acting  in  relation  to  it, 
and  who  object  to  the  power  and  authority  exercised  adversely 
to  or  without  them.  In  the  first  case,  if  the  majority  of  the 
parishioners  in  vestry  should  ref usie  to  vote  or  interfere  upon  the 
question  whether  a  church-rate  shall  be  made,  and  quiescently 
leave  the  whole  matter  to  be  managed  by  the  other  assembled 
parishioners,  there  can  be  no  doubt  that  the  quiescent  majority 
would  be  bound  by  a  rate  made  by  the  minority.  Such  a  result 
can  hardly  be  said  to  follow  in  the  second  case  ;  and  in  this 
instance  the  actual  interference  of  the  majority  throughout  was 
recognized  by  the  vestry,  as  well  by  the  amendment  being  put  to 
the  vote,  as  also  by  the  protest  against  the  attempt  to  make  a  rate 
in  spite  of  their  dissent  being  entered  as  part  of  the  proceedings  of 

[  *798  ]  the  vestry.  *Under  such  circumstances,  to  presume  absence  and 
non-interference  is  to  presume  against  the  recorded  facts. 

It  is  not  unimportant  that  the  argument  in  favour  of  the  rate 
not  only  bestows  the  power  of  making  a  rate,  but  also  the  power  of 
regulating  and  deciding  upon  the  amount  of  it,  which  involves 
many  points  of  discretion,  in  which  absent  persons  were  interested. 
If  .  the  law  which  has  hitherto  prevailed  is  discovered  to  be 
founded  in   error,   and    the  correct    rule  of    law  is,  that   when 


TOL.  xciv.J       1853.     H.  L.     4  H.  L.  C.  798—799.  877 


the  majority  of  the  vestry  refuses  to  make  a  required  rate,  the  gosuno 
power  to  make  such  rate  devolves  upon  the  minority,  it  seems  to  me  vklict. 
that  the  law  ought  to  be  so  declared  in  plain  terms.  But  I  think  the 
law  ought  not  to  be  altered  upon  the  authority  of  remote  and 
analogous  circuitous  reasoning,  and  tortuous  presumptions  and 
constructions  regarding  the  acts  and  intentions  of  men,  contrary  to 
palpable  fact  and  truth. 

While  it  is  said  that  the  rate  is  valid  upon  a  principle  analogous 
to  that  adopted  in  election  cases,  the  principle  thus  relied  upon  has 
never  been  distinctly  enunciated,  and  I  have  not  been  able  to 
discern  in  those  cases  any  principle  which  seems  to  me  to  be 
applicable,  either  directly  or  by  analogy,  to  the  present  case. 

It  is  admitted  that  it  is  essential  to  the  validity  of  a  church-rate, 
that  it  should  be  valid  by  a  majority  of  the  vestry ;  and  it  cannot 
be  contended  that  the  rate  in  question  had  the  sanction  of  the 
majority,  or  was  ever  put  to  the  vote.  The  most  that  is  said 
is  that  the  amendment  was  not  a  negative  of  the  rate,  and  the 
justification  of  the  omission  to  put  the  rate  to  the  vote  is,  that  it  is 
said  it  would  have  been  an  idle  and  useless  ceremony  to  have  done 
so,  as  the  vote  for  the  amendment,  although  not  in  itself  involving 
a  negative  of  the  proposed  rate,  yet  demonstrated  that  the  majority 
who  voted  for  the  amendment  would  also  vote  *against  the  proposed  [  ^799  ] 
rate.  But  I  cannot  admit  that  the  rate  can  have  any  greater 
degree  of  validity  than  would  have  attached  to  it  if  it  had  been  put 
to  the  vote  and  negatived  by  the  majority,  as  it  is  assumed  would 
have  been  the  event.  And  there  seems  to  be  still  greater  difficulty 
in  maintaining  the  validity  of  a  rate  which  was  shown  to  be  dis- 
tinctly negatived  by  a  majority  of  the  vestry.  I  doubt  if  the  effect 
of  an  anticipated  negative  can  be  evaded  by  omitting  altogether  to 
put  a  rate  to  the  vote.  Suppose  after  the  amendment  had  been 
carried  the  vestry  had  adjourned  for  half  an  hour,  more  or  less,  the 
parishioners  all  remaining  in  the  vestry,  could  the  minority  at  an 
adjourned  vestry  have  adopted  a  rate  in  a  manner  to  preclude  any 
voting  upon  it  ? 

Considering  that  by  law  an  affirmative  vote  of  the  majority  of 
the  vestry  is  essential  to  the  validity  of  a  church-rate,  it  seems  to 
be  an  extraordinary  position  that  a  negative  vote  given  by  the 
majority,  although  contrary  to  the  legal  duty  of  the  voters,  is  not 
only  unavailing,  but  that  it  also  destroys  the  voting  capacity  of  the 
majority  upon  any  other  question.  The  question  upon  the  amend- 
ment was,  whether  the  vestry  should  refuse  to  make  any  rate,  which 
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GoBLiNo  was  carried  in  the  affirmative.  Those  who  supported  the  rate  say 
Velbt.  ^^^^  ^^6  question,  whether  a  28.  rate  should  be  made,  remained 
unaffected  by  such  vote ;  and  yet  it  is  contended  that,  by  voting  for 
the  amendment,  the  majority,  and,  with  the  majority,  the  absent 
parishioners,  lost  altogether  the  right  of  having  the  28.  rate  put  to 
the  vote. 

The  entry  of  the  proceedings  proves  that  the  vestry  acted  at  the 
outset  according  to  the  usual  form,  under  a  chairman,  and  decided 
propositions  by  vote,  but,  without  any  question  being  put  in  regard 
to  departing  from  that  course,  authority  was  assumed  to  make  the 
rate  in  a  different  manner,  that  is,  not  through  the  agency  of  the 
[  •800  ]  chairman,  *nor  by  putting  it  to  the  vote.  The  object  intended  to  be 
gained  by  not  putting  the  2«.  rate  to  the  vote,  was  obviously  that 
the  majority  might  not  have  an  opportunity  to  vote  against  it, 
which  I  think  could  not  lawfully  be  done ;  and  it  seems  to  me  that 
the  validity  of  the  rate  ought  to  be  determined,  either  as  having 
been  negatived  by  the  amendment  (which  I  think  it  was),  or  as  not 
having  been  put  to  the  vote,  and  being  invalid  for  that  reason. 

Many  cases  may  be  imagined  by  which  the  soundness  of  the 
principle  contended  for  may  be  tested.  Suppose  a  Commissioner 
of  Oyer  and  Terminer,  with  a  power  of  executing  it,  given  to  a 
majority  of  the  Commissioners  duly  assembled,  and  that  the 
Commissioners  being  assembled,  the  majority  of  those  present, 
instead  of  executing  the  commission,  should  assume  authority  to 
control  the  proceedings,  and  for  bad  reasons,  or  no  reason,  and 
contrary  to  legal  duty,  should  protest  against  the  commission  being 
executed.  In  such  a  case,  very  few  lawyers,  who  might  compose 
the  minority,  would,  in  defiance  of  a  protest  by  the  majority, 
proceed  to  trial,  judgment,  and  execution  under  it.  And  it  would 
not  be  an  easy  task  to  maintain  the  validity  of  a  judgment 
pronounced  by  the  minority  under  such  circumstances,  the  record 
disclosing  the  facts.  The  case  thus  supposed  arrests  the  attention 
from  its  importance,  but  the  argument  is  the  same  whether 
applied  to  important  or  to  trifling  trials,  whether  for  capital 
offences  or  for  petty  misdemeanour,  or,  as  it  seems  to  me,  to  the 
.  making  of  a  church-rate. 

If  the  principle  contended  for  be  general  and  sound,  considering 
its  great  importance  and  the  extensive  application  of  which  it  is 
capable,  it  is  extraordinary  that  such  a  principle  should  nowhere 
be  recognized,  except,  as  it  is  said,  in  election  cases.  I  cannot 
think  that  its  recognition  as  a  general  principle  should  be  firtst  found 
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in  a  case  relating  to  the  impoBition  of  a  pecuniary  burden.    The      Goslino 
so-called  "principle  "  seems  to  *me  not  more  sound,  although  more       vklky. 
dangerous,  than  some  of  those  which  have  heretofore  been  adopted       [  *80i  ] 
to  warrant  the  imposition  of  pecuniary  burdens,  and  which  in  their 
consequences  have  not  left  a  reasonable  motive  for  imitation,  but 
have,  on  the  contrary,  led  to  most  distinct  declarations  of  the  law, 
to  the  effect  that  such  burdens  cannot  be  supported  but  upon  the 
clearest  authority.    The  application  of  this  novel  doctrine  to  a  case 
like  the  present  is  only  calculated  to  produce  perpetual  conflict  and 
litigation,  as,  if  the  majority  of  a  vestry  should  be  determined  to 
defy  the  law  or  to  evade  it,  means  will  be  found  to  accomplish  the 
purpose  by  voting  illusory  rates,  or  by  confining  the  vote  to  a 
simple  negative  of  every  rate  proposed,  or  by  resorting  to  other 
equally  inconvenient  but  effectual  means. 

In  large  bodies,  whether  acting  politically  or  judicially,  the  reasons 
of  a  majority  for  voting  against  the  adoption  of  proposed  measures 
may  often  be  impugned,  and  held  by  the  minority  to  be  irrelevant 
or  otherwise  invalid,  and  made  the  pretence  on  the  part  of  the 
minority  for  assuming  the  character  and  power  of  a  majority. 

It  has  been  properly  asked.  May  a  minority  of  the  House  of 
Commons  elect  a  Speaker  in  opposition  to  the  majority  ?  May  the 
minority  of  the  House  of  Commons  meet  and  grant  supplies  against 
the  dissent  of  the  majority  ?  May  the  minority  of  the  House  of 
Lords  proceed  to  judgment  upon  an  impeachment,  or  any  other 
judicial  proceeding,  against  the  dissent  of  the  majority,  upon  the 
alleged  ground  that  the  dissent  of  the  majority  to  pronounce  judg- 
ment is  founded  upon  insufficient  or  illegal  grounds?  In  like 
manner  and  circumstances.  May  the  minority  of  justices  in  Session 
act  in  opposition  to  the  dissent  of  the  majority  ? 

I  am  not  aware  of  any  authority  for  the  position  that,  where  the 
law  gives  a  power  to  a  definite  number  or  a  definite  portion  of  an 
indefinite  number,  the  refusal  of  the  ^majority  to  concur  in  the  [  *802  ] 
proposed  exercise  of  the  power  is  of  the  less  legal  effect  as  a  nega- 
tive, because  such  refusal  may  be  illegal  and  may  even  subject  the 
party  making  it  to  punishment. 

The  principle  contended  for  is  so  novel,  so  extremely  important, 
and  may  be  of  such  extensive  application,  that  the  authorities  which 
are  supposed  to  establish  or  recognize  it  require  to  be  carefully 
examined.  These  authorities  are  limited  to  certain  election  cases ; 
but  I  cannot  discover  the  connection  or  analogy  between  the  rules 
which  govern  corporate  elections  and  the  law  which  gives  the  power 
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Gosling  to  impose  pecuniary  burdens.  To  support  the  imposition  of  a 
veIbt.  pecuniary  burden  by  the  application,  by  analogy,  of  such  rules  to 
matters  of  taxation,  does  not  seem  to  be  consistent  with  the 
admitted  law,  that  taxation  can  only  be  enforced  upon  clear  and 
undoubted  authority.  It  may  be  observed  also,  that  the  law 
regarding  elections  stands  much  less  upon  principle  and  more 
upon  absolute  rules,  originating  in  that  peculiar  branch,  and  for  the 
most  part  never  yet  applied  to  any  other  branch  of  the  law,  than  it 
does  in  most  other  departments  of  it. 

Four  cases  have  been  cited  and  relied  upon,  as  establishing  or 
recognizing  the  principle  which,  it  is  said,  supports  the  validity  of 
the  rate.     Two  of  the  cases  cited  were  decided  during  the  time 
when  Lord  Mansfield  presided  in  the  Court  of  King's  Bench,  one 
during  the  time  when  Lord  Chief  Justice  Lee  presided ;  and  the 
fourth  case,  during  the  time  when  Lord  Ellenborough  presided ;  in 
which  last  case  the  judgment  was  affirmed  in  the  House  of  Lords. 
The  cases  referred  to  are   Taylor-  v.  Mayor  of  Bath,  reported  in 
Luder  (i),  and  cited  in  Rex  v.  Hawkins  (2).     The  two  cases  decided  in 
[  •803  ]       the  time  of  Lord  Mansfield  are  *Oldknoiv  v.  Wainwright  (3),  and 
Rex  V.  Monday  (4) ;  and  the  case  in  Lord  Ellenborough's  time  was 
Rex  V.  Hawkins.    I  will  state  first  the  simple  facts  of  the  cases  relied 
upon,  and  then  consider  their  authority  and  application  to  this  case. 
The  case  of  Taylor  v.  The  Mayor  of  Bath  (I),  a,nd  correctly  stated 
in  Rex  v.  Parry  (6),  related  to  the  election  of  common  councilmen 
for  the  Corporation  of  Bath.     The  elective  body  consisted  of  the 
major  part  of  the  mayor,  the  recorder,  the  aldermen,  and  common 
councilmen.     A  meeting  of  twenty-seven  electors  was  held  ;  three 
candidates  were  proposed  :  Taylor,*  Bigg,  and  Kingston.     Bigg  was 
not  qualified,  and  before  the  election  notice  was  given  of  his  dis- 
qualification ;    Bigg  polled  fourteen   votes,   Taylor   thirteen,   and 
Kingston  one.     The  question  turned  upon  Taylor's  election ;  upon 
a  motion  by  Taylor  for  a  niandamusy  the  Court  held  Taylor  duly 
elected,  on  the  ground  that  the  votes  for  Bigg,  after  notice  of  his 
disqualification,  were  thrown  away,  and  did  not  operate  as  a  nega- 
tive against  Taylor.     The  case  of  Rex  v.  Hawkins  (^)  was  decided 
upon  the  same  point  precisely,  so  far  as  it  has  any  relation  to  this 
case,  and  upon  the  authority  of  Taylor  v.  Mayor  of  Bath.     These  two 
cases  are  cited  as  decisive  authorities,  to  the  efifect  that  where  votes 

(1)  3  Luder's  Election  Cas.  324.  (4)  Cowp.  530. 

(2)  10  East,  211  ;  2  Dow.  124.  (o)  14  East,  558,  n. 

(3)  2  Burr.  1017;  1  Sir  W.  lil.  229. 
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are  given  after  notice  to  a  disqualified  candidate,  the  election  must     Gosling 
be  decided  as  if  no  such  votes  had  been  given.  Vblby. 

The  case  of  Oldknoiv  v.  Wainn right  (i)  is  reported  in  association 
with  Rex  v.  Foxcroft.  The  case  came  before  the  Court  upon  a 
special  verdict  in  a  feigned  issue,  which  had  been  directed  to  try 
the  validity  of  the  election  of  one  Seagrave  to  the  ofl&ce  of  Town- 
clerk  of  Nottingham,  *and  the  special  verdict  found,  among  other  [  •804  J 
facts  not  relevant  to  this  case,  that  at  a  meeting  of  twenty-one 
corporators,  Seagrave  was  the  only  candidate  put  in  nomination 
for  the  ofl&ce  ;  that  only  nine  of  the  corporators  voted,  and  they  all 
voted  for  Seagrave ;  that  after  the  election  had  begun,  and  after 
votes  had  been  polled  for  Seagrave,  eleven  of  the  corporators  pro- 
tested against  the  election  proceeding,  upon  the  ground  that  the 
ofl&ce  was  full  by  Foxcroft ;  that  the  protest  was  disregarded,  and 
the  mayor  declared  Seagrave  duly  elected,  and  he  was  sworn  in  and 
was  held  to  be  well  elected,  it  having  appeared  that  Foxcroft  was 
not  well  elected. 

Lord  Mansfield,  in  giving  judgment,  said,  **  That  the  electors 
who  protested  had  no  right  to  stop  in  the  middle  of  an  election  ; 
that  there  was  no  question  of  adjournment;  that  the  protesting 
electors  had  no  way  to  stop  the  election,  when  once  entered  upon, 
but  by  voting  for  some  other  person  than  Seagrave,  or  at  least 
against  him;  whereas  they  had  only  protested  against  an  election." 
And  Lord  Mansfield  also  said,  "  Whenever  electors  are  present 
and  do  not  vote  at  all,  as  they  have  done  here,  they  virtually 
acquiesce  in  the  election  made  by  those  who  do  vote." 

The  case  of  Rex  v.  Monday  {2)  was  also  decided  by  Lord  Mansfield. 
That  related  to  the  election  of  seven  aldermen  for  the  borough  of 
Portsmouth.  The  electors  were  the  majority  of  the  mayor,  aldermen, 
and  burgesses.  The  mayor  and  four  aldermen  assembled.  Three 
aldermen  protested  against  the  meeting,  but  the  mayor  and  one 
alderman  persisted  in  going  to  the  election,  and  proposed  seven 
candidates  and  voted  for  them ;  notwithstanding  the  protest, 
the  three  aldermen  voted  against  them,  and  then  proposed  seven 
other  candidates,  six  of  whom  were  objected  *to  as  disqualified.  [  ♦805  ] 
The  defendant  was  one  of  the  seven  proposed  by  the  mayor 
and  one  alderman,  and  the  question  was  as  to  the  validity  of 
his  election. 

Lord  Mansfield  said  that  the  difference  between  Parliamentary 
elections  and  corporate  elections  must  not  be  confounded ;  that  in 
(1)  2  Burr.  1017.  (2)  Cowp.  530. 
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Gosling  Parliamentary  elections  there  was  no  mode  of  defeating  one  candi- 
YBr.BT.  date  but  by  voting  for  another,  but  that  in  corporations  it  was  a 
different  thing ;  and  that,  as  the  seven  candidates  had  been  pro- 
posed in  one  list,  the  question  was  whether  the  seven  should  be 
elected,  and  the  only  answer  to  be  given  was  "Yes,"  or  "No." 
And  upon  that  question  there  had  been  a  majority  against  the 
seven  in  form  and  substance,  which  made  an  end  of  the  whole 
matter.  The  judgment  was  against  the  validity  of  Monday's 
election,  not  only  upon  the  ground  of  a  negative  majority  against, 
but  also,  that  four  of  the  candidates  for  whom  the  three  aldermen 
voted  were  eligible. 

It  may  be  proper  to  remark  that,  in  Rex  v.  Monday,  and  in 
Oldknow  V.  Wainwright,  Lord  Mansfield  seems  to  have  repu- 
diated the  dictum  of  some  of  the  Judges  in  the  case  of  Taylor  v. 
The  Mayor  of  Bath,  that  a  negative  vote  could  not  be  given  in 
corporate  elections. 

In  Oldknow  v.  Wainwright  Mr.  Justice  Wilmot  cited  the  case 
of  Rex  V.  Withers  (i),  a  cade  where  five  electors  had  voted  and  six 
refused  to  vote,  and  the  Coubt  had  held  that  the  six  had  virtually 
consented.  What  the  objection  to  the  election  was,  only  appears 
by  inference ;  and  it  would  seem  to  have  been  that  the  candidate 
had  not  received  the  affirmative  votes  of  the  majority  of  the 
elective  body.  It  does  not  appear  that  any  elector  voted  against 
him,  or  for  any  other  candidate;  and  it  being  cited  as  an 
authority  for  the  decision  then  about  to  be  given  in  Oldknow  v. 
f  *806  ]  Wainwright,  Hhe  inference  is,  that  it  was  considered  to  show  that 
the  majority  of  the  corporators  actually  voting  constitutes  the 
elective  body,  whatever  may  be  the  nxmiber  of  electors  required 
to  be  present  to  constitute  a  good  meeting. 

In  the  cases  cited,  the  elections  took  place  by  virtue  of  the 
charters,  no  vote  of  any  kind  being  necessary  to  sanction  them, 
and  it  was  no  condition  in  the  election  of  the  candidates  that  they 
should  obtain  a  majority  of  the  corporators  assembled,  but  only  a 
greater  number  of  votes  than  any  rival  candidates ;  except  that  in 
Oldknow  V.  Wainwright  (2),  Lord  Mansfield  stated  that,  in  cor- 
porate elections,  negative  votes  might  be  given  against  a  candidate; 
and  he  observed  that  those  who  objected  to  an  election  taking  place 
had  not  voted  against  Seagrave ;  whereas  in  Parliamentary  elec- 
tions there  was  no  mode  of  opposing  the  election  of  the  candidate 

(1)  2  Burr.  1020.     See  the  note  of  (2)  1  Sir  W.  Bl.  229  ;  2  Burr.  1017, 

the  reporter. 
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other  than  by  voting  for  a  rival  candidate.  And  in  Rex  v.  Gosliko 
Monday  (i)  that  doctrine  was  acted  upon.  The  aldermen  who  first  velkt. 
protested  against  any  election  taking  place,  voted  against  the  can- 
didates proposed  by  the  mayor,  and  also  for  seven  candidates  of 
their  own  nomination,  and  such  of  those  candidates  as  were  qnali- 
fied  were  held  to  be  duly  elected,  to  the  exclusion  of  those 
nominated  by  the  mayor  and  the  one  alderman. 

The  distinction,  I  repeat,  between  those  cases  and  the  present  is, 
that  the  law  did  not  require  any  vote  of  the  corporation  assembled 
to  authorize  the  election,  but,  for  the  purpose  of  the  making  of  a 
valid  church-rate,  the  law  did  require  the  vote  of  a  majority  of 
the  assembled  parishioners.  Further,  in  the  election  cases,  the 
candidate  required  only  a  majority  of  those  who  should  vote 
either  for  or  against  him,  or  a  majority  over  any  rival  qualified 
candidate,  and  not  a  majority  of  the  corporate  ^assembly.  Again,-  [  *807  ] 
a  majority  of  the  assembled  corporators  voting  that  an  election 
should  not  take  place,  might  be  nugatory  to  stop  an  election 
prescribed  by  the  charter;  but  an  affirmative  vote  was  not 
required  to  sanction  the  election,  while  such  a  vote  is  required 
to  sanction  a  church-rate.  The  analogy,  therefore,  fails  in  the 
essential  point,  that  is,  that  to  make  an  election  a  lawful  election, 
no  vote  is  required,  and  for  the  election  of  the  candidates  only  a 
relative  majority  is  required,  that  is,  a  majority  of  the  votes 
polled  for  or  against  the  individual  candidate,  or  a  majority  of 
votes  over  a  qualified  rival  candidate.  Whereas,  in  this  case,  to 
make  a  valid  rate,  the  vote  of  a  majority  of  the  assembled 
parishioners  was  absolutely  required,  which  the  rate  in  question 
never  had;  and  further,  in  Rex  v.  Monday,  the  protest  of  the 
majority  of  the  electors  against  any  election  taking  place,  which 
was  an  idle  and  irrelevant  proceeding,  was  not  pretended  to  have 
the  eJBfect  of  disqualifying  them  from  voting  against  the  two  candi- 
dates they  opposed,  or  to  authorize  the  mayor  to  reject  their  votes, 
and  to  treat  them  as  having  virtually  withdrawn  from  the  business 
of  the  election,  and  to  declare  the  candidates  for  whom  the  mayor 
voted  to  be  duly  elected. 

I  cannot  perceive  any  view  of  that  case  which  renders  it  an 
authority  for  the  position,  that,  because  the  majority  here  had, 
for  irrelevant  reasons,  voted  against  any  rate  being  made,  the 
minority  acquired  the  power  to  make  the  2«.  rate  without  putting 
the  question  or  allowing  the  majority  an  opportunity  of  voting 

(1)  Cowp.  530. 


884  1858.     H.  L.     4  H.  L.  C.  807—809.  [r.r. 

Gosling      upon  the  question.     To  make  the  cases  analogous,  the  mayor  and 
Yklkt.       0^^  alderman  should  have  declared  the  candidates  favoured  by 
them  to  be  duly  elected  notwithstanding  the  protest  or  the  votes 
of  the  majority  against  them. 

Again,  in  Oldknow  v.  Wainwrlght  it  will  be  observed  that, 
[  ♦808  ]  although  the  majority  had  protested  against  any  election  *taking 
place,  so  far  from  the  Court  deeming  that  protest  to  have  disen- 
titled and  precluded  the  protesters  from  all  right  of  further  inter- 
ference, Lord  Mansfield  states,  among  the  grounds  for  his  opinion, 
that  the  protesters  had  not  moved  an  adjournment  before  the  elec- 
tion began,  importing  that  a  motion  of  adjournment  made  in  due 
time,  that  is,  before  the  election  began,  would  have  been  available, 
notwithstanding  their  previous  protest.  And  he  also  states  among 
those  grounds,  that  the  protesters  had  not  voted  against  Seagrave, 
.  importing  also,  that  they  might  have  done  so  effectually.  Sea- 
grave's  election,  therefore,  was  sustained,  not  because  by  the 
protest  those  who  made  it  virtually  withdrew  from  the  business 
of  the  election,  but  because  they  themselves  forbore  (not  that  they 
were  excluded)  further  to  act,  by  moving  an  adjournment  or  by 
voting  against  Seagrave. 

From  the  circumstances  in  Oldknow  v.  Wainwright  it  appears 
that  a  protest  that  no  election  should  take  place,  though  irrelevant, 
idle,  and  unlawful,  did  not  disentitle  those  who  made  it  from 
voting  upon  the  relevant  question  of  Seagrave's  election  ;  and  it  is 
to  be  inferred  from  the  cases  of  Taylm-  v.  The  Mayor  of  Bath,  and 
Hex  V.  Hawkins,  and  the  cases  cited  in  Oldknow  v.  Wainwright,  that 
notwithstanding  the  irrelevant  and  thrown-away  votes  for  the  dis- 
qualified candidates,  the  voters  who  gave  them  were  entitled  to  give, 
and  might  have  given,  if  they  had  thought  fit,  legal  and  effective 
votes  against  the  qualified  candidates,  but  which  they  did  not  do. 
The  cases  are  cited  as  authorities  for  the  point,  that  votes  given 
for  disqualified  candidates  are  not  only  nugatory  and  thrown  away, 
but  that  thereby  the  voters  are  excluded  from  interfering  further  in 
the  election,  and  that  the  election  may  proceed  upon  the  footing  of 
their  exclusion.  But  the  cases  of  Oldknow  v.  Wainwright  and 
Rex  V.  Monday  are  authorities  to  the  direct  contrary,  and  in  Taylor 
[  •809  ]  V.  The  *  Mayor  of  Bath,  and  in  Rex  v.  Hawkins,  and  the  other  cases 
cited,  no  attempt  was  made  by  the  voters  for  the  disqualified 
candidates  to  vote  against  the  qualified  candidates ;  and  therefore 
no  question  ftro&e  in  regard  to  their  right  to  do  so  if  they  had 
thought  fit. 
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It  is  true  that  in  Taylor  v.  The  Mayor  of  Bath,  Justices  Paob,  Goslino 
Ghappbll,  and  Wright  are  reported  to  have  said  that  negative  votes  vblky. 
could  not  be  given  in  corporate  or  Parliamentary  elections,  which 
opinion,  however,  seems  to  have  been  overruled,  if  not  in  Oldknow 
V.  Wainivright,  certainly  in  Rex  v.  Monday.  But  the  dictum  of 
Justices  Page,  Chappell,  and  Wright  did  not  refer  to  the  fact  of 
votes  having  been  given  for  the  disqualified  candidates,  but  was 
laid  down  as  a  general  rule  in  election  law. 

I  am  utterly  unable  to  discover  how  any  one  of  these  cases  shows 
that  what  is  called  an  irrelevant  vote,  whether  given  contrary  to 
the  legal  duty  of  the  party  or  not,  disqualifies  him  from  voting  upon 
a  distinct  proposition  to  be  afterwards  determined ;  that  is  to  say, 
I  do  not  perceive  any  proper  ground  for  holding  that  because  the 
majority  refuses  to  make  any  rate,  the  minority  may  make  a  rate 
of  any  given  amount,  and  exclude  the  majority  from  voting  upon 
it ;  and  that  such  rate  should  be  deemed  to  be  a  rate  made  by  a 
constructive  majority  of  the  vestry.  If  such  be  the  law,  it  is 
certainly  not  to  be  found  in  the  cases  cited. 

The  analogy  between  the  law  upon  which  the  rate  is  said  to  be 
valid,  and  that  which  prevails  in  Parliamentary  elections,  has  been 
said  to  be  complete,  because  no  vote  of  the  electors  can  prevent  the 
election  taking  place  pursuant  to  the  writ ;  and  because  votes  for  a 
disqualified  candidate  after  notice  are  nugatory.  I  cannot  admit 
the  analogy.  The  electors  have  no  control  over  Parliamentary 
elections.  Their  votes,  if  there  was  any  authority  to  take  them, 
can  neither  authorize  nor  prevent  an  election.  But  to  make  a 
♦church-rate,  a  vote  of  the  electors,  that  is  the  parishioners,  is  [  •sio  ] 
indispensable.  Nor  can  I  see  how  the  fact  that  no  vote  by  electors 
can  prevent  a  Parliamentary  election  taking  place  is  any  authority 
for  the  position  that  no  vote  by  the  parishioners  can  prevent  a 
church-rate  being  made.  In  the  absence  of  an  affirmative  vote  of 
the  vestry  there  is  no  authority  to  make  a  church-rate,  but  absence 
of  a  vote  of  the  electors  does  not  prevent  a  Parliamentary  election 
taking  place.  In  Parliamentary  elections  the  question  is  not.  Do 
you  approve  of  a  particular  candidate,  aye  or  no ;  but,  Do  you  prefer 
any  other  qualified  candidate?  If  there  is  no  other  qualified 
candidate,  there  is  no  mode  of  opposing  the  qualified  candidate 
put  in  nomination,  and  by  your  voting  for  a  disqualified  candidate 
after  notice.  Lord  Mansfield  says,  in  Oldknow  v.  Wainwiight,  it  is 
the  same  as  if  you  did  not  vote  at  all. 

But  suppose  there  to  be  three  candidates  for  a  borough  returning 
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GosLiiro  one  member,  and  one  of  the  candidates  is  disqualified,  and  certain 
Vblky.  electors,  after  notice,  vote  for  bim  ;  if  by  so  doing  they  have  thrown 
their  votes  away  and  are  to  be  deemed  as  not  having  voted  at  all, 
what  is  there  to  preclude  them  from  voting  for  one  of  the  qualified 
candidates  ?  The  authorities  cited  import  that  they  may  do  bO, 
which  favours  anything  rather  than  the  proposition  that  by  the 
irrelevant  vote  for  the  disqualified  candidate  they  excluded  them- 
selves from  any  farther  interference  in  the  election. 

But  I  ask,  upon  what  general  principles  of  law  are  these  rules 
relating  to  elections  founded  ?  I  wish  to  know  where  they  are  to 
be  found.  If  these  cases  are  supposed  to  be  governed  not  upon 
rules  peculiarly  and  only  applicable  to  them,  but  are  also  instances 
of  the  application  of  some  established  general  principles  of  law, 
reference  ought  to  be  made  to  the  depository  where  these  principles 
are  to  be  found,  or  other  instances  in  which  they  have  been  applied, 

[*8il  j  *ought  to  be  shown.  But  notwithstanding  that  ingenuity,  much 
beyond  what  is  ordinarily  exhibited  in  the  maintenance  of  a 
particular  case,  has  been  manifested  in  support  of  the  present  rate, 
yet  these  election  cases  are  alone  relied  upon. 

I  cannot  help  thinking,  that  the  circumstance  of  a  number  of 
persons,  no  doubt  respectable  in  their  general  character  and  position, 
having  been  so  misled  as  to  avow  their  determination  to  disobey  the 
law,  and  to  refuse  to  perform  an  obligation  unquestionably  resting 
upon  them,  is  so  extraordinary,  that  it  has  called  forth  much  energy 
to  overcome  such  illegal  resistance  to  the  law  and  duty.  But  I 
think  the  means  by  which  that  attempt  has  been  made,  if  successful, 
would  produce  public  mischief  much  beyond  that  which  is  sought 
to  be  redressed.  The  subjects  of  this  country  are  much  too  right- 
minded,  and  estimate  too  correctly  the  benefits  that  result  from  a 
general  obedience  to  a  law  while  it  exists,  and  the  enormous  evil 
which  may  result  from  persons,  of  the  class  of  the  ratepayers  of  a 
parish,  entering  into  an  open  and  avowed  combination  to  evade  or 
defy  the  law,  to  render  it  probable  that  the  evil  example  which  has 
been  set  will  be  followed  to  much  extent.  But  the  perversion  of  the 
law,  by  which  alone  I  think  this  rate  has  been  attempted  to  be 
supported,  and  the  adoption  by  the  courts  of  law  of  strained 
analogies  and  presumptions  in  favour  of  an  attempt  to  impose 
pecuniary  burdens  under  any  denomination,  are  calculated  not  only 
to  bring  discredit  upon,  and  to  destroy  confidence  in  the  law,  but 
also  to  produce  greater  and  more  permanent  evils  than  that  which 
it  is  the  object  of  such  a  course  to  prevent. 
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It  has  been  argued,  in  support  of  the  rate,  that  it  was  the  duty  gosmmo 
of  the  vestry  to  make  a  church-rate,  and  a  refusal  to  make  it  was  vklbt. 
unlawful,  and  that  the  majority  could  not  compel  the  minority  to 
do  or  join  in  an  unlawful  act,  or  to  *omit  to  perform  a  legal  duty,  [  •812  j 
which,  it  is  said,  would  be  the  effect  of  the  vote  of  the  majority, 
unless  the  right  and  power  of  making  a  rate  devolved  upon  the 
minority.  But  surely  the  fallacy  of  such  reasoning  is  very  obvious. 
It  is  only  the  duty  of  the  minority  to  use  all  lawful  means  in  their 
power  to  make  a  church-rate,  which  they  will  have  done  when  they 
shall  have  voted  for  a  rate.  But  if  the  law  requires  a  vote  of  the 
majority  of  the  vestry  to  make  a  valid  rate,  the  minority  is  neither 
guilty  of  an  illegal  act,  nor  guilty  of  any  unlawful  omission,  because 
it  is  coerced  and  counteracted  by  the  majority  to  whom  the  law  has 
confided  the  power  of  making  the  rate.  The  unlawful  act  is  rather 
in  the  attempt,  by  any  men,  to  assume  a  power,  which  the  law  has 
not  given  to  them,  to  make  a  rate  binding  others,  over  whom  the 
law  has  given  them  no  authority. 

The  general  principle  of  law  being  admitted,  that  the  power  of 
making  the  rate  is  given  to  the  majority  of  the  vestry,  the  onm  of 
proving  the  power  of  the  minority,  under  the  circumstances,  to 
make  the  rate  now  asserted  for  the  first  time,  is  upon  those  who 
make  the  assertion ;  and  I  think  no  such  power  has  been  proved  to 
exist  by  law.  I  have  thus  examined  the  election  cases  at  length, 
because  they  are  the  only  authorities  relied  upon  in  support  of  the 
rate,  and  I  have  anxiously  endeavoured  to  estimate  the  weight  of 
them,  and  their  application  to  this  case  ;  and  having  done  so,  I  do 
not  think  they  ought  to  be  deemed  to  be  authorities  for  the  purpose 
for  which  they  have  been  cited.  I  do  not  think  those  cases  establish 
or  recognize  any  principle  which  can  be  applied  to  this  case  or  made 
the  foundation  of  a  decision  in  support  of  the  rate  in  question. 
And  further,  I  am  of  opinion,  that  neither  principle  nor  authority 
has  been  produced  for  the  doctrine  that,  by  the  refusal  by  the 
majority  of  the  vestry  to  make  a  church-rate  when  it  is  their  duty, 
and  they  are  lawfully  required  to  do  *so,  the  power  of  making  the  [  •sis  ] 
rate  devolves  upon  the  minority  of  the  vestry.  And  I  am  of  opinion, 
that  the  libel  exhibited  in  the  Consistory  Court  shows  affirmatively 
that  the  rate  of  which  it  is  the  object  of  the  suit  instituted  in  that 
Court  to  enforce  the  payment,  is  an  invalid  rate. 

The  opinion  which  I  have  expressed  is  founded  upon  the  assump- 
tion, that  the  libel  is  to  be  construed  as  importing  that  the  rate  was 
made  by  the  minority  of   the  parishioners  in  vestry  who  voted 
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OosLiNa      against  the  amendment,  which  is  a  construction  more  favourable 

IT. 

Vklby.  for  the  support  of  the  rate  than  I  think  the  record  warrants.  In 
my  opinion,  the  true  construction  of  the  libel  imports  that  the  rate 
was  made  by  the  churchwardens  and  the  eighteen  parishioners  who 
signed  it ;  and  I  am  satisfied  that  all  opportunity  for  any  one  to  vote 
against  the  rate  was  studiously  excluded. 

Upon  the  view  of  the  case  which  I  have  taken,  I  am  prepared 
respectfully  to  recommend  to  your  Lordships  to  reverse  the  judgment 
of  the  Exchequer  Chamber  and  the  judgment  of  the  Court  of  Queen's 
Bench. 

Thb  Lord  Chancellor  (Lord  Cranworth)  : 

My  Lords, — Not  having  had  the  advantage  of  hearing  the  argu- 
ments in  this  case,  I  do  not  propose  to  take  any  part  in  the  discussion. 
I  rise  simply  for  the  purpose  of  saying  that,  having  followed  my 
noble  and  learned  friend  in  the  very  able  address  which  he  has 
made  to  the  House,  so  far  as  I  can  form  any  opinion,  not  having 
heard  the  arguments,  I  most  entirely  concur  in  what  has  fallen  from 
him,  with,  perhaps,  one  exception.  I  confess  my  impression  was, 
when  I  was  a  member  of  the  Court  of  Exchequer  Chamber,  and  the 
matter  was  before  me  then  with  the  other  Judges,  that  there  was 
sufficient  on  the  record  to  show  that  the  rate  had  been  made  by  all 
those  who  constituted  what  has  been  called  "the  minority."  Of 
[  *BU  ]  course,  as  I  ♦did  not  hear  the  case  argued  at  your  Lordships'  Bar, 
I  give  no  opinion  at  all  upon  the  case,  and  should  have  taken  no 
part  in  it,  had  it  not  been  that  my  noble  and  learned  friend  Lord 
Brougham,  who  did  hear  this  case,  but  was  compelled  by  ill  health 
to  quit  London  before  the  matter  came  under  final  decision  in  your 
Lordships'  House,  requested  me  to  say  that  having,  by  the  courtesy 
of  my  noble  and  learned  friend,  seen  the  opinion  that  he  was  about 
to  give,  in  moving  the  judgment  of  your  Lordships'  House,  he 
entirely  concurs  in  the  whole  judgment,  with,  perhaps,  that  same 
qualification  which  I  have  stated.  He  added,  that  the  doubt  he 
expressed  as  to  that  point,  rather  adds  to  the  force  of  this  judgment 
in  respect  of  the  main  result,  because  it  excludes  the  notion  of 
coming  to  this  conclusion  upon  any  other  ground  than  the  general 
ground  that  the  rate  must  be  made  by  the  majority,  and  that  no 
other  rate  is  valid. 

Judgment  of  the  Exchequer  Chamber,  and  judgment 
of  the  Court  of  Queen's  Bench,  reversed. 
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JEFFERY8   v.  BOOSEY  (1). 

(4  n.  L.  C.  815—996;  S.  C.  3  0.  L.  R.  625  ;  24  L.  J.  Ex.  81 ;  1  Jur.  N.  S.  615  ; 

revBg.  6  Ex.  680.) 

The  object  of  8  Anno,  c.  19  (2),  waa  to  encournge  literature  among  Britisli 
subjects,  which  description  includes  such  foreignera  as,  by  residence  here, 
owe  the  Crown  a  temporary  allegiance ;  and  any  such  foreigner,  first 
publishing  his  work  here,  is  an  "author"  within  the  meaning  of  the 
statute,  no  matter  where  his  work  was  composed,  or  whether  he  came  hera 
solely  with  a  view  to  its  publication. 

Copyright  commences  by  publication  ;  if  at  that  time  the  foreign  author 
IS  not  in  this  country,  he  is  not  a  person  whom  the  statute  meant  to  protect. 

An  Englishman,  tliongh  resident  abroad,  will  have  copyright  in  a  work 
of  his  own  first  published  in  this  country. 

B.,  a  foreign  musiciil  composer,  resident  at  that  time  in  his  own  country, 
assigned  to  R.,  another  foreigner,  also  resident  there,  according  to  the  law 
of  their  country,  his  right  in  a  musical  composition  of  which  he  was  the 
author,  and  which  was  then  unpublished.  The  assignee  brought  the  com- 
position to  this  country,  and,  before  publication,  assigned  it,  according  to 
the  forms  required  by  the  law  of  this  countiy,  to  an  Englishman.  The 
first  publication  took  place  in  this  country : 

Held,  reversing  the  judgment  of  the  Court  of  Exchequer  Chamber,  that 
the  foreign  assignee  had  not,  by  the  law  of  this  country,  any  assignable 
copyright  here  in  this  musical  composition. 

Per  Lords  Brougham  and  St.  Lbonards  :  Copyright  did  not  exist  at 
common  law ;  it  is  the  creature  of  statute. 

Per  Lord  St.  Leonards  :  No  assignment  of  copyright  under  the 
8  Anne,  c.  19  (2),  the  benefit  of  which  is  claimed  by  the  assignee,  although 
from  a  foreigner,  can  be  good  in  this  country,  unless  it  is  attested  by  two 
witnesses. 

Per  Lord  St.  Leonards  :  There  cannot  be  a  partial  assignment  of 
copyright. 

This  was  an  action  on  the  case  brought  in  the  Court  of  Exchequer 
by  T.  Boosey  against  G.  Je£ferys.  The  declaration  ^stated  that  the 
plaintiff  was,  and  still  is,  the  proprietor  of  the  copyright  in  a  certain 
book,  to  wit,  a  musical  composition  called,  **  Come  per  me  sereno,'* 
Becitativo  e  Cavatina  neir  Opera  La  Sonnambula,  del  M.  Bellini, 
which  said  book  had  been  and  was  first  printed  and  published  in 


(1)  Applied,  Kyle  v.  Jefferya  (I860) 
3  Macq.  H.  L.  C.  611.  Observed  on. 
Emperor  of  Austria  v.  Day  (1861)  3 
D.  F.  &  J.  217,  30  L.  J.  Ch.  690.  Dis- 
tinguished, Routledge  v.  Low  (1868) 
L.  R.  3  H.  L.  100,  37  L.  J.  Ch.  454, 
18  L.  T.  874.  Referred  to,  Morris  v. 
Wright  (1870)  L.  R.  6  Ch.  279,  284. 
22  L.  T.  78;  BoncicauH  v.   Chatttrton 

(1877)  5  Ch.  D.  267.  276,  46  L.  J.  Ch. 
305,  35  L.  T.  745;   Taylor  v.  Neville 

(1878)  47  L.  J.  a  B.  265  ;  Caird  v. 
Sime  (1887)  12  App.  Cas.  326,  343,  57 
L.  J.  P.  0.  2,  57  L.  T.  634 ;  Tuck  v. 
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PrnsUr  (1887)  19  Q.  B.  D.  54,  640,  56 
L.  J.  Q.  B.  553,  57  L.  T.  110 ;  Trade 
Auxiliary  Co,  v.  Middleshorovgh^  Ac, 
Assn.  (1889)  40  Ch.  D.  425,  434,  68 
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L.  T.  321  ;  Adam  v.  British  and 
Foreign  5.S.  Co.  [1898]  2  Q.  B.  430, 
433,  67  K  J.  Q.  15.  844,  79  L.  T.  31 ; 
Davidsson  v.  HUl  [1901]  2KB.  606, 
612,  70  L.  J.  K.  B.  788.  85  L.  T.  118. 
(2)  Repealed,  5  &  6  Yict  c,  45,  s.  1. 


890  1854.    H.  L.    4  H.  L.  C.  816—817.  [r.r. 

JsFFERTs  England,  and  within  twenty-eight  years  last  past,  and  which  copy- 
BowKY.  rigtit  was  subsisting  at  the  time  of  the  committing  of  the  grievances, 
&c.  Yet  the  defendant,  contriving  to  injure  the  plaintiff,  and  to 
deprive  him  of  the  gains,  &c.  which  he  might,  and  otherwise  would 
have  derived  from  the  said  book,  and  also  to  deprive  him  of  the 
benefit  of  his  copyright  therein,  heretofore  and  after  the  passing  of  a 
certain  Act  of  Parliament,  &c.  (the  6  &  6  Vict.  c.  45),  and  within 
twelve  months  before  the  commencement  of  this  suit,  to  wit,  &c. 
wrongfully,  and  without  the  consent  in  writing  of  the  plaintiff,  so 
being  the  proprietor  of  the  said  copyright,  did,  in  England,  unlaw- 
fully print  and  cause  to  be  printed  for  sale,  divers  copies  of  the  said 
book,  contrary  to  the  foim  of  the  statute.  And  the  defendant  further 
contriving,  &c.,  heretofore  and  within  twelve  calendar  months  next 
before  the  commencement  of  this  suit,  to  wit,  &c.,  did  wrongfully, 
and  without  the  consent  in  writing  of  the  plaintiff,  so  being  the  pro- 
prietor of  the  copyright,  unlawfully  sell  and  cause  to  be  sold,  and 
unlawfully  publish  and  cause  to  be  published,  and  expose  to  sale 
and  hire,  and  cause  to  be  exposed  to  sale  and  hire,  and  unlawfully 
had  in  his  possession  divers,  &c.  copies  of  the  said  book,  then  on 
those  days  and  times,  &c.,  well  knowing  the  said  copies,  and  each 
and  every  of  them,  to  have  been  unlawfully  printed,  contrary  to  the 
form  of  the  statute.  By  means,  &c.  the  plaintiff  has  been  hindered 
and  prevented  from  selling,  &c.,  and  his  copyright  has  been  and  is 
greatly  injured  and  damnified,  to  the  plaintiff's  damage. 
[  ♦817  ]  The  defendant  pleaded,  first,  that  the  plaintiff  was  not  *the  pro- 

prietor of  the  copyright  in  manner  and  form,  and  secondly,  that 
there  was  not,  at  the  time  of  committing  the  supposed  grievance,  a 
subsibting  copyright  in  the  book,  as  alleged. 

The  plaintiff  took  issue  on  these  pleas. 

The  cause  came  on  for  trial  before  Mr.  Baron  Rolfe,  at  the  sittings 
after  Easter  Term,  in  1850,  when  it  appeared  in  evidence  that  the 
opera  in  question  was  composed  at  Milan,  in  February,  1881,  by 
Yincenzo  Bellini,  an  alien,  then  and  since  resident  in  Milan  ;  that 
by  the  law  of  Milan,  he  was  entitled  to  copyright  in  this  opera,  and  to 
assign  such  copyright;  that  on  the  19th  of  February,  1881,  he  did, 
by  an  instrument  in  writing,  according  to  the  law  of  Milan,  assign 
the  copyright  to  Giovanni  Eicordi,  also  an  alien,  and  resident  in 
Milan ;  that  according  to  the  law  of  Milan,  such  copyright,  and  the 
right  of  assigning  the  same,  thereby  became  vested  in  Ricordi ;  that 
on  the  9th  day  of  June,  1881,  Ricordi  being  then  in  London,  duly 
executed,  according  to  the  laws  of  England,  an  indenture,  made 
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between  himself  and  the  plaintiff,  which  indenture  recited  the  above     Jkffbrts 

facts,  and  assigned  all  Ricordi's  interest  in  the  copyright  in  the      booaet. 

opera  to  the  plaintiff,  but  for  publication  in  the  United  Kingdom 

only.     The  plaintiff  further  proved  that  he  was  a  native-born 

subject,  resident  in  England ;  that  the  opera  was  first  published 

by  him  in  London  on  the  10th  June,  1881,  and  that  there  had  been 

no  previous  publication  thereof  in  the  British  dominions,  or  in  any 

other  country ;  and  on  the  same  day  the  book  was  duly  registered 

in  the  Stationers'  Company  and  copies  deposited  there  according  to 

law.    The  plaintiff  further  proved  that,  on  the  18th  of  May,  1844, 

he  caused  a  further  entry  to  be  made  in  the  registry  of  the  Stationers' 

Company,  for  the  purposes  of  the  statute  passed  in  the  5  &  6  Vict. 

c.  45,  and  these  entries   were  proved  in  evidence  at  the  trial. 

Mr.  Baron  Rolfb  ♦then,  in  conformity  with  the  decision  in  Boosey      [  •sis  ] 

V.  Purday{\),  directed  the  jury  that  the  matters  given  in  evidence 

were  not  sufficient  to  entitle  the  plaintiff  to  a  verdict  on  either  of  the 

issues,  and  that  the  verdict  must  be  found  for  the  defendant.    A  bill 

of  exceptions  was  tendered  to  this  direction.     The  cause  came  on  to 

be  heard  on  the  bill  of  exceptions  (which  set  forth  the  pleadings  and 

facts  above  stated)  before  the  Judges  in  the  Court  of  Exchequer 

Chamber,   on  the  20th   May,   1851,   when   judgment  was  given 

declaring  the  direction  at  the  trial  to  be  wrong,  and  a  venire  de 

novo  was  awarded  (2).    A  writ  of  error  was  then  brought  in  this 

House. 

The  Judges  were  summoned,  and  Lord  Chief  Justice  Jebvis, 
Lord  Chief  Baron  Pollock,  Mr.  Baron  Parke,  Mr.  Baron  Aldbrson, 
Mr.  Justice  Colbridoe,  Mr.  Justice  Maulb,  Mr.  Justice  Wiohtman, 
Mr.  Justice  Erlb,  Mr.  Baron  Platt,  Mr.  Justice  Williams,  and 
Mr.  Justice  Crompton  attended. 

Mr.  SerjL  Byles  and  Mr.  Quain,  for  the  plaintiff  in  error : 

The  judgment  of  the  Court  below  is  wrong,  for  Bioordi  possessed 
no  copyright  in  England,  and  his  assignment  passed  nothing.  It 
is  a  generally  understood  principle,  that  a  municipal  law,  such  as 
that  of  copyright,  does  not  extend  beyond  the  limits  of  the  country 
which  enacts  it.  If  the  laws  of  two  countries  conflict,  the  decision 
must  be  according  to  universal  principles  of  law,  or  according  to  the 
special  law  of  the  country  where  the  suit  is  prosecuted. 

(Lord  Brougham  :  That  principle  was  declared  in  this  House  in 
(1)  80  R.  R.  495  (4  Ex.  145),  (2)  6  Ex.  580, 
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JBPPERY8     Don  V.  Lippmann(i),  the  authority  of  which  *ha8  been  universally 
BooBBY.      recognized.     It  is  quoted  many  times  by  Story.) 

[  ♦819  ] 

In  the  United  States,  the  law  expressly  declares  that  no  person 
has  copyright  there  but  one  who  is  a  native  of  the  States,  or  a 
resident  in  them  ;  and  it  appears  doubtful  whether  he  must  not  be 
such  a  resident  as  may  become  an  American  citizen.  In  this 
country  the  law  has  not  been  so  expressly  declared  by  statute,  but 
the  statutes  that  have  been  passed  upon  that  subject  bear  a  similar 
interpretation.     Starting  from  an  acknowledged  point,  the  course  is 

[  ♦820  ]  perfectly  *clear.  The  case  of  Chappell  v.  Purday  (2)  decides  that  a 
foreign  author  resident  abroad,  whose  works  are  published  in 
this  country,  has  not,  under  the  statutes  of  8  Anne,  c.  19  (3),  and 
54  Geo.  III.  c.  156  (8),  any  copyright  here.  That  case  was  decided  in 
1845,  and  it  was  there  said  :  ''  The  general  question,  whether  there 
was  such  a  right  at  common  law,  was  elaborately  discussed  in  the 
great  cases  of  Millar  v.  Taylor  (4)  and  in  Donaldson  v.  Beckett "  (5). 
In  the  latter  of  these  cases,  it  was  distinctly  decided  that  copyright 
was  entirely  the  creature  of  the  statute, — a  decision  that  was 
adopted  and  recognized  by  Lord  Kbnyon,  in  Beckf&rd  v.  Hood  (6), 
and  seems  to  be  assumed  by  Lord  Ellbnbobouoh,  in  The  Univeisity 
of  Cambridge  v.  Bryer  (7),  and  asserted  by  Lord  Tentbrden,  in 
White  V.  Geroch  (8).  Hinton  v.  Donaldson  (9)  was  a  case  in  Scotland, 
that  preceded  the  decision  of  Donaldson  v.  Beckett  in  this  country, 
and  there  twelve  of  the  Judges  held  that  there  was  no  copyright  at 
common  law.  Lord  Monboddo  being  the  only  Judge  who  took  an 
opposite  view  of  the  question.  In  Boosey  v.  Purday  (lo),  where  the 
facts  were  the  same  as  here,  it  was  decided  that  a  foreign  author 
domiciled  abroad  had  no  copyright  in  England.  That  decision, 
which  was,  in  fact,  made  after  re-considering  an  opinion  to  the 
same  effect  previously  intimated  in  Chappell  v.  Purday  (ii),  seems  to 
have  been  misunderstood  when  the  present  case  was  in  the  Court  of 
Exchequer  Chamber. 

The  chief  case  on  the  other  side  is  that  of  Cocks  v.  Purday  (12), 

[  ♦821  ]       where  the  Court  of  Common  Pleas  held  that  *a  foreigner,  resident 

(1)  47  R  E.  1  (5  CI.  &  Fin.  1).  (8)  22  R,  R.  786  (2  B.  &  Aid.  298). 

(2)  69  R.  R.  698  (14  M.  &  W.  303).  (9)  Diet,  of  Decisions,  tit.  Literary 
(;^)  Repealed,  6&6  Vict.  0.45,  s.  1.  Property,  p.  8307;  Fol.  Die.  v.  3, 
(4)  4  Burr.  2303.  p.  388. 

(6)  Id,  2408 ;  2  Br.  P.  C.  129.  (10)  80  R.  R  495  (4  Ex.  145). 

(6)  4  R  R  527  (7  T.  R  620).  (11)  69  R.  R.  707  (14  M.  &  W.  319). 

(7)  16  Eaat,  317.  (12)  5  0.  B.  860. 
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abroad,  might,  in  a  book  first  published  by  him  in  this  country,     Jbffrrtb 
have  an  English  copyright  which  he  could  assign  to  another.     That      booset. 
decision   was  pronounced  in  1848.     After  that  came  Boosey  v. 
Davidson  {\)^  which  supported  Cocks  v.  Pur  day ,  and  indeed  adopted 
it  as  a  guiding  authority.     The  question  now  will  be,  whether  those 
decisions  can  be  supported. 

The  title  to  copyright  is  given  by  statute,  and  is  a  right  which  can 
only  be  exercised  in  England  according  to  the  statute.  *  ♦  There 
is  no  dispute  here  as  to  Ricordi's  Italian  copyright,  but  that  does 
not  give  the  plaintiff  any  rights  in  England.  Bellini's  assignment 
to  Bicordi  may,  for  this  part  of  the  argument,  be  assumed  to  have 
passed  to  Bicordi  what  Bellini  possessed,  but  that  was  Italian 
copyright  alone;  he  did  not  possess  any  English  copyright,  and 
therefore  he  could  not  pass  any  by  assignment.  *  *  In  the  argu- 
ment in  the  Court  below,  the  case  of  Gibbon  was  referred  to,  and  it  was 
said  that  he  was  domiciled  at  Lausanne,  and  was  for  such  a  purpose 
a  foreigner ;  but  the  reference  is  not  in  ♦point,  for  Gibbon  was  an  t  *®^^  1 
English  subject,  who,  though  he  lived  for  years  at  Lausanne,  never 
lost  his  English  domici  le.  *  *  And  in  fact  he  came  here  to  pu  blish 
his  work. 

(Thb  Lobd  Ghamcellob  :  Do  you  admit  that  if  he  had  established 
himself  at  Lausanne,  without  any  animus  revertendi,  he  would  have 
lost  his  rights  as  an  Englishman  ?) 

It  is  not  necessary  for  the  purposes  of  this  case  to  discuss  that 
question. 

(Thb  Lobd  Chancellob  :  I  do  not  say  whether  that  is  for  you  or 
against  you,  but  it  does  not  appear  clear  to  me  that  a  British  subject 
would  lose  them.) 

He  would  not ;  for  many  purposes  a  British  subject  may  have  two 
domiciles.     *     ♦     * 

The  doctrine  in  the  case  of  Donaldson  v.    Beckett  (2),  that   no        [  823  ] 
copyright  in  books  existed  at  common  law,  has  been  adopted  in  the 
United  States,  in  Wheaton  v.   Peters  (8),   which,   though   not   an 
authority  here,  is  evidence  of  the  opinion  which  eminent  Judges, 
educated  in  the  English  law,  entertain  on  the  subject.    If  the  right 

fl)  13  Q.  B.  257.  (3)  8  Peters'  E«p.  in  the  Supreme 

(2)  4  Burr.  2^08;  2  Br.  P.  0.  129.        Court  of  the  United  States,  591. 
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jRFFBRTB  oxisted  at  common  law,  it  must  have  existed  in  perpetuity,  which 
B008KY.  no  one  would  pretend.  Before  the  invention  of  printing,  no  man 
thought  of  having  what  is  now  called  copyright  even  in  the  letters 
which  he  wrote.     ♦     ♦     ♦ 

[  824  ]  There  is  no  trace  in  the  civil  law  of  such  a  right  as  to  literary 

compositions  ;  indeed  it  seems  to  have  been  the  other  way ;  for  in 
the  Institutes  (i)  it  is  said,  that  if  Titius  wrote  a  song,  or  a  history, 
or  a  speech  upon  my  paper,  the  paper  still  belonged  to  me. 
Literary  property  is,  in  truth,  a  property  in  ideas  only ;  it  is  not  the 
subject  of  possession  or  occupation,  and  therefore  never  could  have 
been  a  subject  of  a  common  law  right ;  nor  could  it  exist  upon 
general  principles  of  property ;  it  could  only  be  created  by  the 
express  provisions  of  the  legislative  power.  On  this  point,  the 
argument  of  Mr,  Yates  in  Tonson  v.  Collins  (2)  is  relied  on  ;  this  seems 
also  to  have  been  so  considered  in  France  :  Renouard  (3).     *     ♦     ♦ 

[  826  ]  The  words  used  in  the  statute  of  Anne  are  retrospective.    They 

give  to  the  "  author  of  any  book  or  books  already  printed,  who 
hath  not  transferred  to  any  other  the  copy  or  copies  of  such  book 
or  books,"  or  to  the  "  bookseller,  printer,  or  other  person  who  hath 
purchased  or  acquired  the  copy  or  copies  of  any  such  book,  in  order 
to  re-print  the  same,"  the  sole  right  of  printing  for  21  years.  These 
words  are  themselves  clear  evidences  of  the  belief  of  the  Legislature 
at  that  time  that  no  such  right  previously  existed,  but  that  it  was 
then  for  the  first  time  created.  *  *  But  if  it  should  still  be  con- 
tended that  that  statute  did  not  create,  but  only  regulated  the 
rights  of  an  author,  it  follows  that  the  statute  was  a  substitution 
for  the  common  law,  so  that  all  rights  of  authors  must  now  be 
taken  to  depend  entirely  on  its  provisions,  and  if  enforceable,  can 
only  be  so  by  an  exact  observance  of  those  provisions.    ♦     *     ♦ 

[  827  ]  The  Engraving  Acts  (4)  furnish,  by  analogy,  a  reason  for  saying 

that  the  object  of  the  Legislature,  in  the  statute  of  Anne,  was  to 
protect  and  encourage  labour  and  skill  in  this  country,  and  that  the 
Legislature  did  not  pretend  to  interfere  with  anything  that  was 
done  abroad :  Page  v.  Townsend  (6).  An  Act  of  Parliament  can  only 
be  applicable  to  aliens,  or  persons  out  of  the  dominions  of  England, 

[  828  ]       by  express  words.     *     *    Even  if  it  could   be  maintained,  that 

(1)  Vinnii  Inst.  Lib.  11.  Tit.  I.  s.  33,  (3)  Traits    des     Droits    d'Auteura 
de  Scripturd.     See  the  French  Code      (18.39). 

Civil,  88.  547  et  seq.  (4)  8  Geo.  11.  c.  13 ;  17  Geo.  III. 

(2)  1   Sir  W.   Bl.   i«01 ;   see  p.  333      c.  57  ;  7  &  8  Vict.  o.  12;  and  16  &  16 
etseq.  Vict.  c.  12. 

(5)  ^5  H.  E.  174  (5  Sim.  395). 
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thoagh  an  Act  may  not  extend  to  foreigners  by  words,  it  may  do  so  Jbffbrts 
in  principle,  and  that  that  is  the  case  with  these  Copyright  Acts,  boc^bt. 
and  if  Cocks  v.  Purday{\)  should  be  cited  as  an  authority  for  the 
proposition,  then  the  answer  is,  that  the  exception  to  any  such 
principle  exists  in  the  case  of  copyright  of  books  ;  for  it  is  admitted, 
that  if  a  foreign  author  first  publishes  his  work  abroad,  it  is,  by 
the  law  here,  pnhlicijuHs,  and  his  subsequent  publication  of  it  here 
cannot,  under  any  circumstances,  give  him  a  copyright  in  this 
country. 

Then,  as  to  the  form  of  the  assignment ;  if  Bellini  or  Bicordi  did 
possess  copyright  in  this  country,  assignable  here,  it  must  have 
been  by  virtue  of  the  laws  existing  in  this  country,  and  consequently 
the  forms  of  those  laws  must  have  been  observed,  in  order  to  make 
the  assignment  from  the  one  to  the  other  of  them  valid.  If  so, 
then  this  assignment  is  void,  as  not  being  attested  by  two  witnesses, 
Davidson  v.  Bohn  (2),  Power  v.  Walker  (3). 

(The  Lord  Chancellor  :  The  assignment  is  stated  in  the  bill  of 
exceptions  to  have  been  validly  executed  according  to  the  law 
of  Milan.     What  is  the  effect  of  that  here?) 

It  could  not  be  enforced  here.  The  bill  of  exceptions  should  have 
alleged  an  assignment  valid  by  the  law  of  England.  If  the  argu- 
ment that  the  right  exists  under  our  law  of  copyright  is  well 
founded,  then  the  assignment  comes  within  the  principles  of  our 
law,  which  having  created  it  must  govern  its  enjoyment ;  it  must 
be  executed  in  the  form  required  by  the  law  of  this  country,  and  it 
must  also  be  alleged  to  have  been  so  executed.    *    *    * 

Another  point  arising  on  the  bill  of  exceptions  is,  that  it  does  [  829  ] 
not  there  appear  that  it  was  ever  the  intention  of  Bellini  to  pass  an 
English  copyright  at  all.  It  is  merely  alleged  that  by  the  law  of 
Milan  he  was  entitled  to  copyright,  and  that  by  that  law  he 
assigned  to  Bicordi  his  interest  in  such  copyright,  and  the  right  of 
transferring  the  same.  But  all  that  is  so  stated  refers  to  the  law 
of  Milan  alone,  and,  for  anything  that  appears  in  the  bill  of 
exceptions,  the  only  agreement  was,  that  Bicordi  should  possess 
in  Milan  the  rights  which  Bellini  possessed  there ;  not  that  Bellini 
pretended  to  give,  or  Bicordi  to  purchase,  all  the  rights  which 
Bellini  himself  might,  by  possibility,  be  entitled  to  claim  elsewhere. 

(1)  6  C.  B.  860.  also  Clementi  y.  Walker,  26  E.  B,  669 

(2)  6  0.  B.  456.  (2  B.  &  C.  861), 

(3)  15  E.  B.  378  (3  M.  &  S.  7).    8©e 
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Jbffkbys  Lastly,  English  copyright  extends  all  over  the  British  dominions  : 
BoosET.  64  Geo.  III.  c.  166  (i) ;  is  an  indivisible  thing,  and  part  of  it  alone 
cannot  be  assigned :  Davidson  v.  Bohn  (2) :  here  the  assignment 
was  only  made  for  the  United  Kingdom,  and  therefore,  being  only 
an  assignment  of  part  of  the  right  which  Bicordi  professed  to  have 
received  by  transfer  from  Bellini,  was  bad. 

Sir  F.  Kelly  and  Mr.  Bovill  {Mr.  Raymond  was  with  them),  for 
the  defendant  in  error : 

The  construction  here  sought  to  be  given  to  the  statute  of  Anne, 
can  only  be  given  by  introducing  the  qualifying  words  "  British- 
born  subjects,"  or  "  subjects  of  Great  Britain,"  the  introduction  of 
which  would  occasion  confusion  and  injustice,  and  would  have  this 
operation,  that  a  foreigner  who  should  come  here  permanently  to 
reside,  and  should  then  become  the  author  of  an  immortal  work, 
would  be  refused  a  title  to  copyright.  Such  a  consequence, 
[  ♦830  ]  though  *implied  in  the  judgment  of  the  Court  of  Exchequer  in 
Boosey  v.  Purday(s)y  certainly  never  was  intended,  and  yet  it 
follows  necessarily,  from  the  argument,  that  the  statute  of  Anne 
applies  only  to  British-bom  subjects.     ♦     *     * 

(The  Lord  Chanobllor:  The  question  here  is  not  of  an  inter- 
national kind,  but  is  whether,  under  the  circumstances  of  this 
ease,  the  statute  of  Anne  has  secured  to  the  assignee  a  copyright 
property.) 

It  must  be  assumed,  as  stated  in  the  special  verdict,  that  Bicordi 
came  here  clothed  with  all  the  rights  which  the  law  of  Milan  could 
give  him  in  his  own  country.  Of  what  value  are  those  rights  here 
is  now  the  question.  It  is  submitted  that  the  moment  Bicordi 
arrived  here,  he  stood  in  the  same  situation  as  the  foreign  author 
himself.  He  brought  with  him  something  which  our  law  recognises 
as  property,  and  there  is  no  distinction  between  property  in  the 
hands  of  an  alien,  and  in  the  hands  of  a  British  subject.  The  law 
of  this  country  came  into  operation  both  upon  his  person  and  his 
property  ;  and  Bicordi  being,  for  the  purposes  of  our  law,  the 
author,  and  being  present  in  this  country,  had  the  right  of  exclusive 
publication  of  his  work,  and  could  assign  that  right  to  any  other 
[  881  ]  person  in  this  country.  *  *  The  protection  of  our  law  cannot 
be  confined  to  the  mere  substantive  property  of  the  foreigner,  but 

(1)  Repealed,  5  &  6  Vict.  c.  46,  s.  1.  (3)  80  E,  E,  495  (4  Ex.  145). 

(2)  6  0.  B.  456 ;  per  Maule,  J.  458. 
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extends  to  all  his  personal  rights.     Property  in  a  patent  may  be     Jbfpkuts 

held  in  trust  for  a  foreigner :  Beard  v.  Egerton  (l).     If  Ricordi  had       Boosey. 

brought  pictures  here,  no  one  could  say  that  the  pictures  would  be 

protected  from  injury,  but  that  he  himself  had  no  legal  right  to 

deal  with  those  pictures  as  his  property.     Our  law,  indeed,  not  only 

protects  him  and  his  property  while  here,  but  it  so  fully  recognises 

his  personal  rights,  that  it  protects  his  character,  as  property,  even 

while  he  is  abroad,  and  when  he  has  never  been  in  the  country : 

Pisani  v.  Lawson  (2).     *     ♦     It  is  not  because  the  forms  of  enforcing 

the  right  may  be  different  in  our  country  from  what  they  are  in 

another,  that  therefore  the  right  itself  does  not  exist.     Take  the 

analogy  of  bills  of  exchange ;  they  are  not  presentable  on  certain 

days  in  Milan ;  but  if  a  Milan  bill  of  exchange  is  brought  here,  the 

law  of  England  attaches  upon  it ;  it  becomes  presentable  according 

to  the  law  of  this  country,  the  rights  of  *the  holder  here  being       [  ♦832  ] 

quite  unaffected  by  that  difference  of  law  in  England  and  Milan, 

which  is  in  fact  a  mere  matter  of  regulation. 

The  question  arises  here  whether  copyright  existed  in  this 
country  before  the  statute  of  Anne.  That  it  did  so,  is  shown  by 
the  case  of  Roper  v.  Sir  eater  (d),  although,  of  course,  that  question 
is  not  very  material,  since  the  right  of  the  defendant  in  error  must 
now  be  regulated  by  that  statute  ;  but  still  it  is  of  some  importance, 
as  leading  to  a  conclusion  as  to  what  was  the  intention  of  the 
Legislature  in  passing  that  statute,  and  what  was  the  state  of 
the  law  on  which  that  statute  was  to  operate.  That  statute  was 
avowedly  passed  for  the  encouragement  of  learning. 

(Lord  Brougham  :  Do  you  read  it  thus, — for  the  encouragement 
of  learning  all  over  the  world.) 

No.  But  whoever  possesses  and  uses  learning  here,  to  that  man 
the  statute  applies,  if  he  gives  this  country  the  benefit  of  its  first 
production.     *     *     * 

(Lord  Brougham  :  In  former  times  were  Irish  editions  of  English 
books  imported  into  this  country,  on  being  proceeded  against  as 
piracies  ?  (4)) 

Nothing  is  known  on  that  subject.     But  that  question  itself  shows 

(1)  71  R.  E.  291  (3  0.  B.  97).  (4)  Sic.    Perhaps  we   should    read 

(2)  64  R.  K.  738  (6  Bing.  N.  C.  90).  **on  being  imported  into  this  country, 

(3)  Skin.  234  ;  reforrod  to  in  4  Burr,  proceeded  against  as  piracies. — ^W.  B. 
2316. 
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Jbpfebys  the  dangerous  consequence  of  constructively  introducing  into  a 
BoosBT.  statute  words  which  may  have  the  effect  *of  giving  a  peculiar 
[  *^33  ]  meaning  to  certain  of  its  provisions.  The  words  in  the  statute  are, 
"any  author  of  any  book,"  which  must  mean  every  author  of  every 
book.  What  is  the  difference,  as  to  any  principle  of  justice, 
between  a  book,  a  picture,  and  a  machine?  Suppose  these  words 
had  been,  not  "the  author  of  any  book,"  but  "the  projector, 
inventor,  maker,  or  manufacturer  of  any  machine  hereafter  to  be 
invented  and  manufactured ; "  would  or  would  not  those  words 
apply  to  foreigners?  If  they  would,  why  will  not  those  now  in 
the  statute  apply  to  authors? 

(The  Lobd  Chancellor  :  A  picture  is  analogous  to  a  manuscript ; 
but  a  picture  cannot  be  indefinitely  multiplied.  In  order  to 
resemble  the  printing  of  a  book,  your  analogy  must  be  confined 
to  things  that  can  be  so  multiplied ;  an  engraving  would  be  the 
same  as  a  book ;  but  that  is  arguing  idem  per  idem.) 

The  right  of  property  in  the  book  is  the  first  thing  to  be  estab- 
lished; that  being  admitted,  then  the  other  right,  that  of  exclusively 
multiplying  copies,  grows  out  of  it.  What  are  the  analogies  fur- 
nished by  other  statutes  ?  take  the  Patent  Acts ;  the  words  are,  "  The 
first  and  true  inventors  of  such  manufacture."     ♦     ♦     ♦ 

(Lord  St.  Leonards:  Assume  that  the  common  law  gave  the 

right ;  that  right,  whatever  it  was,  was  taken  away  by  the  statute  of 

[  •834  ]       Anne,  and  certain  privileges,  not  before  existing,  *were  then  given. 

But  assuming  copyright  to  exist  at  common  law,  would  you  say 

that  the  common  law  applied  to  foreigners  ?) 

If  the  right  existed  at  common  law,  every  one,  whether  foreign  or 
native,  would  be  entitled  to  the  benefit  of  it,  when  either  the  man, 
or  the  property  which  was  the  subject  of  the  law,  was  in  this 
country :  it  was  a  right  attaching  on  the  property ;  and  as  soon  as 
the  property  was  here,  the  law  operated  upon  it. 

(The  Lord  Chancellor  :  Assuming  that  to  be  so ;  suppose  the 
composition  of  Bellini  sent  by  him  to  Boosey,  and  first  published 
by  Boosey,  and  then  pirated,  who  would  be  the  person  to  complain 
of  the  piracy,  Bellini  or  Boosey  ?) 

Boosey,  who  was  the  owner  of  the  right  by  purchase ;  the  right 
attaches  on  the  property  ;  the  man,  the  creator  of  the  property,  is 
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not  required  to  be  resident  here.     Byron  wrote  many  of  his  works     Jekpbbys 
abroad  ;  Murray  bought  them  ;  the  copyright  was  in  Murray.  Boosby. 

(The  Lord  Chancellor:  Do  those  who  maintain  that  there  was 
a  common  law  right,  say  that  that  right  was  capable  of  transfer  ;  if 
80,  what  was  the  form  of  transfer  at  common  law  ?) 

There  might,  perhaps,  be  some  difficulty  about  the  form  of  the 
transfer;  but  the  right  to  transfer  existed;  then  the  form  of  making 
it  would  be  analogous  to  what  was  used  with  relation  to  other 
things. 

(The  Lord  Chancellor  :  Is  there  an  instance  of  properly  of  this 
sort  being  claimed  before  the  statute  of  Anne  ?) 

All  the  cases,  from  the  earliest  times,  show  that  there  existed  in  the 
author  of  any  work,  and  in  the  purchaser  from  the  author,  an  abso- 
lute right  of  property :  Roper  v.  Sir  cater  (l).  An  Anonymous  case, 
referred  to  in  The  *  Stationers'  Company  v.  Seymour  (2),  The  Duke  of  [  •836  ] 
Queensberry  v.  Shebbeare  (a),  and  Prince  Albert  v.  Strange  (4),  and  in 
some,  especially  the  last  of  these  cases,  the  existence  of  that  pro- 
perty was  recognised  altogether  independently  of  any  intention  to 
publish.  An  alien  friend  possesses  tliis  right  as  much  as  a  British 
subject.  There  is  nothing  in  the  terms  of  the  statute  which 
expressly  limits  the  right  to  a  British  subject ;  that  was  assumed 
and  determined  for  more  than  a  century.  There  is  only  one  case 
which  really  raises  a  doubt  upon  the  subject.  Take  the  cases  that 
appear  to  be  opposed  to  the  right,  and  it  will  be  found  that  they 
are  so  in  appearance  only.  In  DeUmdre  v.  Shaw  (5),  protection  was 
refused  to  a  medicine  manufactured  abroad,  and  a  label  printed 
abroad ;  but  the  ground  of  the  decision  there  was,  that  the  plaintiff 
had  no  interest  except  in  the  copyright  of  the  printed  seal,  and 
that  was  something  which  was  printed  and  published  abroad,  and 
was  therefore  not  the  subject  of  the  copyright  by  the  law  of  this 
country.  *  *  Page  v.  Townsend{Q)  is  the  next  case,  and  that 
merely  decided  that  prints  engraved  and  struck  *off  abroad,  but  [  •836  ] 
published  here,  were  not  protected  from  piracy;  but  that  was 
because  of  the  express  words  contained  in  the  17  Geo.  III.  c.  57. 
Then  came  ChappeU  v.  Purday(7),  and  there  again  the  question 

(1)  Skin.  234 ;  4  Burr.  2316.  (5)  2  Sim.  237. 

(2)  1  Mod.  257.  (6)  35  R  R.  174  (5  Sim.  395). 

(3)  2  Eden,  329 ;  4  Burr,  2330.  (7)  69  B.  E.  698  (14  M.  &  W.  303). 

(4)  79  B.  E.  307, 334(1  Mao.  &  a.  25). 
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Jepkbrys     did  not  properly  arise,  for  the  overture  sought  to  be  made  copy- 
BoosKY.      rigbt  was  first  published  on  the  continent.     Boosey  v.  Purday  (l), 
which  is  the  last  of  these  cases,  is  the  only  one  in  point  against  the 
defendant  in  error. 

(The  Lord  Chancellor  :  The  arguments  of  the  Judges  in  that 
case  may  be  commented  on  without  reserve ;  for  that  case  is  not  a 
direct  authority,  since  the  action,  in  the  present  case,  was  com- 
menced, and  the  case  was  brought  to  this  House  finally  to  deter- 
mine the  question  which  was  there  decided.) 

If  so,  then  there  is  no  authority  whatever  for  the  proposition  that 
copyright  does  not  exist  in  the  work  of  a  foreign  author  first  pub- 
lished by  him  in  England.  Then  what  are  the  reasons  given  for 
the  judgment  which  denies  his  right  ?  It  is  there  said  (2)  that  the 
object  of  the  Legislature  was  not  to  encourage  the  first  publication 
of  foreign  books  in  this  country,  but  the  cultivation  of  the  intellect 
of  its  own  subjects,  to  **  encourage  learned  men  to  compose  and 
write  useful  books,"  as  if  the  first  publication  here  of  learned  works 
composed  by  anybody  would  not  have  that  effect ;  and  the  reward 
is  stated  to  be  '^  the  monopoly  of  their  works  for  a  certain  period, 
dating  from  their  first  publication,*'  as  if  that  reward  would  not  be 
secured  to  them,  whatever  was  the  cause  which  stimulated  them  to 
write,  whether  the  desire  to  enforce  or  to  oppose  the  opinions  of  a 
native  or  of  a  foreign  author.  In  these  two  assertions,  which  do 
not  amount  to  reasoning,  lies  the  whole  pith  of  that  judgment. 
[  •837  J  On  the  other  side,  there  are  numerous  *and  well-considered  autho- 
rities to  the  effect  that  the  works  of  a  foreigner  first  published  in  this 
country  thereby  obtain  copyright :  Bach  v.  Longman  (3)  is  the  first 
of  them.  There  the  question  was,  whether  a  musical  composition 
was  a  book  within  the  statute  of  Anne?  a  question  that  never  could 
have  arisen  if  the  works  of  a  foreigner  had  not  been  deemed  entitled 
to  protection  under  that  statute. 

(The  Lord  Chancellor  :  That  foreigner  was  resident  in  this 
country  at  the  time  of  publication,  and  had  obtained  letters  patent 
for  his  publication.) 

That  was  so,  and  the  case  therefore  shows  that,  both  as  to  the 
statutes  of  James  and  Anne,  a  foreigner  was  not,  as  such,  excluded 

(1)  80  R,  R.  495  (4  Ex.  145).  (3)  Cowp.  623. 

(2)  80  B.  B.  504  (4  Ex.  157). 
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from  their  benefit.  Then  came  the  case  of  Tonson  v.  CoUins  (i).  Jiffbbtb 
There  the  question  of  copyright  was  carefully  considered,  and  even  Boosst. 
Mr.  Thurlow,  in  arguing  against  it,  admitted  (2),  that  "it  is  of 
no  consequence  whether  the  author  is  a  natural-born  subject, 
because  this  right  of  property,  if  any,  is  personal,  and  may  be 
acquired  by  aliens."  The  point  was  not  absolutely  decided  in  that 
case ;  but  it  is  clear  that  it  was  discussed  and  considered.  So 
matters  remained  till  the  case  of  dementi  v.  Walker  (8),  where  the 
decision  come  to  could  not  have  occurred  if  the  fact  of  the  author 
being  a  foreigner  had  been  an  answer  to  the  claim.  That  it  was 
not  so,  is  proved  by  Guichard  v.  Mori  (4),  where  Lord  Chancellor 
Brougham  refused  an  injunction,  because,  in  fact,  there  had  been  a 
publication  abroad  before  Ihere  was  any  publication  in  this  country; 
but  at  the  same  time  his  Lordship  said,  "  The  policy  of  our  law, 
recognises  by  statutes,  express  in  their  wording,  that  the  importa- 
tion of  foreign  ^inventions  shall  be  encouraged  in  the  same  manner  [  *838  ] 
as  the  inventions  made  in  this  country,  and  by  natives.  This  is 
founded  as  well  upon  reason,  sense,  and  justice,  as  it  is  upon 
policy."  *  *  Then  came  the  case  of  Bentley  v.  Foster  (5).  There 
the  Judge  was  Yice-Ghancellor  Shadwell,  and  his  dictvm  in 
Delondre  v.  Shaw  was  cited  to  him  ;  but  he  held  that,  "  protection 
was  given,  by  the  law  of  copyright,  to  a  work  first  published  in  this 
country,  whether  it  was  written  abroad  by  a  foreigner  or  not." 
As  the  question,  however,  was  a  legal  one,  he  directed  an  action, 
which  was  brought,  and  the  defendant,  without  further  contesting 
the  right  of  the  plaintiff,  consented  to  a  verdict.  In  D*Almaine 
V.  Boosetj  (6),  it  was  held  that  the  English  assignee  of  the  copy- 
right of  a  foreign  musical  composer  was  within  the  protection  of  the 
statute,  and  thus  in  all  these  cases  the  right  was  admitted,  and 
acted  on.     The  case  of  Cocks  v.  Purday  (7)  was  the  next — 

(The  Lord  Chancellor  :  The  point  as  to  publication  abroad  is 
put  too  broadly  there.) 

But  still  the  general  rule  is  clearly  stated,  that  an  alien  may 
acquire  personal  rights  here  with  respect  to  property  in  this 
country.  If  that  is  a  fixed  principle  of  law,  why  should  a  book 
alone  constitute  the  exception  to  it  ?    A  foreigner  may  maintain  an 

(1)  1  Sir  W.  Bl.  aOl.  (6)  10  Sim.  329. 

(2)  Id.  306.  (6)  41  R  R.  273  (1  Y.  &  C.  (Ex  ) 

(3)  26  R.  B.  569  (2  B.  &  C.  861).     288). 

(4J  (1831)  9  L.  J.  Ch.  227.  (7)  5  C.  B.  860. 
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Jbffkrys  action  for  property  here,  and  even  for  an  injury  to  his  reputation  : 
BoosBT.  Pisani  v.  Lawson  (1) ;  *and  Boosey  v.  Davidson  (2)  fully  recognised 
[  •839  ]  the  right  of  a  foreigner  to  copyright  in  this  country,  on  the  sole 
condition  of  first  publication  here,  while  OUendorf  v.  Black  (8) 
decided  that  a  foreigner,  who  was  a  mere  temporary  resident 
in  England,  was  entitled  to  the  usual  injunction,  if  his  work 
was  pirated. 

Then  as  to  the  question  of  assignment.  It  is  not  contended  that 
what  was  done  in  Milan  was  of  itself  valid  here ;  but  that  what  was 
done  there,  vested  complete  legal  rights  in  Eicordi ;  he  came  to  this 
country  fully  entitled,  as  the  author  would  have  been,  to  publish,  or 
to  withhold  publication.  Having  here  the  rights  of  the  author,  he 
transferred  them  to  Boosey  by  forms  valid  according  to  the  law  of 
this  country.  Now  the  law  of  England  operates  only  on  persons, 
things,  and  acts  in  this  country :  the  property  being  here,  our  law 
will  not  inquire  whether  it  was  acquired  abroad  by  forms  such  a8 
are  familiar  to  the  law  of  England.  If  it  was  validly  acquired 
there,  it  is  protected  here,  and  the  bill  of  exceptions  states  it 
to  have  been  so  acquired.  Besides  which,  the  statute  of  Anne 
refers  to  assignment  after  publication,  and  it  has  never  been  decided 
that  an  assignment  by  an  author  made  before  publication,  must  be 
attested  by  two  witnesses. 

(The  Lord  Chancellor:  There  is  no  doubt  about  the  general 
principle,  that  property  may  be  transferred  according  to  the  law  of 
the  place  where  the  transfer  is  made;  but  here  is  a  peculiar  property, 
the  creature  of  a  particular  statute  :  then  the  question  is,  whether 
that  can  be  transferred  at  Milan,  so  as  to  give,  to  an  assignee  there, 
all  the  rights  which  an  author  alone  could  enjoy  here  under  the 
provisions  of  the  statute  which  created  the  property.) 

i[  840  ]  It  is  admitted  that  the  forms  of  the  statute  must  be  observed ;  but 
that  is  only  in  this  country ;  and  if  the  statute  had  said  that 
no  property  should  pass  from  the  author,  wherever  he  resided, 
except  by  an  instrument  attested  by  two  witnesses,  then,  though 
contrary  to  general  principles,  such  an  enactment  must  have  full 
effect.  But  the  Act  here  does  not  say  so ;  it  does  not  even  refer  to  an 
assignment  before  publication ;  and  the  statute  54  Geo.  III.  c.  156  (4)^ 
does  not  require  witnesses  at  all,  but  only  a  contract  in  writing, 

(1)  54  E.  E.  738  (6  Bing.  N.  C.  90).   20  L.  J.  Ch.  165). 

(2)  13  a  B.  267.  (4)  Eepealed,  5  &  6  Vict.  c.  45,  8.  1. 

(3)  87  E.  E.  353  (4  De  Q.  &  Sm.  209 ; 


▼OL.  xciv.l       1864.     H.  L.     4  H.  L,  C.  840—841.  408 

which  certainly  was  given  here.  The  statement  that  this  property  jcffkutb 
is  entirely  the  creature  of  statute  is  not  admitted.  The  property  bootry. 
does  not  differ  from  any  other  property.  AH  that  has  to  be 
determined  here  is,  whether  the  man  here  is  in  possession  of  the 
property  here  ?  If  he  is,  the  law  operates  on  both,  and  the  Court 
has  nothing  to  do  with  the  form  by  which  he  became  possessed  of 
it  at  Milan.  Bicordi  had  purchased  it ;  he  had  it  here,  and  he 
assigned  it  by  the  laws  of  this  country,  which  laws  can  only 
operate  on  the  assignment  that  took  place  in  this  country. 

It  is  not  correct  to  say  that  this  was  an  assignment,  not  of 
English,  but  of  Austrian  copyright  only.  It  was  an  assignment  of 
all  that  Bicordi  possessed  in  this  country,  and  that  was  the  exclusive 
right  of  publication  here.  The  Legislature  gives  the  privilege  of 
copyright  to  the  first  publisher ;  it  is  his  reward  for  first  publica- 
tion. The  composition  was  first  published  here  by  Boosey.  No 
other  person  could  have  had  the  copyright.  He  purchased  from 
Bicordi  all  the  rights  which  Bicordi  possessed,  and  he  observed  all 
the  forms  which  the  law  requires  to  be  observed,  in  order  to  give 
effect  to  them. 

As  to  the   last    objection,  that  this  was  only  an  assignment 
of  a  part  of  the  copyright,  it  is  clear  that  it  was  an  assignment 
of  the  whole  right  which  Bicordi  possessed  here,  and  *which  was       [  ^841  ] 
secured  by  English  laws,  or  could  be  transferred  under  their 
authority. 

Mr,  Serjeant  Byles^  in  reply  : 

The  benefit  of  the  statute  of  Anne,  if  meant  to  be  given  to 
foreign  authors,  was  given  only  to  such  as  should,  at  the  time  of 
publication,  be  domiciled  in  this  country. 

This  case  is  not  like  that  of  a  watch,  or  a  picture,  brought  to  this 
country;  for  in  each  of  those  cases  there  would  be  substantive 
property  in  possession ;  here  the  claim  is  one  of  a  right,  which 
does  not  depend  on  universal  principles  of  law,  but  is  entirely  the 
creature  of  statute.  The  case  of  Royer  v.  Streater  (1)  is  very 
loosely  reported,  and  cannot  at  all  be  relied  on ;  besides  which,  the 
author,  and  the  person  who  purchased  from  him,  were  both 
Englishmen.  There  is  no  analogy  between  the  patent  law  and 
the  copyright  law.  The  former  expressly  gives  the  right  to  the 
*' first  or  true  inventor,"  without  restricting  the  expression  in  any 
way;  but  in  the  Copyright  Act  the  importer  of  a  book,  already 

(1)  Skill.  234. 

26—2 
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Jeffkrth     printed  abroad,  such  as  the  7th  section  refers  to,  is  the  only  person 

BoosBT.      who  answers  to  the  inventor,  and  there  is  no  doubt  that  the  first 

importer  of  a  book  published  abroad  would  not  have  copyright  in 

it  here,   except  he  could  bring  himself  within  the  International 

Copyright  Acts. 

Thb  Lord  Ghancbllor: 

I  think  your  Lordships  will  concur  with  me,  that  although  this 
case  itself  relates  only  to  something  of  extremely  small  value, 
namely,  the  copyright  of  a  part  only  of  a  particular  opera,  yet 
that  the  question  is  of  the  very  greatest  importance,  and  therefore 
you  will  not  regret  that  the  argument  has  occupied  a  considerable 
[  •842  ]  portion  of  time.  As  we  have  had  the  assistance  *of  the  learned 
Judges,  and  shall  have  the  benefit  of  their  opinion  upon  this  case, 
I  shall  abstain,  studiously  and  purposely,  from  making  any  obser- 
vations as  to  the  impression  which  the  arguments  have  made  upon 
my  mind.  I  will  merely  call  your  attention  to  the  fact,  that  the 
case  comes  before  this  House  upon  a  writ  of  error,  from  a  bill  of 
exceptions,  in  the  case  oi  Boosey  v.  Jefferys,  I  myself  was  the 
presiding  Judge  at  the  time  that  case  was  tried ;  but  as  far  as 
relates  to  myself,  I  ruled  it  in  conformity  (as  I  was  bound  to  do, 
whether  right  or  wrong)  to  what  had  been  previously  decided  by 
the  Court  of  Exchequer.  In  truth,  it  was  almost  agreed  that  that 
course  should  be  taken,  as  it  was  impossible  to  bring  the  case  of 
Boosey  v.  Purday  to  this  House  on  the  then  state  of  the  record. 
This  action  of  Boosey  v.  Jefferys,  as  it  stood  below,  was  therefore 
brought  in  order  that  the  matter  might  come  by  way  of  appeal 
to  this  House.  That  there  are  conflicting  authorities  upon  this 
subject  is  a  matter  beyond  donbt ;  they  are  not  very  numerous, 
and,  none  very  distinctly  applying  to  this  particular  point,  it  was 
thought  extremely  fit  that  the  matter  should  be  brought  before 
your  Lordships  as  the  court  of  ultimate  resort. 

What  I  propose,  under  these  circumstances,  is,  that  certain 
questions,  which  appear  to  me  to  exhaust  the  case,  shall  be  sub- 
mitted to  the  learned  Judges.  In  the  first  place,  Whether  the 
statute  of  Anne,  or  the  common  law,  as  far  as  the  statute 
enforced  it,  with  reference  to  copyright,  extends  to  foreigners 
while  domiciled  and  living  abroad,  and  there  composing  their 
works  ?  Whether  foreigners,  under  such  circumstances,  can  confer 
upon  any  person  in  this  country  a  copyright  against  others  of  her 
Majesty's   subjects?     Supposing   they   cannot   do  so  under   any 
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circumstances,  nothing  further  is  to  be  discussed;  but  if  that  Jsffbbys 
can  be  done  under  any  circumstances,  then  there  *will  arise  a  boosst. 
number  of  minor  questions.  Whether  an  author  can  assign,  by  [  *843  ] 
the  laws  of  his  own  country,  something  that  shall  give  a  right  in 
his  own  country  to  the  assignee  there,  so  as  to  enable  that  assignee 
to  transfer  his  right  to  this  country,  the  assignee  not  being  called, 
under  any  circumstances,  the  author ;  he  is  the  assignee  of  the 
author,  and  not  the  author  himself  ?  Whether  or  not  an  assign* 
ment  can  be  made  in  the  mode  in  which  this  assignment  purports 
to  have  been  made,  that  is,  to  give  a  right  not  to  a  copyright 
generally,  but  only  to  a  copyright  limited  to  a  particular  district  of 
the  world,  namely,  this  country  ?  There  are  certain  other  minor 
points  which  will  arise,  but  which,  I  think,  will  be  exhausted  by 
the  questions  which  I  shall  propose  to  be  submitted  to  the  learned 
Judges.  If  your  Lordships  concur,  I  propose  that  this  statement 
should  be  made  to  the  learned  Judges,  with  the  questions,  for  their 
opinions. 

**  Firstly,  Vincenzo  Bellini,  being  an  alien  friend,  while  living  at 
Milan,  composed  a  literary  work,  in  which,  by  the  laws  there  in 
force,  he  had  a  certain  copyright."  I  purposely  propose  it  in  that 
form,  because  no  evidence  has  been  offered  with  reference  to  the 
extent  of  copyright  at  Milan,  and  therefore  I  know  nothing  about 
it.  "  He  there,  on  the  19th  of  February,  1831  '*  (it  is  necessary  to 
state  the  dates,  in  order  to  show  to  what  statutes  the  attention  of 
the  learned  Judges  must  be  directed),  ''by  an  instrument  in 
writing,  bearing  date  on  that  day,  not  executed  in  the  presence  of 
or  attested  by  two  witnesses,  made  an  assignment  of  that  copy- 
right to  Giovanni  Bicordi,  which  assignment  was  valid  by  the  laws 
there  in  force.  Bicordi  afterwards  came  to  this  country,  and  on 
the  9lh  of  June,  1831,  by  a  deed  under  his  hand  and  seal,  bearing 
date  on  that  day,  executed  by  him  in  the  presence  of  and  attested 
by  two  witnesses  " — I  need  not  point  out  to  your  *Lordships  the  [  •844  ] 
circumstance  of  the  absence  of  the  witnesses  in  the  one  case,  and 
the  presence  of  the  witnesses  in  the  other ;  I  advert  to  it  in  order 
to  raise  the  question.  Whether  the  statute  of  Anne,  which  requires 
two  witnesses,  extended,  or  did  not  extend,  to  an  assignment,  which 
was  valid  by  the  laws  of  the  country  where  it  was  made,  but  which 
was  made  according  to  the  laws  of  that  country  alone,  and  had  not 
two  witnesses,  as  required  in  this  country — **for  a  valuable  con- 
sideration, assigned  the  copyright  in  the  said  work  to  the  defen- 
dant in  error,  his  executors,  administrators,  and  assigns,  but  for 
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Jevpebtb  publication  in  the  United  Kingdom  only.  The  said  defendant  then 
BooBBY.  printed  and  published  the  work  in  this  country  before  any  publi- 
cation abroad.  The  plaintiff  in  error,  without  any  license  from 
the  defendant  in  error,  ihen  printed  and  published  the  same  work 
in  this  country.  Did  this  publication  by  the  said  plaintiff  give  to 
the  said  defendant  any  right  of  action  against  him  ?  '* 

"  Secondly."  I  propose  to  ask  the  learned  Judges,  ''  If  the 
assignment  to  Bicordi  had  been  made  by  deed,  under  the  hand  and 
seal  of  Bellini,  attested  by  two  witnesses,  would  that  have  made 
any,  and  what  difference  ?  "  That  is,  if  the  assignment,  which  was 
valid  according  to  the  laws  of  Milan,  had  been  also  valid  according 
to  the  exigency  of  the  statute  of  Anne,  would  that  have  made  any 
difference  ? 

"Thirdly.  If  Bellini,  instead  of  assigning  to  Bicordi,  had, 
while  living  at  Milan,  assigned  to  the  defendant  in  error  all  his 
copyright,  by  deed,  similar  in  all  respects  to  that  executed  by 
Bicordi,  would  that  have  made  any,  and  what  difference  ?  "  This 
question  is  for  the  purpose  of  obtaining  the  opinion  of  the  learned 
Judges  (supposing  they  should  think  that  the  intermediate  posses- 
sion by  Bicordi,  who  was  also  an  alien,  did  affect  the  question)  as 
to  what  would  have  been  the  case  if  the  foreign  author  had 
himself  assigned? 
[  846  ]  "  Fourthly.  If  the  work  had  been  printed  and  published  at  Milan, 

before  the  assignment  to  the  defendant,  would  that  have  made  any, 
and  what  difference?  "  That  question,  my  Lords,  perhaps  does  not 
actually  and  of  necessity  arise  in  the  present  case ;  but  it  may  be  as 
well  that  the  subject  should  be  exhausted,  because  many  arguments 
have  been  pressed  as  to  whether  or  not  publication  abroad  is  the 
making  a  mekttev  publici  juris,  and  whether  that  has  any,  and  what 
bearing  upon  the  case.  I  therefore  propose  to  ask  the  learned  Judges 
whether  it  would  have  made  any  difference  if  the  work  had  been 
published  at  Milan  first,  before  the  assignment  ? 

"  Fifthly.  If  the  work  had  been  printed  and  published  at  Milan, 
after  the  assignment  to  the  defendant,  but  before  any  publication  in 
this  country,  would  that  have  made  any,  and  what  difference  ?  *' 

"  Sixthly.  If  the  assignment  to  the  defendant  had  not  contained  the 
limitation  as  to  publication  in  this  country,  would  that  have  made 
any,  and  what  difference  ?  " 

'*  Lastly.  Looking  to  the  record  as  set  out  in  the  bill  of  excep- 
tions, was  the  learned  Judge  who  tried  the  cause  right  in  directing 
the  jury  to  find  a  verdict  for  the  defendant  ?  "     I  propose,  with  your 
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Lordships'  concurrence,  that  these  questions  be  submitted  to  the     Jbffkbts 
learned  Judges.  Boo^skt. 

LoBD  Brougham: 

My  Lords, — I  entirely  agree  with  my  noble  and  learned  friend  in 
the  view  which  he  has  taken  of  this  case,  and  also  in  the  propriety 
of  our  abstaining  from  indicating  in  any  way  any  impression  which 
has  been  made  upon  us  by  the  arguments  of  the  learned  counsel. 
I  think  these  questions,  which  are  proposed  to  be  put  to  the  learned 
Judges,  will  exhaust  the  subject. 

Thb  Lobd  Chancellor: 

My  noble  and  learned  friend  on  my  right  suggests  to  me  to  add 
to  the  words,  **  a  certain  *copyright,"  the  words,  "  the  nature  and       [  ^846  ] 
extent  of  which  did  not  appear  "  (i). 

Mr.  Justice  Crompton  :  J^ns  29. 

The  answers  to  the  questions  proposed  by  your  Lordships  in  this 
case,  seem  to  me  entirely  to  depend  upon  the  construction  to  be  put 
upon  the  statutes  relating  to  copyright  in  this  kingdom.  And  I  do 
not  think  it  necessary  to  enter  into  the  question  as  to  the  effect 
which  the  decision  of  this  case  may  have  upon  our  literary  relations 
with  other  countries.  Nor  does  it  appear  to  me  at  all  necessary  to 
enter  into  the  much-disputed  question,  as  to  whether  the  statute  of 
Anne  created  a  new  right,  or  was  an  abridgment  of  an  old  one. 
Whatever  was  its  origin,  the  right  must  now,  I  think,  be  taken  to 
exist  only  as  bounded  and  regulated  by  that  and  the  subsequent 
statutes,  and  for  the  term,  "  and  no  longer,''  (to  use  the  phrase  of 
the  statute),  than  mentioned  therein,  according  to  the  words  of 
Lord  Eenyom,  in  Beckford  v.  Hood  (2),  when  speaking  of  the  result 
of  the  discussion  which  terminated  in  the  decision  of  this  House  in 
the  great  copyright  case  of  Donaldson  v.  Beckett  (s) ;  **  but  the  other 
opinion  finally  prevailed,  which  established  that  the  right  was  con- 
fined to  the  times  limited  by  the  Act  of  Parliament." 

It  is  not  necessary  either  to  consider  the  question  as  to  the  rights 
of  an  author  as  against  parties  having  illegally  or  surreptitiously 
taken  or  used  his  manuscript  or  copies.  Such  rights  must  not  be 
confounded  with  the  copyright  now  under  discussion,  the  creation  of 
or  limited  by  the  statutes. 


(1)  This,  however,   was   not    tdti-  (2)  4  B.  B.  527  (7  T.  B.  i 

mately  done.     See  Judges*  opinions.  (3)  4  Burr.  2408;  2  Br.  P.  C.  129. 
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Jbffbrtb  It  was  not  disputed  at  the  Bar,  and  may  be  asBumed  also,  that 
BoosKY.  copyright,  being  a  monopoly,  or  right  of  excluding  persons  from 
[  847  ]  publishing  in  this  kingdom,  is  local  in  its  nature,  and  has  no  extra- 
territorial force.  It  is  the  creation  of  our  municipal  law,  and  to  be 
acquired  only  in  the  manner  and  by  the  persons  pointed  out  by  that 
law,  and  is  not  a  property  derived  or  carried  out  of  any  general 
right  of  property  or  foreign  copyright.  It  will  be  necessary,  there- 
fore, to  consider  by  whom,  and  in  what  manner,  a  right  to  copy- 
right, in  this  country,  can  be  acquired  or  become  vested,  according 
to  the  Statutes  of  Copyright. 

By  those  statutes,  the  monopoly  is  vested  in  the  author  or  his 
assigns,  for  the  limited  term  after  first  publication.  This  first 
publication  is  the  commencement  and  foundation  of  the  right,  the 
terminvs  h  quo  the  period  of  the  existence  of  the  right  is  to  run, 
and  a  condition  precedent  to  the  existence  of  the  right. 

In  Beckford  v.  Hood,  which  I  have  before  referred  to,  and  which 
was  decided  not  very  long  after  the  great  case  in  the  House  of 
Lords,  the  declaration  averred  the  infringement  as  being  within  the 
period  after  the  first  publication  ;  and  Lord  Ebnton,  in  saying  that 
it  was  established  that  the  right  was  confined  to  the  times  limited 
by  the  statute,  in  effect,  treated  the  act  of  first  -publication,  from 
which  such  time  was  to  run,  as  a  condition  precedent  to  the  existence 
of  the  right. 

It  was  held  in  dementi  v.  Walkei- {\) ,  on  perfectly  satisfactory 
grounds,  and  is  plainly  to  be  collected  from  the  statute,  that  by  the 
first  publication  is  meant  a  publication  in  this  kingdom, — and  the 
main  question  in  the  present  case  is,  whether  the  right  to  acquire 
the  monopoly  by  a  bond  fide  first  publication  here,  is  confined  to 
[  •848  ]  persons  who  *are  British  subjects  either  by  birth  or  Act  of  Parlia- 
ment, or  as  owing  temporary  allegiance  here  by  virtue  of  their 
residence  in  this  country.  In  dementi  v.  Walker  no  such  restriction 
as  is  now  contended  for,  appears  to  have  at  all  entered  into  the  con- 
templation of  either  the  Bar  or  the  Court.  Such  a  doctrine  would 
have  been  at  once  decisive  of  the  cause,  and  would  have  rendered  it 
unnecessary  for  the  Judges  to  consider  the  question  on  which  they 
decided.  In  deciding  that  a  prior  publication  abroad  by  a  foreign 
author,  not  followed  up  by  a  publication  here  in  a  reasonable  time, 
destroyed  any  right  in  the  foreign  author,  and  in  doubting  what 
would  be  the  effect  of  such  prior  publication  abroad,  if  followed  up 
by  a  publication  here  within  a  reasonable  time,  the  Court  of  King's 

(1)  26  R.  R.  569  (2  B.  &  C.  861). 
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Bench  seems  rather  to  have  recognized  the  general  right  of  a  foreign  Jefferys 
author  to  become  the  first  publisher  here  within  the  statutes,  than  boobet. 
to  have  supposed  such  right  to  be  confined  to  British  authors 
publishing  here.  It  seems  admitted  that  an  alien  amy,  residing 
here  under  the  protection  of,  and  subject  to  our  laws,  would  be  a 
person  entitled  to  publish  his  works  so  as  to  entitle  himself  to  a 
monopoly;  and  it  is  not  pretended  that  a  residence  abroad  by 
an  English  subject,  or  the  fact  of  the  work  having  been  composed 
abroad,  either  by  an  Englishman  or  a  foreigner,  would  have  the 
effect  of  preventing  the  author  from  acquiring  a  copyright.  It  is 
said,  however,  that  the  party  to  acquire  a  copyright  must  be,  when 
he  publishes,  a  British  subject  by  birth  or  by  residence  here. 
According  to  this  argument,  a  foreigner  residing  at  Calais,  and 
composing  a  work  there  upon  an  English  subject,  and  for  the 
English  reading  market,  could  not  write  to  his  agent  in  London  to 
publish  it  so  as  to  acquire  copyright,  but  might  acquire  it  by  crossing 
to  Dover,  and  sending  his  work  from  that  place  to  be  published  in 
London  during  his  stay  in  this  country.  The  *only  words  in  the  [  *s*^  ] 
statute  from  which  any  such  intention  as  is  contended  for,  can  be 
supposed  to  be  implied,  are  in  that  part  of  the  preamble  which 
speaks  of  the  detriment  to  the  authors  and  proprietors,  and  the  ruin 
of  their  families,  and  of  the  encouragement  to  learned  men  to  com- 
pose and  write.  I  cannot  think  that  these  words  evince  a  suffi- 
ciently strong  intention  to  confine  the  benefits  of  the  statute  to 
authors  who  are  British  subjects  by  birth  or  residence ;  and  I  do 
not  find  anything  which  is  sufficiently  clear  to  satisfy  me  that  the 
Legislature  has  expressed  any  intention  to  restrict  the  protection 
given,  further  than  as  decided  in  the  case  of  Clementi  v.  Walker, 
that  the  statute  must  be  considered  as  legislating  upon  what  is 
really  a  British  publication ;  and  I  think  that,  provided  the  publi- 
cation is  really  and  bond  fide  British,  the  copyright  may  be  acquired, 
although  the  author  is  foreign,  although  he  resides  abroad,  and 
although  he  does  not  personally  come  to  England  to  publish.  I 
come  to  this  opinion  on  the  words  of  the  statute,  vesting  the  right 
in  the  authors  or  their  assigns  from  the  first  publication ;  and  from 
not  finding  anything  in  the  Acts  to  exclude  friendly  foreigners  from 
its  advantage.  Works  of  a  foreign  author  so  published,  seem  to  me 
within  the  clauses  requiring  the  delivery  of  copies  to  our  public 
institutions.  If  the  statute  is  to  be  read  as  if  the  word  "  British  " 
was  inserted  before  the  word  "  author,"  it  would  seem  also  necessary 
to  insert  it  before  the  word  "  assigns,"  for  otherwise  a  British  author 
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Jeffkbts     could  not  by  assignment  give  to  a  foreigner  the  right  of  publishing 

B008KT.  under  the  statute ;  such  foreigner  could  not  pass  any  right  even  to 
a  British  subject,  and  there  would  be  created  by  the  statute  a 
species  of  personal  property  which  an  alien  friend  would  be  incapa- 
citated from  taking,  contrary  to  the  general  rule  of  law.  I  am 
unwilling  to  introduce  words  into  an  Act  of  Parliament,  without 

[  *8M)  ]  being  able  to  see  a  manifest  "intention  of  the  Legislature  much 
more  clearly  than  I  can  do  in  this  case. 

If  it  should  be  said,  why  is  the  publication  to  be  construed  to 
mean  a  British  publication,  and  the  author  not  to  be  construed  a 
British  author,  and  the  composition  a  British  composition,  the 
answer  seems  to  me  to  be,  that  the  publication  being  made  the 
commencement  of  the  term  from  which  the  monopoly  is  to  run,  and 
that  publication  giving  rights  confined  to  Britain,  and  the  enact- 
ments as  to  the  entry  at  Stationers'  Hall  before  the  rights  as  to  the 
penalties  were  to  attach,  and  the  obligation  imposed  of  delivering 
copies  to  British  Institutions,  together  with  the  authority  of  Clementi 
V.  Walker,  satisfactorily  show  that  the  publication  must  be  intended 
to  be  in  England,  whilst  there  seems  nothing  in  the  Act  to  show 
that  the  Legislature  in  using  the  words  ''  authors  '*  and  "  assigns  *' 
had  any  intention  of  making  any  restriction  as  to  the  place  of  com- 
position, or  as  to  any  personal  capacity  of  the  author  or  assignee* 
I  am  by  no  means  satisfied  that  if  the  case  had  occurred  to  the 
Legislature  of  a  foreigner  composing  a  work  for  the  English  market 
in  France,  and  sending  it  over  to  be  really  and  bond  fide  published 
here,  such  a  work  would  have  been  excluded  from  the  benefits  and 
obligations  of  the  Act.  There  is  no  authority  until  the  one  now 
under  discussion  to  show  that  such  is  the  construction  of  the 
statute ;  and  taking  the  authorities  altogether,  they  are,  upon  the 
whole,  more  against  than  in  favour  of  such  a  construction.  And 
though  the  balance  of  authority  may  not  perhaps  be  so  much  in 
favour  of  the  right  as  to  prevent  a  court  of  error  from  taking  a 
contrary  view,  that  balance  is  certainly  in  favour  of  the  decision  of 
the  Exchequer  Chamber.  And  it  seems  probable  that  the  present 
objection,  if  good,  would  have  been  taken  in  cases  which  neither 
Judges  nor  counsel  have  thought  worth  raising. 

[  8^1  ]  It  is  said  that  the  Legislature  must  be  supposed  to  have  contem- 

plated English  authors  and  English  assignees.  An  argument  of 
this  nature  was  pressed  with  much  greater  ground,  as  it  appears 
to  me,  but  without  success,  in  a  class  of  cases  which  arose  as  to  the 
construction  of  the  statute  passed  in  the  same  reign  as  the  Copyright 
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Act  of  Queen  Anne,  to  give  a  right  of  action  upon  promissory  Jbffbrts 
notes,  and  to  make  them  indorsable.  The  statute  saying  that  such  boobrt. 
notes  shall  have  the  force  of  inland  bills,  and  shall  be  indorsable 
like  inland  bills,  it  was  argued,  as  here,  that  the  Legislature  must 
be  intended  to  have  been  legislating  about  English  notes  and  Eng- 
lish indorsements,  and  this  argument  was  considerably  strengthened 
by  the  statute  using  the  words  "  as  in  the  case  of  inland  bills," 
from  which  there  might  be  reason  to  suppose  that  the  Legis- 
lature was  speaking  of  a  subject-matter  in  England,  and  making 
what  could  not  have  been  before  negotiable  in  England  available 
as  negotiable  English  securities.  It  was  accordingly  urged  in 
different  cases,  first,  that  the  Act  did  not  refer  to  the  case  of  a  note 
made  abroad,  and  in  another  case  to  a  note  indorsed  abroad ;  but 
the  general  words  of  the  statute  were  held  to  prevail,  and  it  was 
established  that  the  Act  might  well  apply  to  notes  made  abroad, 
and  to  indorsements  abroad :  Bentley  v.  Northhouse  (l),  Milne  v. 
Graham  (2),  and  De  la  Chaumette  v.  The  Bank  of  England  (8). 

I  find  reasons  iu  the  Act,  as  well  as  authority,  for  thinking  that 
the  publication  means  a  publication  in  England ;  but  I  find  no 
words  to  show,  and  no  reason  or  authority  for  thinking  that  the 
Legislature  meant  to  make  any  restriction  with  reference  to  the 
capacity  of  the  author  or  the  assignee.  There  may  no  doubt  be 
cases,  such  as  where  the  Legislature  is  imposing  a  tax  by  way  of 
legacy  duty  or  ♦otherwise,  in  which  the  very  subject-matter  of  the  [  *862] 
enactment  would  show  it  to  be  absurd  to  apply  the  provision  to  a 
foreigner  residing  and  domiciled  abroad.  The  question  must 
always  be,  whether,  in  the  particular  case  under  discussion,  any 
such  absurdity  or  manifest  intention  appears,  and  in  this  case  I  see 
no  absurdity  in  giving  the  right  to  a  foreigner  having  his  work 
bond  fide  first  published  here,  nor  any  manifest  intention  in  the 
Legislature  to  restrict  the  benefit  of  the  Act  to  a  British-born 
subject.  It  does  not  seem  a  sufficient  argument  for  giving  the 
restricted  sense  contended  for  to  the  general  words  of  the  statute, 
to  assert  that  the  Legislature  must  be  taken  to  have  been  legislating 
as  to  British  authors  only,  or  that  it  would  not  have  been  likely  in 
the  reign  of  Queen  Anne  for  the  law  to  show  any  favour  to  foreign 
productions.  In  truth  it  is  not  to  them  as  foreign  productions,  but 
as  English  publications,  that  the  protection  seems  to  be  afforded. 

The  doctrine  of  a  prior  publication  abroad  destroying  the  right 

(1)  Moo.  &  Mai.  60.  (3)  36  R.  R.  599  (2  B.  &  Ad.  385). 

(2)  1  B.  t&  0.  192. 
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Jbffebys  of  the  foreign  author  to  puhlish  here,  so  as  to  acquire  English 
Boi^ET.  copyright,  appears  to  me  to  rest  upon  a  satisfactory  ground.  When 
the  work  has  been  made  public  abroad,  there  is  no  statute  which 
makes  that  publication  the  commencement  of  the  right  of  monopoly 
here  ;  and  the  work  becoming  pvhlici  juris  here,  and  it  being  once 
lawful  for  any  one  to  publish  it  in  England,  it  would  be  impossible 
to  hold  that  a  subsequent  publication  here  was  a  first  publication 
within  the  meaning  of  the  Act,  so  as  to  give  a  monopoly  which 
would  make  unlawful  the  continuing  to  publish  what  had  once 
been  pvblici  juris,  and  might  have  been  lawfully  published  here. 

My  opinion  therefore  is,  that  a  foreigner  residing  and  composing 
abroad,  is  not  prevented  by  anything  in  our  copyright  statutes  from 
acquiring  a  monopoly  if  he  sends  over  his  work  to  be  published 
[  •853  ]  first  in  England,  and  it  is  *really  and  bond  fide  first  published  here 
as  an  English  publication.  I  think  also  that  th^  assignee  of  the 
foreign  author,  though  himself  a  foreigner,  has  the  same  right  of 
acquiring  the  monopoly  by  a  first  publication  in  this  country.  The 
statute  of  Anne  clearly  contemplates  a  first  publication  by  the 
assignee  as  sufficient  to  give  him  the  monopoly — and,  in  point  of 
fact,  I  believe  that  nothing  is  more  common  than  that  the  book- 
sellers should  take  an  assignment  of  the  copyright,  and  publish 
themselves  as  proprietors,  so  as  to  vest  the  monopoly  in  them 
during  the  term.  The  words  of  the  statute,  that  the  author  or  his 
assignee  shall  have  the  sole  liberty,  &c.,  from  the  day  of  the  first 
publication,  seem  to  me  to  show  that  the  assignee  may  himself 
publish,  so  as  to  acquire  the  copyright,  and  I  see  no  reason  why  an 
alien  friend  should  not  have  this  right. 

I  agree,  however,  with  the  argument  of  the  counsel  for  the 
plaintiff  in  error,  that  no  person  can  have  this  right  as  assignee 
who  is  not  assignee  under  the  provisions  of  the  statute.  The  right 
to  be  gained  under  the  assignment  being  local  in  its  nature,  and 
being  the  creation  of  or  regulated  entirely  by  our  statute  law,  the 
assignment  must,  I  think,  be  such  as  our  law  requires  in  such  a 
case,  whether  the  execution  of  the  instrument  takes  place  in  this 
country  or  abroad.  The  statute  of  Anne  has  been  construed  as 
meaning  by  assignee,  a  person  to  whom  an  assignment  has  been 
made  by  writing  attested  by  two  witnesses,  and  I  should  be  sorry 
to  advise  your  Lordships  to  disregard  a  decision  which  has  been  so 
long  acquiesced  in  and  acted  upon,  especially  when  it  was  recognised 
and  acted  upon  in  the  recent  case  of  Davidson    v.  Bohn  (1).     I 

(1)  6  C.  B.  456. 
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think,  however,  that  since  Hie  Act  of  64  Geo.  III.  c.  166  (i),  the  JsrKBBYs 
attestation  by  two  witnesses  has  become  no  longer  necessary  to  the  boosby. 
validity  of  an  assignment  of  copyright.  The  case  *of  Power  v,  [  •854  ] 
Walker  {^),  was  decided  in  June,  1814,  and  in  the  next  month,  the 
statute  of  64  Geo.  III.  c.  166  (i),  was  passed,  which  makes  the  consent 
in  writing  necessary,  but  does  not  require  any  attestation.  This 
seems  to  have  been  an  intentional  alteration  of  the  law.  The  case 
of  Power  V.  Walker  must  be  taken  as  establishing  that  the  construc- 
tion of  the  statute  of  Anne  is,  that  as  the  licence  or  consent  of  the 
proprietor  is  to  be  by  writing,  attested  by  two  witnesses,  the  assign- 
ment, which  is  a  greater  thing,  must  also,  a  foitiori,  have  been 
intended  to  be  by  writing  attested  by  two  witnesses.  I  will  not  stop 
to  inquire  how  far  such  a  doctrine,  if  now  propounded  for  the  first 
time,  might  or  might  not  be  satisfactory.  But  when  the  Legis- 
lature, immediately  after  the  decision,  re  enacted  the  same  provision 
in  the  same  words  as  to  publishing  without  consent  in  writing,  but 
omitted  the  provision  making  the  attestation  by  two  witnesses 
necessary,  I  think  that  the  same  construction  leads  to  the  conclu- 
sion that  the  assignment  need  not  now  be  attested.  It  would  be 
impossible  to  say  that  the  action  on  the  case  mentioned  in  the 
64  Geo.  III.,  would  lie,  or  that  an  action  for  the  penalties  could  be 
maintained  since  that  statute,  if  there  had  been  the  assent  of  the 
author  in  writing,  although  not  attested,  and  I  think  that  the 
necessity  for  an  assignment  in  writing  attested  by  two  witnesses, 
which  arose  only  from  the  construction  put  upon  the  words  of 
that  provision  of  the  statute  of  Anne,  was  put  an  end  to  by  the 
64  Geo.  III.  c.  166  (i),  and  that  the  assignment  need  now  only  be  in 
writing.  I  should  observe,  that  the  64  Geo.  III.  was  not  referred 
to  in  the  case  of  Davidson  v.  Bohn,  which  appears  to  me  properly 
decided  according  to  the  authority  of  Power  v.  Walker,  as  to  the 
publication  where  there  was  no  assignment  in  writing,  but  not  to 
have  been  right,  owing  *to  the  64  Geo.  III.  not  having  been  brought  [  *^^*  ] 
to  the  notice  of  the  Court,  as  to  the  publication  assigned  in  writing, 
but  without  the  attestation  required  by  the  statute  of  Anne,  but 
not  required,  as  I  think,  by  the  64  Geo.  III.  The  conclusion, 
therefore,  at  which  I  arrive,  is,  that  an  author  being  an  aUen  amy  may 
acquire  a  copyright  hero  if  he  first  publishes  here,  though  he  is  not 
personally  here,  provided  that  his  first  publication  here  is  prior  to 
any  publication  abroad,  although  he  does  not  himself  bring  over 
his  work  either  in  manuscript  or  in  his  head.  And  that,  under  the 
(1)  Bepealed,  5  &  6  Vict.  c.  45,  8. 1.  (2)  15  B.  R  378  (3  M.  *t  8.  7), 
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Jbffbkts  same  restriction,  a  foreign  assignee  of  such  foreign  author  may  acquire 
B006ET.  a  copyright  here,  if  he  is  an  assignee  under  an  assignment  executed 
according  to  the  provisions  of  our  statutes  regulating  such  assign- 
ments. I  should  add,  in  reference  to  the  answers  which  I  shall 
have  to  give  to  some  of  the  questions  proposed  by  your  Lordships, 
that  the  assignment  must  be  such  as  will  in  its  terms  comprehend 
the  English  copyright  in  question. 

I  have  now  to  apply  the  conclusions  at  which  I  have  arrived  to 
the  questions  proposed  by  your  Lordships  in  detail. 

To  the  first  of  your  Lordships'  questions  I  answer,  that  although, 
on  the  state  of  facts  assumed,  Bellini  appears  to  me  an  author  who 
might  have  sent  his  work  over  here  for  first  publication,  yet  that  it 
does  not  sufficiently  appear  that  there  was  any  sufficient  assignment 
of  his  right  to  publish,  so  as  to  obtain  English  copyright.  It  is 
stated  with  reference  to  the  first  question  that  Bellini  had  by  the 
law  of  Milan,  a  right  to  a  certain  copyright,  by  which  I  understand 
some  copyright  in  a  foreign  country  to  be  enjoyed  there  according 
to  the  law  of  the  country ;  but  to  what  extent  or  for  what  time  does 
not  appear.  And  it  is  stated  that  the  assignment  was  of  that 
copyri^rht.  As  I  conceive  Bellini's  right  to  clothe  himself  with  the 
[  ♦866  ]  English  monopoly  *arose  from  his  authorship,  and  not  at  all  as 
being  parcel  of  or  carved  out  of  any  foreign  copyright,  I  do  not  see 
how  an  assignment  stated  to  be  of  foreign  copyright  can  pass  a 
right  under  the  English  statutes.  On  the  supposition,  then,  that 
the  assignment  maintained  in  this  first  question  is  intended  by 
your  Lordships  to  apply  to  the  foreign  copyright  solely,  I  answer  in 
the  negative,  on  the  ground  that  the  assignment  referred  to  in  that 
question  does  not  appear  to  be  an  assignment  of  any  English  right. 

Secondly.  If  the  assignment  by  Bellini  had  been  by  deed  attested 
by  two  witnesses,  I  do  not  think  that  the  defect  in  the  title  would 
be  cured,  as  the  assignment  is  stated  to  have  been  of  the  foreign 
copyright,  and  does  not  appear  to  have  included  any  other  right. 

Thirdly.  I  think  if  Bellini  had  assigned  either  to  Bicordi,  or 
immediately  to  the  defendant  in  error,  by  deed,  similar  in  all 
respects  to  that  executed  by  Ricordi,  and  therefore  comprising  and 
assigning  the  right  as  to  this  country,  that  the  defendant  in  error 
would  have  had  a  good  title  to  the  copyright. 

Fourthly.  I  think  that  if  the  work  had  been  printed  and  published 
at  Milan  before  the  assignment,  the  right  to  publish  in  England,  so 
as  to  acquire  the  English  copyright  would  have  been  lost. 

Fifthly.  I  think  that  the  same  consequence  would  have  ensued  if 
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the  publication  at  Milan  had  been  made  after  the  assignment,  but  Jbkfbrtb 
before  the  publication  in  England.  There  would  have  been  nothing  boobbt. 
in  the  assignment  of  the  English  copyright  to  prevent  the  publica- 
tion at  Milan,  and  that  publication  not  giving  the  monopoly  in 
England  would,  I  think,  make  it  lawful  to  publish  the  foreign  woi*k 
in  England.  And  if  once  lawful  for  any  one  to  publish,  I  think 
that  the  right  of  acquiring  English  copyright  in  the  work  is  gone. 

Sixthly.  In  the  view  which  I  take  of  the  right  of  the  author  and  [  857  ] 
the  assignee,  the  limitation  of  the  right  to  be  exercised  in  this 
country  does  not  appear  to  me  to  be  material.  It  was  suggested  in 
argument  that  if  the  right  was  an  entire  right,  it  could  not  be 
divided,  so,  for  instance,  as  to  make  an  assignment  of  English 
copyright  to  one  person  for  Yorkshire,  and  to  another  for  Middlesex ; 
and  I  think  that  in  such  case  there  would  be  great  difficulty.  In 
such  a  case  as  the  present,  however,  I  regard  the  right  of  the  author 
to  the  English  copyright  as  an  entire  thing  under  our  municipal 
statutes ;  and  as  not  being  parcel  of  or  derived  out  of  anything 
else.  I  look  upon  the  author  as  having  this  right,  if  at  all,  as  the 
author ;  and  not  as  having  the  copyright  by  the  laws  of  Milan. 
And  he  having  that  entire  thing  under  our  own  law,  if  by  assign- 
ment he  passes  that  right  as  to  this  country,  there  is  no  sub-division 
or  limitation  of  the  copyright,  unless,  indeed,  the  matter  which  has 
been  brought  under  my  notice  to-djiy  for  the  first  time  as  to  the 
statute  54  Geo.  III.,  extending  the  privilege  to  all  the  British 
dominions,  may  make  a  difference  in  this  respect. 

Lastly.  In  answering  this  question  I  must  call  your  Lordships' 
attention  to  the  mode  in  which  the  question  arises  upon  the  record, 
and  to  the  peculiar  position  of  the  parties  as  to  the  proof  required 
by  the  enactment  of  the  5  &  6  Vict.  c.  45,  s.  11.  The  question 
upon  this  record  arose  upon  a  bill  of  exceptions  to  the  ruling  of  the 
learned  Judge  directing  a  verdict  for  the  defendant  below.  The 
section  to  which  I  refer,  made  the  copy  of  the  entry  produced ^nm^ 
fade  evidence  of  the  title  of  the  plaintiff.  He  was  therefore  entitled 
by  such  evidence  to  the  verdict,  unless  the  'pi'bnA  facie  title 
given  by  the  statute  was  destroyed  by  the  defendant's  evidence.  If 
the  supposed  defect  in  the  title  *depended  only  upon  the  form  or  [•858] 
nature  of  the  assignment  produced,  the  plaintiff's  'primA  facie  title 
under  the  statute  may  not  be  so  entirely  destroyed  as  to  warrant 
the  direction  to  the  jury  that  the  finding  must  be  for  the  defendant ; 
as  though  the  proof  of  such  defective. assignment  without  evidence 
of  any  other  might  be  strong  and  cogent  proof  for  the  jury  that 
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Jkffebys  there  was  no  other;  yet  as  it  is  not  found  that  there  was  no  other, 
boosEY.  there  would  be  evidence  both  ways  for  the  jury,  and  the  direction  to 
the  jurors  can  only  be  supported  if  there  was  no  evidence  for  their 
consideration.  As  to  the  supposed  defect  on  the  ground  of  the  author 
being  an  alien,  and  not  having  been  in  this  country ;  as  that  fact  is 
directly  negatived,  the  defect,  if  available,  would  directly  negative  the 
title  of  the  plaintiff,  and  the  direction  of  the  learned  Judge  to  find  for 
the  defendant  would  be  right.  As  I  think  that,  under  the  circum- 
stances stated  in  the  record,  the  title  might  be  gained  by  the  foreign 
author  or  his  assignee,  and  that  an  assignment  in  writing,  though 
without  witnesses,  would  be  sufficient ;  and  as  the  assignment  in 
question,  though  ambiguously  stated  in  the  bill  of  exceptions,  may 
have  been  sufficiently  general  to  pass  to  the  assignee  the  right  of 
clothing  himself  with  the  English  copyright,  (as  I  should  suppose  from 
the  recital  of  it  in  the  deed  to  the  plaintiff  it  really  was  in  point  of  fact), 
and  as  there  is  nothing,  at  all  events,  to  negative  the  piiind  facie 
title  of  the  plaintiff  under  the  entry  in  this  respect,  by  showing 
that  there  has  not  been  a  sufficient  assignment  by  this  or  some 
other  instrument,  the  statement  upon  the  record  not  being 
inconsistent  with  the  existence  of  a  good  assignment,  I  think  that 
the  learned  Judge  was  not  right  in  directing  the  jury  to  find  a 
verdict  for  the  defendant ;  and  I  accordingly  answer  your  Lordships' 
last  question  in  the  negative. 

[859]       Mr.  Justice  Williams: 

In  answer  to  the  question  first  proposed  by  your  Lordships,  I 
have  to  state  my  opinion,  that  the  publication  by  the  plaintiff  in 
error  did  give  to  the  defendant  in  error  a  right  of  action  against 
him.  The  facts  show,  in  my  judgment,  that  the  defendant  in  error, 
by  assignment  from  the  author,  was  the  owner  of  the  work  in 
question  at  the  time  he  printed  and  published  it  in  this  country ; 
and  that  was  enough,  in  my  opinion,  to  give  him  the  right  of  action 
under  the  statute  8  Anne,  c.  19  (l).  Assuming  for  the  present  that 
the  defendant  in  error  was  the  assignee  of  tbe  author  of  the  work  at 
the  time  it  was  first  published  in  England,  before  any  publication  of 
it  abroad,  I  have  to  maintain  the  proposition  that  the  statute  of  Anne 
conferred  on  him  a  copyright  in  the  work,  from  the  date  of  that 
publication,  notwithstanding  the  author  of  it  was  a  foreigner,  and 
then  resident  abroad.  I  lay  no  stress  on  the  fact  that  the  defen- 
dant himself  was  a  resident^  Englishman ;  because  I  am  willing  to 
(1)  Repealed,  o  &  6  Vict.  c.  45,  s.  1. 
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concede  that  the  proposition  which  governs  the  question,  and  which  Jeffebtb 
I  am  hound  to  sustain,  in  order  to  justify  my  opinion,  is  that  a  booset. 
foreign  author  may  gain  an  English  copyright  by  publishing  in 
England  (before  any  publication  abroad)  though  he  may  be  resident 
abroad  at  the  time.  The  authorities  in  favour  of  this  proposition 
are  no  mean  ones ;  though  the  question  does  not  appear  to  have 
been  raised  till  modern  times.  In  the  case  of  dementi  v.  Walker {\), 
in  the  year  1824,  the  point  actually  decided  was,  that  an  author 
who  had  published  first  abroad  gained  no  English  copyright  by  a 
subsequent  publication  here  ;  at  all  events,  after  a  delay  and  after 
a  publication  here  by  another.  But  it  is  plain  that  neither  to  the 
counsel  nor  to  the  Judges  in  that  cause  did  the  doctrine  ever  occur, 
that  *copyright  could  not  be  gained  by  a  foreign  author  who  was  [  ^^^0  ] 
resident  abroad  at  the  time  of  the  publication;  and  yet  that  doctrine 
would  have  furnished  a  ready  and  conclusive  answer  to  one  at  least 
of  the  points  which  arose,  but  which  was  argued,  and  disposed  of, 
upon  other  grounds  in  the  considered  and  elaborate  judgment  of 
the  Court.  But  the  very  question  arose  in  the  year  1835,  before 
Lord  Abinoer,  Chief  Baron,  on  the  equity  side  of  the  Exchequer, 
in  the  case  of  D'Almaine  v.  Boosey  (2),  where  he  granted  an  injunc- 
tion in  protection  of  the  copyright  of  a  foreigner  who  had  first 
published  in  England.  And  in  the  subsequent  case  of  Chappell  v. 
Purday  (3),  the  same  Judge  stated  that  he  fully  adhered  to  his 
decision  in  D'Almaine  v.  Boosey  ;  and  he  took  occasion  to  mention 
that  his  mind  had  been  many  years  before  especially  directed  to 
the  doctrine  of  copyright.  Again,  in  Bentley  v.  Foster  (4),  (in  the 
year  1839),  the  precise  point  arose  before  Vice-Chancellor  Shad- 
well.  In  that  case  the  author  of  a  work  from  whom  the  plaintiff 
had  purchased  the  copyright,  was  a  citizen  of  the  United  States, 
domiciled  and  resident  there :  And  the  Yice-Chancellor  said  that 
in  his  opinion  protection  was  given,  by  the  law  of  copyright,  to  a 
work  first  published  in  this  kingdom,  whether  it  was  written  abroad 
by  a  foreigner  or  not.  And  accordingly,  in  the  year  1845,  Chief 
Baron  Pollock,  in  delivering  the  judgment  of  the  Barons  of  the 
Exchequer,  in  Chappell  v.  Purday  (5),  states  the  result  of  the  cases 
at  that  time  decided  on  the  subject,  to  be,  that  if  a  foreign  author, 
not  having  published  abroad,  first  publishes  in  England,  he  may 
have  the  benefit  of  the  statutes.    These  cases  were  followed  in  1848, 

(1)  26  B.  E.  569  (2  B.  &  C.  861).       (4)  10  Sim.  329. 

(2)  41  R  R  273  (1  Y.  &  C.  288).       (5)  69  R.  E.  698  (14  M.  &  W.  303, 

(3)  4  Y.  &  0.  494.  320—321). 
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Jbffebts     *by  that  of  Cocks  v.  Purday(l),  in  which  it  was  decided  by  the 
BomsY       Court  of  Common  Pleas,  after  a  deliberate  consideration   of  the 
I  ♦861  ]      authorities  as  well  as  upon  principle,  that  an  alien  amy  resident 
abroad,  the  author  of  a  work  of  which  he  is  also  the  first  publisher 
in  England,  and  which  he  has  not  made  jmUici  juris  by  a  previous 
publication  abroad,  has  a  copyright  in  that   work,  whether  it  be 
composed  in  this  country  or  abroad.    And  this  decision  was  followed 
without  comment  by  the  Court  of   Queen's  Bench,  in   Boosey  v. 
Davidson  (2).     The  only  authority  which  in  any  way  conflicted  with 
these  decisions,  up  to  the  time  of  that  of  Boosey  v.  Purday  (here- 
after to  be  mentioned),  was  a  passage  in  the  judgment  of  the 
Barons  in  the  case  I  have  already  cited  of  Chappell  v.   Purday. 
There  the  point  actually  decided  was,  that  a  foreign  autlior  who 
first  published  his  work  abroad,  could  not  gain  an  English  copy- 
right under   the   statutes.     But  the  Court,  in  giving  judgment, 
farther  intimated  an  opinion  that,  on  a  proper  construction  of  the 
Copyright  Acts,  a  foreign  author,  or  the  assignee  of  a  foreign  author, 
whether  a  British  subject  or  not,  could  not  gain  any  English  copy- 
right.   The  opinion  thus  expressed  subsequently  grew  so  strong, 
that  in  Boosey  v.  Purday  (8)  the  Barons  declined    to   follow   the 
example  of  the  Court  of  Queen's  Bench,  in  Boosey  v.  Davidson,  in 
acceding  to  the  decision  of  the  Common  Pleas,  in  Cocks  v.  Purday^ 
and,  in  fact,  overruled  that  case.    The  doctrine  which  the  Barons 
laid  down,  and  which  has  also  been  the  foundation  of  the  argument 
on  behalf  of  the  plaintiff  in  error,  at  the  Bar  of  this  House,  is,  that 
the  Legislature  must  be  considered  prima  facie  to  mean  to  legislate 
for  its  own  subjects,  or  those  who  owe  obedience  to  its  laws ;  and, 
f/862  ]      consequently,  that  the  Copyright  Acts  apply  primd  *facie  to  British 
subjects  only,  in  some  sense  of  that  term,  which  would  include 
subjects  by  birth  or  residence,  being  authors :  and  that  the  context 
or  subject-matter  of  the  statutes  does  not  call  for  a  different 
construction. 

The  doctrine,  then,  on  which  the  case  for  the  plaintiff  in  error  is 
rested,  does  not  deny  that  a  foreign  author  may  gain  an  English 
copyright  by  a  publication  in  England,  provided  he  is  resident 
here ;  and  though  it  has  not  been  said  expressly  to  what  period  the 
requisite  residence  is  to  be  referred,  yet  it  seems  plain  that  residence 
at  the  date  of  publication  in  England  must  be  intended,  because  it 
must  surely  be  immaterial  where  the  author  resided  at  the  time  he 

(1)  5  C.  B.  860,  (3)  80  R  B.  495  (4  Ex.  145). 

(2)  13  Q.  B.  257, 
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composed  the  work.  This  doctrine  cannot  be  adopted  by  your  Jbpfbbys 
Lordships  without  overruling  the  cases  of  D'Almaine  v.  Boosepy  boosky. 
and  Bentley  v.  Foster,  and  Cocks  v.  Purday.  But  on  the  part  of 
the  plaintiff  in  error  your  Lordships  are  called  upon,  as  the 
supreme  tribunal,  to  disregard  these  authorities  as  inconsistent 
with  the  true  construction  of  the  stjitute  of  Anne.  Now,  looking 
merely  at  the  words  of  that  statute,  there  is  nothing  at  all  to  con- 
fine the  benefits  of  it  to  British  subjects,  by  birth  or  residence. 
And  although  the  context  and  the  other  provisions  of  the  statute 
plainly  show  (as  is  fully  demonstrated  in  the  judgment  of  the 
Court  of  Queen's  Bench  in  dementi  v.  Walker  {\),  and  in  the  judg- 
ment of  the  Court  of  Exchequer  in  Chappell  v.  Purday  (^),  that  the 
publication  on  which  the  privilege  is  to  be  conferred  by  the  statute, 
must  be  British,  nothing  of  this  kind  appears  as  to  the  author  being 
a  British  author. 

The  argument,  therefore,  for  the  plaintiff  in  error  rests  on  this, 
viz.,  that  the  Act  is  styled  ''An  Act  for  the  Encouragement  of 
Learning,''  and  that  its  object  is  to  encourage  learned  men  to 
publish  books,  by  conferring  a  ♦copyright  on  them :  and  that,  t  *^3 1 
though  its  language  is  general,  yet,  as  the  Legislature  has  no  power 
but  over  its  own  subjects,  natural-born  or  resident,  it  must  be 
deemed  prima  facie  to  have  meant  to  protect  those  alone  on  whom  it 
can  impose  duties.  But  it  can  hardly  be  said  that  the  Act  would  have 
been  improperly  called  *'  An  Act  for  the  Encouragement  of  Learning 
in  Great  Britain,"  if  it  had  expressly  provided  that  the  publication 
of  literary  works  in  Great  Britain,  by  authors  or  purchasers  from 
authors,  whether  British  subjects  or  not,  should  confer  a  copyright. 
And  although  no  one  can  dispute  that  the  British  Legislature  has 
no  power  to  legislate  for  aliens,  in  respect  of  matters  not  occurring 
in  Great  Britain,  yet  it  certainly  has  the  power,  and  may  well  have 
the  intention,  to  legislate  for  all  the  world,  in  respect  of  the  legal 
consequences  in  Great  Britain  of  an  act  done  in  Great  Britain; 
and  may,  therefore,  well  enact  that  if  an  author,  whether  he  is  a 
subject,  or  in  no  sense  a  subject  of  the  realm,  writes  a  book,  whether 
abroad  or  in  this  country,  and  gives  the  British  public  the  advan- 
tage of  his  industry  and  knowledge  by  first  publishing  the  work 
here,  the  author  shall  have  copyright  in  this  country.  The  argu- 
ment being  that  foreign  authors  resident  abroad  at  the  time  of  the 
publication  of  their  works  in  this  country  are  to  be  excluded  from 
the  benefits  of  the  Act  by  implication,  it  becomes  material  to  inquire 

(1)  2C  R.  E.  569  (2  B.  &  C.  861).  (2)  69  B.  B.  698  (14  M.  &  W.  303). 
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Jkfferts  whether  such  a  construction  of  the  general  words  of  the  Act  might 
BoosEY.  lead  to  any  absurd,  harsh,  or  unjust  consequences.  Lord  Campbell, 
in  his  judgment  in  the  Court  below,  has  pointed  out  the  diflSculty 
of  supposing  the  Legislature  to  have  meant  that  a  foreign  author 
should  have  no  copyright  if  he  remained  at  Calais,  but  should  gain 
it  if  he  crossed  to  Dover,  and  there  gave  directions  for  and  awaited 
the  publication  of  his  work.  And  the  same  may  be  said  of  a  distinc- 
[  *864  ]  tion  that  must  be  *taken,  if  the  Act  is  to  be  construed  as  contended 
for ;  viz.,  that  a  foreign  author  who  during  a  residence  in  England 
has  composed  a  work  which  is  afterwards  first  published  in  England, 
by  his  order,  and  at  his  expense,  shall  have  no  capacity  to  acquire  a 
copyright  therein,  if  the  exigencies  of  his  affairs  constrain  him  to 
quit  England  just  before  the  work  is  published ;  but  that  a  foreign 
author  who,  during  his  residence  abroad,  has  composed  a  work 
which  is  afterwards  first  published  in  this  country,  shall  have  the 
copyright,  if  he  happens  to  come  to  England  just  before  the 
publication,  and  abides  here  till  it  is  complete.  Now,  with  respect 
to  the  trade  of  booksellers  (for  whose  protection,  as  well  as  that  of 
authors,  the  Act  purports  to  be  made)  such  a  construction  might 
operate  with  much  harshness.  For  if  a  bookseller  were  to  purchase 
a  literary  work  in  manuscript  from  a  foreign  author  resident  in 
England,  the  copyright  would  be  lost  to  the  bookseller,  if  the  author 
should  choose  to  leave  this  country  and  be  absent  from  it,  even 
without  the  knowledge  of  the  bookseller,  at  the  time  of  publication. 
And  if  the  bookseller  should  think  it  best  to  publish  the  work  in 
several  volumes  at  several  times  (as  it  has  happened  in  many  well- 
known  instances)  he  might  have  copyright  in  some  of  the  volumes 
and  not  in  others,  because  the  existence  or  non-existence  of  the 
right  would  vary  with  the  accident  of  the  author's  being  or  not 
being  in  this  country  at  the  dates  of  the  respective  publications 
of  the  volumes.  I  may  add,  that  I  think  no  little  difficulty 
would  arise  in  deciding  on  the  rights  of  the  bookseller,  supposing 
the  author  were  to  die  between  the  time  of  selling  his  work  to 
the  bookseller,  and  the  time  of  the  publication  of  the  work  in 
England. 

It  remains  for  me  to  state  why  I  think  the  defendant  in  error 
ought  to  be  regarded  as  the  assignee  of  the  author  within  the 
[  *865  ]  meaning  of  the  statute.  I  understand  the  ^statements  in  your 
Lordships'  questions  to  mean,  that  the  laws  of  Milan  recognise  in 
the  author  of  an  unpublished  book  a  right  of  property  in  it  capable 
of  being  assigned,  and  that  such  right  was  duly  assigned  by  Bellini 
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to  Bicordi,  according  to  the  laws  of  Milan,  where  the  assignment  Jbffebys 
was  made;  and  that  the  assignment  in  England  from  Bicordi  to  boosby. 
the  defendant  was  duly  made  according  to  the  laws  of  England.  If 
the  latter  assignment  had  comprised  the  whole  of  the  right  which 
Bellini  had  assigned  to  Bicordi,  the  defendant,  in  my  opinion, 
would  have  been  plainly  the  assignee  of  Bellini,  the  author.  And 
I  think  he  was  not  the  less  so  within  the  meaning  of  the  statute, 
because  the  assignment  from  Bicordi  was  only  for  publication  in 
Great  Britain.  For  if  the  author  assigned  the  right  to  publish  in 
this  country,  he  assigned,  in  my  judgment,  a  right  to  gain  all  the 
benefit  and  privileges  which  the  statute  conferred  on  every  publica- 
tion in  Great  Britain ;  and  he  was  therefore  the  assignee  of  the 
author  contemplated  by  the  Act.  The  purchaser  of  a  copyright 
from  an  English  author  would  not,  I  conceive,  be  deprived  of  the 
privileges  conferred  by  the  Copyright  Acts,  because  the  assignment 
to  him  from  the  author  was  limited  to  publication  in  Great  Britain ; 
and  I  can  see  no  distinction  between  a  foreigner  and  an  English 
author. 

In  answer  to  your  Lordships'  second  and  third  questions,  I  have 
to  state  my  opinion  that  if  the  assignment  to  Bicordi  had  been  made 
by  deed  under  the  hand  and  seal  of  Bellini,  attested  by  two  witnesses, 
or  if  Bellini,  instead  of  assigning  to  Bicordi,  had,  while  living  in 
Milan,  assigned  to  the  defendant  all  his  copyright  by  deed,  similar 
in  all  respects  to  that  executed  by  Bicordi,  that  would  have  made  no 
difference,  provided  the  supposed  assignments  had  been  operative 
according  to  the  laws  of  Milan. 

In  answer  to  your  Lordships'  fourth  and  fifth  questions,  I  have 
to  state  my  opinion  that  if  the  work  had  been  *printed  and  [  *8<'6  ] 
published  at  Milan  before  the  assignment  to  the  defendant,  or  after 
the  assignment  to  the  defendant,  but  before  any  publication  in  this 
country,  the  defendant,  by  his  subsequent  publication  in  England, 
would  have  gained  no  copyright.  The  reasons  for  this  opinion  may 
be  found  fully  and  clearly  stated  in  the  judgment  of  the  Court  of 
Exchequer,  delivered  by  Chief  Baron  Pollock,  in  the  case  of 
Chappell  V.  Pttrday  (i). 

In  answer  to  your  Lordships'  sixth  question,  I  have  to  state  my 
opinion,  that  if  the  assignment  to  the  defendant  had  not  contained 
any  limitation  as  to  publication  in  this  country,  that  would  have 
made  no  difference.  I  have  already  had  occasion  to  give  my  reasons 
for  this  opinion. 

(1)  69  E.  R.  698,  707,  709  (U  M.  &  W.  303,  319,  322). 
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Jefkebys         Lastly,  I  am  of  opinion,  that  looking  at  the  record  as  set  out  iu 

BoosEY.      ^^^  "^'^^  ^^  exceptions,  the  learned  Judge  who  tried  the  cause  was 

wrong  in  directing  the  jury  to  find  a  verdict  for  the    defendant. 

My  reasons  for  this  opinion  have  ah-eady  been  stated  at  large  in  my 

answer  to  the  first  of  the  questions  proposed  by  your  Lordships. 

Mr.  Justice  Erle  : 

To  the  first  question  of  your  Lordships,  whether  upon  the  facts 
stated  the  action  lay?  my  answer  is  in  the  ajB5rmative.  This 
answer  is  founded  upon  the  propositions — 1st.  That  all  authors 
have,  by  common  law,  copyright  and  all  other  rights  of  property  in 
their  written  works.  2nd.  That  the  statute  of  Anne  extends  to 
alien  authors  and  their  assigns,  publishing  first  in  England,  as 
well  as  to  native  authors.  Either  of  these  propositions,  if  true, 
would  defeat  the  case  of  the  plaintiff  in  error ;  and  I  take  them  in 
their  order. 

With  respect  to  the  property  of  authors  in  their  works  at  common 
law,  as  the  authorities  conflict,  I  would  propose  to  recur  briefly  to 
some  first  principles  relating  to  the  origin  and  nature  of  the  property, 
L  •867  ]  then  to  answer  some  objections,  *and,  lastly,  to  review  the  authorities. 
The  origin  of  the  property  is  in  production.  As  to  works  of  imagina- 
tion and  reasoning,  if  not  of  memory,  the  author  may  be  said  to 
create,  and,  in  all  departments  of  mind,  new  books  are  the  product 
of  the  labour,  skill,  and  capital  of  the  author.  The  subject  of 
property  is  the  order  of  words  in  the  author's  composition ;  not  the 
words  themselves,  they  being  analogous  to  the  elements  of  matter, 
which  are  not  appropriated  unless  combined,  nor  the  ideas  expressed 
by  those  words,  they  existing  in  the  mind  alone,  which  is  not 
capable  of  appropriation.  The  nature  of  the  right  of  an  author  in 
his  works  is  analogous  to  the  rights  of  ownership  in  other  personal 
property,  and  is  far  more  extensive  than  the  control  of  copying 
after  publication  in  print,  which  is  the  limited  meaning  of  copy- 
right in  its  common  acceptation,  and  which  is  the  right  of  an 
author,  to  which  the  statute  of  Anne  relates.  Thus,  if  after  com- 
position the  author  chooses  to  keej)  his  writings  private,  he  has  the 
remedies  for  wrongful  abstraction  of  copies  analogous  to  those  of  an 
owner  of  personally  in  the  like  ease.  He  may  prevent  publication ; 
he  may  require  back  the  copies  wrongfully  made ;  ho  may  sue  for 
damages  if  any  are  sustained;  also,  if  the  wrongful  copies  were 
published  abroad,  and  the  books  were  imported  for  sale  without 
knowledge  of  the  wrong,  still  the  author's  right  to  his  composition 
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would  be  recognised  against  the  importer,  and  such  sale  would  be     JsmaTB 

stopped.    These  rights  would  be  enforced  for  an  alien  as  well  as  for      boobbt. 

a  native  author,  in  case  his  private  writings  were  copied  wrongfully 

abroad  and  published  here,  it  being  a  personal  right  resting  on 

principles  common  to  all  nations  who  read,  and  analogous  to  the 

right  of  an  alien,  while  residing  abroad,  to  prohibit  the  publication 

here  of  words  defamatory  of  his  character,  which  was  recognised  in 

Pisani  v.  Lawson  (i).    Again,  if  an  author  chooses  to  *impart  his       ^  *^^  1 

manuscript  to  others  without  general  publication,  he  has  all  the 

rights  for  disposing  of  it  incidental  to  personalty.    He  may  make 

an  assignment  either  absolute  or  qualified  in  any  degree.    He  may 

lend,  or  let,  or  give,  or  sell  any  copy  of  his  composition,  with  or 

without  liberty  to  transcribe,  and  if  with  liberty  of  transcribing,  he 

may  fix  the  number  of  transcripts  which  he  permits.    If  he  prints 

for  private  circulation  only,  he  still  has  the  same  rights,  and  all 

these  rights  he  may  pass  to  his  assignee.    About  the  rights  of  the 

author,  before  publication,  at  common  law,  all  are  agreed,  and 

the  cases  on  the  point  are  collected  in  Prince  AlbeH  v.  Strange  (2). 

But  the  dispute  is,  whether  these  rights  had  any  continuance  after 

publication  under  the  statute  of  Anne.    I  submit  the  answer  should 

be  in  the  affirmative,  both  because  printing,  which  is  only  a  mode 

of  copying,  and  unconnected  with  the  right  of  copying,  has  no 

legal  effect  upon  that  right  of  control  over  copying  which  existed 

while  the  work  was  in  manuscript,  and  because  it  is  just  to  the 

author  and  useful  to  the  community,  in  order  that  production 

should  continue,  to  secure  the  profits  of  a  production  to  the  labour, 

skill,  and  capital  that  produced  it ;  and  this  can  only  be  effected  by 

giving  property  after  publication,  as  the  profits  on  books  only  begin 

then  to  arise. 

Those  who  object  to  the  author's  right  at  common  law  after 
publication,  rely  mainly  on  three  grounds.  1st.  That  copyright 
after  publication  cannot  be  the  subject  of  property.  2nd.  That 
copyright  is  a  privilege  of  prohibiting  others  from  the  exercise  of 
their  right  of  printing,  and  a  monopoly  lawful  only  by  statute. 
3rd.  That  by  publication  the  property  of  the  author  is  given  to 
the  public. 

With  respect  to  the  first  of  these  grounds,  that  copyright  cannot 
be  the  subject  of  property,  inasmuch  as  it  is  *a  mental  abstraction       [  *869  J 
too  evanescent  and  Meeting  to  be  property,  and  as  it  is  a  claim  to 

(1)  54  B.  E.   738  (6  Bing.  N.  C.  (2)  79  E.  E.  307,  334  (1  Mac.  &  G. 

90.)  2a). 
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Jbffbbys  ideas  which  cannot  be  identified,  nor  be  sued  for  in  trover  or 
BoosET.  trespass,  the  answer  is,  that  the  claim  is  not  to  ideas,  but  to  the 
order  of  words,  and  that  this  order  has  a  marked  identity  and  a 
permanent  endurance.  Not  only  are  the  words  chosen  by  a  superior 
mind  peculiar  to  itself,  but  in  ordinary  life  no  two  descriptions  of 
the  same  fact  will  be  in  the  same  words,  and  no  two  answers  to 
your  Lordships'  questions  will  be  the  same.  The  order  of  each 
man's  words  is  as  singular  as  his  countenance,  and  although  if  two 
authors  composed  originally  with  the  same  order  of  words,  each 
would  have  a  property  therein,  still  the  probability  of  such  an 
occurrence  is  less  than  that  there  should  be  two  countenances  that 
could  not  be  discriminated.  The  permanent  endurance  of  words  is 
obvious,  by  comparing  the  words  of  ancient  authors  with  other 
works  of  their  day;  the  vigour  of  their  words  is  unabated;  the 
other  works  have  mostly  perished.  It  is  true  that  property  in 
the  order  of  words  is  a  mental  abstraction,  but  so  also  are  many 
other  kinds  of  property ;  for  instance,  the  property  in  a  stream  of 
water,  which  is  not  in  any  of  the  atoms  of  the  water,  but  only  in 
the  flow  of  the  stream.  The  right  to  the  stream  is  not  the  less  a 
right  of  property,  either  because  it  generally  belongs  to  the  riparian 
proprietor,  or  because  the  remedy  for  a  violation  of  the  right  is  by 
action  on  the  case,  instead  of  detinue  or  trover.  The  notion  of 
Mr.  Justice  Yates  that  nothing  is  property  which  cannot  be  ear- 
marked and  recovered  in  detinue  or  trover,  may  be  true  in  an  early 
stage  of  society,  when  property  is  in  its  simple  form,  and  the 
remedies  for  violation  of  it  are  also  simple,  but  is  not  true  in  a  more 
civilised  state,  when  the  relations  of  life  and  the  interests  arising 
therefrom  are  complicated.  As  property  must  precede  the  violation 
[  ♦870  ]  of  it,  so  the  rights  must  be  *institufced  before  the  remedies  for  the 
violation  of  them;  and  the  seeking  for  the  law  of  the  right  of 
property  in  the  law  of  procedure  relating  to  the  remedies  is  the 
same  mistake  as  supposing  that  the  mark  on  the  ear  of  an  animal 
is  the  cause,  instead  of  the  consequence,  of  property  therein.  The 
difference  in  the  judgments  of  Mr.  Justice  Yates  and  Lord 
Mansfield  on  this  point,  appears  to  me  to  be  the  difference  between 
following  precedent  in  its  unimportant  forms,  and  in  the  essential 
principles.  If  the  precedents  in  their  unimportant  forms  are  to 
be  followed,  it  is  clear  there  would  be  no  precedent  relating  to 
printing  before  the  time  of  Richard  I.,  when  the  common  law  in 
theory  existed,  as  printing  was  not  known  then ;  and  this  objection 
has  been  made  to  copyright  at  common  law  after  printing.    But  if 
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the  essential  principle  for  one  source  of  property  be  production,  the  Jbff kbts 
mode  of  production  is  unimportant;  the  essential  principle  is  boosky. 
applicable  alike  to  the  steam  and  gas  appropriated  in  the  nine- 
teenth century,  and  the  printing  introduced  in  the  fifteenth,  and 
the  farmers'  produce  of  the  earlier  ages.  The  importance  of  the 
interests  dependent  on  words  advances  with  the  advance  of  civilisa- 
tion. If  the  growth  of  the  law  be  traced  with  respect  to  the  words 
that  make  and  unmake  a  simple  contract,  and  with  respect  to  the 
words  that  are  actionable  or  justifiable  as  defamation,  and  with 
respect  to  the  words  that  are  indictable  as  seditious  or  blasphemous, 
it  will  be  thought  reasonable  that  there  should  be  the  same  growth 
of  the  law  in  respect  of  the  interest  connected  with  the  investment 
of  capital  in  words.  In  the  other  matters  tli6  law  has  been  adapted 
to  the  progress  of  society  according  to  justice  and  convenience,  and 
by  analogy  it  should  be  the  same  for  literary  works,  and  they  would 
become  property  with  all  its  incidents,  on  the  most  elementary 
principles  of  securing  to  industry  its  fruits,  and  to  capital  its 
profits. 

With  respect  to  the  second  objection,  that  copyright  is  a  privilege  [  87i  ] 
of  prohibiting  others  from  the  exercise  of  their  right  of  printing, 
and  so  a  monopoly  lawful  only  by  the  statute,  I  submit  I  have 
already*  shown  that  copyright  is  a  property,  and  not  a  personal 
privilege  in  the  nature  of  a  monopoly.  I  submit  also  that  the 
notion  of  all  printers  having  a  right  to  print  whatever  has  been 
published  is,  on  the  same  reasoning,  a  mistake.  The  supposition  of 
the  objector  is,  that  there  is  a  demand  for  books ;  that  the  supply 
is  produced  by  labour,  skill,  and  capital,  for  the  sake  of  profit ; 
that  the  profit  begins  to  arise  upon  the  sale  of  the  production,  and 
that  as  soon  as  the  sale  has  commenced  the  law  gives  to  the  pirate 
an  equal  right  to  the  profits  with  the  producer ;  in  other  words, 
that  the  law  gives  up  the  most  important  production  of  industry  to 
spoliation ;  which  seems  inconsistent.  There  is  no  ground  for*  the 
assertion  that  a  printer  is  at  liberty  to  print  anything  in  print :  to 
use  the  language  of  the  Court  in  1689,  in  The  Stationers'  Case  (l), 
he  may  print  all  that  has  been  made  common,  but  not  that  which 
has  remained  inclosed.  Words  are  free  to  all ;  he  may  print  any 
words  that  he  can  compose  or  get  composed ;  but  it  does  not  follow 
that  he  may  transcribe  the  composition  which  another  has  appro- 
priated. The  printer  is  prohibited  from  words  of  blasphemy  and 
sedition,  for  the  sake  of  the  public  interest ;  from  words  of  defamation, 

(1)  1  Mod.  256. 
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Jkffbbts  for  the  sake  of  character;  from  the  words  in  the  books  of  the 
Boo&EY.  King's  copyright,  by  reason  of  his  property  therein.  The  liberty 
of  printing  is  restricted  in  these  instances,  and  the  principle  of 
liberty  would  not  be  more  infringed  if  the  printing  was  restricted 
also  as  to  the  property  of  the  author.  Whether  he  is  so  restricted  by 
law,  is  the  question  in  controversy;  and  to  assume  that  the 
[  •872  1  supposed  law  would  be  contrary  to  lawful  liberty  and  *  therefore 
no  law,  is  merely  a  form  of  assuming  that  the  question  in  dispute 
is  answered. 

With  respect  to  the  third  objection,  that  by  publication  the 
property  is  given  to  the  public ;  if  it  is  meant  as  a  fact  that  the 
author  intends  to  give  it,  it  is  contrary  to  the  truth,  for  the 
proprietors  of  copyright  have  continuously  claimed  to  keep  it.  If 
it  is  meant  that  the  publication  operates  in  law  as  a  gift  to  the 
public,  the  question  is  begged,  and  the  reasoning  is  in  a  circle. 
For  the  question  being,  whether  the  law  protects  copyright  after 
publication,  the  reasoning  in  law  is,  that  the  law  does  not  so  protect 
it,  because  publication  operates  as  a  gift  to  the  public;  and  the 
reasoning  in  fact  is,  that  the  publication  must  be  taken  to  operate 
as  a  gift  to  the  public,  because  after  publication  the  law  does  not 
protect  copyright.  In  further  support  of  this  view,  and  for  a  more 
full  statement  of  many  points  here,  for  the  sake  of  time,  merely 
touched,  I  would  beg  to  refer  to  the  argument  of  Wedderburn 
against  Thurlow,  in  Tonson  v.  Collins  (1),  and  to  the  judgments  of 
Lord  Mansfield  (2),  and  Aston  and  Willes,  Justices,  against 
Yates,  Justice,  in  Millar  v.  2'ayloi'y  and  to  the  summing  up  of 
the  argument  on  this  point  in  Donaldson  v.  Beckett  (3),  as  reported 
in  Brown's  Parliamentary  Cases.  In  all  of  these  cases  the  govern- 
ing question  was,  whether  authors  had  a  perpetuity  of  copyright 
since  the  statute  of  Anne  ?  This  House  decided  in  the  last  case 
that  the  statute  had  restricted  the  right  to  the  terms  of  years 
therein  mentioned,  but  it  left  the  question  of  copyright  at 
common  law  undecided. 

With  respect  to  the  authorities,  they  decidedly  preponderate  in 
favour  of  copyright  at  common  law.  For  those  that  are  prior  to 
r  •873  ]  Charles  II.,  I  refer,  for  the  *sake  of  time,  to  them  as  cited 
in  the  cases  last  mentioned.  They  are  not  judicial  decisions  upon 
the  right,  but  they  are,  to  my  mind,  good  evidence  that  the  right 
was,  from  the  beginning  of  printing,  known  and  supported.    By 

(1)  Sir  W.  Bl.  321.  (3)  2  Br.  P.  0.  129. 

(2)  4  Burr.  2303. 
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the  18  &  14  Charles  II.  c.  B3,  s.  6,  the  Legislature   recognizes     JEFrEBYs 

copyright  as  is  shown  more  fully  below ;  and  in  16  Charles  II.,       Boosky. 

the  Court  of  Common  Pleas  adjudged  for  it  by  deciding  in  Roper  v. 

Streater  (t),  that  the  assignee  of  the  executor  of  the  author  had  the 

copyright  in  the  law  reports  of  the  author  against  the  law  patentee, 

and  although  the  law  patentee  succeeded  on  error,  that  was  by  force 

of  his  patent  over  law  works ;  not  from  the  failure  of  copyright  as 

to  other  works.    Also  the  statute  of  8  Anne,  c.  19(2),  is,  to  my 

mind,  decisive  that  copyright  existed  previously  thereto  ;  and  as  it 

has  been  understood  in  an  opposite  sense,  it  may  not  be  a  waste  of 

time  to  examine  it  with  attention. 

So  far  from  creating  the  copyright  as  a  new  right,  the  statute  of 
Anne  speaks  of  authors  who  have  transferred  the  copies  of  their 
books,  and  of  booksellers  who  have  purchased  the  copies  of  books  in 
order  to  print  and  reprint  the  same ;  and  if  copyright  in  printed 
books  was  before  the  statute  the  subject  of  sale  and  purchase,  it 
was  the  subject  of  property.  It  also  speaks  of  the  then  usual 
manner  for  ascertaining  the  title  to  that  property,  for  it  directs 
that  the  title  to  the  copy  of  books  hereafter  to  be  published  shall 
be  entered  at  the  Stationers'  Company  in  such  manner  as  hath 
been  usual.  Indeed,  the  statute  8  Anne,  c.  19,  s.  1  (2),  is,  as  to 
this,  identical  with  18  &  14  Charles  II.  c.  38,  s.  6.  Each  of  these 
statutes  recognises  copyright  as  a  property  existing  before  the 
statute ;  each  secures  it  against  piracy  by  penalty  and  confiscation  ; 
each  refers  to  registration  with  the  Stationers'  Company  as  a  *mode  [  ^^^^  I 
of  proving  the  right.  They  differ  in  this,  that  under  the  statute 
of  Charles  II.,  the  property  was  unlimited,  and  under  that  of 
Anne  it  is  restricted  to  14  and  21  years.  The  Legislature  under 
Queen  Anne  had  the  double  purpose  of  encouraging  both  learners 
and  authors ;  and  as  the  monied  interests  of  these  two  parties 
conflict,  the  learner  wishing  the  book  at  the  lowest,  and  the 
author  at  the  highest  price ;  therefore,  for  the  benefit  of  learners, 
the  author's  perpetuity  in  his  property  is  reduced,  as  to  future 
publications,  to  14  years,  with  a  contingent  increase,  and  as  to 
existing  publications,  to  21  years ;  the  larger  term  being  due  for 
the  loss  of  a  vested  right,  and  the  price  of  books  is  to  be  lowered, 
if  certain  officers  shall  judge  it  to  be  too  high.  On  the  other 
hand,  for  the  benefit  of  authors,  the  power  of  fining  pirates  and 
confiscating  their  piratical  property  during  the  statutable  term 

(l)  SkiD.    234  ;    referred   to   in   4  (2)  Repealed,  5  &  6  Vict  c.  45,  s.  1. 

Burr.  2316. 
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Jeffbbts     of  copyright,   as  also  the   mode  of  proving  proprietorship,  and 

BoosET.      licenses  under  the  proprietor,  by  means  of  registration  with  the 

Stationers'   Company,   are  restored  almost  as  they  had  existed 

from    the  18   &  14    of    Charles  II.,  till  late  in    the    reign  of 

William  III. 

The  Judges,  in  construing  the  8  Anne,  in  Millar  v.  Taylor^ 
advert  to  its  Parliamentary  history,  as  brought  in  to  secure 
copyright,  and  altered  in  its  progress  to  destroy  it.  But  without 
going  upon  such  a  ground  of  construction,  it  is  legitimate  to 
observe,  from  the  statute  itself,  that  it  appears  to  have  proceeded 
from  the  conflicting  interests  of  readers  and  authors.  For  the 
clause  which  has  the  appearance  of  promoting  the  interest  of 
authors  by  vesting  their  property  in  them  for  a  term,  and 
giving  them  stringent  remedies  for  its  protection  during 
that  term,  contains  the  expression  which  was  ultimately  dis- 
covered, after  a  most  remarkable  discussion,  by  the  decision 
of  this  House  in  Donaldson  v.  Beckett^  to  have  destroyed 
[  •STS  ]  the  perpetuity  of  *their  property  ;  the  clause  vesting  the  property 
in  them  for  the  term,  '*and  no  longer."  This  decision  created  such 
a  sacrifice  of  the  author's  interest  as  I  may  assume  has  been 
thought  inconvenient,  seeing,  that  the  Legislature  made  one 
restoration  to  authors  of  their  property  by  54  Geo.  III.,  and  another 
by  5  &  6  Vict. 

Furthermore,  all  the  actions  on  the  case,  and  all  the  injunctions 
for  infringements  of  copyright,  during  the  first  fourteen  years  after 
publication,  are  authorities  for  saying  that  the  copyright  of  authors 
at  common  law  has  conlini!ied  since  the  statute  of  Anne,  no  other- 
wise affected  thereby  than  limited  in  duration.  For,  if  the  statute 
is  to  be  held  to  create  a  new  right  for  fourteen  years,  it  created  also 
a  new  remedy  at  the  same  time,  and  that  remedy,  according  to  law, 
would  be  the  only  remedy.  And  the  very  narrow  point  on  which 
the  plaintiff  succeeded  in  Beckford  v.  Hood  (1),  namely,  that  the 
new  remedies  given  by  the  statute  do  not  extend  to  the  second 
term  of  fourteen  years  given  to  an  author,  in  respect  of  which  that 
plaintiff  sued,  would  have  been  of  no  avail  in  correct  reasoning  for 
the  first  term  of  fourteen  years. 

In  the  learned  conflict  ending  with  Donaldson  v.  Beckett^  the 
numbers  for  copyright  at  common  law  are  in  a  great  majority; 
Lord  Mansfield,  Aston,  and  Willes,  Justices,  against  Yates,  in 
Millar  v.  Taylor  \  and  ten  Judges  against  one  for  copyright  at 

(1)  4  E.  E.  627  (7  T.  E.  620). 
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common  law;  and  either  eight  Judges  against  three,  or  seven  Jefpebts 
against  four,  for  an  action  for  infringement  in  Donaldson  v.  Beckett.  Booset. 
Against  copyright  at  common  law,  the  sole  judgment  is  that  of 
Yates,  Justice,  of  which  I  have  before  spoken  ;  Lord  Kenyon  seems 
to  have  held  this  opinion  from  some  expressions  used  by  him  in 
Beckford  v.  Hood,  It  is  true  that  he  gives  the  author,  by  that 
judgment,  the  remedy  given  by  *the  law  in  respect  of  a  right  at  [  •876  ] 
common  law,  but  he  derives  the  right  from  the  statute  of  Anne ; 
and  thereby  the  judgment  is,  I  submit,  anomalous.  Lord  Ellen- 
BOBOUOH  also  seems  to  have  held  this  opinion,  from  some  incidental 
expression  in  The  Cambridge  University  v.  Bryer  (1).  But  the 
latest  judgment  on  the  point  is  that  of  Lord  Mansfield,  in  Millar 
V.  Taylor^  in  which  he  does  the  service  of  tracing  the  law  upon  the 
question  to  its  source  in  the  just  and  useful.  And  Lord  Mansfield's 
authority  in  this  matter  outweighs  that  of  Lords  Kenton  and 
Ellenborough,  not  only  as  an  elaborate  judgment  outweighs  an 
extra-judicial  expression,  but  also  because  these  successors  of  Lord 
Mansfield  appear  to  me  to  have  turned  away  from  that  source  of 
the  law  to  which  he  habitually  resorted  with  endless  benefit  to  his 
country. 

It  is  true  that  no  record  of  an  action  on  the  case  for  infringement 
of  copyright,  prior  to  the  statute  of  Anne,  has  been  found ;  the 
claim  in  Roper  v.  Streatei\  though  founded  on  copyright,  being  in 
form  for  a  penalty  under  the  Licensing  Act.  But,  the  absence  of 
resort  to  that  remedy  is  no  presumption  against  the  right  to  it,  if 
no  such  remedy  was  needed,  or  if  more  convenient  remedies  existed. 
And  there  is  reason  for  believing  that  this  was  the  case;  for 
printing,  when  first  introduced,  was  regulated  by  the  Legislature, 
and  confined  in  its  progress  by  the  powers  of  the  Star  Chamber  and 
High  Commission  Courts,  and  by  Licensing  Acts,  and  patents  for 
the  sole  printing  of  certain  works.  And  so  late  as  the  18  &  14 
Charles  II.  c.  83,  s.  11,  the  number  of  printers  is  restricted  by  that 
statute  to  twenty,  and  of  type  founders  to  four ;  and  proprietors  of 
copyright  then  registered  with  the  Stationers'  Company,  and  came 
under  their  regulations.  And  thus  the  opportunities  for  piracy 
were  rare,  while  *presses  were  few  and  known,  and  consequently  [  •s^z 
the  need  of  an  action  on  the  case  against  a  pirate  would  be  small. 

Furthermore,  if  there  were  pirates,  the  remedies  in  the  Star 
Chamber,  and  for  penalties  under  the  statutes,  were  probably  more 
convenient  than  actions  for  damages;   indeed,  it  is  noticed  by 

(I)  16  East,  317. 
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Jeffebts  Willbs,  Justice,  in  MiUar  v.  Taylor,  that,  in  the  time  of  Queen 
BoosEY.  Anne,  the  poverty  of  those  who  practised  piracy  was  such  as  to 
make  an  action  for  damages  against  them  futile,  and  that  therefore 
the  booksellers  petitioned  for  the  statute  of  8  Anne  to  enable 
them  to  punish  piracy  by  penalty  and  confiscation.  In  such  a  state 
of  society  and  of  the  law,  ihe  absence  of  an  action  on  the  case  is  of 
no  weight  in  the  way  of  presumption  against  the  right. 

Upon  this  review  of  principle  and  authority,  I  submit  that  authors 
have  a  property  in  their  works  by  common  law,  as  well  since  the 
statute  of  Anne  as  before  it ;  that  such  property  includes  copyright 
after  publication ;  that  before  publication  abroad,  the  property  of 
an  alien  author  in  his  work  is  recognised  in  our  law ;  that  this 
property  of  an  alien  author  passed  to  the  plaintiff  below,  and 
was  infringed  by  the  defendant  below;  and  that  therefore  the 
action  lay. 

But  supposing  your  Lordships  should  be  of  opinion  that  since 
the  statute  of  Anne  the  right  of  an  author  to  copyright  after 
publication  is  derived  from  that  statute  alone,  still  I  submit  that 
the  plaintiff  below  had  cause  of  action.  The  plaintiff  in  error 
contends  that  the  statute  put  an  end  to  the  property  of  the  author 
existing  at  publication,  and  created  a  personal  privilege  in  the 
nature  of  a  monopoly ;  and  that  because  the  Legislature  intended 
to  encourage  learning,  and  to  induce  learned  men  to  write  useful 
books,  that  therefore  it  excluded  alien  authors  from  the  privilege  so 
[  *878  ]  created.  As  to  the  statute  putting  an  *end  to  the  property  of  the 
author,  and  creating  a  personal  privilege,  what  I  have  before  stated 
contains  the  grounds  of  my  opinion  to  the  contrary.  It  is  clear 
that  the  author  had  and  has  property  before  publication :  Pnnce 
Albert  v.  Strange  (^) ;  the  statute  does  not  express  an  intention  to 
annul  or  destroy  property,  and  effect  can  be  given  to  all  its 
provisions  without  coming  to  that  conclusion. 

As  to  the  right  of  prohibiting  piracy  being  a  personal  privilege  of 
monopoly,  the  answer  is,  that  it  is  the  same  right  as  is  incidental 
to  all  ownership,  which  in  its  nature  prohibits  the  use  of  the 
property  against  the  will  of  the  owner,  and  is  no  more  a  monopoly 
in  case  of  copyright  than  in  the  case  of  other  possessions.  Even  if 
the  statute  should  be  held  to  annul  the  property  after  publication, 
still  it  leaves  the  property  before  publication  as  it  was ;  and  then 
the  right  of  the  plaintiff  below  stands,  for  he  took  by  assignment, 
before  publication,  when  the  statute  had  no  operation.  As  to  the 
(1)  79  B.  B.  307,  334  (1  Mac.  &  Qt.  25). 
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intention  of  the  Legislature  to  exclude  alien  authors  from  the  rights  Jeppkbts 
of  authors  in  England,  because  it  is  intended  to  encourage  learning,  boosby. 
and  to  induce  learned  men  to  write  useful  books,  the  recited 
intention  leads  me  to  an  opposite  construction  ;  for  learning  is 
encouraged  by  supplying  the  best  information  at  the  cheapest  rate, 
and  according  to  this  view  the  learner  should  have  free  access  to 
the  advances  in  literature  and  science  to  be  found  in  the  useful 
books  of  learned  men  of  foreign  nations,  and  I  gather  from  the 
statute  that  this  was  its  scope.  It  is  not  to  be  supposed  that  the 
Legislature  looked  upon  all  foreign  literature  as  bad,  because  of 
some  pernicious  writings,  or  on  all  British  productions  as  good,  on 
account  of  some  works  o(  excellence ;  nor  is  it  to  be  supposed  that 
the  Legislature  planned  either  to  release  British  authors  from  a 
competition  with  aliens,  or  to  *restrict  readers  to  a  commodity  of  [  '879 1 
British  productions  of  inferior  quality,  at  a  higher  price ;  or  that  it 
intended  to  give  to  British  authors  of  mediocrity  a  small  premium, 
at  the  expense  of  depriving  British  printers  and  booksellers  of  the 
profit  of  printing  and  selling  works  of  excellence  by  aliens.  If  any 
such  plan  existed,  the  enactment  contains  no  words  for  executing 
it.  It  provides  for  authors,  which,  in  common  acceptation,  denotes 
authors  of  all  countries ;  "  author"  expressing  a  relation  to  a  work 
exclusive  of  country.  The  notion  that  ''  authors "  here  meant 
authors  in  some  sense  British,  first  emanated  from  the  Court  of 
Exchequer,  in  Chappell  v.  Purday,  as  a  ground  of  judgment ;  and 
although  years  have  since  elapsed,  I  do  not  find  that  any  one  can 
express  with  the  precision  required  for  practice,  in  what  sense  the 
authors  must  be  British.  Perhaps  Irish  authors  were  not  excluded ; 
but  if  '^  authors "  means  British  authors,  by  what  construction 
were  the  Irish  included  ?  Perhaps  alien  authors,  who  owed  British 
allegiance  by  reason  of  residence  in  Britain,  are  included ;  but  if  so, 
what  is  the  residence  that  will  qualify?  Must  it  be  during 
education,  so  that  the  mind  should  be  British ;  or  during  composi- 
tion, BO  that  the  work  should  be  British  ?  I  believe  that  the  answer 
to  both  is  in  the  negative,  the  rule  in  this  sense  being  too  vague  to 
be  practical,  and  that  the  qualification  is  to  depend  upon  the 
moment  of  publication  or  assignment.  If  the  alien  has  come  across 
the  frontier  at  that  moment,  he  is  to  be  British  within  the  statute. 
By  such  a  construction  the  Legislature  would  be  taken  to  have 
planned  a  British  monopoly,  and  made  it  liable  to  be  defeated  by 
any  alien,  who  would  go  through  a  senseless  formality;  which 
seems  inconsistent.      Moreover  the  construction  is  too  vague  for 
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Jeffebys  practice,  not  only  as  to  the  authors  within  it,  but  also  as  to  the 
BoosEY.  books  to  be  aflfected  thereby.  If  ancient  manuscripts  are  brought 
[  ♦880  ]  to  *light  from  unhuried  cities,  or  private  papers,  written  by 
foreigners  remarkable  in  history,  are  purchased  and  published  by 
the  skill  and  capital  of  a  British  bookseller,  in  neither  case  is  the 
author  British ;  but  it  is  not  to  be  supposed  that  Parliament  would 
for  that  reason  intend  to  deny  security  to  such  an  investment,  and 
to  lay  the  profits  of  such  a  bookseller  at  the  mercy  of  any  pirate 
who  would  re-print ;  if  it  is  said  that  the  transcriber  of  a  diflScult 
manuscript  is  equal  in  merit  with  an  author,  is  not  such  a  notion 
devoid  of  practical  precision  ?  and  if  it  is  adopted,  would  the  book- 
seller lose  his  investment,  if  he  employed  an  alien  to  transcribe? 
Again,  if  it  is  said  that  the  collector  of  letters  and  papers  of  a 
distinguished  foreigner  might  publish  with  notes  and  narrative,  and 
80  be  protected,  is  not  the  protection  illusory  if  the  pirate  might 
transcribe  the  original  documents,  and  supply  his  own  notes  and 
narrative  ? 

These  considerations  lead  me  to  the  conclusion  that  the  construc- 
tion proposed  by  the  plaintiff  in  error  is  wrong.  It  is  contrary  to 
the  general  rule,  requiring  eflfect  to  be  given  to  words  according  to 
their  ordinary  acceptation  ;  ifc  is  contrary  to  justice  and  expediency, 
in  depriving  learners  of  information,  and  booksellers  of  their 
profits,  while  the  supposed  protection  of  British  authors  from 
competition  is  of  more  degradation  than  gain  to  them. . 

In  holding  that  the  plaintiff  below  may  maintain  his  action  on 
copyright  derived  under  the  statute  of  Anne,  no  extra-territorial 
effect  is  given  to  that  statute.  The  personal  right  of  the  alien 
author,  at  Milan,  to  the  copyright  in  his  manuscript,  which  is 
assumed  in  the  question,  is  recognised  in  England,  on  the  autho- 
rities collected  in  Cocks  v.  Purday  (}) ;  the  manuscript  is  assigned 
in  Milan  by  the  author,  and  brought  to  England,  without  having 
[  *88i  ]  *been  published  abroad  by  the  assignee,  and  he  assigns  to  the 
plaintiff  before  publication,  and  so  before  the  term  of  copyright, 
supposed  to  be  given  by  the  statutes,  begins.  Afterwards  the 
plaintiff,  being  such  assignee,  publishes  in  England,  and  after 
publication  in  England,  claims  the  operation  of  the  statute  in 
England,  to  protect  his  right  there ;  and  in  so  doing,  he  claims 
only  an  intra-territorial  effect  from  the  statute.  Nay,  if  the  statute 
made  void  the  assignment  in  Milan,  which  was  valid  by  the  law  of 
that  place,  it  would  have  an  extra-territorial  effect,  by  depriving  an 

(I)  5  C.  B.  860. 
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alien  abroad  of  a  personal  right  in  England,  which,  but  for  the     JsFrBRYs 
statute,  the  common  law  would  have  given  him  there.     I  rely  on      boorey. 
these  reasons,  in  addition  to  the  reasoning  in  the  judgment  appealed 
from,  to  show  that  the  plaintiff  in  error  is  wrong  in  his  construc- 
tion of  the  statute  of  Anne,  and  that  the  plaintiff  below  had  cause 
of  action  under  that  statute. 

To  the  second  question,  whether,  if  the  assignment  from  Bellini 
had  been  by  deed,  attested  by  two  witnesses,  it  would  have  made 
any  difference,  I  answer  in  the  negative.  In  my  opinion  it  is 
immaterial ;  the  assignment  by  a  foreigner  abroad  having  validity 
in  England,  if  in  the  form  required  by  the  law  of  the  country  where 
it  is  made.  Even  if  the  English  law  operated  in  respect  of  the 
assignment  of  copyright  at  Milan,  since  the  54  Geo.  III.  c.  156,  s.  4, 
that  is  since  1814,  the  requirement  of  two  witnesses  to  a  licence, 
according  to  the  statute  of  Anne,  has  ceased,  and  an  unattested 
licence  in  writing  is  sufficient,  and  therefore  an  unattested  assign- 
ment in  writing  is  valid.  As  the  54  Geo.  III.  c.  156,  s.  4,  has 
altered  the  law  on  this  point,  it  is  not  of  much  importance  now  to 
consider  whether  the  requirement,  in  the  statute  of  Anne,  of  two 
witnesses  to  a  licence,  after  publication,  to  be  used  by  a  defendant 
charged  with  piracy,  was  a  requirement  of  two  witnesses  to  an 
•assignment  before  publication,  to  be  used  by  a  plaintiff  in  an  L  *W2  1 
action  on  the  case  for  damages,  as  laid  down  in  Power  v.  Walker  (l). 
The  statute  does  require  the  defence  of  licence  to  be  so  proved; 
and  that  in  the  case  of  a  plaintiff  claiming  under  a  licence,  and 
suing  for  a  statutable  penalty,  the  licence  should  be  so  proved ;  but 
it  appears  to  leave  the  assignee,  suing  according  to  the  conmion 
law,  to  prove  his  case  under  that  law.  Still  it  may  not  be 
immaterial  to  observe  upon  the  decision  in  Davidson  v.  Bolm  (2), 
by  which,  since  the  54  Geo.  III.,  an  assignment  was  held  void, 
which  had  one  witness  only,  that  the  difference  between  the  statute 
of  8  Anne,  and  the  statute  of  the  54  Geo.  III.,  was  not  adverted 
to  therein. 

To  the  third  question,  my  answer  is  in  the  negative.  It  would 
have  been  immaterial.  The  assignment  in  the  form  valid  at  Milan, 
would,  in  my  judgment,  be  valid  in  England;  so  would  also  an 
assignment  in  the  form  valid  in  England,  if  made  to  an  Englishman^ 
to  be  used  in  England. 

To  the  fourth  question,  whether  a  publication  in  Milan,  before  the 
assignment  to  plaintiff  below,  would  have  made  any  difference,  my 
(1)  15  K.  B.  378  (3  M.  &  S.  7).  (2)  6  0.  B.  466. 
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Jbffkbys  answer  is  in  the  affirmative.  It  woald  have  defeated  the  right  of 
BoosBT.  the  plaintiff  below.  I  understand  the  cases  to  have  decided  that 
there  is  no  copyright  in  England  for  a  work  which  has  been  already 
published  abroad.  It  seems  that  the  Legislature  recognized  this 
to  be  the  law  by  8  Anne,  c.  19,  s.  7,  relating  to  the  importation 
of  books  printed  abroad,  and  by  the  statutes  on  international 
copyright. 

To  the  fifth  question,  my  answer  is  the  same  as  to  the  fourth  ; 
the  lawful  publication  abroad  would  defeat  a  claim  of  copyright  in 
England. 

To  the  sixth  question,  whether,  if  the  assignment  to  the  plaintiff 
[  •883]  betow  had  not  contained  a  limitation  to  this  *country,  it  would  have 
made  any  difference,  my  answer  is  in  the  negative ;  it  would  be 
immaterial,  for  the  reasons  given  in  my  answer  to  the  first  ques- 
tion. The  owner  of  copyright  may  dispose  of  the  whole,  or  any 
part  of  his  interest,  as  he  may  choose. 

To  the  last  question,  whether  the  Judge  was  right  in  directing  a 
verdict  for  the  defendant,  my  answer  is  in  the  negative,  the  plaintiff 
having  been,  in  my  judgment,  entitled  thereto,  on  the  grounds 
before  stated. 

Mb.  Justice  Wiohtman: 

It  appears,  from  the  statement  of  facts  which  precedes  the  ques- 
tions proposed  by  your  Lordships,  that  Boosey,  the  defendant  in 
error  (a  British  subject  residing  in  England),  was  the  first  publisher 
of  a  certain  literary  work,  and  that  such  first  publication  was  in 
England ;  but  that  he  was  not  himself  the  author  of  the  work,  nor 
the  immediate  assignee  of  the  author,  who  was  an  alien,  residing  at 
Milan,  and  who  there  assigned,  by  an  unattested  written  instru- 
ment, what  is  called  his  copyright  in  the  work,  to  one  Bicordi,  who 
assigned  the  same  in  England,  by  deed  attested  by  two  witnesses, 
to  Boosey,  the  defendant  in  error,  but  for  publication  in  the  United 
Kingdom  only. 

The  first  question  proposed  by  your  Lordships  is,  did  Jefferys,  by 
printing  and  publishing  the  same  work  in  England,  subsequently 
to  the  printing  and  publishing  by  Boosey,  give  to  the  latter  any 
right  of  action  against  him  ?  The  answer  to  this  question  depends 
upon  the  construction  to  be  put  upon  the  statute  of  8  Anne,  c.  19  (i); 
but  it  may  be  expedient  to  consider  the  nature  of  the  property,  and 
of  the  right  of  an  author  in  what  may  be  called  *'  the  copy  *'  of  his 
(1)  Bepealed,  5  &  6  Yict.  c.  45,  s.  1. 
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works,  as  recognised  by  the  common  law,  independently  of  the  Jeffkbyb 
statute.  It  appears  by  the  answers  of  the  Judges  to  the  questions  boobby 
proposed  to  them  by  the  House  of  *Lords,  in  the  case  of  Donaldson  [  *884  ] 
V.  Beckett  (1),  that  ten  out  of  eleven  Judges  were  of  opinion  that,  by 
the  common  law,  an  author  of  any  literary  composition  had  the  sole 
right  of  first  printing  and  publishing  the  same  for  sale,  and  eight 
out  of  the  eleven  were  of  opinion  that  he  might  bring  an  action 
against  any  one  who  published  the  same  against  his  consent ;  seven 
of  the  eleven  were  of  opinion  that  the  author  did  not  lose  his  right 
upon  his  publishing  the  work ;  and  six  of  the  eleven  Judges  were 
of  opinion  that  whatever  right  of  action  the  author  might  have  had 
by  the  common  law,  after  publication,  it  was  taken  away  by  the 
statute  of  Queen  Anne.  The  only  point  upon  which  the  Judges 
were  almost  unanimous  (ten  to  one)  was,  that  by  the  common  law, 
the  author  of  a  literary  work  had  the  sole  right  of  first  printing  and 
publishing  the  same  for  sale.  Upon  the  mode  of  enforcing  the 
right,  and  the  extent  of  it,  after  the  first  publication  by  the  author, 
there  was  much  greater  difference  of  opinion,  and  the  majority 
came  to  the  conclusion  that,  after  publication,  the  right  and  the 
remedy  for  any  infringement  were  regulated  by  the  statute.  It 
would  appear  then,  from  the  opinions  given  by  ten  of  the  eleven 
Judges,  to  whom  may  be  added  Lord  Mansfield,  that  by  the 
common  law  the  author  of  a  literary  composition  is  entitled  to 
"  the  copy  "  of  it.  The  term  **  copy  "  is  said  by  Lord  Mansfield, 
in  the  case  of  Millar  v.  Taylor  (2),  to  have  been  used  for  ages  in  a 
technical  sense  to  signify  *'  an  incorporeal  right  to  the  sole  printing 
and  publishing  of  something  intellectual  communicated  by  letters." 
This  incorporeal  right  or  property  the  author  has  at  common  law, 
according  to  the  opinion  of  those  learned  persons,  from  the  time  of 
composition  down  at  least  to  the  time  of  first  publication ;  and  by 
the  statute  of  8  Anne,  c.  19,  from  the  time  of  first  publication 
for  the  time  specified  in  *that  and  the  subsequent  statute  of  P^ss] 
54  Geo.  III.  c.  156  (3).  This  incorporeal  right  or  property  may 
be  possessed  by  any  one  who  may  acquire  or  hold  personal  property 
in  England,  as  far  as  the  right  of  property  depends  upon  the 
common  law.  The  right  or  property  is  merely  personal,  and  an 
alien  friend,  by  the  common  law,  has  as  much  capacity  to  acquire, 
possess,  and  enjoy  such  personal  right  or  property  as  a  natural- 
born  British  subject. 

(1)  4  Burr.  2408;  2  Br.  P.  0.  129.  (3)  Eepealed,  5  &  6  Vict.  c.  45,  s.  1. 

(2)  4  Burr.  2303. 
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Jkffebys  All  alien  friend  may  possess  any  description  of  personal  property 
BoosBY.  ^^  England,  and  maintain  any  action  in  respect  of  it  applicable  to 
the  nature  of  the  wrong.  He  may  have  a  property  in  its  nature 
incorporeal  in  his  character  and  reputation,  and  may  maintain  an 
action  for  verbal  or  written  slander.  In  Tnerloote  v.  Morrison  (l), 
the  plaintifif  brought  an  action  against  the  defendant  for  verbal 
slander,  and  the  defendant  pleaded  that  the  plaintiff  was  an  alien 
at  the  time  of  speaking  the  words,  born  at  Gourtrai,  in  Brabant, 
out  of  the  King's  allegiance,  upon  which  the  plaintiff  demurred, 
and  had  judgment  in  his  favour,  the  Court  saying,  that  the  protec- 
tion of  the  common  law  extended  both  to  the  goods  and  to  the 
person  of  an  alien  friend.  This  appears  to  have  been  the  first 
instance  of  such  an  action  ;  but  in  the  more  modern  case  of 
Pisani  v.  Latvson  (2),  an  action  for  libel  was  held  to  be  maintain- 
able by  an  alien,  though  resident  abroad,  in  accordance  with  an 
Anonymous  case  reported  in  Dyer  0^),  in  which  it  was  held  that  an 
alien  residing  abroad  might  maintain  an  action  of  debt  in  the 
English  Courts. 

It  is  hardly  disputed  in  the  present  case,  that  if  Bellini,  the 
author,  an  alien  friend,  had  come  to  England,  and  there,  for 
the  first  time,  published  his  work,  he  would  have  been  entitled 
[  •886  ]  to  copyright,  and  to  the  protection  afforded  to  *author8  by  the 
statute  of  Anne,  or  if,  being  in  England,  he  had  duly  assigned  his 
copy  to  Boosey,  who  had  published  the  work  for  the  first  time,  the 
latter  would  have  been  entitled  to  copyright  and  the  protection  of 
the  statute.  The  question  turns  upon  the  circumstance  of  Bellini 
being  an  alien  resident  in  Milan  at  the  time  of  the  assignment  by 
him  and  of  the  publication  of  the  work  in  England.  It  was  said 
for  the  plaintiff  in  error,  that  Boosey,  at  the  time  of  publication 
in  England,  could  have  no  greater  right  than  the  author  himself 
would  have  had,  supposing  he  had  published  it  on  his  own  account 
whilst  residing  at  Milan,  and  that  the  author,  unless  he  was  in 
England  at  the  time  of  publication  by  him  theie,  could  acquire  no 
English  copyright,  as  it  was  called,  as  all  that  he  was  possessed  of 
whilst  resident  at  Milan  was  what  was  called  a  Milanese  copyright, 
and  that  when  he  assigned  to  Eicordi,  he  assigned  no  right  in 
England,  but  only  a  right  in  Milan.  It  is  proper  that  I  should 
now  advert  to  the  statute  of  the  8  Anne,  c.  19  (-»).  (His  Lord- 
ship stated  the  title,  the  preamble,  and  the  first  section  of  the 

(1)  1  Buktr.  134  ;  Yelv.  198.  (3)  Dyer,  2  b. 

(2)  64  E.  E.  738  (6  Bing.  N.  C.  90).  (4)  Repealed,  5  &  6  Vict.  c.  45,  s.  1. 
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statute.)  The  statute  gives  the  author  or  his  assignee  copyright,  Jkpfbhys 
properly  so  called,  from  the  time  of  the  first  publication  in  England.  boo^sey. 
From  the  expressions  used  in  it  there  is  a  recognition  of  proprietors 
of  literary  works,  independently  of  the  statute,  and  it  enables  the 
author  to  give  to  an  assignee  the  same  power  to  obtain  a  copy- 
right that  he  possessed  himself;  but  neither  he  nor  his  assignee 
would  be  entitled  to  copyright  until  publication.  Whatever  right 
the  author  may  have  possessed  before  publication  must  have  been 
at  common  law.  The  statute  is  general  in  its  terms  as  to  the 
persons  who  may  be  entitled  to  the  benefit  of  it,  and  has  no  words 
or  expressions  to  show  that  it  vE^as  intended  for  the  exclusive  benefit 
of  authors  who  are  British  subjects.  It  professes  to  be  an  Act  for 
the  encouragement  of  learning  *generally,  and  for  the  encourage-  t  *^®^  3 
ment  of  learned  men  to  compose  and  write  useful  books,  without 
reference  to  any  country  or  persons.  Literature  and  learned  men 
are  of  no  particular  age  or  country,  and  the  benefit  to  be  derived 
by  this  country  from  the  encouragement  of  learned  men  would  be 
greatly  reduced  if  the  operation  of  the  statute  was  restricted  to 
native  authors.  It  seems,  indeed,  to  be  admitted,  that  if  a  foreign 
author  comes  to  England  for  however  short  a  time,  and  first 
publishes  his  work  here,  he  is  entitled  to  the  benefit  of  the  statute ; 
but  if  he  stopped  at  Calais,  and  sent  his  work  to  London  by  an 
agent  to  be  published  for  him,  he  would  not  be  entitled ;  or  if  he 
assigned  his  copy  at  Calais,  he  Vould  transfer  no  right  or  property 
to  his  assignee,  though  he  would  if  he  assigned  at  Dover.  It  is 
said,  and  said  correctly,  that  the  English  municipal  law  has  no 
operation  extra  jines^  but  the  question  in  the  present  case  arises 
with  respect  to  a  matter  occurring  within  the  realm,  namely,  the 
first  publication  in  England  of  a  work  by  a  foreign  author  which  had 
not  been  published  elsewhere  before.  Neither  the  common  law 
nor  the  statute  of  Anne  excludes  the  right  of  a  foreign  author  to 
possess  such  a  property  in  England,  though  he  may  be  resident 
abroad,  and  to  maintain  a  personal  action,  if  such  personal  right  or 
property,  though  incorporeal,  is  infringed,  and  if  Bellini  himself 
had  been  the  publisher,  though  resident  abroad,  I  am  not  aware  of 
any  good  reason  why  he  would  not  have  been  entitled  to  all  the 
rights  that  an  English  author  would  have  been  entitled  to,  and 
the  principles  deducible  from  the  authorities  I  have  already  referred 
to  fully  warrant  such  a  conclusion.  But  it  is  said,  that  even  if  Bellini 
could,  by  publication  himself,  and  on  his  own  account,  in  England, 
though  he  was  at  the  time  resident  at  Milan,  become  entitled  to 
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Jefferys     copyriglit  and  the  protection  of  the  statute,  he  could  not  by  an 
RoosEY.       assignment  at  *Milan  give  any  title  to  copyright  in  England  to 
[  '888  ]       an  assignee,  for  that  he  had  nothing  to  assign  before  publication  in 
England  but  what  is  called  a  Milanese  copyriglit. 

If  the  opinions  of  the  ten  Judges  in  the  case  of  Donahhon  v. 
Beckett  and  others  be  correct..  Bellini  would  be  possessed,  as  author, 
of  an  incorporeal  right  or  property  in  his  unpublished  work, 
recognized  by  the  law  of  England.  It  is  true  his  right  would  not  * 
come  into  question  until  it  was  to  be  claimed  or  exercised  in  England, 
but  his  right  and  properly  would  nevertheless  exist.  That  which 
Bellini  had  at  Milan,  was  "  the  copy,"  or  right  of  publication 
of  his  work,  a  species  of  personal  property  incorporeal,  which,  as  it 
seems,  the  common  law  of  England  considers  every  author  entitled 
to,  and  which,  when  carried  into  effect  by  actual  publication  in 
England  by  the  author  or  his  assignee,  would  entitle  either  to  the 
benefit  and  protection  of  tho  statute  of  Queen  Anne.  The 
property  which  Bellini  had  in  **  the  copy**  of  his  work  he  assigned 
at  Milan  to  Bicordi,  and  being  a  2^ersonal  matter,  the  assignment 
would  transfer  the  property,  so  as  to  give  the  assignee  the  same 
right  that  the  assignor  had,  in  all  countries  where  such  property  is 
recognised,  and  in  which  it  may  be  transferred  by  assignment,  as  it 
may  in  this  case,  both  by  the  law  of  Milan  and  the  law  of  England. 
The  law  of  Milan  will  not  confer  any  right  upon  an  author  in  this 
country,  nor  will  the  law  of  England  confer  any  right  at  Milan,  or 
have  any  ex- territorial  power.  But  the  question  here  is  whether  a 
certain  subject-matter  is  property  assignable  by  the  English  law, 
though  its  first  existence  may  have  been  abroad. 

In  all,  or  almost  all  the  cases  that  have  occurred  upon  the 
subject  of  copyright,  it  has  been  made  a  question  whether,  before 
publication,  there  could  be  any  property  in  an  author  in  his 
[*889]  composition.  There  has  been  no  *deci8ion,  of  which  I  am  aware, 
that  there  may  not  be  such  property,  and  if  there  is,  as  would 
appear  to  be  the  case  from  the  opinions  to  which  I  have  referred, 
it  would  be  subject  to  the  ordinary  incidents  to  such  property.  In 
the  case  of  Tonson  v.  Collins  (i),  which  was  an  action  on  the  case  for 
pirating  the  Spectator,  it  was  said,  argvendo,  that  that  part  of  the 
special  verdict  which  stated  that  the  author,  Mr.  Addison,  was 
a  natural-born  subject,  was  of  no  consequence,  because  the  right  of 
property,  if  it  existed,  was  personal,  and  might  be  acquired  by 
aliens.     That  case  was  by  five  or  six  years  prior  in  date  to  the  case 

(1)  1  SirW.  Bl.  321. 
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of  Donaldson  v.  Beckett,  to  which  I  have  already  referred,  and  there     Jkfpebts 
was  no  decision  upon  it.  Boobit. 

In  the  case  of  Cle)nenti  v.  Walker  (l),  the  question  now  under 
consideration  did  not  arise,  nor  does  the  decision  in  that  case  at  all 
govern  the  present. 

The  first  case  of  which  I  am  aware  in  which  the  question  came 
directly  before  a  court  of  common  law,  and  in  which  there  was  an 
express  decision  upon  the  point  now  under  consideration,  was  the 
case  of  Chappell  v.  Piirday{2).  In  that  case  it  was  intimated  by 
the  Court  of  Exchequer,  that  a  foreign  author  residing  abroad,  who 
composed  and  published  his  work  abroad,  had  not,  either  at  common 
law  or  by  the  statutes  of  8  Anne,  c.  19  (s),  or  54  Geo.  IIL 
c.  156  (3),  any  copyright  in  this  country.  The  Lord  Ghibf  Baron, 
in  giving  judgment  in  that  case,  says,  "  We  think  it  doubtful 
whether  a  foreigner  not  resident  here  can  have  an  English  copyright 
at  all,  and  we  think  he  certainly  cannot,  if  he  has  first  published 
his  work  abroad,  before  any  publication  in  England.'*  That  latter 
circumstance  of  the  first  publication  being  abroad,  distinguishes 
that  case  from  the  present,  and  leaves  the  question  of  the  right  *of  [  *^^  1 
a  non-resident  foreigner  who  first  publishes  in  England  doubtful. 

In  the  previous  case  of  UAlmaine  v.  Boosey  (4),  decided  by  Lord 
Abikobr  in  the  Exchequer  in  Equity,  he  observes,  "  The  Acts  give 
no  protection  to  foreign  residents  abroad  in  respect  of  works  published 
abroad."  I  may  here  remark,  that  in  the  case  of  Chappelly.  Purday, the 
Lord  Chief  Baron,  after  reviewing  the  previous  decisions,  says, ''  The 
result  seems  to  be,  that  if  a  foreign  author,  not  having  published  abroad, 
first  publishes  in  England,  he  may  have  the  benefit  of  the  statutes." 

In  the  case  of  Cocks  v.  Purday  (6),  the  express  point  now  under 
consideration  arose,  and  the  Court  of  Common  Pleas  held  that 
a  foreigner  resident  abroad  may  acquire  copyright  in  this 
country  in  a  work  that  is  first  published  by  him  as  author,  or 
as  author's  assignee,  in  this  country,  which  has  not  been  made 
publici  jwis  by  a  previous  publication  elsewhere. 

The  same  question  came  before  the  Court  of  Queen's  Bench  in 
the  case  of  Boosey  v.  Davidson  {(&),  and  it  was  held  by  that  Court 
that  a  foreigner,  though  resident  abroad,  may  have  copyright  in 
this  country,  if  the  first  publication  is  in  this  country.  The 
circumstances  in  that  case  were  the  same  as  in  the  present. 

(1)  26  R.  E.  569  (2  B.  &  0.  861).       (4)  41  R.  R.  273  (1  Y.  &  C.  288). 

(2)  69  R.  R.  698  (14  M.  &  W.  303).     (5)  5  C.  B.  860. 

(3)  Repealed,  5  &  6  Vict.  c.  45,  s.  1.    (6)  13  a  B.  257. 
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Jkffbbys  The  next  case  was  that  of  Booscy  v.  Pxirday{\),  in  which  the 
.  BoosET.  question  was  the  same  as  in  the  present,  and  in  which  the  Court  of 
Exchequer  held  that  a  foreign  author  residing  abroad,  who  com- 
poses a  work  abroad,  and  sends  it  to  this  country,  where  it  is  first 
published  under  his  authority,  acquires  no  copyright  therein ;  neither 
does  a  British  subject,  who  claims  under  an  assignment  made  abroad 
by  the  author,  gain  any  such  right. 
[  891  ]  In   the  case  of   OUendorf  v.  Black  (2),  Vice-Chancellor  Knight 

Bruce  was  of  opinion  that  a  foreign  author,  who  first  published  in 
England,  did  acquire  a  copyright. 

Upon  modem  authority,  then,  there  appears  to  be  a  preponderance 
in  favour  of  the  proposition  that  a  foreign  author,  resident  abroad, 
can  by  first  publication  in  England  acquire  a  copyright  here ;  but  I 
am  also  of  opinion  that,  upon  the  principles  deducible  from  the 
older  authorities,  and  upon  the  true  construction  of  the  statute  of 
the  8  Anne,  he  may  acquire  such  a  right.  With  respect  to  the 
assignment  to  Bicordi,  there  is  nothing  in  the  terms  used  in  the 
statute  of  Anne  which  requires  the  assignment  to  be  either  by  deed 
or  attested  by  witnesses;  and  at  all  events,  since  the  statute  of 
54  Geo.  III.  c.  156,  it  appears  to  me  that  an  assignment  by  writing 
only  is  valid ;  and  by  the  law  of  Milan,  where  it  was  made,  it  is  said 
to  be  sufficient  to  pass  such  property.  I  therefore  think  that  the 
defendant  in  error  (Boosey),  had  a  right  of  action  against  Jefierys. 

With  respect  to  the  second  and  third  questions  proposed  by  your 
Lordships,  it  appears  to  me  that  it  would  not  have  made  any  sub- 
stantial difference  in  the  case  if  the  assignment  to  Bicordi  had  been 
by  deed  attested,  or  if  the  assignment  had  been  direct  at  Milan 
from  Bellini  to  Boosey,  by  deed  attested.  My  reasons  are  included 
in  those  which  I  have  presented  to  your  Lordships  in  answer  to  the 
first  question ;  and  though  by  the  English  law  an  assignment  of  a 
copyright  should  be  by  writing,  neither  the  law  of  England  nor  of 
Milan  requires  that  it  should  be  by  deed,  or  attested. 

With  respect  to  the  fourth  and  fifth  questions  proposed  by  your 
Lordships,  it  appears  to  me  that,  if  the  work  had  been  printed  and 
[  *892]  published  at  Milan  before  the  assignment  *to  Boosey,  or  after  the 
assignment  to  him,  but  before  publication  here,  neither  the  author 
nor  his  assignee  would  have  been  entitled  to  copyright  in  England. 
It  appears  to  me  that  first  publication  in  England  is  essential  to 
entitle  the  author  or  his  assigns  to  the  protection  given  by  the  statute. 

(1)  80  E.  E.  495  (4  Ex.  145).  (2)  87  R  E.  353  (4  De  G.  &  Sm.  209 ; 

20  L.  J.  Ch.  165). 
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In  this  view  of  the  case,  my  opinion  is  supported  by  the  judgment     Jeffbbys 
of  the  Court  of  Exchequer  in  the  case  of  Ch<tppeU  v.  Purday.    I  may       booskt. 
observe,  that  a  first  publication  at  Milan  by  the  author  after  assign- 
ment would  not  be  by  a  wrong-doer  as  far  as  Boosey  is  concerned, 
as  the  assignment  to  him  is  limited  to  publication  in  England. 

With  respect  to  the  sixth  question,  it  appears  to  me  that  the 
limitation  in  the  assignment  makes  no  difference,  under  the  cir- 
cumstances of  the  case.  A  first  publication  in  England  under  such 
an  assignment  would,  I  think,  entitle  the  assignee  to  the  benefit 
of  the  statute ;  for  no  terms,  however  general,  could  restrain  a 
publication  abroad,  where  the  English  law  has  no  operation ;  and  I 
am  not  aware  of  any  rule  of  law  which  would  make  such  a  restricted 
assignment  invalid,  though  it  may  be  that,  as  far  as  copyright  in 
the  British  dominions  is  concerned,  a  restricted  assignment  would 
exhaust  the  whole  power  of  the  assignor,  and  that  he  could  not 
make  another  assignment  to  take  effect  in  another  place. 

Upon  the  last  question  proposed,  I  am  of  opinion  that,  looking  to 
the  record  as  set  out,  the  learned  Judge  who  tried  the  cause  was 
wrong  in  directing  the  jury  to  find  a  verdict  for  the  defendant. 

Mb.  Justice  Maule  : 

Before  answering  the  several  questions  put  to  the  Judges,  I  pro- 
pose to  begin  by  stating  some  of  the  principles  on  which  I  think  the 
solution  of  those  questions  depends. 

In  BO  doing,  the  nature  of  copyright  itself  is  first  to  be  considered.  [  ^^8  | 
In  the  sense  in  which  copyright  is  commonly  spoken  of,  it  compre- 
hends, first,  the  right  belonging  to  an  author  before  publication, 
that  is,  the  right  to  publish  or  not,  as  he  thinks  fit,  and  to  restrain 
others  from  publishing;  and,  secondly,  the  right,  after  publication, 
of  republishing,  and  of  restraining  others  from  doing  so. 

The  first  kind  of  copyright  (that  of  the  author  before  publication), 
has  been  much  less  questioned  than  the  right  after  publication ;  and 
indeed  there  are  reasons  for  the  right  before  publication  ;  which  do 
not  apply  to  the  right  after  publication ;  as  well  as  reasons  against 
the  right  after  publication,  which  do  not  apply  to  that  before 
publication. 

With  respect  to  the  right  before  publication,  as  above  described, 
I  am  of  opinion  that  such  right  does  in  fact  exist  by  the  common 
law  of  England.  The  weight  of  authority  is  in  its  favour ;  it  has 
scarcely  been  disputed,  and  it  appears  to  me  to  arise  out  of  the 
pature  of  the  thing,  and  to  be  like  the  law  of  the  exclusive  right  of 
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Jkfi EEYB     property  in  personal  chattels,  arising  out  of  their  nature  in  respect 
BoosBT.      of  their  mode  of  acquisition,  and  their  capacity  of  exclusive  use ; 
and  that,  therefore,  like  the  law  enabling  private  persons  to  hold 
property  in  personal  chattels,  it  is  to  be  presumed  to  be  the  law  of 
all  civilized  countries,  so  far  as  not  derogated  from  by  the  municipal 
law  of  ony  particular  country.     It  therefore  appears  to  me  that  the 
law  giving  to  the  author  the  extent  of  copyright  applicable  to  the 
case  of  an  unpubUshed  work,  must  be  taken  not  only  to  be  part  of 
the  common  law  of  England,  but  also  to  be  the  law  of  all  countries 
where  it  is  not  shown  to  be  restricted  by  the  law  of  the  place,  and 
therefore  that  it  must  be  taken  to  be  the  law  of  Milan. 
The  second  kind  of  copyright,  tbat  which  restrains  all  but  the 
[  '894  ]       owner  of  the  copyright  from  republishing  a  book  *already  published, 
certainly  does  not  arise,  like  the  first  kind  of  copyright,  out  of  the 
nature  of  the  thing.     It  is  rather  in  derogation  of  the  natural  right 
ef  an  owner  of  a  copy  of  a  published  book  to  make  what  use  he  will 
of  his  own  property,  by  copying  it  or  otherwise.    Whether  such  a 
copyright  does  actually  exist  by  the  common  law  of  England  has 
been  much  questioned,  and  high  authority  may  be  cited  on  both 
sides.    But  it  is  not  necessary  for  my  present  purpose  that  I  should 
decide  this  question,  except  so  far  as  to  say  that  I  am  of  opinion 
that  no  such  right  exists  in  respect  of  the  first  publication  in  England, 
of  a  book  which  had  been  previously  published  in  a  foreign  country. 
The  existence  of  such  a  law  is  not  supported  by  authority,  and,  if 
.  I        it  existed,  it  would  take  away  the  right  of  an  owner  of  a  copy  of  a 
work,  so  published,  to  re-publish  it   in  England ;   a  right  which 
he  clearly  had  before   the   first   publication  here.     It   is  indeed 
conceivable  that  such  a  law  might  exist,  and  that  its  object  might 
be  to  encourage  and  reward  the  republication   in  this   country  of 
good  books  already  published  abroad.    But  it  is  very  unlikely  that 
such  a  law,  if  it  existed,  would  give,  without  any  distinction,  the 
same  monopoly  to   a  republisher  of  a  book  which  any  one  might 
and  could   republish,  as  to  an  author  of  an  unpublished  work ;  I 
think  it,  therefore,  very  clear  that  the  common  law  does  not  confer 
-  any  copyright  on  the  first  publisher  in  England  of  a  book  already 
published  abroad,  the  right  to  publish  such  a  work  having  thereby 
become  common  to  all.     But  whatever  may  be  the  common  law, 
there  is  no  doubt  that  a  right   after  a   first  publication   in  this 
country,  and  indeed  arising  out  of  that  first  publication  as  well 
as  dating  from  it,  is  conferred  by  the  statutes  of  8  Anne,  c.  19  (l), 
(1)  Repealed,  5  &  6  Vict  c.  45,  s.  1. 
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and  54  Geo.  III.   c.    156  (l),  and  the   existence  of   this  right  is     Jicffrby^ 
sufficient  to  enable  me  to  answer  the  questions  proposed.  booset. 

A  main  question  debated  at  the  Bar,  and  often  agitated  elsewhere,  [  393  ] 
was,  whether  the  statutes  of  Anne  and  Geo.  III.,  do,  on  their  true 
construction,  give  the  sole  liberty  conferred  by  them  on  authors 
and  their  assigns  to  authors  and  their  assigns  who  are  aliens,  and 
it  appears  to  me  that  they  certainly  do.  By  the  common  law  of 
England,  aliens  are  capable  of  holding  all  sorts  of  personal  pro- 
perty, and  exercising  all  sorts  of  personal  rights.  Their  disabilities 
in  respect  of  real  property  arise  out  of  special  laws  and  con- 
siderations applicable  to  property  of  that  particular  kind.  So 
that  when  personal  rights  are  conferred,  and  persons  filling  any 
character  of  which  foreigners  are  capable  are  mentioned,  foreigners 
must  be  comprehended,  unless  there  is  something  in  the  context  to 
exclude  them.  The  general  rule  is,  that  words  in  an  Act  of  Parlia- 
ment, and  indeed  in  every  other  instrument,  must  be  construed  in 
their  ordinary  sense,  unless  there  is  something  to  show  plainly  that 
they  cannot  have  been  used,  and  so,  in  fact,  were  not  used,  in  that 
sense.  Here  the  words  to  be  construed  are,  ''  author,  assignee, 
and  assigns."  These  words  plainly  comprehend  aliens  as  well  as 
others  ;  and  there  is  nothing,  as  it  seems  to  me,  in  any  part  of  the 
Acts  to  show  that  they  are  to  be  restricted.  Indeed,  those  who 
reject  this  construction,  do  not  rely  on  anything  to  be  found  in 
the  terms  of  the  Acts  ;  nor  is  it  pretended  that,  by  construing  the 
words  in  their  proper  sense,  any  contradiction,  incongruity,  or 
absurdity  will  arise.  But  it  is  said  that  the  intention  of  the  Acts  is 
restricted  to  the  encouragement  of  British  industry  and  talent,  and 
that  this  construction  of  the  words  would  give  an  effect  to  the  Act 
beyond  that  restricted  intention,  Chappell  v.  Purday  (2).  I  cannot 
bring  myself  to  think  that  any  such  restriction  was  intended ;  it 
certainly  is  not  expressed.  But  even  *taking  the  intention  of  the  [  '896  ] 
Acts  to  be  as  assumed,  it  would  not,  I  think,  be  sufficient  to  take 
from  the  general  words  of  the  Legislature  their  natural  and  large 
construction ;  for  British  industry  and  talent  will  be  encouraged 
by  conferring  a  copyright  on  a  foreigner  first  publishing  in  Eng- 
land ;  industry,  by  giving  it  occupation  ;  and  talent,  by  furnishing 
it  with  valuable  information  and  means  for  cultivation.  It  is  also 
said  that  the  Legislature  was  dealing  with  British  interests,  and 
legislating  for  British  people.  This  is  true;  but  to  give  a  copy- 
right to  a  foreign  author  publishing  in  this  country  is  dealing  with 

(1)  Repealed,  0  &  6  Vict.  c.  45,  s.  1.      (2)  69  R.  E.  698  (14  M.  &  W.  303). 
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Jeffebys  British  interests,  and  legislating  for  British  people.  Some  parts 
BoosEY,  o'  t^®  ^^^^>  ^^  IS  s^^^»  though  expressed  genera%,  must  be  con- 
strued with  a  restriction  to  this  country.  And  this  is  true  with 
respect  to  the  extent  of  the  sole  liberty  of  printing  conferred  by 
the  Acts  in  general  terms.  But  these  words  are,  with  respect  to 
their  operation,  necessarily  confined  to  the  dominions  within  which 
the  Legislature  had  the  power  of  conferring  such  liberty ;  and  the 
words  prohibiting  importation  show  that  the  framers  of  the  Acts 
had  this  construction  distinctly  in  view.  Bui;  this  consideration 
has  no  operation  with  respect  to  the  persons  on  whom  the  sole 
liberty  is  conferred.  The  words,  "  author,  assignee,  and  assigns," 
naturally  comprehend  aliens  ;  and  the  Legislature  is  not  denied  to 
have  had  the  right  and  power  of  conferring  the  sole  liberty  on  them 
if  it  thought  fit.  Li  my  opinion,  therefore,  the  Acts  confer  a 
copyright  on  a  foreign  author,  or  his  assignee,  first  publishing  in 
England.  To  hold  otherwise  would,  I  think,  be  contrary  to  the 
plain  meaning  of  the  Acts,  and  would  be  a  most  inconvenient  restric- 
tion of  the  rule,  which,  in  personal  matters,  places  an  alien  in  the 
same  situation  as  a  natural-bom  subject. 
[  •897  ]  Having  stated  the   principles  on  which  I  think  the  *several 

questions  put  to  the  Judges  may  be  determined,  I  proceed  to  answer 
them  severally. 

As  to  the  first,  it  appears  to  me  that  Bellini  was  an  author  within 
the  meaning  of  the  Acts  of  Anne  and  Geo.  IIL  ;  that  the  copyright 
which  he  is  said  to  have  had,  is  to  be  taken  to  have  comprehended 
the  copyright  before  publication,  as  above  explained ;  that  by  the 
transfer  of  that  right,  which  is  stated  to  be  valid  by  the  laws  of  the 
country  where  it  was  made,  Bicordi  became  an  assignee  of  the 
author  within  the  meaning  of  the  Acts,  and  acquired  under  them, 
as  incident  to  that  character,  the  right  of  obtaining  to  himself  or 
his  assignees,  by  a  first  publication  in  this  country,  the  sole  liberty 
of  printing  conferred  by  the  Acts  upon  an  author  and  his  assignee  ; 
and  that  Bicordi  duly  assigned  that  right  to  the  defendant.  The 
words  limiting  that  assignment  to  publication  in  the  United 
Kingdom  <lo  not  operate,  I  think,  as  restrictive  of  the  rights 
acquired  by  the  defendant  Boosey  to  become  entitled,  under  the 
Acts,  to  a  sole  liberty  of  printing  and  publishing  in  this  country, 
by  publishing  here  before  any  publication  elsewhere  ;  and  I  think 
this  assignment,  notwithstanding  such  limitation,  constituted  the 
defendant  a  complete  assignee  of  all  the  right  of  publishing  recog- 
nised and  conferred  by  the  statutes,  that  is  the  right  of  publishing 
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in  the  United  Kingdom,  as  eflfectually  as  it  would  have  done  if  the  JfiFFBUYs 
limiting  words  had  been  omitted.  Words  not  so  limited  would  Boobby. 
have  given  no  greater  British  right,  and  I  think  it  makes  no 
difference  with  respect  to  that  effect,  that  perhaps  such  words 
might  have  conferred  some  rights  in  other  countries,  which  perhaps 
Bicordi  may  have  had.  I  therefore  answer  the  first  question,  that 
the  publication  by  the  plaintiff  in  error  did  give  the  defendant  in 
error  a  right  of  action  against  the  plaintiff. 

As  to  the  second   question,  I  think  it  would  have  made   *no       f  '^^^  ] 
difference,  supposing  the  other  circumstances  in  the  first  question 
to  be  the  same. 

Thirdly, — I  think  it  would  have  made  no  difference.  This  ques- 
tion does  not  state  that  such  a  deed  would  have  been  operative  by  the 
laws  of  Milan ;  but  as  the  subject  of  it  was  expressed  to  be,  and 
actually  was  the  right  of  publishing,  or  that  of  acquiring  such  right 
by  proper  means  in  the  United  Kingdom  only,  and  as  the  deed  was 
in  a  form,  which  by  the  law  in  this  country  was  proper  to  operate 
on  such  a  subject,  and  was  executed  by  an  "  author,"  on  whom  the 
Acts  conferred  the  British  right  and  the  power  of  transferring  it,  I 
think  such  deed  was  effectual  for  the  purpose  of  constituting  an 
assignee  within  the  Acts. 

Fourthly  and  fifthly, — In  the  cases  supposed  in  these  two 
questions,  I  think  the  defendant  in  error  would  have  had  no  right 
of  action  against  the  plaintiff  in  error.  The  copyright  in  printed 
books,  given  by  the  Acts  of  Anne  and  Geo.  III.,  is  given  to  the 
authors  and  their  assigns,  of  books  not  printed  or  published.  This, 
I  think,  means  not  printed  or  published  generally,  or  anywhere. 
The  words  naturally  bear  this  meaning ;  and  there  is  nothing,  I 
think,  to  restrict  it.  When  a  book  has  once  been  published,  the 
right  to  republish  it  seems  to  be  common  to  all,  except  so  far  as 
the  law  of  any  place  may  specially  restrain  it.  At  the  time  of  the 
defendant's  publication  in  the  cases  supposed  in  these  questions,  he 
was  not  the  author,  or  assignee  of  the  author,  of  a  book  not  printed 
and  published,  and  on  such  only  is  the  sole  liberty  conferred  by  the 
statutes,  and  I  have  already  shown  that  no  such  right  exists  at  common 
law  with  respect  to  a  book  previously  published  in  a  foreign  country. 

Sixthly, — I  think,  for  the  reasons  stated  in  answer  to  the  first 
question,  that  whether  the  words  limiting  the  right  to  the  United 
Kingdom  were  or  were  not  contained  in  the  ^assignment,  the  defen-       [  *899  ] 
dant  in  the  case  supposed  in  the  first  question  would  have  had  a 
right  of  action  against  the  plaintiff. 
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JEFFKBY8         Lastlj, — It  appears  to  me  that,  for  the  reasons  above  given, 
Boos£Y.      the  learned  Judge  was  not  right  in  directing  a  verdict  for  the 
defendant. 

Mr.  Justice  Coleridge: 

In  answer  to  your  Lordships'  first  question,  I  am  of  opinion  that 
the  publication  therein  stated  gave  to  the  defendant  in  error  a  right 
of  action  against  the  plainti£f  in  error,  and  this  question  in  sub- 
stance is  one  of  so  long  standing,  and  has  been  so  often  discussed  with 
so  much  learning,  and  such  great  ability,  that  I  despair  of  adding 
anything  new  in  support  of  my  opinion.  Therefore,  although  your 
Lordships  will  expect  me  to  state  my  reasons  for  entertaining  it, 
I  shall  endeavour  to  do  so  as  shortly  as  I  can,  and  without  any 
complete  or  detailed  collection  of  the  conflicting  authorities. 

First,  however,  it  is  necessary  to  settle  the  state  of  facts  on  which 
I  found  myself.  The  question  appears  to  me  to  identify,  for  the 
purposes  of  the  argument,  Bellini  and  Bicordi.  The  former  is  said 
to  have  **  a  certain  copyright,''  which  copyright  he  effectually  vested 
in  the  latter.  If  by  the  words  "  certain  copyright "  your  Lordships 
had  intended  to  speak  of  a  copyright  with  any  limitations  specified 
in  the  contract  material  to  the  present  argument,  I  must  presume 
they  would  have  been  stated ;  I  consider,  therefore,  that  none  is  to 
be  supposed  to  have  existed.  On  any  other  supposition  the  ques- 
tion cannot  be  answered  at  all,  because  we  do  not  know  its  terms ; 
and  further  than  this,  as  your  Lordships,  addressing  English  Judges, 
use  the  term  **  copyright  "  without  any  definition,  I  must  assume 
*'J00]  that,  although  speaking  of  a  Milanese  author  in  Milan,  '^'and  a 
Milanese  production,  your  Lordships  use  "  copyright "  in  the  sense 
in  which  an  English  Judge  would  define  it,  according  to  English 
law,  to  an  English  jury.  And  still  further,  although  the  question 
states  Bellini  to  have  been  an  alien  friend,  and  is  silent  as  to 
Bicordi,  I  suppose  I  must,  in  order  to  raise  the  question  at  all, 
assume  that  Bicordi  is  to  be  considered  an  alien  friend  also. 
Bicordi,  then,  came  to  this  country,  bringing  with  him  an  unpub- 
lished manuscript  of  a  literary  work,  of  which  he  was  the  lawful 
owner,  and  owner  also  of  the  copyright,  so  far  as  the  original 
author  could  confer  it  on  him.  The  manuscript,  namely,  the  paper 
with  the  writing  on  it,  was  a  personal  chattel.  The  unrestrained 
copyright,  or  copy,  to  use  the  technical  term,  is  well  defined  by 
Lord  Mansfield  in  Millar  v.  Taylor {\),  as  "the  incorporeal  right 

(1)  4  Biirr.  2397. 
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to  the  sole  printing  and  publishing."  These  are  manifestly  two  Jekfbkys 
distinct  properties,  capable  of  distinct  violations,  protected  by  boobbt. 
distinct  sanctions  and  remedies,  but  both  such  in  their  nature  as 
an  alien  friend  may  by  our  law  possess,  and  entitling  him  to  the 
enjoyment  and  use  of  all  such  sanctions  and  remedies,  in  case  of 
violation,  as  a  natural-born  subject  would  have.  It  seems  to  me, 
therefore,  that  he  stood  in  the  same  situation  as  a  natural-born 
subject  would  have  been  in  if  he  had  composed  a  literary  work  in 
Milan,  and  brought  it  with  him  unpublished  to  England. 

Two  considerations,  however,  are  suggested  as  difficulties  at  this 
stage  of  the  argument,  the  first  arising  from  the  nature  of  the 
thing  itself,  the  right  of  copy ;  that  which  the  French  jurists  call 
the  ''  object  "  of  the  right,  and  the  second  from  the  quality  of  the 
person,  or  what  they  call  the  "  active  subject  "  of  the  right.  It  is 
said  that  from  the  nature  of  the  thing,  the  property  being  the 
creation  of  positive  law,  and  both  Bellini  and  Bicordi  owing  their 
*right  of  property  entirely  to  the  law  of  Milan,  which  could  have  [  •901  ] 
no  operation  in  England,  Bicordi  bringing  the  manuscript  with  him 
here,  brought  no  right  of  property  attached  to  it.  Secondly,  it  is  said 
that  there  is  a  difference  between  a  natural-bom  subject  and  an 
alien  amy  in  England;  because  it  has  been  decided  that  a  prior 
publication  abroad  prevents  the  latter  from  having  any  copyright  in 
England,  whereas  it  has  not  that  effect  in  regard  to  a  natural-born 
subject. 

I  will  consider  in  what  follows  both  these  objections.  It  would 
certainly  be  a  miserable  reflection  on  our  municipal  law,  whether 
common  or  statute,  both  in  respect  of  its  consistency  and  breadth, 
if  the  first  objection  could  be  maintained.  It  cannot  be  denied, 
that  the  alien  arriving  with  the  manuscript  in  his  portmanteau,  if 
it  were  stolen  from  him,  might  have  recourse  to  the  criminal  law  of 
the  country,  and  that  if  it  were  stolen  from  the  possession  of  another 
person  to  whom  he  had  lent  it,  he  might,  in  the  indictment,  still 
describe  himself  as  the  owner  of  the  property.  It  is  not  denied, 
that  if  it  were  taken  from  him  in  any  way  other  than  feloniously, 
he  might  sue  for  it,  or  its  value,  in  detinue  or  trover.  But  this 
value,  it  is  said,  is  merely  that  of  the  paper  and  ink,  and  that  it  is 
immaterial  whether  the  writing  on  it  be  a  collection  of  nonsense 
verses,  or  the  most  excellent  product  of  human  intellect ;  because, 
although  he  has  the  undoubted  right  and  power  to  prevent  any  one 
from  seeing,  reading,  or  multiplying  copies  of  it,  yet,  if  this  last  be 
done  unlawfully,  because  he  has  no  right  to  multiply  copies  himself 
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Jeffebyb     exclusively,  he  is  not  injured  by  the  act  of  multiplication  by  another, 
BooBEY.     ^^  therefore  is  not  entitled  to  any  compensation.    I  do  not  vfish 
to  wander  unnecessarily  into  equitable  considerations,  yet  I  may 
observe,  in  passing,  that  I  presume  that  if  the  alien  amy  had 
corresponded  from  abroad  with  an  Englishman  here,  and  that 
f  *902  ]      Englishman  should  attempt  to  publish  *the  letters  against  his  will, 
he,  being  in  England,  might  restrain  him  by  injunction,  on  the 
ground  of  his  property,  and  might  have  an  account  against  him  for 
the  profits  of  the  publication,  if  he  published  them,  on  the  same 
ground.    And  this  seems  to  me  very  material  to  the  present  inquiry. 
I  confess  to  the  strongest  disinclination  to  the  belief  that  our  law  is 
so  inconsistent  and  narrow.    But,  before  I  come  to  the  inquiry 
directly  into  this,  let  me  observe,  that  it  seems  to  me  a  fallacy  to 
found  Eicordi's  rights,  in  England,  upon  any  supposed  operation 
of  the  Milanese  law  here,  and  that  the  whole  argument  on  the  intra- 
territorial  operation  of  municipal  laws,  on  which  so  much  learning 
was  exhibited,  is  purely  beside  the  question.     The  Milanese  law  is 
only  of  importance  to  establish  the  validity  of  the  contract  at  Milan, 
and  to  show  that  what  Bellini  had,  was,  according  to  that  law,  well 
transferred  to  Bicordi ;  that  Bicordi  came  into  this  country  the  lawful 
owner,  as  against  Bellini,  and  through  him  against  all  the  world, 
of  the  manuscript,  with  all  the  rights  incident  to  such  ownership 
which  the  English  law  would  attach  to  it.     It  will  not  be  contended, 
of  course,  at  this  time  of  day,  that  our  law  does  not  regard  contracts 
made  abroad.    But,  as  I  thus  Umit  the  operation  of  the  Milanese 
law,  so,  by  parity  of  reason,  I  limit  the  operation  of  the  English  law 
to  transactions  in  England ;  and  if  it  requires  any  special  formalities 
to  the  validity  of  the  transfer  of  copyright,  I  say  they  were  entirely 
out  of  the  question  as  to  giving  effect  to  the  transfer,  which  did,  in 
fact,  take  place  between  Bellini  and  Bicordi  in  Milan. 

Having  cleared  th6  case  as  to  that  diflSculty,  I  come  to  consider 
what  rights  of  property  Bicordi  had,  as  the  lawful  owner  of  the 
unpublished  manuscript,  living  in  this  country,  and  at  first  without 
reference  to  his  being  other  than  a  domiciled  native;  that  is,  looking 

[  *w>3  ]  only  to  *the  object  itself.  And  I  apprehend  that  he  had  the  exclu- 
sive right  of  multiplying  copies  of  it,  with  the  necessary  remedies 
for  the  vindication  of  that  right  in  our  courts  of  law.  That  copy- 
right for  the  author  of  a  literary  work  (and  there  is  no  distinction 
for  this  purpose  between  a  literary  and  a  musical  composition, 
expressed  in  musical  characters),  exists  by  the  common  law,  unless 
taken  away  by  the  statute  of  Anne,  or  some  succeeding  statute* 
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oaght,  I  think,  to  be  considered  as  settled  by  the  judgment  of  the  Jbffkbys 
Court  of  Queen's  Bench,  in  Miliar  v.  Taylor  (i),  and  by  the  all  but  boobby. 
unanimous  opinions  of  the  Judges,  expressed  in  this  House,  in  the 
case  of  Donaldson  v.  Beckett  {2).  At  the  time  when  those  cases 
were  decided,  but  one  Judge  on  the  Bench  held  a  different  opinion, 
and  the  Lord  Ghanobllob  had  acted  in  accordance  with  the  majority. 
The  point  is  one  which  is  unaffected  by  lapse  of  time,  change  of 
circumstances,  or  advancement  in  science.  The  Judges  of  that  day 
had  every  light  by  which  to  decide  it,  which  we  have  now ;  all  the 
diflSculties  which  are  presented  now,  were  as  ingeniously  and  forcibly 
presented  then,  and  they  did  not  prevail.  If  there  was  one  subject 
more  than  another  upon  which  the  great  and  varied  learning  of 
Lord  Mansfibld,  his  special  familiarity  with  it,  and  the  philo- 
sophical turn  of  his  intellect,  could  give  his  judgment  peculiar 
weight,  it  was  this.  I  require  no  higher  authority  for  a  position, 
which  seems  to  me  in  itself  reasonable  and  just;  indeed,  I  do 
not  know  what  point  can  be  considered  as  concluded  to  any  Court 
in  this  country,  except  that  of  your  Lordships'  House,  if  this 
is  not. 

The  reasons  on  which  the  judgment  of  that  day  rested,  apply 
with  equal  force  to  the  lawful  owner  or  assignee,  as  they  do  to 
the  author  himself,  to  the  alien  amy  in  this  country,  as  to  the 
native  subject ;  for  the  principle  is  ♦property.  It  is  carefully  [  *®04  ] 
established  in  the  judgments  in  the  Queen's  Bench,  that  property 
was  the  foundation  of  the  right ;  the  author  had  the  copyright 
because  he  was  the  owner — the  Crown  had  copyright  in  certain 
books,  because  it  had  acquired  the  ownership  by  the  outlay  of 
money.  Where  there  is  the  same  reason,  there  must  be  the  same 
law,  if  no  statute  intervenes  to  prevent  it.  Bicordi,  being  the 
lawful  owner  of  an  unpublished  manuscript  coming  into  this 
country,  by  the  law  of  which  a  native  author,  because  the  owner  of 
his  manuscript,  had  copyright,  would  have  it  also,  because,  in  regard 
of  such  property,  the  law  of  the  country  places  an  aUen  amy 
resident  here  in  the  same  situation  as  a  natural-born  subject. 

This  being  the  state  of  things  at  the  common  law,  how  is  it 
affected  by  the  statutes  ?  Now,  these  either  apply  to  such  a  case, 
or  they  do  not.  If  they  apply,  they  may  be  held  to  restrain  the 
common  law  right,  or  to  extinguish  it,  giving  a  new  one  in  its 
place.  If  they  do  not  apply  in  any  particular  case,  then,  in  that 
case,  the  common  law  remains ;  for  the  repeal  of  the  common  law 
(1)  4  Burr.  2303.  (2)  Id.  2408 ;  2  Br.  P.  C.  129. 
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Jeffbrtb  is  only  inferential.  It  cannot  be  maintained,  I  conceive,  that  they 
BoosBT.  do  not  apply  for  the  benefit  of  foreigners,  but  do  apply  for  their 
injury.  Wherever  they  either  extinguish  or  restrain,  they  also 
create  a  new  right,  or  give  a  modified  one.  And  this  may  be  very 
reasonable ;  even  a  larger  right  may  be  attended  with  so  many 
practical  difficulties,  in  the  way  of  enjoyment,  that  a  more 
restrained  one,  properly  guarded,  and  simplified,  may  be  more 
beneficial.  But  it  would  be  simply  unreasonable  and  unjust  to  say, 
"You  are  not  within  our  contemplation  for  the  purpose  of 
protecting  the  new  right,  but  you  are  for  that  of  extinguishing  the 
old." 

If,  then,  I  am  right  in  supposing  that  a  foreign  author  or  owner 
[  *905  ]  of  an  unpublished  manuscript,  under  the  circumstances  *of  Bicordi, 
that  is,  being  an  alien  friend  in  England,  had,  at  common  law» 
copyright  in  England,  the  construction  of  the  statute  becomes  a 
matter  of  indifference  as  to  the  answer  to  your  Lordships' questions. 
But,  suppose  that  I  am  not,  I  apprehend  it  will  not  be  denied  that 
if  Bellini,  being  here,  had  composed,  or  had  come  here  with  a  work 
previously  composed  abroad,  but  remaining  unpublished,  he  would 
have  been  within  the  provision  of  the  statutes  of  Anne  and  George  III., 
in  respect  of  copyright,  and  might  have  conferred  a  good  title  on  his 
assignee  under  those  statutes  respectively.  No  case,  that  I  am  aware  of, 
has  excluded  from  the  benefit  they  confer,  foreigners,  except  those  who 
are  resident  abroad  at  the  time  when  the  right  to  the  benefit  must, 
if  at  all,  attach.  If  this  is  so,  on  what  ground  is  Bicordi  the 
lawful  owner  of  the  unpublished  manuscript  by  good  conveyance 
from  Bellini,  and  being  in  England,  to  be  excluded  ? 

The  statute  of  Anne  speaks,  in  respect  of  works  already  printed, 
'*  Of  the  author  who  hath  not  transferred  to  any  other,  the  book- 
seller, the  printer,  or  other  person  or  persons,  who  hath  pur- 
chased or  acquired  the  copy  of  a  book,  in  order  to  print  the  same ; " 
and  in  respect  of  books,  not  then  printed  and  published,  it  speaks  of 
''  the  author  and  his  assignee  or  assigns ; "  in  both  cases  being 
entirely  silent  as  to  any  special  form  of  transfer  or  attestation,  and 
using  words  which  embrace  assignees  in  law,  and  by  devolution,  as 
well  as  assignees  by  act  of  the  parties.  This  is  the  part  of  the 
section  which  either  confers  or  regulates  the  limited  copyright,  and 
because,  in  the  penal  part  of  the  clause  which  follows,  an  exception 
is  made  in  favour  of  those  who  are  licensed  by  a  consent  in  writing, 
attested  by  two  witnesses,  it  has  been  twice  held  that  the  assignees 
in  the  first  part  must  be  such  as  claim  under  an  assignment  in 
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writing  bo  attested:  Power  *v.  Walker  (i) ;  Davidson  v.  Bohn  (2).  It     Jbffbbys 
is  remarkable  that  both  these  are  cases  merely  of  refusing  a  rule  for      roobbt. 
a  new  trial,  the  latter  mainly  proceeding  on  the  authority  of  the       [  *9^  ] 
former,  and  neither  of  them  fully  argued  ;  both,  I  must  take  leave 
to  say  with  most  sincere  respect,  founded  on  reasoning  which  is 
anything  but  satisfactory. 

Those  who  make  light  of  the  judgments  in  Millar  v.  Taylor  and 
Donaldson  v.  Beckett,  can  scarcely  object  to  a  respectful  difference 
in  opinion  from  the  Judges  who  decided  these  latter  cases ;  but, 
assuming  them  to  be  well  decided,  it  is  clear  that  they  left  many 
supposable  states  of  circumstances  unaffected  by  their  decision. 
Suppose,  with  reference  to  the  first  branch  of  the  statute  of  Anne, 
the  case  of  a  purchaser  before  it  passed,  or  that  of  a  legatee  or 
executor  or  an  administrator  after  it  passed,  surely  it  could  not  be 
said,  that  they  had  no  title  because  they  claimed  respectively  under 
instruments  without  witnesses,  or  with  only  one.  Indeed  if  the 
language  of  the  decisions  in  both  cases  be  looked  to,  it  will  be  seen 
that  the  Judges  had  in  contemplation  only  the  precise  cases  before 
them  respectively.  They  are,  therefore,  no  authority  where  the 
facts  are  not  only  dissimilar,  but  fall  under  a  different  principle. 
Where  the  assignee  and  the  licensee  both  claim  under  instruments 
executed  in  England,  let  the  requirements  of  the  statute  as  to  one 
govern  in  regard  to  the  other ;  this  is  the  principle  of  the  two  cases ; 
but  where  one  purchases,  or  acquires,  or  becomes  the  assignee  of 
the  author's  right,  in  a  country  in  which  the  statute  has  no  operation, 
the  ground  of  the  reasoning  fails.  Suppose  an  Englishman  with 
undoubted  English  copyright,  should,  in  Milan,  license  another  to 
print  and  sell  so  many  copies  in  England,  by  an  instrument  valid 
in  Milan,  but  without  attestation  by  two  witnesses,  could  it  be 
maintained  that  ^such  printing  and  selling  would  be  piratical,  and  [  *1H)7  ] 
subject  the  licensee  to  the  penalties  of  the  Act  of  Anne  or  George  ? 
Ricordi  stands  in  this  predicament ;  he  has  been,  by  a  conveyance 
valid  in  Milan,  substituted  for  the  author ;  he  does  not  claim  under 
that  conveyance  English  copyright,  as  existing  at  the  time  of  the 
conveyance,  and  specifically  conveyed  by  it,  any  more  than  if 
Bellini  had  died  at  Milan,  having  well  bequeathed  to  him  the 
unpublished  manuscripts.  But  he  claims  to  have  been  clothed  by 
the  conveyance  from  Bellini  with  all  his  rights,  so  that  when  he 
came  to  England  he  was,  by  the  joint  operation  of  it  and  the 
English  law,  entitled  to  all  the  rights  of  which  the  statute  speaks* 
(1)  16  B.  B.  378  (3  M.  &  S.  7).  (2)  6  C.  B.  466. 
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jBFVBBYa  He  is  clearly  within  the  enabling  words  of  the  statute ;  he  is  the 
BoosET.  assignee  of  an  author ;  and  even  if  these  words  may,  in  some  cases, 
mean  an  assignee  under  an  instrument  in  writing,  attested  by  two 
witnesses,  it  has  not  been  shown,  or  decided,  that  they  must  or  can 
mean  this  in  all  cases.  I  think  the  contrary  has  been  shown. 
Larger  words,  and  less  restrained,  the  Legislature  could  scarcely 
have  used ;  and  on  what  sound  principle  are  we  to  import  a  restraint 
by  implication  ? 

I  have  already  said,  that  I  do  not  propose  to  go  through  the 
numerous  cases  on  these  two  great  branches  of  the  subject,  because 
they  are  fully  before  your  Lordships.  They  must  be  admitted  to  be 
conflicting,  and  what  is  of  more  consequence,  they  may  all  be  con- 
sidered to  be  under  review  now  in  your  Lordships'  House.  They 
can,  therefore,  hardly  serve  to  conclude  the  question.  But  I  may 
be  excused  a  word  in  respect  of  the  two  which  last  preceded  the  case 
now  in  judgment,  because  they  were  very  fully  argued,  and  the 
principal  preceding  authorities  reviewed  in  them,  and  because  they 
have  been  much  discussed  in  the  arguments  at  your  Lordships'  Bar. 
I  am  desirous  of  seeing  what  they  really  profess  to  decide,  and  of 
[  *908  ]  respectfully  considering  *the  weight  of  the  arguments  on  which  the 
judgments  proceed. 

The  first  of  these  is  Chappell  v.  Purday  (1),  decided  in  1845.  In 
that  case  it  will  be  found  that  the  plaintiff  claimed  under  two  assign- 
ments ;  the  first  by  Latour  alone,  the  second  by  Auber,  Troupenas, 
and  Latour :  both,  however,  professed  to  be  specific  conveyances  of 
copyright  in  England,  not  in  an  unpublished  manuscript.  At  the 
dates  of  these  respectively,  the  parties  conveying  had  no  such  pro- 
perty as  they  professed  to  convey.  The  music  being  public  at  Paris, 
anyone  who  heard  it  and  could  carry  it  off  might  have  gone  into 
any  other  country,  might  certainly  have  come  into  England  and 
made  it  public  here  without  infringing  any  right  of  property  in  the 
owner  of  the  work  at  Paris.  What  was  public  at  Paris  anyone  pro- 
curing there  might  make  public  here  without  injury  to  the  owner 
of  the  copyright  there,  because,  merely  as  such  owner,  he  had  no 
right  to  exclusive  publication  here.  The  present  case  materially 
differs  from  that  in  this  respect,  that  here  the  author,  or  his  sub- 
stitute, comes  to  this  country  with  his  work  in  such  a  condition  that 
the  English  law  of  copyright,  whether  by  common  law  or  by  statute, 
attached  to  it  as  much  as  if  an  Englishman  had  composed  it  in 
this  country,  and  produced  it  for  the  first  time  from  his  writing  case. 
(1)  69  E.  E.  698  (14  M.  &  W.  303). 
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It  is  remarkable  that  an  inaccuracy,  not  immaterial,  has  Jspfbrys 
crept  into  the  reported  judgment  in  this  case.  The  question  is  boosbt. 
stated  to  be  (l),  "Whether  a  foreigner,  residing  abroad,  and  com- 
posing a  work,  has  a  copyright  in  England  ?  "  and  the  question  is 
answered  in  the  same  page,  by  saying,  ''that  a  foreign  author 
residing  abroad,  and  publishing  a  work  there,  has  not  any  copyright 
here,'*  as  if  composing  and  publishing  were  the  same  thing.  It  is 
not  *  necessary  in  the  present  case  to  contravene  what  is  said  in  that  [  •909] 
judgment  respecting  the  intent  of  the  British  Legislature  in  the 
statutes  of  Anne  and  George  III. ;  but  with  great  respect  I  desire  to 
guard  myself  from  being  supposed  to  agree  with  these  remarks  in 
all  particulars,  and  exactly  as  they  are  expressed.  I  think  it  would 
be  more  true  to  say  that  the  statutes  were  intende'd  to  extend  to  all 
persons  who  could  bring  themselves  within  their  requirements. 
Many  of  these  may  be  inapplicable  to  a  foreign  author  resident 
abroad,  and  thence  it  is  logical  to  infer  that  the  statute  was  not 
made  for  him.  But  I  see  no  logical  sequence  in  thence  inferring 
that ''  the  assignee  of  a  foreign  author,  whether  a  British  subject  or 
not,  may  not  come  within  their  protection.*'  There  is  nothing,  as 
it  seems  to  me,  absurd  in  supposing  that  the  author  can  possess  a 
subject-matter,  which,  from  personal  incapability  of  complying  with 
the  requisitions  of  the  municipal  law  of  this  country,  may  be  no 
property  in  him  here ;  yet,  which  he  may  be  able  to  pass  to  another 
not  under  the  same  incapability,  in  whom  it  may  be  property.  And 
where  the  words  of  a  statute  are  large,  and  admit  of  a  liberal  con- 
struction, 1  confess  I  do  not  see  any  legal  or  philosophical  ground 
for  giving  them  a  narrow  one.  The  political  or  economical  ground, 
which  was  glanced  at  more  than  once  in  the  argument  of  your 
Lordships'  Bar,  that  the  more  tightly  we  drew  the  limits  round  the 
law  of  copyright,  the  more  likely  we  were  to  induce  foreign  Govern- 
ments to  enter  into  treaties  for  international  copyright,  may  be  very 
cogent  with  aggrieved  authors,  but  can  surely  have  no  place  in 
influencing  the  decisions  of  a  court  of  justice,  when  determining 
what  is  the  common  law,  or  how  the  language  of  a  statute  is  to  be 
construed. 

In  Cocks  V.  Purday{2),  decided  in  1848,  the  author  was  *a  [•910] 
foreigner,  residing  in  the  empire  of  Austria.  By  a  contract,  valid 
by  the  law  of  the  country,  he  assigned  to  another  foreigner,  also 
resident  abroad,  the  unpublished  manuscript,  and  his  copyright  in  it. 
This  foreigner,  still  so  resident  abroad,  sold  the  English  copyright 
(1)  69  B.  B.  704  (14  M.  ft  W.  316).  (2)  5  0.  B.  860. 
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Jbffbbtb  in  the  still  unpubliBhed  manuscript,  to  the  plaintiff,  resident 
BoosKY.  in  England.  The  instrument,  clearly,  would  not  have  been  valid 
for  the  purpose  in  England,  but  it  was  sufficient  where  made.  The 
plaintiff  made  the  proper  entries  at  Stationers'  Hall,  and  published 
in  England,  contemporaneously  with  a  publication  abroad.  The 
questions  were,  whether  there  was  a  subsisting  copyright?  and 
whether  the  plaintiff  was  the  proprietor  of  it  ?  and  both  these  the 
Court  of  Common  Pleas,  after  a  full  argument,  and  time  taken  to 
consider,  adjudged  in  favour  of  the  plaintiff.  It  is  obvious  that  this 
decision  goes  beyond  what  is  necessary  for  the  present  case.  It  was 
found  as  a  fact  that,  by  the  foreign  law,  the  owner  of  copyright 
might  transfer  it  to  another,  for  another  country,  even  after  pub- 
lication ;  but  this  assumption  of  extra-territorial  power  could  not 
weigh  at  all  in  the  decision  of  an  English  Court.  The  grounds  of 
the  decision  are,  that  an  alien  amy,  the  author  of  a  work,  unpub- 
lished elsewhere,  and  first  published  by  him  in  England,  has 
copyright  in  that  work  by  our  law  ;  and  that  any  one  claiming  under 
him,  by  an  instrument  valid  for  the  purpose  where  made,  before 
publication  and  first  publishing  here,  is  a  good  assignee,  within  the 
third  section  of  6  &  6  Vict.  c.  45.  Now,  I  cannot  perceive  anything 
in  the  language  of  this  statute  from  which  a  more  favourable  intent, 
as  to  foreign  authors,  is  to  be  inferred,  than  from  the  language  of 
the  8  Anne,  or  64  Geo.  III.;  but  I  do  perceive  in  both  these 
statutes,  that  language  is  used  as  to  licences  less  restricted  than  in 
the  earlier  statute,  neither  of  them  requiring  the  attestation  of 
[  *9ii  ]  two  witnesses  to  the  licence.  If  *tbat  case  be  law,  it  is  a  clear 
authority  for  the  defendant  in  error,  and  the  case  of  Chappell  v. 
Purday,  for  the  reasons  I  have  given,  is  no  authority  against  him. 

For  the  reasons  I  have  given,  I  answer  your  Lordships'  question 
by  supporting  the  defendant's  right  of  claim  against  the  plaintiff  in 
error ;  and  these  reasons  have  led  me  to  so  much  greater  length 
than  I  contemplated  when  I  began,  that  I  am  compelled  to  omit 
some  parts  of  the  argument,  and  some  of  the  objections  to  it, 
which  I  should  otherwise  have  much  desired  to  lay  before  the 
House. 

Second  and  third.  To  your  Lordships'  second  and  third  ques- 
tions, I  answer,  for  reasons  I  have  already  given,  in  the  negative. 

Fourth.  If  the  work  had  been  printed  and  published  at  Milan, 
before  the  assignment  to  the  defendant,  I  think  it  would,  according 
to  the  authorities,  have  made  a  difference.  For  that  publication 
would  have  made  it  lawful  for  any  one  to  publish  in  England. 
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Bellini,  or  his  assignee  in  Milan,  had  not  directly  copyright  in  Jevfbbts 
England.  If  either  of  them  brought  an  unpublished  manuscript  boosst, 
to  England,  then  the  English  copyright  arose ;  but  if  the  manu- 
script had  been  published  before,  and  so  put  within  the  power  and 
the  right  of  all  other  persons  as  to  copyright,  out  of  the  Milanese 
territory,  Bellini  or  his  assignee  would  have  been  on  the  same 
footing  as  any  one  of  the  public.  An  Englishman  would  have  had 
the  same  right  to  publish  BelUni's  work  as  he  would  to  pubUsh 
Dante's ;  and  that  state  of  things  is  inconsistent  with  any  exclusive 
right  in  Bellini  or  his  assignee. 

Fifth.  I  think  the  answer  to  this  question  must  be  the  same  as 
to  the  fourth. 

Sixth.  I  do  not  see  that  the  limitation  as  to  publication  in  this 
country  made  any  difference. 

Lastly.  I  think  the  learned  Judge  was  wrong  in  directing  the 
jury  to  find  a  verdict  for  the  defendant. 

Mb.  Baron  Aldbbson  :  [  ^i^  ] 

My  Lords, — I  have  considered  the  various  questions  which  your 
Lordships'  have  sent  to  her  Majesty's  Judges  ;  and  it  seems  to  me 
that  I  shall  answer  them  more  clearly  and  distinctly  by  first  stating 
what,  according  to  my  judgment,  are  the  correct  facts  on  which  we 
are  to  proceed,  and  the  true  propositions  of  the  law  on  this  subject 
generally  applicable  to  them  (assigning  my  reasons  for  that 
opinion),  and  then  adding  my  answers  to  each  individual  question 
separately,  as  corollaries  from  the  general  propositions  of  law, 
previously  in  my  view  of  the  case  established. 

And  first,  therefore,  as  to  copyright  after  publication.  It  may  be 
described  as  the  sole  right  of  multiplying  copies  of  a  published 
work.  Whether  this  existed  at  common  law,  or  was  created  by 
the  statute  for  protecting  literary  property  seems  not  material  for 
the  present  case.  Indeed,  it  seems  strange  to  my  mind  to  discuss 
this  question  in  the  case  of  a  foreigner  who  is  not  bound,  so  long  as 
he  remains  abroad,  by  our  common  law  at  all.  But  whatever  the 
difiSculties  may  have  been  originally,  I  had  supposed  that  it  had 
been  considered  as  now  settled,  that  either  copyright  was  originally 
created,  or,  at  all  events,  is  now  entirely  regulated  by,  and  in  this 
country  depends  on,  the  statute  of  Anne.  I  think  that  this  law,  by 
which  it  is  given  and  regulated,  must  be  considered  as  a  territorial 
law,  applying  only  to  persons  who  are  under  the  ligeance  of  this 
country,  unless  there  is  something  in  the  statute  to  give  a  mor^ 
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Jefpbrts  extensive  operation  to  its  provisions.  This  is  to  be  shown  by  those 
BooBBT.  ^^^  ^^®^  ^  ^  extend  it ;  it  is  not  sufficient  for  this  purpose  to 
show  that  there  are  expressions  which  may  be  so  construed.  They 
should  go  further,  and  show  that  they  must  be  so.  And  this 
cannot  be  done.  I  think,  therefore,  that  this,  which  is,  in  truth,  a 
profitable  monopoly,  is  a  species  of  territorial  property,  which  must 
[  *9i3  ]  *be  regulated,  as  to  its  transmission,  extent,  and  duration,  by  the 
law  of  this  country,  which  created  and  regulates  it. 

In  the  case  of  an  alien  amy^  he  may,  it  is  true,  make  himself 
capable  of  obtaining  this  right,  by  coming  into  this  country,  and 
first  publishing  his  work  here.  But  until  he  does  that,  he  cannot, 
I  think,  have  the  right  at  all,  and  consequently  cannot  transmit 
what  he  has  not  yet  acquired. 

The  learned  counsel  for  the  defendant  in  error,  indeed,  admitted 
very  candidly  that  the  statute  of  Anne  was  not  intended  to  have  any 
extra-territorial  effect.  But  then  they  argued  that  this  did  not 
decide  the  question,  because,  as  they  said,  that  here,  the  assignee 
of  the  copy  of  the  manuscript,  before  that  time  unpublished  alto- 
gether, came  into  this  country  with  that  manuscript,  and  had  then 
all  the  rights  of  publishing  or  refusing  to  publish,  which  the  author 
himself  originally  had,  and  inter  alia  the  copyright  which  the  statute 
of  Anne  gave  to  the  author  or  his  assignee.  And,  in  truth,  this 
was  the  sum  of  their  argument.  Now,  it  may  be  safely  admitted 
that  the  assignee  had  the  sole  and  exclusive  power  to  the  individual 
copy  of  the  manuscript  assigned  to  him,  and  consequently  the  sole 
and  exclusive  power  of  first  printing  and  publishing  it.  But 
whether  that  would  give  him  the  copyright  is  a  very  different 
thing. 

The  Act  gives  that  right  to  the  author  and  to  the  assignee,  not  of 
the  manuscript,  but  of  the  copyright.  And  if  the  author  has  it 
only  in  a  qualified  way,  viz.,  provided  he  be  a  British  subject,  or, 
being  an  alien,  may  become  so  by  residing  in  England  at  the  time 
when  he  assigns  his  right,  then  the  assignee  cannot  possess  by 
assignment  what  the  author  never  had  to  assign,  until  he  complied 
with  the  condition  on  which  alone  he  could  obtain  it ;  and  that  is 
in  truth  the  case  here. 
[  914  ]  But  there  is  a  further  difficulty  in  the  present  case.    Here  the 

author,  Bellini,  had,  as  is  stated  in  the  bill  of  exceptions,  a  copy- 
right, by  the  law  of  Austria,  in  the  work.  Now  the  law  of  Austria 
could  give  no  right  extra-territorial,  or  at  least  none  which  could  be 
enforced  here* 
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The  right,  therefore,  of  Bellini,  which  he  assigned,  was  this  Jwfebts 
Austrian  or  Italian  copyright,  capable  of  being  there,  and  there  boosst. 
only,  enforced.  And  this  he  assigned  to  Ricordi,  and  nothing  else. 
Ricordi  does  not  assign  this  to  the  plaintiff,  but  he  assigns  to 
Boosey  a  right  of  solely  publishing  in  England.  This  right  he 
had  not ;  it  was  no  part  of  his  Austrian  copyright.  But  even  if  his 
copyright  had  been  general,  this  is  not  an  assignment  of  the  copy- 
right at  all ;  it  is  at  most  a  local  licence  from  the  assignee  of  the 
copyright  to  Boosey,  with  a  covenant  that  he  alone  shall  be  allowed 
to  publish  the  work  here.  Boosey,  therefore,  cannot,  as  I  think,  be 
treated  as  an  assignee  of  the  copyright  of  the  author,  for  he  has 
not  the  same  right  of  publication  as  the  author  himself,  which  an 
assignee  of  the  copyright  has  and  must  have.  A  licensee  to  publish 
solely  within  a  limited  district  cannot,  I  apprehend,  maintain  this 
action  at  all,  or,  in  any  event,  cannot  do  so  in  his  own  name,  which 
Boosey  is  attempting  to  do  here. 

Again,  in  the  judgment  below  it  is  said  that  Bellini  having  the 
copyright,  it  cannot  be  necessary  that  he  should  come  to  England, 
and  that  he  may  well  act  by  agent  in  publishing  here.  But  this  is 
answered  by  the  fact,  that  Ricordi  in  publishing  here  on  his  own 
account,  and  for  his  own  profit,  cannot,  without  a  total  disregard  of 
all  principles,  be  treated  as  an  agent  of  the  author  who  has  assigned 
all  his  rights  to  him. 

For  these  several  reasons,  therefore, — ^first,  that  Bellini  bad  no 
English  copyright  which  he  could  assign  so  long  as  he  resided  out 
of  England,  and,  secondly,  that  he  never  *did  assign  to  Ricordi  [  *di5  ] 
anything  more  than  what  the  Austrian  law  gave  him ;  thirdly, 
because  Ricordi  never  assigned  to  Bodsey  (even  if  Bellini  had  a 
general  copyright,  and  had  assigned  it  to  him)  anything  more  than 
a  mere  local  licence  solely  to  print  and  publish  in  England,  which 
would  not  enable  him  to  maintain  an  action  in  his  own  name,  I  am 
of  opinion  that  the  plaintiff  in  this  case  could  not  recover,  and  that 
the  fact  of  his  pubUcation  of  the  work  in  England  gave  him  no 
right  of  action  against  the  defendant. 

I  think,  also,  that  it  is  too  late  now  to  question  the  authority  of 
the  two  decisions.  Power  v.  Walker  (l),  and  Davidson  v.  Bohn  (2), 
by  which  the  assignment  from  the  author,  in  order  to  be  valid, 
must  be  executed  in  the  presence  of  two  witnesses,  and  be  in 
writing.  But  for  the  latter  case  it  might  have  been  said  that  the 
54  6eo.  III.  c.  156,  passed  almost  immediately  after  the  case  of 
(1)  15  B.  E.  378  (3  M.  &  8.  7).  (2)  6  0.  B.  466. 


458  1854.    H.  L.    4  H.  L.  C.  915—916.  [b.iu 

Jbpfbrts  Pmver  v.  Walker^  had,  by  taking  away  one  principal  reason  for  that 
fiooBBT.  decision,  made  it  doubtful  whether  the  assignment  required  now 
two  witnesses.  But  Davidson  v.  Bohn  is  long  subsequent  to  the 
64  Geo.  III.,  and  is  expressly  in  point.  And  the  difference  between 
the  two  provisions  in  8  Anne  and  54  Geo.  III.,  the  latter  of  which 
only  in  words  requires  the  licence  to  be  in  writing,  and  not,  as  in 
8  Anne,  that  it  should  be  attested  by  two  or  more  witnesses,  does 
not  seem  necessarily  to  decide  this  point.  The  two  clauses  may 
stand  together,  and  therefore  the  one  does  not  necessarily  repeal 
the  other.  I  think,  therefore,  that  Davidson  v.  Bohn  may  still  be 
considered  as  governing  this  point ;  and  certainly  if  it  may,  it  is 
decisive  of  the  question.  For,  granting  that  Bellini  had  a  copyright 
which  extended  to  England,  it  is  clear  that  he  must  assign  according 
to  English  law,  in  order  to  pass  his  English  copyright ;  and  then  it 
[  ♦sie  ]  is  also  decided  by  these  cases  that  the  assignment  must  be  *in 
writing,  and  attested  by  two  or  more  witnesses.  Now  the  case 
finds  that  it  has  not  been  so  assigned.  Then  the  copyright  did  not 
pass  to  Bicordi,  and  if  it  did  not,  he  could  not  convey  what  he  never 
had  to  the  plaintiflf.  Each  of  these  propositions  flows  from  the 
other.  If  the  first  proposition,  therefore,  is  true,  the  consequences 
inevitably  follow. 

I  will  now,  with  your  Lordships'  permission,  shortly  advert  to 
the  main  cases  which  have  been  cited  in  the  argument.  I  think 
there  is  no  preponderance  of  authority  against  the  above  view  of  the 
case.  It  is  said,  and  there  is  no  doubt  of  it,  that  for  injuries  to  his 
personal  property  or  to  his  person,  an  alien  amy  may  maintain  an 
action  in  this  country.  The  case  of  slander  to  his  character, 
Pisani  v.  Lawson  (1),  was  cited  for  this,  and  the  running  down  the 
ship  of  an  alien  amy  on  the  high  seas  is  another  instance.  Nobody 
ever  doubted  this,  since  these  decisions  at  all  events  ;  but  I  am  at  a 
loss  to  see  what  they  have  to  do  with  this  question,  which  is, 
whether  an  alien  amy  ever  had  the  property  which  he  has  assigned 
here,  and  whether  the  plaintiff's  right  as  the  assignee  of  his 
assignee  can  be  supported.  This  is  an  EngUshman  suing,  and  the 
contest  is  only  as  to  the  property.  Those  cases  turn  upon  the 
question  whether  the  alien  amy  can  sue,  the  property  injured  being 
admitted  to  belong  to  him. 

I  come  to  the  other  cases,  and  it  is  marvellous  to  see  how  little 
real  authority  there  is  on  either  side.     The  first  is  a  dictum  of  Lord 
Thurlow,  in  an  argument  as  counsel  at  the  Bar,  in  Tonson  v. 
(1)  54  R.  E.  738  (6  Bing.  N.  0.  90). 
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CoUins{i).     Now,    the    argament    of    counsel,    be    he    ever    so     Jxffsbtb 

eminent,  is  really  nothing ;  for  we  do  not  know  that  it  was  his  real      bowet. 

opinion — it  was  useful  to  his  case  so  to  state  the  law.    I  think  we 

may  pass  *over  that  as  an  authority.     So,  again,  we  need  not  be      [  *9i7  ] 

much  embarrassed  by  Bach  v.  Longman  (2),  for  many  reasons.     It 

amounts  to  this,  that  Baron  Wood  did  not  make  this  point  there. 

Now,  in  the  first  place,  the  case  did  not  require  it ;  the  case  was 

sent  by  the  Court  of  Chancery  only  to  ascertain  whether  a  musical 

composition  was  a  book.    The  authority  then  amounts  to  this,  that 

in  arguing  that  question  Baron  Wood  said  nothing  about  a  point 

which  had  no  relation  to  the  matter ;  but  if  he  had  made  the  point, 

the  fact  would  have  probably  given  an  answer  to  it,  for  it  is  matter 

of  history  that  Sebastian  Bach  was  a  foreigner  residing  in  this 

country,  and  an  artist  in  the  service  of  the  King  of  England.    Yet 

this  case  was  the  authority  on  which  the  dictum  of  Lord  Abingbb 

was  founded  in  D'Almaine  v.  Boosey  (s),  which  after  all  is  only  to 

this  effect,  that  a  foreigner  residing  here  and  publishing,  may  have 

a  copyright,  which  is  not  now  disputed,  and  is  also  not  the  point 

we  are  discussing  here,     dementi  v.  Walker  (4)  may  be  classed  with 

these  authorities.    As  yet  we  have  nothing  like  a  decision  on  the 

point:  the  cases  in  Simons  may  be  set  off  against  each  other. 

Then  came  the  case  of  ChappeU  v.  Purday  (6),  in  which  is  a  distinct 

opinion  on  this  subject.     That  opinion  was  no  doubt  questioned  in 

a  very  able  judgment  in  Cocks  v.  Purday  (6) ;  but  in  neither  of  those 

cases  does  this  exact  point  seem  to  have  been  precisely  decided. 

And  in  Boosey  v.  Davidson  (7),  the  Court  of  Queen's  Bench  simply 

adopts  the  view  of  the  Court  of  Common  Pleas  in  Cocks  v.  Purday. 

After  all,  this  case  is  almost  untouched  by  previous  authority,  and 

your  Lordships  have  now  to  decide  whether  the  judgment  of  the 

Court  of  Exchequer  here,  or  *that  of  the  Court  of  Exchequer       [•»18] 

Chamber,  most  accords  with  general  principles.    On  this  I  have 

already  stated  my  reasons,  and  the  conclusions  I  draw  from  them, 

which  have  induced  me  to  answer  your  Lordships*  first  question  in 

the  negative. 

The  second  question  of  your  Lordships,  I  answer  thus:  if  the 
assignment  to  Bicordi  had  been  made  as  suggested,  it  would  have 
removed  one  difficulty  in  the  case,  but  the  result  would  be  the  same, 
that  the  plaintiff  could  not  recover. 

(1)  1  Sir  W.  Bl.  301,  321.  (5)  69  R  R  698  (14  M.  &  W.  303). 

(2)  Cowp.  623.  (6)  0  C.  B.  860. 

(3)  41  E.  E.  273  (1  Y.  &  C.  288).  (7)  13  a  B.  267. 

(4)  26  R.  R.  569  (2  B.  &  C.  861). 
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Jbffbrts  To  the  third  question,  I  give  the  same  answer  as  to  the  second 
^^,       question. 

As  to  the  fourth  question,  it  seems  admitted  by  the  Court  below, 
that  according  to  the  cases,  a  previous  publication  abroad  would 
have  put  an  end  to  the  plaintiff's  right.  But  why  should  it  do  so  if 
a  foreigner  and  a  British  subject  are  in  pari  casu,  as  the  Court 
below  seems  to  say  they  are  ?  A  publication  by  an  English  author 
abroad  does  not,  I  apprehend,  prevent  his  acquiring  a  copyright  in 
England.  It  may,  possibly,  affect  its  duration  ;  for  the  statute  of 
Anne  does  not  date  the  commencement  of  the  term  given  from  the 
first  publication  in  England,  but  from  the  first  publication.  The 
clauses  as  to  entry  in  Stationers'  Hall,  which  no  doubt  point  to  a 
publication  in  England,  are  added  to  give  a  new  and  further  remedy 
against  those  who  infringe  the  right,  and  this  remedy  cannot  be  had 
till  that  is  done.  The  fact  that  a  previous  publication  abroad  takes 
away  the  right  of  a  foreigner,  seems  to  me  to  show  that  the  law 
applies  only  to  persons  who  when  they  first  publish  in  England 
have  the  right  of  then  acquiring  an  English  copyright.  This 
qualification  is  everywhere,  at  all  times,  and  under  all  circumstances, 
possessed  by  a  British  subject ;  but  if  it  is  not  possessed  by  an 
alien  amy  till  he  comes  to  England  with  an  unpublished  work,  he 
[  *919  ]  ^cannot,  if  he  has  before  published  abroad,  acquire  by  a  publication 
here  which  is  not  the  first  publication,  a  copyright  in  England. 
This  is  admitted  to  be  so  in  fact,  and  this  seems  to  me  to  show  that 
the  English  subject  and  the  alien  amy  are  not  in  pan  casu  till  the 
latter  comes  to  this  country. 

To  the  fifth  question,  I  answer  the  same  as  to  the  fourth  question. 

To  the  sixth,  I  answer  that  I  think  the  suggested  fact  would 

make  a  difference.    For  then  it  would  have  been  an  assignment  of 

L  the  copyright,  and  not  a  mere  licence  to  publish.    But,  as  in  the 

second  question,  I  also  wish  to  add,  that  I  think  it  only  removes 

one  out  of  several  fatal  objections  to  the  plaintiff's  case. 

To  the  seventh,  I  answer  that  I  think  the  direction  of  the  Judge 
and  the  verdict  were  right. 

Mr.  Babon  Pareb  : 

In  answer  to  the  first  question  proposed  by  your  Lordships,  I 
have  to  state  that  my  opinion  is,  that  the  defendant  in  error,  under 
the  circumstances  stated,  had  no  right  of  action  against  the  plaintiff 
in  error. 

In  the  first  place,  I  am  of  opinion  that  Yincenzo  Bellini,  who 
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was  an  alien,  and  at  the  time  he  composed  his  work,  the  piracy  of  Jbffertb 
which  is  complained  of,  and  from  thence  to  the  time  of  the  first  boobbt. 
publication  thereof  in  England,  was  resident  at  Milan,  never  had 
any  English  copyright,  nor  could  have  had,  by  a  first  publication 
by  himself  of  his  work  in  England.  The  term  "copyright "  may 
be  understood  in  two  different  senses.  The  author  of  a  literary 
composition  which  he  commits  to  paper  belonging  to  himself,  has 
an  undoubted  right  at  common  law  to  the  piece  of  paper  on 
which  his  composition  is  written,  and  to  the  copies  which  he 
chooses  to  make  of  it  for  himself,  or  for  others.  *If  he  lends  a  copy  [  *920  ] 
to  another,  his  right  is  not  gone ;  if  he  sends  it  to  another  under  an 
implied  undertaking  that  he  is  not  to  part  with  it,  or  publish  it,  he 
has  a  right  to  enforce  that  undertaking.  This  sense  of  the  word 
"  copyright  "  has  nothing  to  do  with  the  present  question,  though, 
in  the  course  of  the  argument,  it  has  been  sometimes  used  in  that 
sense,  when  it  was  convenient  to  do  so,  particularly  when  it  was 
contended  that  a  copyright  existed  at  common  law.  The  other 
sense  of  that  word  is,  the  exclusive  right  of  multiplying  copies :  the 
right  of  preventing  all  others  from  copying,  by  printing  or  other- 
wise, a  literary  work  which  the  author  has  published.  This  must 
be  carefully  distinguished  from  the  other  sense  of  the  word,  and  is 
alone  to  be  looked  at  in  the  discussion  of  this  case,  and  it  would 
tend  to  keep  our  ideas  clear  in  determining  this  question,  if,  instead 
of  copyright,  it  was  called  the  exclusive  right  of  printing  a  published 
work,  that  being  the  ordinary  mode  of  multiplying  copies. 

Whether  such  an  exclusive  right  belonged  to  any  one  at  common 
law,  is  a  question  on  which  the  highest  authorities  have  differed. 
If  it  were  necessary  to  give  an  opinion  on  that  question,  I  should 
say  that  the  rational  view  of  the  subject  is  most  clearly  against  the 
existence  of  this  right ;  and  I  believe  that  the  weight  of  authority, 
taking  into  consideration  the  opinions  expressed  since  the  decision 
of  the  great  cases  of  Millar  v.  Taylor  (l),  and  Donaldson  v.  Beckett  (2), 
and  of  Hinton  v.  Donaldson  (8),  quoted  by  Mr.  Quoin,  at  your  Lord- 
ships' Bar,  is  likewise  against  it ;  and  so  is  the  opinion  of  foreign 
Judges  administering  English  law.  The  expressions  used  by  Lord 
Kenton  in  Beckfo9'd  v.  Hood  (4),  evidently  show  that  such  was  his 
opinion,  and  *Lord  Ellenborouoh,  in  CMnhridge  University  v.  [  •^^i  ] 
Bryer  (6)  shows  an  inclination  of  opinion  to  that  effect,  to  which  may 

(1)  4  Burr.  2303.  Property,  8307. 

(2)  Id,  2408 ;  2  Br.  P.  C.  129.        (4)  4  B.  R.  627  (7  T.  B.  620). 

(3)  Diet,  of  Decisions,  tit.  Literary         (5)  16  East,  317. 
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jEFrsBTs  be  added  the  authority  of  the  majority  of  the  American  Judges  in 
BoosBT.       Wharton  v.  Peters  (l),  cited  by  my  brother  Byles. 

But  whether  such  an  exclusive  right  of  multiplying  copies  in  this 
kingdom  exists  or  not  at  common  law,  in  favour  of  a  subject  of  this 
country,  it  is  clear  that  it  does  not  exist  in  favour  of  a  foreign  author 
living  abroad.  By  the  municipal  law  of  his  own  country  he  may 
have  such  a  right,  but  that  law  has  no  extra-territorial  power,  and 
does  not  give  him  a  right  here.  And  it  seems  to  me  extravagant  to 
contend  that  by  natural  law,  or,  as  Lord  Mansfield  says,  Millar  v. 
Taylor  (2),  by  "  the  principles  of  right  and  wrong,  the  fitness  of 
things,  convenience  and  policy,  and  therefore  by  the  common  law," 
or  by  the  comity  of  nations,  the  subject  of  one  country,  on  the 
publication  of  his  works  in  other  countries,  has  an  exclusive  right 
to  the  multiplication  of  copies  in  those  countries,  and  can  oblige  the 
Courts  in  each  country  to  protect  him  in  the  exercise  of  that  right. 
This  point  has  not  been  disputed  in  the  argument  at  your  Lordships' 
Bar. 

The  only  question,  then,  is,  whether  this  exclusive  right  is  given 
to  a  foreigner,  resident  abroad,  by  virtue  of  the  statute  law ;  and 
the  statutes  in  force  at  the  time  applicable  to  this  case  are  the 
8  Anne,  c.  19(8),  and  the  54  Geo.  IIL  c.  156(8).  If  a  judicial 
construction  had  been  put  on  these  Acts,  by  a  direct  and  deliberate 
decision  of  a  superior  Court,  we,  if  sitting  in  another  court  of  co- 
ordinate jurisdiction,  should  probably  feel  ourselves  bound  by  that 
construction,  leaving  it  to  be  questioned  in  a  court  of  error ;  but, 
as  advising  the  highest  tribunal  in  the  land,  we  should  not  consider 
[  ^922  ]  ourselves  precluded  by  *one  judgment,  of  an  inferior  tribunal,  from 
putting  the  construction  which  we  think  ought  to  be  given  to  the 
statutes :  we  should  require  more.  But,  in  truth,  before  the  case 
of  Chappell  v.  Purday,  in  the  Court  of  Exchequer,  1845  (4),  and  of 
Cocks  V.  Purday  (5),  followed  by  that  of  Boosey  v.  Davidson  (e),  and 
Boosey  v-  Purday  (7),  the  first  and  last  of  which  are  conflicting  with 
the  two  others,  there  is  no  authority  on  this  subject  which,  properly 
considered,  ought  to  be  of  any  weight  at  all  in  deciding  this  case. 

All  the  authorities,  prior  to  the  first  of  these  cases,  have  been 
collected  in  the  reported  judgment  of  Lord  Campbell  in  the 
Exchequer  Chamber  (s),  now  brought  up  by  writ  of  error  into  your 

(1)  8  Peters'  Rep.  Supr.  Ct.,  U.  S.  (6)  6  C.  B.  860. 
691.  (6)  13  a  B.  257. 

(2)  4  Burr.  2398.  (7)  80  H.  B.  495  (4  Ex.  145). 

(3)  Bepealed,  5  &  6  Yict.  c.  45,  s.  1.  (8)  6  Ex.  580. 

(4)  69  H.  B.  698  (14  M.  &  W.  303). 
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Lordships*  House.      Of  the  authorities  on  which  that  judgment     Jeffebys 
relies,  the  first  in  order  of  time  is  that  of  Tonson  v.  Collins  (i).  The      boosey. 
supposed  authority  is  that  of  Lord  Thurlow,  who,  when  he  was 
counsel,  in  arguing  that  there  was  no  copyright  at  all  at  common 
law,  remarked  that  some  part  of  the  special  verdict  was  out  of  the 
case,  as  it  was  of  no  consequence  whether  the  authors  were  natural- 
born  subjects  or  not,  because  the  right  of  property,  if  any,  was 
personal,  and  might  be  acquired  by  aliens.     The  special  verdict,  in 
the  part  referred  to  by  Lord  Thurlow,  states  that  the  Spectator  (the 
work  pirated),  was  an  original  composition  by  natural-born  subjects, 
resident  in  England.     This  is,  surely,  no  authority  whatever  ;  it  is 
the  mere  dictum  of  counsel,  and,  after  all,  only  amounting  to  this, 
that  if  authors  resident  in  England  composed  a  work,  it  matters 
not  as  to  the    right    to    copyright    whether    they  be   natural- 
born  subjects  or  not — a  point  which  no  one  has  disputed.     The 
^second  is  that  of  Bach  v.  Longman  (2).     It  is  said  that  in  that  case,       [  *92S  ] 
Baron  Wood,  at  the  Bar,  although  the  plaintiff  was  a  foreigner,  did 
not  take  the  objection.    As  little  can  the  implied  admission  of 
counsel  be  an  authority  as  his  positive  dictum;  but,  in  truth,  it  does 
not  appear,  except  by  conjecture  from  the  name,  that  the  plaintiff 
was  a  foreigner.     Nor  does  it  appear  in  any  manner,  if  he  was  a 
foreigner,  that  he  was  not  resident  in  England  when  he  published 
his  work.    It  may  be  rather  inferred  that  he  was,  for  he  applied  for 
and  obtained  the  Boyal  licence  for  the  sole  printing  and  publishing 
the  work  for  fourteen  years  ;  and  I  believe  it  is  well  known  that  he 
was  organist  in  the  Chapel  Boyal.     Further,  the  sole  question  in 
the  case  sent  from  the  Court  of  Chancery  to  the  Court  of  King's 
Bench  was,  whether  a  musical  composition  was  a  work  within  the 
statute  8  Anne.    Therefore  it  was  impossible  for  Baron  Wood  to 
have  made  such  a  point,  if  he  thought  it  tenable.    These  two  cases 
do  not  furnish  the  semblance  of  an  authority  on  the  question  in  this 
case.    D'Alviaine  v.  Boosey  (s),  before  Lord  Abinger,  in  which  he 
granted  an  injunction  against  the  infringement  of  a  foreigner's 
copyright,  was  decided  immediately  on  the  argument,  without  time 
taken  to  consider,  and  entirely  on  the  supposed  authority  of  Bach 
V.  Longman,  the  circumstances  of  which  had  evidently  escaped  the 
recollection  of  the  learned  Judge,  for  the  point  never  was,  or  could 
be,  argued  or  decided  in  that  case.     The  case  of  D'Almaine  v. 
Booaey,  therefore,  is  no  authority  whatever.     Then  followed  the 

(1)  1  Sir  W.  Bl.  301.  (3)  41  K.  R.  273  (1  Y.  &  C.  288). 

(2)  Oowp.  623. 
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Jeffkrts  case  of  De  Londre  v.  Shaw  (i),  which  was  a  bill  to  restrain  the 
BooBBT.  defendants  from  pirating  the  plaintiff's  trade  marks.  The  Yice- 
Ghancellor  Shadwell  remarked,  that  a  Court  does  not  protect  the 
[  •924  ]  copyright  of  a  foreigner.  *It  is  certainly  a  dictum  only,  but,  as  far 
as  it  goes,  is  against  the  claim  of  the  plaintiffs  below ;  but  little 
reliance  can  be  placed  on  it,  for  the  learned  Yiob-Chancbllob  after- 
wards, in  Bentley  v.  Foster  (2),  expressed  a  different  opinion,  and 
directed  the  plaintiff  to  bring  an  action  to  try  the  right.  The  ease 
of  Clementi  v.  Walker  (s)  was  decided  on  the  ground  that,  before  the 
author,  a  foreigner,  came  to  England,  and  assigned,  or  rather 
attempted  to  assign,  his  copyright  to  the  plaintiff,  the  work  had 
been  published  in  France,  and  so  there  was  no  first  publication  in 
England.  The  point,  whether  a  foreigner  who  resided  continually 
abroad,  as  the  author  in  the  present  case  did,  could  have  a  copy- 
right, did  not  arise.  The  only  remaining  case  prior  to  the  recent 
decisions,  already  mentioned,  is  Page  v.  Townsend  (4).  That  arose 
on  the  Acts  for  the  protection  of  engravers,  8  Geo.  II.  c.  18,  s.  1 ; 
7  Geo.  III.  c.  88;  17  Geo.  III.  c.  67.  The  Vicb-Chancbllor 
(Suadwbll)  held,  that  the  object  of  the  Acts  was  to  protect  works 
designed  or  engraved  in  England;  but,  as  he  held  that  the  last 
statute,  in  which  these  words  were  expressed,  was  in  paH  tnaterid 
with  the  others,  these  words  were  to  be  implied  in  the  other 
Acts  (6) ;  and  this  case  cannot  be  relied  upon  as  an  authority  either 
way. 

Looking  at  the  state  of  the  decisions  up  to  this  time,  it  is  out  of 
the  question  to  say  that  there  was  any  authority  of  the  most  trifling 
value,  still  less  any  binding  authority,  as  to  the  construction  of  the 
Copyright  Acts.  Then  occurred  the  case  of  Chappell  v.  Purday  (6), 
in  which  the  Court  of  Exchequer  intimated  the  opinion,  that  copy- 
right depended  on  the  proper  construction  of  the  statutes  8  Anne 
[  •eas  ]  and  64  Geo.  III.,  that  it  was  perfectly  open  to  the  *Court  to  decide 
upon  the  proper  construction,  and  that  the  opinion  of  the  Court 
was,  that  those  statutes  gave  a  copyright  only  to  British  subjects, 
either  natural-born  or  by  residence.  The  Court  of  Common  Pleas 
took  a  different  view  in  the  case  of  Cocks  v.  Purday  (7),  though,  in 
looking  at  the  report,  I  cannot  find  that  the  Court  addressed  much, 
or  indeed  any,  attention  to  the  construction  of  the  statute  of  Anne, 

(1)  2  Sim.  237.  of  "  The  Laws  of  Artistic  Copyright, 

(2)  10  Sim.  329.  by  D.  E.  Blaine,  Esq.,  Barrister-at- 

(3)  26  E.  E.  669  (2  B.  &  C.  861).  law." 

(4)  35  E.  E.  174  (>  Sim.  395).  (6)  69  E.  B.  698  (14  M.  &  W.  303). 

(5)  See  an  able  Essay  on  the  subject         (7)  5  0.  B.  860. 


VOL.XCIV.]       1854.    H.  L.    4  H.  L.  C.  926—926.  465 


upon  which  the  right  to  copyright  is  founded,  and  on  which  con-  Jepfebtb 
struction  alone  the  Court  of  Exchequer  formed  its  opinion.  The  Boosbt. 
Judges  seem  to  have  supposed  that  the  Court  of  Exchequer  had 
doubted  upon  the  right  of  an  alien  friend  to  personal  property,  and 
all  other  personal  rights  in  England,  a  point  which  that  Court  had 
not  the  least  idea  of  bringing  into  question.  This  decision  of  the 
Court  of  Common  Pleas  was  followed  by  the  Court  of  Queen's 
Bench,  in  Boosey  v.  Davidson  (I),  without  further  comment.  In 
this  state  of  conflicting  authorities,  the  Judges  in  the  Court  of 
Exchequer  decided  the  case  of  Boosey  v.  Pur  day  (2),  acting  upon 
their  own  opinion ;  and  in  conformity  with  the  authority  of  that 
case  the  law  was  laid  down  by  Lord  Cranworth,  on  the  trial  of  the 
cause  now  before  your  Lordships,  and  that  opinion  was  excepted  to. 

This  review  of  the  authorities  appears  to  me  to  show,  that  the 
only  question  now  is,  as  to  the  true  construction  of  the  statute 
8  Anne,  c.  19  (for  the  54  Geo.  IIL  does  not  change  it).  Copy- 
right, as  it  affects  this  case,  depends  upon  this  Act,  and  this  high 
tribunal  is  called  upon  to  construe  it,  entirely  unfettered  by  decision. 
What,  then,  is  the  true  construction  of  the  statute  of  Anne,  and  of 
the  54  Geo.  III.  c.  156  ?  The  statute  of  Anne  is  entitled,  "  An 
Act  for  the  Encouragement  of  Learning,  by  vesting  the  *CopieB  of  [  ^926  ] 
printed  Books  in  the  Authors  and  Purchasers  of  such  Copies ;  " 
and,  after  reciting  the  practice  of  publishing  copies  without  the 
consent  of  the  authors  or  proprietors,  for  preventing  such  practices, 
and  for  the  encouragement  of  learned  men  to  compose  and  write 
useful  books,  it  provides  that  the  author,  or  his  assignee,  shall  have 
the  sole  liberty  of  printing  such  books  for  the  term  of  fourteen 
years,  to  commence  from  the  day  of  first  publishing  the  same.  The 
Act  of  54  Geo.  III.  c.  156,  recites  that  it  will  afford  further 
encouragement  to  literature  if  the  duration  of  such  copyright 
should  be  extended,  and  it  extends  the  fourteen  years  to  twenty- 
eight,  and  if  the  author  be  living,  till  the  end  of  his  life.  The 
object  of  these  Acts  most  clearly  is,  as  is  expressed  in  the  Acts 
themselves,  for  the  encouragement  of  learning,  by  encouraging 
learned  men  to  compose  and  write  useful  books,  by  giving  them  as 
a  reward  the  sole  right  of  printing  their  works  for  a  term.  It  is 
clear  that  the  Legislature  has  no  power  over  any  persons  except  its 
own  subjects,  that  is,  persons  natural-born  subjects,  or  resident,  or 
whilst  they  are  within  the  limits  of  the  kingdom.  The  Legislature 
can  impose  no  duties  except  on  them ;  and  when  legislating  for  the 
(1)  13  Q.  B.  257.  (2)  80  B.  E.  495  (4  Ex.  145). 
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Jeffxbys     benefit  of  persons,  must,  pnmd  fade,  be  considered  to  mean  the 

fiooasT.      benefit  of  those  who  owe  obedience  to  our  laws,  and  whose  interests 

the  Legislature  is  under  a  correlative  obligation  to  protect. 

General  words  have  been  held  to  have  such  a  limitation.  The 
Acts  relative  to  legacies  have  been  confined  to  English  domiciled 
subjects — Thomson  v.  The  Advocate-General  (1),  Attorney-General  v. 
Forbes  (2),  and  in  Arnold  v.  4moM(8)  Lord  Cottbnham  observes, 
"  that  when  the  Act  speaks  of  any  will  of  any  person,  and  of  the 
legacies  payable  out  of  the  personal  estate,  it  must  be  considered  as 
[  *927  ]  speaking  of  ^persons  and  wills  and  personal  estate  in  this  country, 
that  being  the  limit  of  the  sphere  of  the  enactment." 

When,  therefore,  the  Legislature  offers  to  authors  a  reward  for 
their  ingenuity  and  labour,  at  the  expense  of  the  subjects  of  the  realm, 
in  the  shape  of  an  exclusive  right  of  printing  the  result  of  those 
labours  for  a  term,  and  so  making  the  acquisition  of  the  printed 
work  dearer  to  all  over  whom  their  authority  extends,  I  cannot 
doubt  that  it  was  meant  to  benefit  English  authors  only.  What- 
ever construction  ought  to  be  put  upon  this  statute  in  the  time  of 
Queen  Anne,  ought  to  be  put  now.  We  must  read  and  understand 
it  exactly  in  the  sense  we  should  have  done  then.  The  construction 
cannot  vary  from  time  to  time,  according  to  the  prevailing  opinions 
as  to  the  proper  course  of  policy  to  be  pursued  in  our  intercourse 
with  strangers.  It  is  rather  a  startling  proposition  that  the  Parlia- 
ment of  Queen  Anne  meant  to  foster  and  encourage  foreign  authors 
at  the  expense  of  the  British  public.  It  is  said  that  learning 
would  be  encouraged  by  the  introduction  of  foreign  books  which 
might  not  otherwise  be  imported,  but  it  is  expressly  declared  in  the 
Act  itself,  that  it  is  for  the  encouragement  of  learned  men  to  com- 
pose and  write,  not  for  the  encouragement  of  the  importers  of 
books.  It  would  be  of  small  advantage  indeed  to  the  community, 
and  an  inadequate  reward  to  the  first  importer,  to  allow  him  to 
have  a  monopoly,  and  thereby  increase  the  price  of  the  book  to  the 
public :  for  if  the  book  was  of  real  value,  doubtless  it  would  be 
imported  for  the  use  of  British  readers.  And  if  the  introduction 
of  books  had  been  the  object,  why  not  give  the  exclusive  right  of 
printing  to  the  first  importers  ?  It  was  indisputably  the  intention 
of  the  framers  of  the  Act  to  reward  authors,  not  importers ;  and 
what  benefit  could  the  British  public  derive  from  the  encouragement 
of  foreign  authors  ? 

(1)  69  E.  R  1  (12  a.  &  Fin.  1).  (3)  2  My.  &  Or.  266,  270, 

(2)  37  B.  E.  12  (2  CI.  &  Fin.  48). 
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I  mast  say  that  I  feel  no  doabt  that  the  benefit  is  to  be  given  to     Jxvfkrtb 
English  authors  only,  and  in  that  category  are  to  be  placed  not      boobbt. 
merely  subjects  of  the  Crown  by  birth,  but  subjects  by  domicile  or       [  928  ] 
residence,  or  even,  perhaps,  by  personal  presence  here  at  the  time 
of  composing  the  work,  or  at  least  at  the  time  of  first  publication ; 
for  even  those  owe  a  temporary  allegiance,  and  are  bound  by  our 
law,  and  probably  ought  to  have  a  corresponding  benefit—  questions 
now  not  necessary  to  be  considered. 

It  is  no  answer  to  the  argument  that  the  Legislature  meant  to 
give  the  privilege  only  to  English  authors,  that  if  residence  or 
personal  presence  here  would  be  enough,  it  could  be  easy  to  pro- 
cure that  title  by  taking  the  trouble  of  a  journey  to  England,  and 
remaining  for  a  short  time,  and  thus  the  intended  benefit  to  British 
subjects  would  be  evaded.  It  might,  it  is  true ;  but  then  there 
would  be  some  cost  of  time  and  trouble,  much  more  in  the  time  of 
Queen  Anne  than  now ;  and  it  is  no  valid  argument  against  the 
construction  that  the  Legislature  meant  to  confine  the  reward  to 
subjects,  that  there  might  be  some  cases  in  which  that  intention 
could  be  defeated  with  no  great  trouble.  That  is  no  reason  for 
holding  that  aliens  should  enjoy  the  right  without  any  trouble  at 
all.  It  would  be  rather  an  argument  against  construing  the  Act 
in  favour  of  persons  who  came  into  England,  not  to  reside,  but 
merely  to  publish. 

It  is  said  that  the  same  construction  ought  to  be  put  on  the 
Copyright  Acts  as  upon  the  Patent  Acts.  I  think  not.  The  Patent 
Act,  21  James  I.  c.  8,  was  in  restraint  of  the  prerogative,  the  King 
having  always  had  the  power  of  granting  monopolies  of  new  inven- 
tions, as  the  chief  guardian  of  the  common  weal,  for  the  sake  of 
the  public  good ;  and  this  power  extended  to  new  discoveries  only, 
**  to  wit,  to  one  who  hath  brought  in  a  new  invention  and  new 
trade  *within  the  kingdom  "  :  Cloth-workers  of  Ipswich  case  (l) ;  [  •»29  ] 
and  the  statute  21  James  I.  c.  8,  abolishes  monopolies,  except 
grants  for  the  sole  working  or  making  of  new  manufactures  within 
the  realm,  to  the  true  and  first  inventor  of  such  manufactures, 
which  are  of  the  same  force  as  at  common  law.  Taking  the 
common  law  and  the  exception  of  the  statute  together,  it  could 
not  be  doubted  that  a  patent  could  be  granted  to  one  who  first 
introduced  a  new  manufacture  from  beyond  sea,  '^  for  the  statute 
speaks  of  new  manufactures  within  the  realm ; "  and  if  they  are 
new  here,  they  are  within  the  statute,  and  new  devices  useful  to 

(1)  Godb.  252. 
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Jbffbrys  the  kingdom,  whether  learned  by  traved  or  by  study,  it  is  the  same 
BoosEY.  thing,  and  therefore  it  was  so  decided  in  Edgebery  v.  Stephens  (l). 
As  the  King  has  the  discretion  to  give  the  patent  right  to  whom  he 
will  at  the  common  law,  he  probably  may,  in  respect  of  the  value 
of  the  invention,  give  it  to  an  alien  resident  abroad,  though  that 
point  has  never  been  decided.  But  the  Crown  is  not  bound  to  give 
it  to  any  person  whatever ;  it  is  entirely  in  its  discretion.  But  in 
the  case  of  copyright  there  is  no  power  of  selection  in  the  Crown, 
and  an  alien,  if  entitled  under  the  Act  on  that  subject,  would  be 
entitled  absolutely,  whatever  the  value  of  his  work  or  its  merit 
.  may  be.     The  right  is  given  to  every  author. 

There  is  an  argument  mentioned  at  the  Bar,  arising  out  of  the 
International  Copyright  Act,  1  &  2  Vict.  c.  59,  repealed  and 
re-enacted,  with  additions,  by  7  Vict.  c.  12  (2),  which  ought  to  be 
noticed.  It  is  that  if  aliens  living  abroad  could  obtain  a  copyright 
under  those  Acts  by  first  publication  in  England,  and  could  make 
the  first  publication  by  the  new  device  of  simultaneously  publishing 
f  ♦930  ]  abroad  and  in  England  (a  device  of  very  questionable  *validity,  if 
the  state  of  the  authorities  permitted  it  to  be  questioned),  there 
would  be  an  end  of  the  advantages  which  we  could  oflFer  to  foreign 
countries,  the  United  States  of  America  for  instance,  who  recognise 
no  copyright  but  to  citizens  of  those  States,  as  an  equivalent  for  a 
copyright  in  that  country,  a  copyright  of  incalculable  advantage  to 
all  British  authors,  the  value  of  whose  works  would  be  greatly 
multiplied  from  the  increased  number  of  readers  who  speak  the 
same  language.  This  is  quite  true  at  present.  If  the  decision  of 
the  Court  of  Exchequer  Chamber  is  law,  every  American  author 
can  obtain  the  right  of  sole  publication  of  his  own  work  here,  if 
he  takes  care  to  publish  it  on  the  same  day  in  his  own  country. 
But  our  decision  ought  not  to  proceed  on  the  ground  of  public 
policy,  at  all  events  not  in  the  sense  of  political  expediency,  which 
this  is,  but  we  must  give  that  construction  which  we  think  properly 
belongs  to  the  Acts  of  Parliament,  on  which  the  right  depends. 

I  therefore,  for  these  reasons,  come  to  the  conclusion,  that  Bellini, 
being  resident  abroad  from  the  time  of  the  composing  to  the  time 
of  the  publication  of  his  work,  never  did  or  could  acquire  an  Eng- 
lish copyright.  This  is  a  sufficient  answer  to  the  first  of  your  Lord- 
ships* questions ;  for  if  he  never  had  a  copyright,  the  defendant  in 
error,  who  claimed  only  under  him,  could  maintain  no  action  for 
infringing  the  supposed  right.  But,  in  the  next  place,  supposing 
(1)  2  Salk,  447.  (2)  See  also  15  &  16  Vict.  c.  12. 
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the  above  reasoning  to  be  incorrect,  and  that  Bellini  had  an  English  Jbffrbts 
copyright  by  first  publication  by  him,  or  his  assigns,  in  England,  booskt. 
I  am  of  opinion  that  there  is  a  defect  in  the  title  of  the  defendant 
in  error.  First,  according  to  the  statement  introducing  your  Lord- 
ships' first  question,  Bellini,  who  had  a  copyright  by  the  laws  of 
Milan,  assigned  that  copyright  only  to  Bicordi,  under  whom  the 
defendant  in  error  claimed ;  such  assignment,  ^therefore,  passed  [  ^931  ] 
the  Milanese  copyright  only.  Secondly.  If  the  terms  of  the  assign- 
ment were  capable  of  transferring  all  his  copyright,  wherever  it 
existed,  and  consequently  the  English  copyright,  the  assignment 
to  Bicordi  would  be  void,  as  not  being  made  in  the  presence  of  two 
witnesses,  according  to  the  case  of  Power  v.  Walker  {l),  and  of 
Davidson  v.  Bohn  (2),  if  these  cases  are  applicable  to  transfers  since 
the  54  Geo.  III.  c.  156.  These  cases  decided  that  such  a  form 
of  assignment  was  necessary  in  English  copyrights  transferred 
in  England,  on  the  ground  tbat,  as  the  statute  of  Anne  required  a 
simple  licence  to  be  executed  in  the  presence  of  two  witnesses,  it 
was  reasonably  to  be  inferred  that  the  Legislature  meant  that  the 
transfer  of  the  whole  interest  should  not  pass  without  an  instrument 
of  similar  solemnity. 

A  question  now,  however,  arises,  whether,  since  the  54  Geo.  III. 
c.  156,  and  before  the  5  &  6  Vict.  c.  45,  an  assignment  in 
writing  only,  without  attesting  witnesses,  might  noli  be  sufficient. 
This  point  was  not  raised  in  Davidson  v.  Bohn,  probably  because  the 
assignment  therein  mentioned  was  before  the  54  Geo.  III.  That 
statute  does  not  expressly  repeal  the  clause  of  the  statute  of 
8  Anne,  from  which  the  necessity  of  attesting  witnesses  arises. 
The  question  is,  whether  it  impliedly  repeals  it.  The  provision  in 
the  statute  of  Anne  is,  that  a  licence  shall  be  in  writing,  signed  in 
the  presence  of  two  witnesses.  In  the  statute  54  Geo.  III.,  it  is 
that  it  shall  be  in  writing.  But  both  being  affirmative  enactments, 
not  inconsistent  with  each  other,  it  may  be  said  at  first  sight  that 
there  is  no  implied  repeal.  The  statute  5  &  6  Vict,  leaves  no  doubt, 
for  it  expressly  repeals  the  whole  of  the  statute  of  Anne,  and  an 
assignment  may  now  undoubtedly  be  made  in  writing,  unattested, 
as  well  as  by  entry  in  the  registry  *of  the  Stationers'  Court.  But  I  [  *932  ] 
also  think,  after  much  consideration,  that  the  54  Geo.  III. 
impliedly  repeals  the  statute  of  Anne.  It  provides  that  all  book- 
sellers and  others,  who  print  and  publish  without  the  consent,  in 
writing,  of  the  proprietor,  should  be  liable  to  an  action.  It  implies, 
(I)  15  E.  B.  378  (3  M.  &  S.  7).  (2)  6  C.  B.  456. 
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JsFnsBYs  therefore,  that  if  any  bookseller  or  other  person  prints  and  sella 
BooBEY.  ^^^^  ^i^y  licence,  in  writing,  he  is  not  to  be  liable  to  an  action. 
Any  licence,  therefore,  in  writing,  being  sufficient  to  give  a  man 
authority  to  print  and  sell,  and,  therefore,  to  give  him  a  partial 
interest,  it  follows,  according  to  the  reasoning  in  the  case  of  Power 
V.  Walker,  that  there  is  no  longer  any  ground  for  requiring  more 
than  an  assignment  in  writing,  in  order  to  give  the  entire  interest 
in  a  copyright  to  an  assignee.  Assuming  it,  however,  to  be  the 
law,  that  at  the  time  of  the  transfer  in  question,  an  attested  instru- 
ment was  required  in  England,  then  the  assignment  of  an  English 
monopoly,  being  the  exclusive  right  of  printing  and  publishing 
within  the  English  territory,  clearly  required  to  be  attested  by  two 
witnesses. 

Although,  according  to  international  law,  generally  speaking, 
personal  property  passes  by  transfer  conformably  to  the  law  of  the 
domicile  of  the  proprietor,  yet  if  the  law  of  any  country  requires  a 
particular  mode  of  transfer,  with  respect  of  any  property  having  a 
locality  in  it,  that  mode  must  be  adopted :  Story,  Conflict  of  Laws  (i), 
and  Lord  Kbnyon,  in  Hunter  v.  Potts  (2).  The  sole  right  of  printing 
copies  of  a  work,  and  publishing  them  within  the  realm,  is  clearly 
of  a  local  nature,  and,  therefore,  must  be  transferred  by  such  a 
conveyance  only  as  our  law  requires. 

I  answer  the  second  and  third  questions  in  the  negative,  that  the 
attestation  of  the  deed  in  each  case  would  have  made  no  difference, 
because  I  am  of  opinion  that  Bellini  himself  never  could  have  had 
[  *9»3  ]  any  English  copyright,  supposing  *that  he  had  remained  at  Milan 
from  the  time  of  his  composing  to  the  time  of  the  first  publishing 
his  composition,  and,  therefore,  his  assignees,  by  whatever  form  of 
conveyance,  and  with  whatever  solemnities  they  might  claim,  would 
have  none. 

For  the  same  reason  I  answer  the  fourth  and  fifth  questions  in 
the  negative.  It  may  be  added,  that  a  prior  publication  abroad 
would,  according  to  the  case  of  Cleinenti  v.  Walker  (3),  at  all  events 
prevent  the  plaintiff  from  recovering. 

To  the  sixth  question  I  answer,  that  if  the  assignment  to  the 
defendant  in  error  had  not  contained  the  limitation  as  to  the 
publication  in  this  country,  it  would  have  made  no  difference  in 
that  respect,  being  of  opinion  that  the  defendant  had  no  copyright 
to  assign.    But  if  he  had  such  a  right,  it  was  the  statutory  right, 

(1)  Ss.  383,  398.  192). 

(2)  2  H.  E.  363,  354  (4  T.  E.  182,  (3)  26  E.  E.  569  (2  B.  &  C  861) 
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by  64  Geo.  III.  c.  156,  to  the  sole  privil^e  of  printing  copies  in  the  Jeffbktb 
United  Kingdom,  or  any  part  of  the  British  dominions.  And  I  am  boosby. 
of  opinion  that  this  is  an  indivisible  right,  and  the  owner  of  it 
cannot  assign  a  part  of  the  right,  as  to  print  in  a  particular  county 
or  place,  or  do  anything  less  than  assign  the  whole  right  given  by 
the  English  law.  It  seems  to  me  that  it  is  analogous  to  an  exclusive 
right  by  patent,  which  cannot,  I  apprehend,  be  parcelled  out,  though 
licences  under  it  may. 

And,  lastly,  looking  at  the  record,  as  set  out  in  the  bill  of  exceptions, 
the  learned  Judge  who  tried  the  cause  was,  in  my  judgment,  perfectly 
right  in  directing  the  jury  to  find  a  verdict  for  the  defendant. 

The  only  doubt  arising  from  the  form  of  the  question  lastly 
proposed  by  your  Lordships  is,  that  in  the  record  a  certified  copy 
of  the  register  book  of  the  Company  of  Stationers  is  stated  to  have 
been  produced  ;  and  that  by  *the  5  &  6  Vict.  c.  45,  s.  11,  is  made  C  *^'*  ] 
prima  facie  proof  of  proprietorship  therein  expressed,  but  subject  to 
be  rebutted  by  other  evidence;  and  therein  arises  a  question, 
whether  the  other  evidence  produced  by  the  plaintiff  below  himself 
does  rebut  it.  I  am  of  opinion  that  the  evidence  of  Bellini,  being  a 
foreigner,  for  the  reasons  above  mentioned  at  length  does  rebut  it ; 
for  a  foreigner  resident  abroad  cannot  have  it,  and  therefore  the 
certified  copy  of  the  entry  proves  no  title  in  the  plaintiff.  And  if 
your  Lordships  shall  be  of  opinion  that  a  foreigner  resident  abroad 
has  such  a  copyright,  I  think  the  evidence  set  out  on  the  bill  of 
exceptions  does  sufficiently  rebut  the  title  of  the  plaintiff  below ; 
because  it  sufficiently  appears  that  the  conveyance  to  the  plaintiff 
of  the  right  in  the  United  Kingdom,  was  the  assignment  under 
which  the  plaintiff  claims.  But  he  has  no  title,  because  a  part  of  a 
copyright  cannot  be  assigned.  The  other  objection,  that  Bellini  did 
not  assign  the  whole  of  his  copyright,  but  only  the  copyright  in 
Milan,  does  not,  I  think,  sufficiently  appear,  so  astorebutthe|>i*t77i^ 
facie  inference  arising  from  the  evidence  of  the  entry. 

On  the  whole,  I  think  that  the  learned  Judge  was  perfectly  right 
in  his  direction  to  the  jury. 

LoBD  Chibf  Baron  Pollock: 

My  Lords, — ^In  answer  to  the  first  question  proposed  by  your 
Lordships,  I  have  to  state  my  opinion  that,  assuming  the  facts 
stated  in  that  question  to  be  true,  the  publication  by  the  pl^ 
error  did  not  give  the  defendant  in  error  any  right  of  actio 
him  ;  and  the  grounds  upon  which  I  have  formed  that  op 
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Jeffbbys     such,  that,  in  answer  to  the  second,  third,  fourth,  fifth,  and  sixth 

BoosET.      questions,  I  am  of  opinion  that  (assuming  the  facts  to  be  true  which  in 

[  *»35  ]       those  questions  respectively  are  supposed),  they  would  *not  have  made 

any  difference.  And,  lastly,  looking  to  the  record,  I  am  of  opinion  that 

the  learned  Judge  who  tried  the  cause  was  right  in  directing  the  jury 

to  find  a  verdict  for  the  defendant  (now  the  plaintiff  in  error). 

The  answers  to  these  questions  depend  upon  some  more  general 
propositions,  as  to  which  1  propose  to  state  my  opinions  to  your 
Lordships. 

The  first  is,  whether,  by  the  common  law  of  this  country,  the 
author  of  any  published  work  has  an  exclusive  right  to  multiply 
copies,  that  is,  is  entitled  to  what  is  commonly  called  copyright  ? 
This  is  a  question  upon  which  very  great  names  and  authorities  are 
arrayed  on  either  side.  Some  of  the  greatest  lawyers  have  been  of 
opinion  that  by  the  common  law  such  an  exclusive  right  existed, 
while  it  has  been  denied  by  others  of  at  least  equal  authority.  The 
whole  question  is  most  ably  and  elaborately  argued  and  discussed 
on  both  sides,  and  all  the  authorities  then  existing  are  collected 
with  great  research  in  the  celebrated  case  of  MiUar  v.  Taylor  (1)  ; 
and  I  entirely  agree  with  my  brother  Parke,  that  the  weight 
of  mere  authority,  including  the  eminent  persons  who  have 
expressed  an  opinion  on  the  subject  since  the  case  of  MiUar  v. 
Taylor  was  argued,  is  very  much  against  the  doctrine  of  a 
copyright  existing  at  the  common  law. 

In  Mr.  Justice  Willes'  judgment  (giving  a  very  able,  elaborate, 
and  learned  exposition  of  the  whole  subject)  he  appears  to  think 
that,  because,  upon  general  principles,  he  has  satisfied  himself  of 
the  justice  and  propriety  of  an  author  possessing  such  a  right, 
therefore  by  the  common  law  it  exists.  The  passage  is  a  remark- 
able one,  and  shows  what  were  his  views  of  the  common  law,  and 
what,  probably,  he  thought  would  not  be  considered  strange  or 
[  ♦936  ]  novel  by  the  rest  of  the  Judges.  It  is  this  :  *he  is  speaking  of  the 
allowance  of  "copy"  as  a  private  right;  and  he  says,  "It  could 
only  be  done  on  principles  of  private  justice,  moral  fitness,  and 
public  convenience,  which,  when  applied  to  a  new  subject,  make 
common  law  without  a  precedent."  My  Lords,  I  entirely  agree 
with  the  spirit  of  this  passage,  so  far  as  it  regards  the  repressing 
what  is  a  public  evil,  and  preventing  what  would  become  a  general 
mischief ;  but  I  think  there  is  a  wide  difference  between  protecting 
the  community  against  a  new  source  of  danger,  and  creating  a  new 

(1)  4  Burr.  2303. 
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right.  I  think  the  common  law  is  quite  competent  to  pronounce  Jepprutb 
anything  to  be  illegal  which  is  manifestly  against  the  public  good ;  boosgt. 
but  I  think  the  common  law  cannot  create  new  rights,  and  limit  and 
define  them,  because,  in  the  opinion  of  those  who  administer  the 
common  law,  such  rights  ought  to  exist,  according  to  their 
notions  of  what  is  just,  right,  and  proper.  This  ground  or  method 
of  arguing  for  a  common  law  right  has  not  been  adopted  at  your 
Lordships*  Bar.  The  ground  taken  by  the  learned  counsel  for  the 
defendant  in  error,  on  this  part  of  the  case,  has  been  that  an 
author  has  the  same  property  in  his  composition,  being  his  own 
creation  or  work,  as  a  man  has  in  any  physical  object,  produced  by 
his  personal  labour.  If  such  a  property  exists  at  common  law,  it 
must  commence  with  the  act  of  composition  or  creation  itself,  and 
must,  as  it  seems  to  me,  be  independent  of  its  being  reduced  into 
writing  ;  it  must  also  be  independent  of  whether  the  author  is 
willing  to  furnish  copies  at  a  reasonable  price  (which  Mr.  Justice 
WiLLEs  made  one  of  the  points  in  his  judgment).  If  it  is  the 
author's  property,  he  may  give  or  withhold  it,  as  he  pleases ;  he 
may  communicate  it  to  the  public  with  a  liberal  or  niggardly  hand, 
or  withhold  it  altogether.  And  the  same  principle  must  be  applicable 
to  every  other  creation,  invention,  or  discovery,  as  well  as  a  *poem,  [  •937  ] 
a  history,  or  any  other  literary  production.  It  must  apply  to  every 
other  offspring  of  man's  imagination,  wit,  or  labour ;  to  discoveries 
in  science,  in  the  arts,  and  manufactures,  in  natural  history ;  in 
short,  to  whatever  belongs  to  human  life.  An  ode,  composed  and 
recited  by  an  ancient  bard  at  a  public  festival,  is  as  much  the 
creation  of  his  genius,  and  is  published  by  the  recitation,  though 
not  in  the  same  degree,  as  the  poem  of  a  modern  author,  printed 
and  sold  in  Paternoster  How.  The  speech  of  the  orator,  the  sermon 
of  the  preacher,  the  lecture  of  the  professor,  have  no  greater  claim 
to  protection,  and  to  be  the  foundation  of  exclusive  property  and 
right,  than  the  labours  of  the  man  of  science,  the  invention  of  the 
mechanic,  the  discovery  of  the  physician  or  empiric,  or  indeed  the 
successful  efforts  of  any  one  in  any  department  of  human  know- 
ledge or  practice.  And  it  is  difficult  to  say  where,  in  principle,  this 
is  to  stop ;  why  is  it  to  be  confined  to  the  larger  and  graver  labours 
of  the  understanding?  Why  does  it  not  apply  to  a  well-told 
anecdote,  or  a  witty  reply,  so  as  to  forbid  the  repetition  without 
the  permission  of  the  author  ?  And,  carried  to  its  utmost  extent, 
it  would  at  length  descend  to  lower  and  meaner  subjects,  and 
include  the  trick  of  a  conjuror,  or  the  grimace  of  a  clown. 


474  1864.    H.  L.    4  H.  L.  C.  987—989.  [b.b. 

Jevfrbtb  Weighing  all  the  argaments  on  both  sides,  and  looking  to  the 
BoosET.  authorities  ap  to  the  present  time,  the  conclusion  I  have  arrived  at 
is,  that  copyright  is  altogether  an  artificial  right,  not  naturally  and 
necessarily  arising  out  of  the  social  rules  that  ought  to  prevail 
among  mankind  assembled  in  communities,  but  is  a  creature  of  the 
municipal  law  of  each  country,  to  be  enjoyed  for  such  time  and 
under  such  regulations  as  the  law  of  each  State  may  direct,  and  has 
no  existence  by  the  common  law  of  England.  It  would  follow  from 
[*988]  this,  that  copyright  in  *this  country  depends  altogether  on  the 
statutes  which  have  been  passed  on  this  subject;  and  the  next 
question  is.  What  is  the  true  construction  of  the  various  statutes ; 
viz.,  the  8  Anne,  c.  19,  and  the  54  Geo.  III.  c.  166,  now  merged  in 
the  5  &  6  Vict.  c.  46  ? 

The  laws  of  foreign  nations  have  no  extra-territorial  power,  so  as 
to  give  to  Bellini  a  copyright  in  this  country,  on  the  ground  that  he 
possessed  such  a  right  at  Milan ;  and  the  English  statutes  on  copy- 
right do  not,  according  to  their  true  construction,  in  my  judgment, 
apply  to  a  foreign  author  residing  abroad,  or  to  his  assigns.  Such 
foreign  author  is  not  within  the  scope  and  meaning  of  the  Acts  of 
Parliament  referred  to,  and  probably  it  is  better  that  the  rights  of 
foreigners  should  be  the  subject  of  treaty  confirmed  by  Act  of 
Parliament  (by  which  means  the  corresponding  or  correlative 
interests  of  British  subjects  in  foreign  countries  may  be  secured)  ; 
but  whether  better  or  not,  I  am  of  opinion  that  neither  Bellini  nor  his 
assigns  acquired  any  copyright  in  this  country.  This  question  has 
been  twice  lately  before  the  Court  of  Exchequer ;  first,  in  the  case 
of  Chappell  v.  Purday(l),  and  again  in  the  case,  more  exactly 
resembling  the  present,  of  Boosey  v.  Purd-ay  (2).  Each  of  these  cases 
was  fully  argued,  and  the  deliberate  and  unanimous  judgment  of 
the  Court  was  delivered  by  myself.  I  have  discovered  no  reason 
and  have  heard  no  argument  that  induces  me  to  alter  the  judgment 
pronounced  in  the  latter  case;  and  after  the  opinions  that  have 
been  already  delivered,  examining  the  various  cases,  I  do  not  think 
it  is  necessary  to  do  more  than  refer  to  the  judgment  already 
pronounced  by  the  Court  to  which  I  belong,  in  the  case  of  Boosey  v. 
Purday,  for  the  grounds  on  which  my  opinion  is  still  in  accordance 
[  *939  ]       *with  that  judgment  as  far  as  the  decided  cases  are  concerned. 

In  the  judgment  of  the  Court  below,  an  opinion  is  expressed  that 
in  the  statutes  on  copyright,  the  word  "  author,"  includes  a  foreign 
author  resident  abroad ;    but,  with  all  respect  for  the  argument 
(1)  69  B.  R.  C08  (H  M.  &  W.  303).  (2)  80  R.  R.  495  (4  Ex.  145). 
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presented  by  that  judgment  and  the  views  there  stated,  I  have  been  JsryBBTs 
unable  to  arrive  at  the  same  conclusion.  The  statutes  of  this  realm  boosbt. 
have  no  power,  are  of  no  force,  beyond  the  dominions  of  Her 
Majesty,  not  even  to  bind  the  subjects  of  the  realm,  unless  they  are 
expressly  mentioned,  or  can  be  necessarily  implied,  and  I  apprehend 
it  becomes  therefore  a  rule  in  construing  a  statute  not  to  extend  its 
provisions  beyond  the  realm,  whether  to  create  a  disability  or  to 
confer  a  privilege.  An  alien  residing  here  owes  a  temporary 
allegiance  to,  and,  while  resident,  is  one  of  Her  Majesty's  subjects  • 
he  owes  obedience  to  the  law,  and  is  therefore  entitled  to  the  benefit 
of  it,  and  I  think  he  is  an  author  within  the  meaning  of  the  statute ; 
but  it  appears  to  me  that  an  alien  resident  abroad  was  not  at  all 
contemplated  by  the  Legislature,  and  is  not  within  any  of  the 
provisions  of  the  Act.  It  seems  conceded  that  if  a  foreign  author 
first  publishes  his  work  abroad  he  cannot  have  a  copyright  in 
England ;  but  why  is  this  so,  if  such  foreign  author  can  be  included 
within  the  enactments  of  the  statute?  The  third  section  of  the 
Act  which  confers  copyright  makes  no  distinction  in  words  between 
a  publication  '4n  the  lifetime  of  the  author"  in  this  country,  and 
anywhere  else.  Again,  the  sixth  section,  which  requires  copies  to 
be  delivered  to  the  British  Museum,  seems  to  confine  the  operation 
of  the  Act  to  the  British  dominions.  From  the  whole  tenor  of  this 
and  all  the  other  statutes,  it  seems  to  me  that  a  foreign  author 
resident  abroad  was  altogether  out  of  the  contemplation  of  the 
Legislature  in  framing  the  ^statutes  which  have  created  copyright,  [  *940  ] 
and  therefore  Bellini,  living  at  Milan,  and  not  having  published  his 
work  in  any  part  of  Her  Majesty's  dominions,  had  no  property  to 
convey,  no  interest  or  right  to  assign. 

This  view  of  the  subject  necessarily  leads  to  the  answers  I  have 
given  to  your  Lordships'  second,  third,  fourth,  fifth,  and  sixth 
questions.  I  think  the  varied  circumstances  suggested  in  those 
questions  would  not  have  made  any  difference,  because  I  think  the 
statute  did  not  give  to  Bellini  any  right  or  interest  which  could  be 
conveyed  or  assigned  to  Bicordi.  But  I  think  it  respectful  to  your 
Lordships'  questions  to  give  some  further  answer  to  them.  In 
answer  to  the  second  question,  I  think  if  Bellini  had,  with  reference 
to  the  laws  of  this  country,  any  right,  interest,  or  property  to 
assign,  an  assignment  valid  by  the  laws  of  Milan,  would  have  been 
sufficient,  inasmuch  as  ''copyright"  is  expressly  enacted  to  be 
''personal  property,"  and  would  therefore  pass  according  to  the 
laws  of  Milan,  where  the  transfer  took  place.    In  answer  to  the 
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Jkfpbbys  third  question,  I  think  it  very  doubtful  whether  copyright  can  be 
BooBEY.  **  *U  partially  assigned.  I  am  clearly  of  opinion  that  in  this 
country  the  proprietor  of  the  copyright  could  not  assign  it  with 
reference  to  one  country  to  one  person,  and  with  reference  to 
another  country  to  a  different  person,  so  as  to  give  to  each  a  right 
to  maintain  an  action  for  infringing  the  copyright.  Now,  the 
statute  in  force  at  the  time  of  this  transfer  was  the  64  Geo.  UI. 
c.  156.  The  fourth  section  of  that  Act  makes  copyright  under  the 
statute  commensurate  with  the  British  dominions,  and  I  think  it  is 
a  right  or  property  which  is  not  capable  of  being  divided  into  parts 
and  divisions  according  to  local  boundaries.  It  appears  to  me, 
therefore,  that  the  assignment  to  the  defendant  in  error  being  for 
[  *9ii  ]  publication  in  the  United  Kingdom  only,  and  not  all  the  *Briti8h 
dominions,  would  operate  as  a  licence  only,  and  would  not  by  the 
laws  of  the  country  enable  the  defendant  to  sue  at  law  as  the 
proprietor  of  the  copyright  for  the  United  Kingdom  only.  It  seems 
agreed  on  all  hands  that  a  publication  at  Milan  before  the  assign- 
ment would  have  been  fatal  to  any  claim  to  copyright  in  this 
country;  and  (if  it  existed)  I  am  of  opinion  that  a  subsequent 
publication  at  Milan,  but  before  publication  here,  would  also  have 
defeated  it. 

Lord  Chief  Justicb  Jbrvis: 

My  Lords,— Before  I  answer  the  question  proposed  by  your 
Lordships,  I  wish  to  consider  the  record  and  the  points  which  arise 
upon  it,  because  it  involves  several  technical  considerations,  some 
of  which  also  appear  upon  your  Lordships*  questions,  which  might 
determine  this  writ  of  error,  without  pronouncing  an  opinion  upon 
the  main  subject. 

The  party  who  excepts  to  the  ruling  of  a  learned  Judge  must  show 
clearly,  upon  his  bill,  that  the  learned  Judge  was  wrong.  Every 
fair  intendment  must  be  made  in  favour  of  the  summing-up,  and  if, 
therefore,  it  is  not  apparent  upon  the  record  that  the  direction  was 
wrong,  the  verdict  must  stand. 

The  first  point  of  a  technical  nature  which  arises  upon  the  bill  of 
exceptions,  and  is  also  presented  by  your  Lordships'  last  question, 
is,  whether  the  certified  copy  of  the  Register  Book,  at  Stationers* 
Hall,  without  more,  entitled  the  plaintiff  below  to  a  verdict  in  his 
favour  ?  In  my  opinion  it  did  not.  The  statute  5  &  6  Vict.  c.  45, 
s.  11,  only  makes  such  certificate  prinid  facie  evidence  of  the  pro- 
prietorship therein  expressed,   subject  to  be  rebutted  by  other 
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evidence,  and,  for  the  reasons  which  I  shall  give  hereafter,  I  think     Jsfvbbyb 
that  such  prim4  facie  title  is  rebutted  by  the  other  evidence  set  out      Boosey. 
upon  the  record. 

The  second  point  is  likewise  of  a  technical  nature,  and  is  involved  [  942  ] 
also  in  the  first  and  some  other  of  your  Lordships'  questions.  The 
bill  of  exceptions  states  that,  by  the  law  of  Milan,  Bellini  was 
entitled  to  copyright  in  his  book,  and  to  assign  the  same,  and  that 
he  did,  by  an  instrument  in  writing,  signed  and  executed  by  him 
according  to  the  law  of  Milan,  assign  the  said  copyright  to  Bicordi. 
Construing  this  allegation  by  the  rules  applicable  to  bills  of  excep- 
tions, there  can  be  no  doubt  that  the  words  "  said  copyright,"  refer 
to  the  copyright  before  mentioned ;  viz.,  the  copyright  to  which 
Bellini  was  entitled  by  the  law  of  Milan ;  and  as  by  the  law  of 
Milan  Bellini  could  have  no  copyright  elsewhere,  it  follows  that 
even  if  Bellini  had,  by  the  law  of  England,  a  copyright  in  England, 
it  did  not  pass  by  this  assignment  to  Bicordi.  This  point,  in  my 
judgment,  is  decisive  of  the  writ  of  error ;  but,  inasmuch  as  the 
parties  have,  not  improbably,  stated  the  assignment  in  this  form 
by  mistake,  and  your  Lordships  desire  the  opinion  of  the  Judges 
upon  other  questions,  I  proceed  to  consider  the  principal  subject. 

Before  doing  so,  however,  there  is  another  point,  of  a  somewhat 
technical  character,  arising  upon  the  bill  of  exceptions,  and  forming 
the  subject  of  your  Lordships'  second  question,  which  may  here 
conveniently  be  disposed  of.  It  does  not  appear  upon  the  bill  of 
exceptions  that  the  assignment  by  BelUni  to  Bicordi,  at  Milan,  was 
attested  by  two  witnesses ;  on  the  contrary,  as  every  fair  intend- 
ment must  be  made  against  the  party  who  excepts  to  the  summing- 
up,  it  must  be  taken  after  verdict  that  the  assignment  was  not  so 
attested.  Upon  this  subject  I  have  entertained  some  doubts,  but 
upon  consideration  am  of  opinion  that  two  witnesses  were  not 
necessary.  I  do  not  adopt  the  argument  at  the  Bar,  that,  being 
personal  property,  copyright  would  pass  by  a  mode  of  transfer  legal 
*in  the  country  where  the  proprietor  was  domiciled,  because,  [•948] 
although  that  is  the  general  rule  with  respect  to  personal  property, 
it  is  subject  to  an  exception  where  the  personal  property,  as  in  this 
case  English  copyright,  has  a  locality  in  a  country  which  prescribes 
a  particular  form  in  which  alone  it  can  pass.  My  opinion  is  formed 
upon  the  difference  which  will  be  found  in  the  wording  of  the  statutes 
8  Anne,  c.  19,  and  54  Geo.  IIL  c.  166  (i).  If  the  case  was  governed 
by  the  statute  of  Anne,  I  should  think  it  clear  that  two  witnesses 
(1)  Repealed,  5  &  6  Yict.  o.  45,  s.  1. 
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Jeff  KBTB  Weighing  all  the  argaments  on  both  sides,  and  looking  to  die 
BoosET.  aathorities  ap  to  the  present  time,  the  conclusion  I  have  arrived  at 
is,  that  copyright  is  altogether  an  artificial  right,  not  naturally  and 
necessarily  arising  out  of  the  social  rules  that  ought  to  prevail 
among  mankind  assembled  in  communities,  but  is  a  creature  of  the 
municipal  law  of  each  country,  to  be  enjoyed  for  such  time  and 
under  such  regulations  as  the  law  of  each  State  may  direct,  and  has 
no  existence  by  the  common  law  of  England.  It  would  follow  from 
[*988]  this,  that  copyright  in  *this  country  depends  altogether  on  the 
statutes  which  have  been  passed  on  this  subject;  and  the  next 
question  is,  What  is  the  true  construction  of  the  various  statutes ; 
viz.,  the  8  Anne,  c.  19,  and  the  54  Geo.  III.  c.  166,  now  merged  in 
the  6  &  6  Vict.  c.  46  ? 

The  laws  of  foreign  nations  have  no  extra-territorial  power,  so  as 
to  give  to  Bellini  a  copyright  in  this  country,  on  the  ground  that  he 
possessed  such  a  right  at  Milan ;  and  the  English  statutes  on  copy- 
right do  not,  according  to  their  true  construction,  in  my  judgment, 
apply  to  a  foreign  author  residing  abroad,  or  to  his  assigns.     Such 
foreign  author  is  not  within  the  scope  and  meaning  of  the  Acts  of 
Parliament  referred  to,  and  probably  it  is  better  that  the  rights  of 
foreigners  should  be  the  subject  of  treaty  confirmed  by  Act  of 
Parliament   (by  which    means  the   corresponding  or  correlative 
interests  of  British  subjects  in  foreign  countries  may  be  secured) ; 
but  whether  better  or  not,  I  am  of  opinion  that  neither  Bellini  nor  his 
assigns  acquired  any  copyright  in  this  country.     This  question  has 
been  twice  lately  before  the  Court  of  Exchequer ;  first,  in  the  case 
of  Chappell  v.  Purday(l)f  and   again  in  the  case,   more   exactly 
resembling  the  present,  of  Boosey  v.  Purdny  (2).    Each  of  these  cases 
was  fully  argued,  and  the  deliberate  and  unanimous  judgment  of 
the  Court  was  delivered  by  myself.    I  have  discovered  no  reason 
and  have  heard  no  argument  that  induces  me  to  alter  the  judgment 
pronounced  in  the  latter  case;  and  after  the  opinions  that  have 
been  already  delivered,  examining  the  various  cases,  I  do  not  think 
it  is  necessary  to  do  more  than  refer  to  the  judgment  already 
pronounced  by  the  Court  to  which  I  belong,  in  the  case  of  Boosey  v. 
Purday,  for  the  grounds  on  which  my  opinion  is  still  in  accordance 
[  •939  ]       •with  that  judgment  as  far  as  the  decided  cases  are  concerned. 

In  the  judgment  of  the  Court  below,  an  opinion  is  expressed  that 
in  the  statutes  on  copyright,  the  word  "  author,"  includes  a  foreign 
author  resident  abroad;    but,  with  all  respect  for  the  argument 

(1)  69  B.  R.  cos  (U  M.  &  W.  303).  (2)  80  R.  E.  495  (4  Ex.  145). 
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presented  by  that  judgment  and  the  views  there  stated,  I  have  been  JKvrEBTS 
anable  to  arrive  at  the  same  conclusion.  The  statatea  of  this  realm  boosbt. 
have  no  power,  are  of  no  force,  beyond  the  dominions  of  Her 
Majesty,  not  even  to  bind  the  subjects  of  the  realm,  unless  they  are 
expressly  mentioned,  or  can  be  necessarily  implied,  and  I  apprehend 
it  becomes  therefore  a  rule  in  construing  a  statute  not  to  extend  its 
provisions  beyond  the  realm,  whether  to  create  a  disability  or  to 
confer  a  privilege.  An  alien  residing  here  owes  a  temporary 
allegiance  to,  and,  while  resident,  is  one  of  Her  Majesty's  subjects ; 
he  owes  obedience  to  the  law,  and  is  therefore  entitled  to  the  benefit 
of  it,  and  I  think  he  is  an  author  within  the  meaning  of  the  statute ; 
but  it  appears  to  me  that  an  alien  resident  abroad  was  not  at  all 
contemplated  by  the  Legislature,  and  is  not  within  any  of  the 
provisions  of  the  Act.  It  seems  conceded  that  if  a  foreign  author 
first  publishes  his  work  abroad  he  cannot  have  a  copyright  in 
England ;  but  why  is  this  so,  if  such  foreign  author  can  be  included 
within  the  enactments  of  the  statute?  The  third  section  of  the 
Act  which  confers  copyright  makes  no  distinction  in  words  between 
a  publication  ''  in  the  lifetime  of  the  author  "  in  this  country,  and 
anywhere  else.  Again,  the  sixth  section,  which  requires  copies  to 
be  delivered  to  the  British  Museum,  seems  to  confine  the  operation 
of  the  Act  to  the  British  dominions.  From  the  whole  tenor  of  this 
and  all  the  other  statutes,  it  seems  to  me  that  a  foreign  author 
resident  abroad  was  altogether  out  of  the  contemplation  of  the 
Legislature  in  framing  the  ^statutes  which  have  created  copyright,  [  *940  ] 
and  therefore  Bellini,  living  at  Milan,  and  not  having  published  his 
work  in  any  part  of  Her  Majesty's  dominions,  had  no  property  to 
convey,  no  interest  or  right  to  assign. 

This  view  of  the  subject  necessarily  leads  to  the  answers  I  have 
given  to  your  Lordships'  second,  third,  fourth,  fifth,  and  sixth 
questions.  I  think  the  varied  circumstances  suggested  in  those 
questions  would  not  have  made  any  difference,  because  I  think  the 
statute  did  not  give  to  Bellini  any  right  or  interest  which  could  be 
conveyed  or  assigned  to  Bicordi.  But  I  think  it  respectful  to  your 
Lordships'  questions  to  give  some  further  answer  to  them.  In 
answer  to  the  second  question,  I  think  if  Bellini  had,  with  reference 
to  the  laws  of  this  country,  any  right,  interest,  or  property  to 
assign,  an  assignment  valid  by  the  laws  of  Milan,  would  have  been 
sufficient,  inasmuch  as  "  copyright "  is  expressly  enacted  to  be 
"personal  property,"  and  would  therefore  pass  according  to  the 
laws  of  Milan,  where  the  transfer  took  place.    In  answer  to  the 
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Jeffbbyb  third  question,  I  think  it  very  doubtful  whether  copyright  can  be 
BooBBT.  **  ^^^  partially  assigned.  I  am  clearly  of  opinion  that  in  this 
country  the  proprietor  of  the  copyright  could  not  assign  it  with 
reference  to  one  country  to  one  person,  and  with  reference  to 
another  country  to  a  different  person,  so  as  to  give  to  each  a  right 
to  maintain  an  action  for  infringing  the  copyright.  Now,  the 
statute  in  force  at  the  time  of  this  transfer  was  the  54  Geo.  III. 
c.  156.  The  fourth  section  of  that  Act  makes  copyright  under  the 
statute  commensurate  with  the  British  dominions,  and  I  think  it  is 
a  right  or  property  which  is  not  capable  of  being  divided  into  parts 
and  divisions  according  to  local  boundaries.  It  appears  to  me, 
therefore,  that  the  assignment  to  the  defendant  in  error  being  for 
[  ^9ii  ]  publication  in  the  United  Kingdom  only,  and  not  all  the  ♦British 
dominions,  would  operate  as  a  licence  only,  and  would  not  by  the 
laws  of  the  country  enable  the  defendant  to  sue  at  law  as  the 
proprietor  of  the  copyright  for  the  United  Kingdom  only.  It  seems 
agreed  on  all  hands  that  a  publication  at  Milan  before  the  assign- 
ment would  have  been  fatal  to  any  claim  to  copyright  in  this 
country;  and  (if  it  existed)  I  am  of  opinion  that  a  subsequent 
publication  at  Milan,  but  before  publication  here,  would  also  have 
defeated  it. 

Lord  Chief  Justigb  Jbrvis: 

My  Lords,— Before  I  answer  the  question  proposed  by  your 
Lordships,  I  wish  to  consider  the  record  and  the  points  which  arise 
upon  it,  because  it  involves  several  technical  considerations,  some 
of  which  also  appear  upon  your  Lordships*  questions,  which  might 
determine  this  writ  of  error,  without  pronouncing  an  opinion  upon 
the  main  subject. 

The  party  who  excepts  to  the  ruling  of  a  learned  Judge  must  show 
clearly,  upon  his  bill,  that  the  learned  Judge  was  wrong.  Every 
fair  intendment  must  be  made  in  favour  of  the  summing-up,  and  if, 
therefore,  it  is  not  apparent  upon  the  record  that  the  direction  was 
wrong,  the  verdict  must  stand. 

The  first  point  of  a  technical  nature  which  arises  upon  the  bill  of 
exceptions,  and  is  also  presented  by  your  Lordships'  last  question, 
is,  whether  the  certified  copy  of  the  Register  Book,  at  Stationers* 
Hall,  without  more,  entitled  the  plaintiff  below  to  a  verdict  in  his 
favour  ?  In  my  opinion  it  did  not.  The  statute  5  &  6  Vict.  c.  45, 
s.  11,  only  makes  such  certificate  primd  fame  evidence  of  the  pro- 
prietorship  therein  expressed,  subject  to  be  rebutted  by  other 
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evidence,  and,  for  the  reasons  which  I  shall  give  hereafter,  I  think     Jsffbbyb 
that  such  prirndfcude  title  is  rebutted  by  the  other  evidence  set  out      booset. 
upon  the  record. 

The  second  point  is  likewise  of  a  technical  nature,  and  is  involved  [  942  ] 
also  in  the  first  and  some  other  of  your  Lordships'  questions.  The 
bill  of  exceptions  states  that,  by  the  law  of  Milan,  Bellini  was 
entitled  to  copyright  in  his  book,  and  to  assign  the  same,  and  that 
he  did,  by  an  instrument  in  writing,  signed  and  executed  by  him 
according  to  the  law  of  Milan,  assign  the  said  copyright  to  Bicordi. 
Construing  this  allegation  by  the  rules  applicable  to  bills  of  excep- 
tions, there  can  be  no  doubt  that  the  words  "  said  copyright,"  refer 
to  the  copyright  before  mentioned ;  viz.,  the  copyright  to  which 
Bellini  was  entitled  by  the  law  of  Milan ;  and  as  by  the  law  of 
Milan  Bellini  could  have  no  copyright  elsewhere,  it  follows  that 
even  if  Bellini  had,  by  the  law  of  England,  a  copyright  in  England, 
it  did  not  pass  by  this  assignment  to  Bicordi.  This  point,  in  my 
judgment,  is  decisive  of  the  writ  of  error ;  but,  inasmuch  as  the 
parties  have,  not  improbably,  stated  the  assignment  in  this  form 
by  mistake,  and  your  Lordships  desire  the  opinion  of  the  Judges 
upon  other  questions,  I  proceed  to  consider  the  principal  subject. 

Before  doing  so,  however,  there  is  another  point,  of  a  somewhat 
technical  character,  arising  upon  the  bill  of  exceptions,  and  forming 
the  subject  of  your  Lordships'  second  question,  which  may  here 
conveniently  be  disposed  of.  It  does  not  appear  upon  the  bill  of 
exceptions  that  the  assignment  by  Bellini  to  Bicordi,  at  Milan,  was 
attested  by  two  witnesses ;  on  the  contrary,  as  every  fair  intend- 
ment must  be  made  against  the  party  who  excepts  to  the  summing- 
up,  it  must  be  taken  after  verdict  that  the  assignment  was  not  so 
attested.  Upon  this  subject  I  have  entertained  some  doubts,  but 
upon  consideration  am  of  opinion  that  two  witnesses  were  not 
necessary.  I  do  not  adopt  the  argument  at  the  Bar,  that,  being 
personal  property,  copyright  would  pass  by  a  mode  of  transfer  legal 
*in  the  country  where  the  proprietor  was  domiciled,  because,  [  •^^^  ] 
although  that  is  the  general  rule  with  respect  to  personal  property, 
it  is  subject  to  an  exception  where  the  personal  property,  as  in  this 
case  English  copyright,  has  a  locality  in  a  country  which  prescribes 
a  particular  form  in  which  alone  it  can  pass.  My  opinion  is  formed 
upon  the  difference  which  will  be  found  in  the  wording  of  the  statutes 
8  Anne,  c.  19,  and  54  Geo.  III.  c.  166  (1).  If  the  case  was  governed 
by  the  statute  of  Anne,  I  should  think  it  clear  that  two  witnesses 
(1)  Bepealed,  5  &  6  Vict.  c.  45,  s.  1. 
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Jbfpebts  were  necessary,  because  an  English  copyright  having  a  locality  in 
BoosEY.  England,  and  passing  only  in  the  form  prescribed  by  the  law  of 
England,  the  cases  cited  at  the  Bar,  Power  v.  Walker  (1),  Davidson 
V.  Bohn  (2),  would  be  expressly  in  point.  But,  in  my  opinion,  the 
law  has  been  altered  in  this  respect  by  the  statute  54  Geo.  m. 
c.  156(8).  This  statute  does  not  repeal  the  statute  of  Anne;  it 
does  not  say  that  two  witnesses  shall  not  be  necessary,  but  merely 
enacts  that  all  booksellers  and  others  who  print  and  publish  with- 
out the  consent  in  writing  of  the  proprietor,  shall  be  liable  to  an 
action.  A  printer  and  publisher,  therefore,  who  has  the  consent  in 
writing  of  the  proprietor,  is  not  within  this  Act,  or  liable  to  an 
action.  In  this  respect  it  is  inconsistent  with  the  statute  of  Anne, 
and,  as  I  think,  repeals  it  by  implication.  It  is  true  that  such 
provision  does  not  expressly  refer  to  an  assignment  of  copyright, 
but  neither  does  the  statute  of  Anne,  upon  which  reliance  is  placed. 
The  cases  referred  to  determined  that  as  the  statute  of  Anne 
required  two  witnesses  for  a  simple  licence,  an  absolute  transfer  of 
the  author's  whole  interest  must  be  made  with  the  same  solemnity ; 
and  the  same  reasoning,  applied  to  the  statute  of  Geo.  III.,  leads 
me  to  the  conclusion  that  if  a  licence  in  writing,  unattested  by 
[*944]  witnesses,  is  sufficient  to  save  a  '^'printer  and  publisher  from  an 
action,  an  assignment  of  a  copyright  may  be  made  in  the  same 
form. 

I  come  now  to  the  main  question,  which  is  one  of  considerable 
difficulty  and  great  importance:  Has  an  alien  resident  abroad 
copyright  in  England  ?  If  he  has,  it  must  be  by  the  common  law 
or  by  statute,  and  upon  each  of  these  questions  I  will  say  a  few 
words. 

It  will  be  convenient,  however,  before  I  do  this,  to  understand 
clearly  what  is  meant  by  the  word  '*  copyright,"  for  much  confusion 
has  prevailed,  during  the  argument  at  your  Lordships'  Bar,  from  a 
misapplication  of  this  term.  Mr.  BoviU  contends  that  the  owner 
of  a  book  or  a  manuscript  has  the  same  right  as  the  owner  of 
a  chair  or  other  personal  chattel;  he  may  keep  it  exclusively 
for  his  own  use ;  he  may  give  in  or  lend  it  to  another,  with  a 
stipulation  that  it  shall  not  be  copied ;  and  he  argues  that  because 
these  rights  may  be  enforced  in  this  country  by  a  foreigner  resident 
abroad,  a  foreign  author  is  therefore  entitled  to  copyright.  But 
this  meaning  of  the  word  "copyright,"  viz.,   the  right  to  the 

(1)  15  R  R.  378  (3  M.  &  S.  7).  (3)  Repealed,  5  &  6  Vioi  c.  45,  s.  I. 

(2)  6  0,  B.  466. 
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individual  copy,  has  no  application  to  the  subject  under  discussion.  Jbfpbrts 
Copyright  here  means,  the  exclusive  right  of  multiplying  copies,  booset. 
^hich  right  does  not  attach  to  personal  chattels ;  for  although  the 
owner  of  valuable  inventions  might  at  common  law,  and  still  may, 
under  certain  limitations,  obtain  the  exclusive  privilege  of  making 
them  for  public  use,  that  right  of  monopoly  springs  from  the 
prerogative  of  the  Grown,  and  is  not  incident  to  the  property 
itself. 

It  is  not  necessary  to  decide  in  this  case  whether  a  British  author 
had  copyright  at  common  law.  Upon  this  subject  there  has  been 
much  difference  of  opinion  amongst  the  greatest  authorities ;  and 
I  find  from  the  judgment  of  Lord  Campbell,  in  the  Court  of 
Exchequer  Chamber,  that  if  it  had  been  necessary,  his  Lordship, 
and  the  Judges  '^'before  whom  that  case  was  then  argued,  were  [*946] 
strongly  inclined  to  agree  with  Lord  Mansfield,  and  the  great 
majority  of  Judges,  who  in  Millar  v.  Taylor,  and  Donaldson  v. 
Beckett,  declared  themselves  to  be  in  favour  of  the  common  law 
right  of  authors.  It  is  with  extreme  diffidence,  therefore,  that  I 
express  an  opinion  upon  the  subject,  and  declare  that,  in  my 
judgment,  a  British  author  has  not  copyright  at  common  law.  I 
see  nothing  to  distinguish  the  case  of  the  author,  as  owner,  of  a 
book  or  manuscript  from  that  of  the  inventor  or  owner  of  a  com- 
plicated and  highly  useful  machine.  Each  is  the  result  probably 
of  great  talents,  profound  study,  much  labour,  and  it  may  be, 
of  great  expense ;  but  as  the  inventor  of  the  steam  engine  would,  at 
the  common  law,  have  had  no  exclusive  privilege  of  multiplying 
copies  of  his  machine  for  sale,  I  see  no  reason,  from  the  peculiar 
nature  of  the  property,  why  the  author  of  a  treatise  to  explain 
the  action  of  the  steam  engine  should  have  at  the  common  law 
an  exclusive  right  of  multiplying  copies  of  his  work.  Since  the 
case  of  Millar  v.  Taylor,  and  Donaldson  v.  Beckett,  Lord  Kbnyon 
has  expressed  a  decided  opinion,  that  no  such  right  existed: 
Beckford  v.  Hood  (i).  Lord  Ellenbobouoh  has  inclined  to  the 
same  view,  Camhidge  University  v.  Bryer  (2) ;  and  a  majority  of 
the  American  Judges,  in  Wheaton  v.  Peters  (8),  arrived  at  the  same 
conclusion.  But  I  agree  with  the  Judges  of  the  Exchequer 
Chamber,  that  it  is  not  here  necessary  to  decide  that  question ; 
indeed,  the  plaintiff's  title  was  not  put  during  the  argument  upon 
the  common  law  right,  except  in  so  far  as  I  have  already  referred 

(1)  4  E.  E.  627  (7  T.  R  620).  (3)  8  Peters*  Eep.,  Supr.  a.  U.  S. 

(2)  16  East,  317.  691. 
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Jepfbkyb  to  that  argument ;  and  it  is  clear  that,  even  if  by  the  common 
BoosBY.  law  a  British  author  has  copyright  in  this  country,  a  foreign 
[  •946  1  author  resident  abroad  would  not  have  it.  The  law  of  *Milan, 
where  Bellini  resides,  would  not  confer  it,  and  the  common  law  of 
England  would  be  confined  to  British  authors,  or  to  authors 
resident  in  England,  and  within  the  protection  of  the  law  of  this 
country. 

Is,  then,  the  right  conferred  upon  a  foreigner,  resident  abroad, 
by  the  statute  law  of  this  country  ?  In  my  opinion,  it  is  not.  The 
question  turns  upon  the  true  construction  of  the  statute  8  Anne, 
c.  19  (i),  for  the  statute  54  Geo.  III.  c.  156  (i),  merely  extends  the 
term  "  copyright,'*  without  containing  any  provision  applicable  to 
this  subject.  In  the  construction  of  this  statute  we  must  not  be 
influenced  by  questions  of  policy.  Our  duty  is  to  expound  the  law 
to  the  best  of  our  ability,  and  we  must  endeavour,  if  possible,  to 
arrive  at  the  intention  of  the  legislators  who  passed  the  statute  in 
the  reign  of  Queen  Anne.  Statutes  must  be  understood  in  general 
to  apply  to  those  only  who  owe  obedience  to  the  laws,  and  whose 
interests  it  is  the  duty  of  the  Legislature  to  protect.  Natural-bom 
subjects,  and  persons  domiciled  or  resident  within  the  kingdom, 
owe  obedience  to  the  laws  of  the  kingdom,  and  are  within  the  benefits 
conferred  by  the  Legislature;  but  no  duty  can  be  imposed  upon 
aliens  resident  abroad,  and  with  them  the  Legislature  of  this 
country  has  no  concern,  either  to  protect  their  interests  or  to 
control  their  rights. 

But  it  is  said  that  this  Act  itself  shows  that  it  was  intended  to 
apply  to  all  authors,  foreign  or  British,  wheresoever  resident.  A 
careful  consideration  of  this  statute  leads  me  to  a  different  con- 
clusion. It  is  an  "Act  for  the  Encouragement  of  Learning  by 
vesting  the  Copies  of  Printed  Books  in  the  Authors  or  Purchasers 
of  such  Copies.*'  Authors  are  to  be  encouraged,  by  enabling  them 
to  obtain  from  their  publishers  a  larger  remuneration,  because,  their 
publishers  having  the  exclusive  right  of  multiplying  copies,  can 
[♦947  ]]  obtain  from  the  public  a  larger  price  *for  each  copy  of  the  work. 
To  this  extent  the  public  are  injured,  that  the  author  may  be 
rewarded.  In  the  case  of  British  authors,  the  avowed  object  of 
this  Act,  the  encouragement  of  learning  may  be  worth  the  price 
which  the  public  pay  for  it,  and  the  Legislature  may  well  be 
justified  in  such  an  enactment.  But  is  it  so  with  respect  to  foreign 
authors  resident  abroad  ?  By  the  law  of  Milan,  Bellini  has  that 
(1)  Bepealed,  5  &  6  Yict.  c.  45,  s.  1. 
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which,  by  the  law  of  his  own  country,  is  deemed  a  suflScient  encourage-  Jbfpkrys 
ment  for  the  advancement  of  learning.  He  has  copyright  in  that  boosby. 
country,  and  although  it  is  true  that  an  author  would  obtain  more 
for  his  work  if,  by  a  simultaneous  publication  in  every  country  in 
Europe,  he  could  obtain  a  copyright  in  each  country,  such  a  state  of 
things  could  not  have  entered  into  the  contemplation  of  those  who 
passed  this  Act.  The  object  was  the  advancement  of  learning ;  and 
although  I  can  understand  why  the  privilege  of  copyright  might 
have  been  given  to  foreign  authors  resident  abroad,  if  their  works, 
when  once  published  abroad,  could  not  have  been  imported  into 
and  published  in  this  country,  without  their  consent,  I  can  see  no 
reason  why,  having,  what  is  deemed  by  their  own  country  a 
sufficient  encouragement  for  the  publication  of  their  works  there, 
they  should  also  be  encouraged  to  publish  in  this  country,  for  the 
mere  purpose  of  giving  them  an  additional  reward  at  the  expense 
of  the  reading  public.  I  think,  therefore,  that  the  statute  is  con- 
fined to  British  authors ;  meaning,  by  that  expression,  natural-born 
subjects  of  the  realm,  and  those  who,  by  domicile,  residence,  or 
possibly  by  personal  presence  only,  are  under  the  dominion  of  and 
subject  to  the  laws  of  England. 

This  latter  consideration  gives  rise  to  an  argument  upon  which 
much  reliance  was  placed  in  the  judgment  of  the  Court  below,  where 
it  was  asked,  why,  if  a  foreigner  may  acquire  the  right  by  coming 
to  England,  may  he  not  have  ♦it  whilst  resident  abroad ;  and  why  [  •a^s  ] 
need  he  come  from  Calais  to  Dover,  and  not  send  his  manuscript  to 
his  publisher  at  once,  without  that  trouble  ?  The  answer,  in  my 
opinion,  is,  that  whilst  he  is  out  of  the  realm  he  is  not  subject  nor 
entitled  to  the  benefits  of  the  laws  of  the  kingdom.  It  may  be  that 
by  taking  upon  himself  a  liability  to  obey  the  laws,  even  by  a  tem- 
porary presence  in  this  country,  he  also  acquires  the  rights  which 
the  same  laws  confer ;  but  it  by  no  means  follows  that  he  would 
have  the  same  right  whilst  residing  abroad,  without  taking  upon 
himself  the  corresponding  duty.  It  has  been  further  urged  that 
copyright  is  analogous  to  patent  right,  and  that  the  same  construc- 
tion should  be  put  upon  the  several  statutes  applicable  to  each.  I 
have  already  explained  that  at  common  law  monopolies  spring  from 
the  prerogative,  and  had  no  origin  in  the  property  protected.  As 
guardian  of  the  public  interest,  the  Crown  might  legally,  at  common 
law,  have  granted  monopolies  for  many  purposes,  and  there  is  no 
doubt  that  it  did  so  protect  and  foster  the  woollen  manufacturers  at 
Norwich,  Ipswich,  Wales,  and  elsewhere,  who,  though  foreigners, 

K.R. — ^VOL.  XCIV.  81 


482      .  1854.    H.  L.     4  H.  L.  C.  948—950.  [r.b. 


Jepfkrys     introduced    from    a    foreign    country    a    new    manufacture  into 

BoosBY.  this  realm.  Subsequently,  when  this  prerogative^  being  abused, 
was  controlled  and  defined  by  the  statute  21  James  I.  c.  3,  the 
words  used  were  new  manufactures  within  the  realm,  and 
true  and  first  inventor  of  such  manufacture,  and  the  Courts, 
having  reference  to  the  common  law,  held  that  these  words  autho- 
rised the  granting  of  a  patent  for  an  invention  known  abroad,  but 
introduced  as  a  new  manufacture  into  this  country.  The  distinction 
between  the  case  of  a  patent  and  a  copyright  is  this  :  In  the  former, 
at  common  law,  the  Grown  might  if  it  pleased,  grant  a  monopoly 
for  a  manufacture  new  in  this  country,  but  in  full  operation  abroad  ; 

[  *949  ]  and  the  statute  of  James  saved  to  the  Crown  the  power  of  *gianting 
monopolies  for  a  limited  period  in  respect  of  new  manufactures 
within  the  realm,  meaning,  of  course,  the  same  kind  of  manufactures 
as  were  the  subject  of  monopolies  at  common  law ;  whereas  there 
was  certainly  no  copyright  at  common  law  for  foreign  authors,  and 
the  statute  of  Anne  had  nothing  upon  which  it  could  attach  to  give 
to  the  words  used  a  larger  meaning  than  they  naturally  import. 

It  remains  only  for  me  to  examine  the  cases  which  bear  upon  the 
subject,  for  if  I  had  found  a  current  of  decisions  one  way,  I  should 
have  deferred  to  them,  and  have  felt  myself  bound  by  their  authority. 
Tonson  v.  Collins  (1)  is  the  first  case  upon  the  subject.  In  that  case 
Lord  Thurlow,  then  at  the  Bar,  said,  during  the  argument,  that 
the  right  of  property,  copyright,  if  any,  was  personal,  and  might  be 
acquired  by  aliens :  but  the  property  pirated  in  that  case  was  the 
Spectator',  the  composition  of  natural-bom  subjects  resident  in 
England,  and  the  observation  amounts  only,  at  most,  to  an  assertion 
by  counsel,  that  if  an  author  resident  in  England  composes  a  work, 
it  is  immaterial  whether  he  is  an  alien  or  a  British  subject.  Bach 
V.  Longman  (2)  is  the  next  case  in  order  of  time,  and  this  is  said  to 
be  an  authority,  because  Baron  Wood,  then  at  the  Bar,  did  not 
object  that  the  plaintiff  was  a  foreigner.  The  only  matter  to  be 
there  determined  was,  whether  a  musical  composition  was  a  book 
within  the  statute,  and  the  point,  therefore,  could  not  arise,  even  if 
it  had  been  clear  that  Bach  was  a  foreigner,  or  if  a  foreigner,  was  not 
resident  in  this  country  when  he  published  his  work.  D'Almaine  v. 
Boosey  (s),  was  decided  by  Lord  Abingbr,  avowedly  under  the  autho- 
rity of  Bach  V.  Longman,  which,  for  the  moment,  was  supposed  to 

[  ♦950  ]       have  determined  that  a  foreigner  resident  *abroad  had  copyright  in 

(1)  1  Sir  W.  BL  301—321.  (3)  41  E.  R.  273  (1  Y.  &  C.  288). 

(2)  Cowp.  623. 
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this  country ;  but  that  case,  when  examined,  establishes  no  such  Jbffbbtb 
thing,  and  the  authority  upon  which  it  proceeded  failing,  the  case  of  BrK)SRT. 
D'Almaine  v.  Boosey  cannot  now  be  considered  as  conclusive  upon 
the  subject.  In  the  two  cases  referred  to  before  Vice-Chancellor 
Shadwell,  he  seems  to  have  been  of  opinion  both  ways.  In  De 
Londre  v.  Shaiv  (r),  he  is  reported  to  have  said  that  the  Court  would 
not  protect  the  copyright  of  foreigners  and  in  Bentley  v.  Forster  (2), 
he  directed  an  action  to  try  the  right.  Clewenti  v.  WalktiQs),  so  far 
as  it  goes,  is  an  authority  for  the  plaintiff  in  error.  The  point 
decided  there  was,  that  a  prior  publication  in  France  destroyed  any 
copyright  which  a  foreigner,  coming  to  this  country,  might  have 
here ;  but  the  Court  intimated  an  opinion  that  the  statute  of  Anne 
was  passed  for  the  advancement  of  British  learning. 

Such  was  the  state  of  the  authorities  when  this  great  question 
was  for  the  first  time  pointedly  raised  in  the  case  of  ChappeU  v. 
Purday  (4).  The  Court  of  Exchequer  in  that  case  held,  under  cir- 
cumstances like  the  present,  that  a  foreigner  resident  abroad  had 
no  copyright,  for  that  the  statute  of  Anne  was  confined  to  British 
authors.  The  Court  of  Common  Pleas,  in  Cocks  v.  Purday  (5),  took 
a  different  view  of  the  same  subject ;  and  in  Boosey  v.  Davidson  (6), 
the  Court  of  Queen's  Bench  followed  the  case  of  Cocks  v.  Purday 
without  making  any  observations  upon  the  subject.  It  was  sup- 
posed at  the  time  when  Boosey  v.  Davidson  was  decided,  that  there 
had  been  a  difference  of  opinion  amongst  the  learned  Judges  who 
heard  it,  and  that  the  Court  had  for  that  reason  followed  the  last 
case  without  comment,  leaving  the  question  to  be  determined  by  a 
*court  of  error.  But  I  find  by  Lord  Campbell's  judgment  that  such  [  *95i  ] 
was  not  the  case;  he  was  informed  by  his  colleagues  that  the 
decision  in  Cocks  v.  Purday  was  not  only  followed,  but  was  fully 
considered  and  entirely  approved  of  by  Lord  Denman  and  all  his 
brethren.  That  case  must  therefore  be  treated  as  a  deliberate  and 
well-considered  decision  upon  the  subject.  In  the  last  case,  Boosey 
V.  Purday,  the  Judges  of  the  Exchequer  adhered  to  their  former 
judgment.  In  truth,  therefore,  there  are  but  four  cases  which  bear 
directly  upon  the  subject ;  one  in  the  Common  Pleas,  and  one  in 
the  Queen's  Bench,  in  favour  of  the  defendant  in  error,  and  two  in 
the  Exchequer  in  favour  of  the  plaintiff  in  error.  The  learned 
Judge  who  tried  this  cause  adopted  the  view  of  the  Court  of  Exchequer, 

(1)  2  SinL  237.  (4)  69  R.  E.  698  (14  M.  &  W.  303), 

(2)  10  Sim.  329.  (5)  5  C.  B.  860. 

(3)  26  B.  R.  669  (2  B.  &  C.  861).  (6)  13  Q,  B.  257. 
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Jbfferts     and  it  cannot  be  said,  in  this  state  of  the  authorities,  that  he  was 
BoosEY.      bound  by  express  decisions  to  take  a  different  view. 

With  this  preface,  I  proceed  to  answer  your  Lordships'  questions. 

I  answer  the  first  question  in  the  negative,  because  the  question 
assumes  that  Bellini  only  assigned  to  Bicordi  the  copyright  which 
Bellini  had  by  the  law  of  Milan  ;  and  further,  because  Bellini  had, 
under  the  circumstances  stated,  no  copyright  in  England  which  he 
could  assign. 

I  answer  the  second  question  in  the  negative,  because,  first,  in 
my  opinion,  two  witnesses  would  not  be  required  to  attest  the 
assignment  of  an  English  copyright,  if  Bellini  had  such  a  copyright 
to  assign ;  secondly,  because  Bellini  did  not  profess  to  assign  the 
English  copyright  if  h6  had  it ;  and  thirdly,  because  he  had,  in  my 
opinion,  no  English  copyright  to  assign. 

I  answer  the  third  question  in  the  negative,  because,  for  the 
reasons  which  I  have  given,  I  am  of  opinion  that  Bellini  had  no 
English  copyright  which  he  could  assign. 
[  952  j  I  answer  the  fourth  and  fifth  questions  in  the  negative,  because 

Bellini,  under  the  circumstance,  having  no  English  copyright  to 
assign,  it  is  immaterial  whether  the  work  was  published  abroad 
before  or  after  the  assignment,  and  before  the  publication  in  this 
country.  In  dementi  v.  Walker  (l),  it  was  decided  that  a  prior 
publication  abroad  would  prevent  a  foreign  author  resident  in  this 
country  from  having  copyright  here. 

I  answer  the  sixth  question  in  the  negative,  under  the  particular 
circumstances  of  this  case,  because,  in  my  opinion,  Bellini  had  no 
English  copyright  to  assign. 

I  answer  the  last  question  in  the  affirmative,  because  technically 
the  assignment  to  Bicordi  passed  only  the  Milanese  copyright, 
and  because  substantially  Bellini  had  no  English  copyright  to 
assign. 

Aug,  1.       The  Lord  Ghancbllor  having  stated  very  fully  the  nature  of  the 
action,  and  the  evidence  set  forth  in  the  bill  of  exceptions,  said  : 

These  being  the  facts  deposed  to,  the  question  arose,  whether 
they  afforded  evidence  of  the  existence  of  any  copyright  in  the 
defendant  in  error  ?  It  may  be  assumed,  that  on  the  facts  thus 
proved,  the  rights  of  Bellini,  the  author  (if  any),  had  been  effec- 
tually transferred  to  Boosey,  the  defendant  in  error  ;  and  thus  the 
important  question  arose,  whether  Bellini  had  by  our  law  a 
(1)  26  B.  R.  569  (2  B.  &  0.  861). 
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copyright  which  he  could  transfer  through  Bicordi  to  Boosey,  so     Jeffkrys 
as  to  entitle  the  latter  to  the  protection  of  our  laws  ?  Boosst. 

If  the  work,  instead  of  having  been  composed  by  an  alien 
resident  abroad,  had  been  composed  by  a  British  subject  resident 
in  England,  there  is  no  doubt  but  that  his  assignee  would  have 
acquired  a  copyright  which  our  laws  would  *protect.  The  question,  [  •963  ] 
therefore,  arising  on  this  evidence  (assuming  the  assignments,  first 
to  Bicordi,  and  then  to  Boosey,  to  have  been  effectually  made),  is 
whether  Bellini  ever  had  a  copyright  here?  that  is,  whether  an 
alien  resident  abroad,  and  there  composing  a  literary  work,  is  an 
author  within  the  meaning  of  our  copyright  statutes?  If  he  is 
not,  then  the  direction  which  I  gave  at  the  irial  was  correct ;  for 
then  it  was  proper  to  tell  the  jury  that  the  evidence  would  not 
warrant  a  finding  that  Boosey  was  the  proprietor  of  the  alleged 
copyright,  or  that  there  was,  in  fact,  in  this  country  any  subsisting 
copyright  in  the  said  work. 

The  case  was  argued  most  ably  at  your  Lordships'  Bar  in  the 
presence  of  the  learned  Judges,  ten  of  whom  have  since  given  us 
their  opinions  on  the  questions  submitted  to  them.  They  have 
differed  in  the  conclusions  at  which  they  have  arrived  ;  six  of  them 
being  of  opinion  that  Bellini  had  a  copyright  which  was  effectually 
transferred  to  the  defendant  in  error,  and  four  of  them  holding,  on 
the  other  hand,  that  he  had  no  such  right.  The  majority,  there* 
fore,  is  of  opinion  that  my  direction  at  the  trial  was  wrong,  and  so, 
that  the  Exchequer  Chamber  was  right  in  awarding  a  venire 
de  noi:o. 

It  is  impossible,  my  Lords,  to  overrate  the  advantage  which  we 
have  derived  from  the  assistance  of  the  learned  Judges  in  helping 
us  to  come  to  a  satisfactory  decision  on  this  important  and  difficult 
question.  They  have  in  truth  exhausted  the  subject,  and  your 
Lordships  have  little  else  to  do  than  to  decide  between  the  con- 
flicting views  presented  to  you  by  their  most  able  opinions.  I 
could  have  wished  that,  as  my  direction  at  the  trial  was  the  matter 
under  review,  I  might  escape  from  the  duty  of  pronouncing  an 
opinion  in  this  case  ;  but  I  have  felt  that  I  have  no  right  to  shrink 
from  responsibility,  and  I  have  therefore  given  *thd  case  my  most  [  *954  ] 
anxious  attention ;  and  I  now  proceed  to  state,  very  shortly,  why 
it  is  that  I  adhere  to  the  opinion  I  expressed  at  the  trial,  and  why 
I  therefore  think  that  the  court  of  error  was  wrong  in  awarding  a 
venire  de  novo. 

In  the  first  place,  then,  it  is  proper  to  bear  in  mind  that  the 
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Jeffertb  right  now  in  qaestion,  namely,  the  copyright  claimed  by  the 
BoosET.  defendant  in  error,  is  not  the  right  to  publish,  or  to  abstain  from 
publishing  a  work  not  yet  published  at  all,  but  the  exclusive  right 
of  multiplying  copies  of  a  work  already  published,  and  first 
published  by  the  defendant  in  error  here  in  this  country.  Copy- 
right thus  defined,  if  not  the  creature,  as  I  believe  it  to  be,  of  our 
statute  law,  is  now  entirely  regulated  by  it,  and  therefore  in 
determining  its  limits  we  must  look  exclusively  to  the  statutes  on 
which  it  depends.  The  only  statutes  applicable  to  the  present  case 
are  the  statutes  of  8  Anne,  c.  19,  and  the  54  Geo.  III.  c.  156. 
Indeed,  the  first  of  these  statutes  is  that  to  which  alone  we  may 
confine  our  attention;  for  though  the  statute  of  George  III. 
extends  the  term  of  protection,  it  does  not  alter  the  nature  of  the 
right,  or  enlarge  the  class  of  persons  protected.  Looking,  then,  to 
the  statute  of  Anne,  we  see  by  the  preamble  that  its  object  was  the 
"  encouragement  of  learned  men  to  compose  and  write  useful 
books ; "  and  even  if  there  had  been  no  such  preamble,  the  nature 
of  the  enactments  would  have  sufficiently  indicated  their  motive. 
With  a  view  to  attain  this  object,  the  statute  enacts,  that  ''  The 
author  of  any  book  which  shall  hereafter  be  composed,  and  his 
assignee  or  assigns,  shall  have  the  sole  liberty  of  printing  and 
reprinting  such  book  for  the  term  of  fourteen  years,  to  commence 
from  the  day  of  the  first  publishing  the  same,  and  no  longer." 
The  substantial  question  is,  Whether,  under  the  term  ''  author,"  we 
are  to  understand  the  Legislature  as  referring  to  British  authors 
[  •Oos  ]  only,  or  to  have  contemplated  all  authors  of  every  *nation.  My 
opinion  is,  that  the  statute  must  be  construed  as  referring  to 
British  authors  only.  Piirnd  facie  the  Legislature  of  this  country 
must  be  taken  to  make  laws  for  its  own  subjects  exclusively,  and 
where,  as  in  the  statute  now  under  consideration,  an  exclusive 
privilege  is  given  to  a  particular  class  at  the  expense  of  the  rest  of 
her  Majesty's  subjects,  the  object  of  giving  that  privilege  must  be 
taken  to  have  been  a  national  object,  and  the  privileged  class  to  be 
confined  to  a  portion  of  that  community,  for  the  general  advantage 
of  which  the  enactment  is  made.  When  I  say  that  the  Legislature 
must  p9'i9na/aci«  be  taken  to  legislate  only  for  its  own  subjects,  I 
must  be  taken  to  include  under  the  word  ''  subjects  "  all  persons 
who  are  within  the  Queen's  dominions,  and  who  thus  owe  to  her  a 
temporary  allegiance.  I  do  not  doubt  but  that  a  foreigner  resident 
here,  and  composing  and  publishing  a  book  here,  is  an  author 
within  the  meaning  of  the  statute;  he  is  within  its  words  and 
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spirit.    I  go  further ;  I  think  that  if  a  foreigner,  having  composed,     Jkfpkbys 

but  not  having  published  a  work  abroad,   were  to  come  to  this      booset. 

country,  and,  the  week  or  day  after  his  arrival,  were  to  print  and 

publish  it  here,  he  would  be  within  the  protection  of  the  statute. 

This  would  be  so  if  he  had  composed  the  work  after  his  arrival  in 

this  country,  and  I  do  not  think  any  question  can  be  raised  as  to 

when  and  where  he  composed  it.     So  long  as  a  literary   work 

remains  unpublished  at  all,  it  has  no  existence,  except  in  the  mind 

of  its  author,  or  in  the  papers  in  which  he,  for  his  own  convenience, 

may  have  embodied  it.     Copyright,  defined  to  mean  the  exclusive 

right  of  multiplying  copies,  commences  at  the  instant  of  publication ; 

and  if  the  author  is  at  that  time  in  England,  and  while  here  he 

first  prints  and  publishes  his  work,  he  is,  I  apprehend,  an  author, 

within  the  meaning  of  the  statute ;  even  though  he  should  have 

come  here  solely  with  a  view  to  the  *publication.     The  law  does       I  *956  ] 

not  require  or  permit  any  investigation  on  a  subject  which  would 

obviously,  for  the  most  part,  baffle  all  inquiry ;  namely,  how  far 

the  actual  composition  of  the  work  itself  had,  in  the  mind  of  its 

author,  taken  place  here  or  abroad.     If  he  comes  here  with  his 

ideas  already  reduced  into  form  in  his  own  mind,  still,  if  he  first 

publishes  after  his  arrival  in  this  country,  he  must  be  treated  as 

an  author  in  this  country.     If  publication,  which  is  (so  to  say)  the 

overt  act  establishing  authorship,  takes  place  here,  the  author  is 

then  a  British  author,  wherever  he  may,  in  fact,  have  composed 

his  work.    But  if  at  the  time  when    copyright  commences   by 

publication,  the  foreign  author  is  not  in  this  country,  he  is  not,  in 

my  opinion,  a  person  whose  interests  the  statute  meant  to  protect. 

I  do  not  forget  the  argument,  that  from  this  view  of  the  law  the 
apparent  absurdity  results,  that  a  foreigner  having  composed  a 
work  at  Calais,  gains  a  British  copyright  if  he  crosses  to  Dover,  and 
there  first  publishes  it,  whereas  he  would  have  no  copyright  if  he 
should  send  it  to  an  agent  to  publish  for  him.  I  own  that  this  does 
not  appear  to  me  to  involve  any  absurdity.  It  is  only  one  among 
the  thousand  instances  that  happen,  not  only  in  law,  but  in  all  the 
daily  occurrences  of  life,  showing  that  whenever  it  is  necessary  to 
draw  a  line,  cases  bordering  closely  on  either  side  of  it  are  so 
near  to  each  other,  that  it  is  difficult  to  imagine  them  as  belonging 
to  separate  classes ;  and  yet  our  reason  tells  us  they  are  as  com- 
pletely distinct  as  if  they  were  immeasurably  removed  from  each 
other.  The  second  which  precedes  midday  is  as  completely  distinct 
from  that  which  follows,  as  the  events  which  happened  a  hundred 
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Jeffrrts     years  ago  are  from  those  which  are  to  occar  in  the  next  century. 
BoosEY.       I  do  not,  .therefore,  feel  the  force  of  the  argument  to  which  I  have 

just  adverted. 
[  967  ]  On  the  other  hand,  great  support  for  the  opinion  of  those  who 

think  that  the  statute  did  not  comprise  foreign  authors  may  be 
found  in  the  exception,  which  those  who  take  a  different  view  are 
obliged  to  make,  of  the  [case  of  authors  who  have  just  published 
abroad.  I  do  not  see  any  satisfactory  ground  for  such  an  excep- 
tion, if  we  are  to  consider  the  statute  as  extending  to  foreigners  at  all. 
If  the  object  of  the  enactment  was  to  give,  at  the  expense  of  British 
subjects,  a  premium  to  those  who  laboured,  no  matter  where,  in 
the  cause  of  literature,  I  see  no  adequate  reason  for  the  exception, 
which  it  is  admitted  on  all  hands  we  must  introduce,  against  those 
who  not  only  compose,  but  first  publish,  abroad.  If  we  are  to  read 
the  statute  as  meaning  by  the  word  **  author  "  to  include  "  foreign 
authors  living  and  composing  abroad,"  why  are  we  not  to  put  a 
similar  extended  construction  on  the  words  ''first  published?" 
And  yet  no  one  contends  for  such  an  extended  use  of  these  latter 
words. 

Some  stress  was  laid  on  the  supposed  analogy  between  copyright 
and  the  right  of  a  patentee  for  a  new  invention  ;  but  the  distinction 
is  obvious.  The  Grown,  at  common  law,  had,  or  assumed  to  have, 
a  right  of  granting  to  any  one,  whether  native  or  foreigner,  a  mono- 
poly for  any  particular  manufacture.  This  was  claimed  as  a  branch 
of  the  Royal  prerogative,  and  ail  which  the  statute  of  21  Jac.  I. 
c.  8,  sec.  6,  did  was  to  confine  its  exercise  within  certain  prescribed 
limits  ;  but  it  left  the  persons  to  whom  it  might  extend  untouched. 
The  analogy,  if  pursued  to  its  full  extent,  would  tend  to  show 
that  first  publication  abroad  ought  not  to  interfere  with  an 
author's  right  in  this  country.  For  certainly  it  is  no  objection 
to  a  patent  that  the  subject  of  it  has  been  in  public  use  in  a 
foreign  country.  I  am  aware  that  the  statute  of  James,  in 
reserving  to  the  Crown  the  power  of  granting  to  inventors  the 
[  •9:.8  ]  exclusive  right  of  *making  new  manufacturers  for  fourteen  years, 
has  the  words  "  within  this  realm ;  "  but  these  same  words  are 
implied,  though  not  expressed,  in  the  statute  of  Anne,  and  I 
cannot,  therefore,  feel  any  force  in  the  argument  derived  from  this 
statute. 

My  opinion  is  founded  on  the  general  doctrine,  that  a  British 
statute  must  primd  facie  be  understood  to  legislate  for  British 
subjects  only,  and  that  there  are  no  special  circumstances  in  the 
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statute  of  Anne,  relating  to  authors,  leading  to  the  notion  that  a     Jbfpkrys 
more  extended  range  was  meant  to  be  given  to  its  enactments.  Booset. 

It  remains,  however,  to  look  to  the  authorities  ;  for  certainly  if  I 
had  found  any  long  uniform  current  of  decisions  in  favour  of  the 
view  taken  by  the  court  of  error,  I  should  readily  yield  to  them, 
whatever  might  be  my  opinion  of  their  original  soundness ;  but  I 
find  nothing  of  the  sort.  Indeed,  I  agree  with  the  observation  of 
Mr.  Baron  Alderson,  that  it  is  wonderful  how  little  in  the  nature 
of  authority  we  have  to  guide  us. 

The  earliest  case  to  which  we  are  referred  was  Tonson  v.  Collins  (i); 
but  this  was  hardly  relied  on  seriously  ;  it  proves  no  more  that  this, 
that  Lord  Thurlow,  when  at  the  Bar,  in  arguing  a  case  of  copy- 
right, treated  natural-born  subjects  and  aliens  as  standing  on  the 
same  footing,  when  it  might,  perhaps,  have  been  to  the  interest  of 
his  client  that  he  should  have  argued  differently.  This  must,  I 
think,  be  wholly  disregarded. 

We  may  also  disregard  the  various  cases  in  which  questions  have 
arisen  as  to  the  rights  of  a  foreigner  resident  in  this  country  and 
first  publishing  his  work  here  ;  they  have  no  bearing  on  the  point 
now  under  discussion,  as  the  right  of  such  persons  is  not  disputed. 
Bach  V.  Longman  (2),  in  Lord  Mansfield's  time,  may  be  placed  in 
this  class.  In  *truth,  until  very  recently,  there  have  been  no  cases  [  '^bo  ] 
bearing  directly  on  the  point. 

In  Delondre  v.  Shaw  (8),  before  the  late  Vice- Chancellor  of 
England,  we  find  that  learned  Judge  stating,  extra- judicially,  that 
the  Court  of  Chancery  does  not  interfere  to  protect  the  copyright  of 
a  foreigner.  That  dichmi  was  uttered  in  1828;  and,  four  years 
later,  the  same  learned  Judge  held,  in  Page  v.  Townsend  (4),  what 
indeed  could  hardly  have  been  doubted,  that  engravings  designed 
and  sketched  abroad,  though  imported  and  first  published  here, 
were  not  entitled  to  the  protection  of  our  statutes. 

The  next  case  was  that  of  D'Almaine  v.  Boosey  (5),  in  1835,  in 
which  Lord  Abinger  disputed  the  correctness  of  what  had  been  said 
obiter  by  Vice-Chancellor  Shadwbll,  in  Delondre  v.  Shaw,  and 
granted  an  injunction  in  favour  of  a  foreign  composer,  or,  rather, 
the  assignee  of  his  right. 

In  1839  the  point  again  came  before  the  Vice-Chancellor  Shadwell, 
in  Bentley  v.  Foster  (6),  when  he  expressed  his  opinion  to  be  in  favour 

(1)  1  Sir  W.  Bl.  301,  321,  (4)  35  E.  B.  174  (5  Sim.  395). 

(2)  Cowp.  623.  (5)  41  R  R.  273  (1  Y.  &  C.  288). 

(3)  2  Sim.  237,  240.  (6)  10  Sim.  330. 
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Jeppebyb  of  the  foreigner's  copyright,  but  he  would  not  decide  the  point 
BoosBY.      without  a  previous  trial  at  law. 

Then  occurred,  two  years  later,  the  case  of  Chappell  v.  Purday  (i), 
before  Lord  Abinger,  sitting  in  equity ;  when,  though  he  adhered 
to  the  opinion  he  had  expressed  in  favour  of  the  foreigner's  right, 
yet  he  declined  to  act  in  the  particular  case,  on  account  of  special 
circumstances. 

Since  Lord  Abinger's  time,  the  question  has  been  brought  before 
all  the  courts  of  common  law,  and  their  judgments  have  been 
conflicting.  The  Court  of  Queen's  Bench,  in  the  case  of  Boosey  v. 
[  •960  J  Davidson  (2),  and  the  Court  of  Common  *Pleas,  in  that  of  Cocks  v. 
Purday  (3),  have  decided  in  favour  of  the  foreigner's  right.  On  the 
other  hand,  the  Court  of  Exchequer,  in  Chappell  v.  Purday  (4),  and 
afterwards  in  Boosey  v.  Purday  (5),  took  a  different  view  of  the  law, 
and  held  that  the  statutes  do  not  exteiid  to  foreigners.  I  do  not 
go  into  the  particular  facts  of  those  cases;  they  are  fully  com- 
mented on  in  the  very  able  opinions  of  the  Judges.  I  consider  it 
quite  sufficient  to  say  that  these  cases  seem  to  me  only  to  show 
that  the  minds  of  the  ablest  men  differ  on  the  subject.  There  is 
nearly  an  equal  array  of  authorities,  all  very  modern,  on  the  one 
side  and  on  the  other.  It  can  only  be  for  this  House  to  cut 
the  knot. 

I  have  already  stated,  shortly,  my  grounds  for  concurring  with 
the  four  Judges  who  are  in  the  minority.  Being  thus  of  opinion 
that  no  English  copyright  ever  existed  in  this  work,  I  have  not 
thought  it  necessary  to  go  into  the  minor  and  subordinate  inquiries 
on  which  it  might  have  been  necessary  to  come  to  a  conclusion,  if 
my  view  on  the  greater  question  had  been  different ;  and  I  now, 
therefore,  merely  move  your  Lordships  that  the  judgment  below  be 
reversed,  and  that  judgment  be  given  for  the  plaintiff  in  error. 

Lord  Brougham  : 

My  Lords, — I  must  begin  by  stating  how  entirely  I  agree  in  what 
my  noble  and  learned  friend  has  observed  as  to  the  great  ability 
and  learning  with  which  this  case  was  argued  at  the  Bar  on  both 
sides,  and  the  great  assistance  which  we  have  derived  from  the 
answers  which  have  been  given  to  our  questions  by  the  learned 
Judges. 
[  961  ]  In  coming  to  a  decision  on  this  case,  it  is  not  necessary  to  assume 

(1)  4  Y.  &  C.  485.  (4)  69  R.  R.  698  (14  M.  &  W.  303). 

(2)  13  Q.  B.  267.  (5)  80  E.  E.  495  (4  Ex.  145). 

(3)  5  C.  B.  860. 
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that  the  much-vexed  question  of  common-law  right  to  literary  pro-  Jbpferyb 
perty  has  been  disposed  of  either  way.  Yet  as  a  strong  inclina-  boosey. 
tion  of  opinion  has  been  manifested  upon  it,  as  that  leaning  seems 
to  pervade  and  influence  some  of  the  reasons  of  the  learned  Judges, 
and  as  the  determination  of  it  throws  a  useful  light  upon  the 
subject  now  before  us,  I  am  unwilling  to  shrink  from  expressing 
my  own  opinion  on  the  question,  the  more  especially  as  I  am  aware 
that  it  does  not  coincide  with  the  impressions  which  generally 
prevail,  at  least,  out  of  the  profession. 

The  difference  of  opinion  among  the  learned  Judges  on  the  various 
points  of  the  present  case  are  not  greater  than  existed  when 
Donaldson  v.  Beckett  (1)  was  decided  here  in  1774,  and  when,  in 
1769,  in  the  case  of  Millar  v.  Taylor  (2),  the  Judges  of  the  Court  of 
King's  Bench  had  been  divided  in  opinion  for  the  first  time  since 
Lord  Mansfield  presided  in  that  Court.  In  this  House  they  were, 
if  we  reckon  Lord  Mansfield,  equally  divided  upon  the  main  ques- 
tion, whether  or  not  the  action  at  common  law  is  taken  away  by 
the  statute,  supposing  it  to  have  been  competent  before ;  and  they 
were  divided,  as  9  (or  with  Lord  Mansfield  10)  to  8,  and  as  8  to  4, 
upon  the  two  questions  touching  the  previously  existing  common- 
law  right.  This  House,  however,  reversed  the  decree  under 
appeal,  in  accordance  with  the  opinion  given  on  the  main  point 
by  the  majority  of  the  Judges;  and  upon  the  general  question 
of  literary  property  at  common  law  no  judgment  whatever  was 
pronounced. 

Li  this  diversity  of  opinion,  it  asks  no  great  hardihood  to  maintain 
a  doctrine  opposed  to  that  of  the  majority  of  those  high  authorities, 
considering  the  great  names  which  are  to  be  found  on  either  side ; 
but  it  must  be  admitted  *that  they  who,  both  on  that  memorable  [  *962  j 
occasion  and  more  recently,  have  supported  the  common-law  right, 
appear  to  rely  upon  somewhat  speculative,  perhaps  enthusiastic, 
views,  and  to  be  led  away  from  strict,  and  especially  from  legal, 
reasoning  into  rather  declamatory  courses.  Some  reference  also 
seems  to  have  been  occasionally  made  to  views  of  expediency  or  of 
public  policy,  to  the  conduct  of  for^gn  States,  and  the  possible 
eflfects  produced  upon  it  by  a  regard  to  the  arrangements  of  our 
municipal  law.  All  such  considerations  must  be  entirely  discarded, 
even  as  topics,  from  the  present  discussion,  which  is  one  purely 
judicial,  and  to  be  conducted  without  the  least  regard  to  any  but 
strictly  legal  arguments. 

(1)  4  Burr.  2408  ;  2  Br.  P.  C.  129.  (2)  4  Burr.  2303. 
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Jkpferys  The  right  of  the  author  before  publication  we  may  tate  to  be 
BoosKY.  unquestioned,  and  we  may  even  assume  that  it  never  was,  when 
accurately  defined,  denied.  He  has  the  undispufed  right  to  his 
manuscript ;  he  may  withhold,  or  he  may  communicate  it,  and, 
communicating,  he  may  limit  the  number  of  persons  to  whom  it  is 
imparted,  and  impose  such  restrictions  as  he  pleases  upon  their  use 
of  it.  The  fulfilment  of  the  annexed  conditions  he  may  proceed 
to  enforce,  and  for  their  breach  he  may  claim  compensation.  But 
if  he  makes  his  composition  public,  can  he  retain  the  exclusive 
right  which  he  had  before  ?  Is  he  entitled  to  prevent  all  from  using 
his  manuscript  by  multiplying  copies,  and  to  confine  this  use  of  it 
to  those  whom  he  specially  allows  so  to  do  ?  Has  he  such  a  pro- 
perty in  his  composition  as  extends  universally  and  enures  per- 
petually, the  property  continuing  in  him  wheresoever  and  when- 
soever that  composition  may  be  found  to  exist  ?  In  other  words, 
can  his  thoughts,  or  the  results  of  his  mental  labour,  or  the  produce 
of  his  genius,  be  considered  as  something  fixed  and  defined,  which 
belongs  to  him  exclusively  at  all  times  and  in  all  places  ? 
[  9HH  J  First,  let  us  observe  that  this  question  cannot  be  confined  to  the 

form,  whether  written  or  printed,  which  that  composition  takes,  or 
in  which  these  thoughts  are  conveyed.  If  it  is  clear  that  before 
publication  the  author  has  the  right,  and  may  proceed  against  those 
to  whom  he  imparts  his  manuscript  under  conditions,  it  is 
equally  clear  that  if  he  had  communicated  his  composition  to  them 
verbally  under  such  conditions,  he  could  have  complained  of  a 
breach.  The  question  is  personal  between  him  and  them.  But  if 
instead  of  orally  delivering  his  composition  to  a  select  number,  he 
delivered  it  to  all  who  came  and  heard  him,  imposing  no  restriction, 
he  could  not  complain  with  effect  of  any  one  repeating  it  to  others 
who  had  not  been  present.  Now,  there  seems  no  possibility  of 
holding  that  he  can  prevent  the  persons  to  whom  he  gave  or  sold 
his  paper,  whether  written  or  printed,  from  making  their  own  use 
of  it,  without  also  holding  that  he  could  proceed  against  his 
auditors  unwarned.  If  each  of  these  might  repeat  what  he  had 
heard,  each  of  those  might  lend  the  paper  or  book,  and  could  only 
be  tied  up  from  so  doing  by  express  stipulation,  imposing  restric- 
tions upon  him  when  he  received  it.  So,  if  he  could  lend  it,  he 
could  copy  it  and  give  or  sell  his  copy  unless  so  tied  up.  It  is 
another  thing  to  maintain  that  no  such  restriction  could  be 
imposed,  per  expressum.  If  each  copy,  furnished  by  the  author, 
bears  with  it  a  stipulation  on  his  part,  a  correlative  obligation  may 
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rest  on  the  receiver,  restraining  him  from  any  but  the  restricted     Jbfkebys 
use  of    the  composition.     But   the  doctrine  of    copyright,  after      boosby. 
publication,  assumes  that  there  exists  by  force  of  law  an  implied 
notice  to  all  the  world  against  using  the  book  or  paper,  except  in 
one  way,  namely,  reading  it. 

Again,  this  right,  if  it  is  of  a  proprietary  nature,  is  not  only  in 
the  author,  but  it  is  transferable  by  assignment,  *and  he  may  [  *i*64  j 
prevent  all  using  the  copies  he  has  sold  without  leave  of  his  assigns  ; 
that  is,  he  may  vest  in  his  assigns  the  power  of  preventing  any  one, 
without  their  leave,  from  reading  the  composition.  By  parity  of 
reasoning,  if  he  recites  it,  he  may  forbid  any  hearer  to  repeat  it, 
without  leave  of  some  one  authorised  by  him,  although  no  con- 
dition had  been  imposed  upon  those  who  entered  the  place  of 
recitation  to  listen;  and  if  any  such  auditor,  unknown  to  the 
author,  or  his  licensee,  has  repeated  it,  the  author  or  his  licensee, 
or  assignee,  may  proceed  against  the  party  to  whom  that  rehearsal 
has  been  made,  in  case  he  repeats  without  leave  what  he  has  been 
told  by  the  first  hearer.  This  consequence,  if  not  wholly  absurd, 
yet  assuredly  somewhat  startling,  follows  from  the  title  alleged. 

Furthermore,  the  author's  right  of  exclusion  is  not  confined  to 
his  own  life,  if  it  is,  or  even  if  it  resembles,  a  right  connected  with 
property.  It  must  be  descendable  and  devisable  as  well  as  assign- 
able. If  Milton's  deathless  verse  had  been  recited,  or  Newton's 
immortal  discoveries  had  been  revealed  in  some  learned  conference, 
the  right  to  let  others  hear  them  would  have  been  confined  to 
licensed  persons,  not  indeed  during  the  existence  of  the  globe, 
which  those  prodigious  works  enlightened,  and  were  fated  to  endure 
while  it  lasted,  but  as  long  as  the  Statute  of  Limitations  and  the 
law  of  perpetuities  allowed. 

It  is  not  to  be  supposed  that  the  analogy  of  incorporeal  here- 
ditaments affords  countenance  to  the  doctrine.  These  are  connected 
with,  or  rather  they  are  parcel  of,  corporeal  rights ;  they  rest  upon  a 
substantial,  a  physical  basis  ;  rather  they  are  the  uses  of  something 
material.  A  rent  is  something  issuing  out  of  land ;  a  way,  the  use  of 
the  land's  surface.  The  enjoyment  of  the  rent  or  of  the  way  is  only 
an  incident,  a  fruit,  or  consequence  of  the  possession.  The  compo- 
sition, and  the  repetition  or  copying  of  it,  *cannot  be  so  distinguished  [  *i*65  ] 
and  kept  apart.  There  is  nothing  in  the  thought  of  the  person 
resembling  the  substance  to  which  the  incorporeal  hereditament  is 
related.  They  are  of  too  unsubstantial,  too  evanescent  a  nature, 
their  expression  of  language,  in  whatever  manner,  is  too  fleeting,  to  be 
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Jbffkrys  the  subject  of  proprietary  rights.  Volat  irrevocable  verbum,  whether 
BoosET.  borne  on  the  wings  of  the  wind  or  the  press,  and  the  supposed 
owner  instantly  loses  all  control  over  them.  When  the  period  is 
demanded  at  which  the  property  vests,  we  are  generally  referred 
to  the  moment  of  publication.  But  that  is  the  moment  when  the 
hold  of  the  proprietor  ceases.  He  has  produced  the  thought  and 
given  it  utterance,  and,  eo  instanti,  it  escapes  his  grasp. 

Thus,  whatever  may  have  been  the  original  right  of  the  author, 
the  publication  appears  to  be  of  necessity  an  abandonment ;  as 
long  as  he  kept  the  composition  to  himself,  or  to  a  select  few  placed 
under  conditions,  he  was  like  the  owner  of  a  private  road ;  none 
but  himself  or  those  he  permitted  could  use  it ;  but  when  he  made 
the  work  public,  he  resembled  that  owner  after  he  had  abandoned 
it,  who  could  not  directly  prohibit  passengers,  or  exact  from  them 
a  consideration  for  the  use  of  it. 

It  seems  a  further  argument  against  the  right,  that  property  in 
one  person  essentially  implies  absolute  exclusion  of  all  others. 
A  property  which  by  possibility,  however  remote,  may  belong  just 
as  entirely  to  one  as  to  another,  stands,  it  must  be  admitted,  in  a 
most  anomalous  position.  The  case  has  sometimes  been  put  of 
two  persons  falling  upon  the  very  same  words.  In  a  translation 
this  is  not  so  improbable  ;  and  we  must  remember  both  that  trans- 
lation falls  within  the  rule  as  well  as  original  composition,  and  also 
that  any  writing,  however  short,  stands  in  the  same  position  with 
[  •966  ]  the  longest.  Now  it  is  very  possible  indeed  *that  two  persons 
should  translate  a  few  lines  in  the  self-same  words.  Here  there  is 
an  instance  where  the  self-same  thing  would  belong  exclusively  to 
each,  which  is  absurd. 

Some  have  relied  on  the  case  of  inventions,  but,  as  appears  to 
me,  without  due  reflection,  when  used  upon  that  side  of  the  argu- 
ment ;  for  this  reference  seems  an  exceedingly  strong  argument 
against  the  supposed  right,  and  an  argument  from  which  its  advo- 
cates cannot  escape,  as  some  of  them  have  attempted,  by  urging 
that  the  two  cases  stand  on  different  grounds.  I  hold  that  they 
stand  in  one  material  respect  on  the  same  ground.  Whatever  can 
be  urged  for  property  in  a  composition,  must  be  applicable  to 
property  in  an  invention  or  discovery.  It  is  the  subject-matter  of 
the  composition,  not  the  mere  writing,  the  mere  collection  of  words, 
that  constitutes  the  work.  It  may  describe  an  invention,  as  well  as 
contain  a  narrative  or  a  poem,  and  the  right  to  the  exclusive  property 
in  the  invention,  the  title  to  prevent  any  one  from  describing 
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it  to  others,  or  using  it  himself  (before  it  is  reduced  to  writing)     Jefferys 

without  the  inventor's  leave,  is  precisely  the  same  with  the  right       boo^sey. 

of  the  author  to  exclude  all  men  from  the  multiplication  of  his 

work.     But  in  what  manner  has  this  ever  been  done  or  attempted 

to   be  done  by  inventors?      Never  by  asserting  a  pi-operty  at 

common  law  in  the  inventor,  but  by  obtaining  a  grant  from  the 

Crown.     The  King  had  illegally  assumed   the  right  of  granting 

such  monopolies  in  many  things,  until  the  abuse  was  corrected  by 

the  21  James  I.  c.  8,  which,  as  Lord  Coke  says,  (8  Institutes,  181) 

is  a  judgment  in  ParUament,  that  such  grants  were  against  the 

ancient  and  fundamental  laws,  and  he  considers  them  (2  Institutes, 

47 — 63)  to  be  against  Magna  Charta.     The  statute,  however,  by  its 

well-known  proviso,  section  6,  allowed  such  exclusive  privileges  to 

be  granted  for  a  limited  *time  to  inventors,  and  it  is  only  under       [  *^^^  3 

ther  Crown  grants  permitted  by  this  proviso  that  they  have  overbad 

the  privilege.     Monopolies  had  been  given  to  authors  and  publishers 

of  books  while  the  abuse  continued,  both  in  the  reign  of  Elizabeth 

and  of  her  immediate  predecessors  ;  but  no  saving  clause  for  these 

was  introduced  in  the  statute  of  James.     On  the  contrary,  the  10th 

section  provides  that  these  as  well  as  some  other  grants  shall  not 

be  affected  either  by  the  prohibition  or  by  the  proviso. 

It  is  said  that  literary  and  scientific  men  are  left  without  pro- 
tection, and  that  the  invaluable  produce  of  their  labours  is  unduly 
estimated  by  the  common  law,  if  the  right  in  question  be  not 
recognised.  But  the  negation  of  that  right  only  implies  that  we 
refuse  to  acknowledge  a  property  in  things  by  their  nature 
incapable  of  being  held  in  severalty,  and  that  we  recoil  from 
adopting  a  position  which  involves  contradiction.  The  contradic- 
tion is,  that  one  can  retain  that  which  he  parts  with,  and  can  dedicate 
to  the  public,  or  at  least  do  an  act  which  necessarily  involves  such 
dedication,  and  yet  keep  exclusive  possession  of  the  thing  dedicated, 
and  retain  all  the  rights  he  had  before  the  dedication. 

But  although  the  inability  to  hold  these  contradictory  positions 
precludes,  to  a  great  degree,  the  common  law  encouragement  of 
letters  and  science,  their  cultivators  are  not  without  resource  ;  for 
while  the  nature  of  the  thing  and  the  incidents  of  its  production 
prevent  it  from  being  the  subject  of  property  at  common  law,  the 
lawgiver  can  make  it  a  quasi  property,  or  give  the  author  the  same 
kind  of  right  and  the  same  remedies  which  he  would  have  if  the 
produce  of  his  labour  could  have  been  regarded  as  property,  and  so  it 
is  in  other  cases.    A  remarkable  instance  at  once  presents  itself 
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JifiFFERYs  where  the  interposition  of  the  positive  law  is  as  much  to  be 
B008E7.  lamented  and  condemned  *as  in  the  case  of  letters  and  science  it 
[  •9«8  ]  is  to  be  gratefully  extolled.  By  all  rules,  by  the  nature  of  the 
subject,  by  the  principles  of  morality,  by  the  sanction  of  religion, 
there  can  be  no  property  in  human  beings;  the  common  law 
rejects,  condemns,  and  abhors  it.  But  such  a  power  has  been 
established  by  human  laws,  if  we  may  so  call  those  acts  of  legisla- 
tive violence  which  outrage  humanity,  and  usurp,  while  they  pro- 
fane, the  sacred  name  of  law.  That  which  was  before  incapable  of 
being  dealt  with  as  property  by  the  common  law,  became  clothed 
by  the  lawgiver's  acts  with  the  qualities  of  property ;  and  thus  the 
same  authority  of  the  lawgiver,  but  exercised  righteously  and 
wisely  for  a  legitimate  and  beneficent  purpose,  gave  to  the  produce 
of  literary  labour  that  protection  which  the  common  law  refused  it, 
ignorant  of  its  existence ;  and  this  protection  is,  therefore,  in  juy 
opinion,  the  mere  creature  of  legislative  enactment. 

That  the  weight  of  authority  is  in  favour  of  tliis  position  I  hold 
to  be  clear.  The  very  able  argument  of  Mr.  Justice  Yates,  in  Millar 
V.  Taylor  (1),  may  fairly  be  set  against  that  of  the  two  Judges,  Mr. 
Justice  WiLLBS  and  Mr.  Justice  Aston,  who  agreed  in  the  opposite 
opinion ;  and  I  entirely  concur  with  the  objection  takeii  by  the 
Lord  Chief  Baron  in  the  present  case  to  the  argument  of  Mr. 
Justice  WiLLBS.  Lord  Mansfield  gives,  no  doubt,  an  unhesitating 
opinion,  with  the  grounds  of  it ;  but  he  rather  relies  on  the  argu- 
ment of  the  two  puisne  Judges,  who  differed  from  Mr.  Justice 
Yates,  than  enters  very  fully  into  the  discussion  himself. 

In  1798  we  have  a  very  decided  opinion,  to  this  effect,  of  Lord 
Kbnyon  in  Beckford  v.  Hood  (2),  who  also  says  that  the  doctrine 
**  finally  prevailed  "  against  that  maintained  by  some  of  the  Judges 

[  *96u  ]  in  DondLdson  v.  Beckett^  that  ^authors  and  their  assigns  had  a  right 
independent  of  statute.  Mr.  Justice  Ashhurst,  who  had  been  one  of 
those  Judges,  does  not  in  that  case  {Beckford  v.  Hood)  re-affirm  his 
former  opinion. 

In  a  case  which  I  argued  in  1812,  in  the  Court  of  King's  Bench, 
Lord  Ellenborough's  opinion  leant  to  the  same  side,  although  he 
did  not  consider  it  necessary  to  express  it  decidedly,  the  case  not 
requiring  it.  I  refer  to  the  case  of  The  Cavihidge  Univei'sity  v. 
Bi^er  (8). 
But  I  also  consider  the  statute  of  Anne  itself  as  plainly  indicating 

(1)  4  Burr.  2364.  (3)  16  East.  317. 

(2)  4  B.  E.  527  (7  T.  R  620). 
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the  opinion  of  the  Legislature  that  there  vas  no  copyright  at  common  Jefferts 
law.  This  appears  throughout  its  whole  provisions,  and  manifestly  boosby. 
from  this,  that  its  purpose  being  as  stated  in  the  preamble  "  to 
encourage  learned  men  to  compose  and  write  useful  books/'  it  vests 
in  the  authors  and  their  assignees  the  exclusive  right  of  printing 
for  twenty-one  years,  and  no  longer,  from  the  10th  of  the  following 
April,  in  certain  cases,  and  in  others  fourteen  years  from  the  date 
of  the  publication.  Surely  if  authors  and  their  assigns  had  pos- 
sessed the  unrestricted  right  at  common  law,  this  restraint  upon  it 
could  hardly  have  been  deemed  an  encouragement,  even  coupled 
with  the  not  very  ample  or  stringent  statutory  remedies  provided. 

It  being,  therefore,  in  my  judgment,  unquestionable  that  the 
statutes  alone  confer  the  exclusive  right,  can  it  be  contended  that 
the  Legislature  had  in  contemplation  to  vest  the  right  in  any  but 
its  subjects,  and  those  claiming  through  them?  These  statutes, 
or  rather  the  statute  of  8  Anne,  c.  19  (l)  (for  the  54  Geo.  III. 
c.  156  (1),  does  not  alter  it,  except  by  extending  the  period  of  the 
monopoly)  in  no  way  affects  the  class  of  persons  to  enjoy  it,  as  my 
noble  and  learned  friend  has  justly  observed.  We  are,  *therefore,  [  ^970  ] 
required  to  rely  solely  upon  the  statute.  The  encouragement  of 
learning,  by  encouraging  learned  men  to  write  useful  books,  is 
declared  to  be  the  object  of  the  statute,  and  that  object  it  pursues 
by  giving  the  author  and  his  assigns  a  monopoly  for  a  limited 
period.  The  Legislature  gives  this  encouragement  at  the  expense 
of  its  own  subjects,  to  whom  the  monopoly  raises  the  price  of  books. 
Generally,  we  must  assume  that  the  Legislature  confines  its  enact- 
ments to  its  own  subjects,  over  whom  it  has  authority,  and  to  whom 
it  owes  a  duty  in  return  for  their  obedience.  Nothing  is  more  clear 
than  that  it  may  also  extend  its  provisions  to  foreigners  in  certain 
cases,  and  may,  without  express  words,  make  it  appear  that  such  is  the 
intendment  of  those  provisions.  But  the  presumption  is  rather 
against  the  extension,  and  the  proof  of  it  is  rather  upon  those  who 
would  maintain  such  to  be  the  meaning  of  the  enactments. 

It  can  hardly  be  contended  that,  a  century  and  a  half  ago,  the  Par- 
liament was  minded  to  encourage  learning  at  home,  by  encouraging 
foreigners  to  write  books  at  the  expense  of  the  British  purchaser; 
that  a  monopoly  in  our  market  was  to  be  established  for  the  sake  of 
foreign  writers,  who  might  thus  be  induced  to  write,  and  thereby 
benefit  our  people.  We  cannot  say  that  foreign  authors  were  wholly 
out  of  the  contemplation  of  the  Act,  that  their  case  was  casus 
(1)  Bepealed,  5  &  6  Yict.  c.  45,  b.  1. 
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Jepfbbys  omissus.  There  is  express  provision  made  for  the  importation  of 
BoosKY.  books  in  Greek,  Latin,  or  any  foreign  language,  notwithstanding 
the  prohibitory  enactments.  It  was  therefore  assumed  that 
foreigners  would  publish  abroad,  and  that  their  works  might  be 
brought  over.  That  the  price  of  all  works  in  the  British  market 
was  a  subject  of  care  to  the  framers  of  the  Act  is  manifest,  because 
provision  is  made  for  preventing  an  undue  price  of  book's  by  the 
[  •^^i  1  power  given  in  the  4th  section  to  *certain  authorities  to  fix  their 
price;  which  absurd  provision,  as  is  well  known,  was  repealed 
80  years  afterwards,  by  12  Geo.  II.  c.  86.  This  provision  was  taken 
from  an  Act  of  the  25  Hen.  VIII.  c.  15,  sec.  4,  repealing  the  per- 
mission given  by  1  Rich.  III.  c.  9,  sec.  12,  to  import  printed 
books,  and  repealing  it  in  order  to  protect  the  printers  and  binders, 
who  had,  during  the  half  century  that  intervened  since  the  Act  of 
Bichard  III.,  become  a  considerable  craft.  While  giving  native 
industry  this  protection,  it  pleased  the  Legislature  to  impose  the 
restriction  upon  the  price  of  books  by  conferring  upon  certain  high 
functionaries  the  power  of  fixing  it.  And  two  centuries  and  more 
had  not  found  the  Legislature  more  rational,  for  the  statute  of 
Anne  adopted  a  similar  provision.  But  absurd  as  we  all  must  now 
admit  that  provision  to  have  been,  it  at  least  showed  the  strong 
disposition  of  the  Legislature,  not  only  in  Henry  VHI.'s  time, 
but  in  Queen  Anne's  time,  to  protect  the  British  purchasers  against 
high  prices.  Yet  the  contention  that  learning  and  learned  men  are 
to  be  encouraged  by  giving  foreign  authors  a  monopoly  at  the 
expense  of  British  purchasers,  proceeds  upon  the  assumption  that 
there  was  no  care  for  their  interests.  And  if  it  be  said  that  the 
consideration  of  cheapness  was  to  be  sacrificed  to  the  wish  for  the 
encouraging  of  foreign  writers,  whereby  the  British  purchaser 
might  gain  more  than  he  lost  in  the  price,  the  answer  is,  that  the 
very  same  consideration  would  have  prevented  the  attempt  at 
keeping  down  the  price  of  books  published  under  the  Act,  because 
their  authors,  being  thus  encouraged  to  write,  the  purchaser  gained, 
in  so  far,  though  he  lost  in  the  cheapness  of  the  books.  But  in 
truth  no  one  can  read  the  provision  touching  prices  without 
drawing  a  further  inference  from  it,  that  very  crude  and  narrow 
principles  then  prevailed  on  these  subjects ;  and  we  could  hardly 
[  ♦972  ]  expect  that  the  same  Legislature  *which  appointed  an  authority 
with  stringent  liberal  powers  to  keep  down  prices  would  entertain 
such  large  and  enlightened  views  as  it  must  have  had,  if  it 
encouraged  foreigners,  at  the  temporary  and  immediate  cost,  at 
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all  events,  of  its  own  subjects,  for  the  sake  of  maltiplying  generally     jsprBKYs 
the  number  of  useful  works,  and  so  benefiting  those  subjects  on  the      boopbt. 
whole. 

Among  a  good  deal  of  somewhat  popular  and  declamatory  matter, 
which  is  to  be  found  in  this  case,  may  be  mentioned  that  more 
plausible  and  more  showy  than  solid  objection  taken,  that  the 
consequence  of  confining  the  statute  to  one  territory  will  be  to  make 
a  foreign  author  come  over  to  Dover,  in  order  to  have  the  exclusive 
privilege;  whereas,  as  has  been  adverted  to  by  my  noble  and 
learned  friend,  if  he  stopped  at  Calais  he  could  not  have  it.  This 
is  only  one  of  the  consequences,  as  my  noble  and  learned  friend 
justly  observed,  of  any  law  which  is  bounded  in  its  operation  by 
extent  of  territory.  We  have  abundant  instances  of  such  results, 
not  only  in  civil  but  in  criminal  law,  and  sometimes  in  both  civil 
and  criminal  law  together,  arising  out  of  some  diversity  of  jurisdic- 
tion. Married  one  foot  on  this  side  of  the  middle  of  a  bridge 
between  England  and  Scotland,  the  parties  have  been  held  by  all 
the  Judges  guilty  of  felony,  and  their  issue  bastard ;  when  had  the 
nuptial  contract  been  made  a  foot  to  the  north,  the  marriage  would 
have  been  lawful,  and  its  issue  legitimate.  The  English  female 
owner  of  an  estate  or  settlement,  if  she  comes  to  Dover,  and  there 
lies  in,  produces  issue  inheritable,  being  English  issue ;  if  she  had 
been  taken  in  labour  at  Calais,  the  issue  would  have  been  alien, 
and  could  not  have  taken  the  estate.  So  of  the  consequences 
arising  from  limitations  in  point  of  time,  which  have  been  well 
adverted  to  by  my  noble  and  learned  friend. 

The  authority  of  the  decided  cases  which  bear  upon  the  *question  [  *978  ] 
before  us,  is  of  less  moment  than  it  otherwise  would  be,  inasmuch 
as  there  is  a  conflict  of  decisions ;  and  we  may  regard  the  whole  of 
them  to  be  now  brought  under  our  review  for  the  ultimate  settlement 
of  the  question  by  this  House,  which  is  not  bound  by  the  resolutions 
of  the  Courts  below.  So  great  respect,  however,  is  due  to  those 
Courts,  that  it  is  fit  that  we  should  note  what  has  passed  there, 
before  arriving  at  our  final  determination. 

First  of  all,  we  may  lay  out  of  view  whatever  has  been  said, 
either  at  the  Bar  or  on  the  Bench,  respecting  the  case  of  Tonson 
V.  Collins  (I),  and  the  case  of  Bach  v.  Longman  (2).  The  former 
amounts  really  to  nothing ;  it  resolves  itself  into  the  fact  of  the 
counsel,  Mr.  Thurlow,  who  argued  it,  having  observed  that  the 
right,  if  any,  might  be  acquired  by  aliens ;  the  special  verdict  having 
(1)  1  Sir  W.  Bl.  301.  (2)  Cowp.  623. 

82—2 


504  1854.    H.  L.    4  H.  L.  C.  979—980.  [r.b. 

jbffbrts  The  common  law  does  give  a  man  who  has  composed  a  work 
BoosBT.  ^  right  to  that  composition,  just  as  he  has  a  right  to  any 
other  part  of  his  personal  property;  but  the  question  of  the 
right  of  excluding  all  the  world  from  copying,  and  of  himself 
claiming  the  exclusive  right  of  for  ever  copying  his  own  composition, 
after  he  has  published  it  to  the  world,  is  a  totally  different  thing. 
But  as  to  this  question  of  common-law  right,  I  do  not  intend  to 
enter  upon  the  argument,  particularly  after  the  very  full  discussion 
of  it  by  my  noble  and  learned  friend  who  has  just  sat  down ;  and 
indeed  I  cannot  at  all  understand  how  that  question  can  apply  to 
this  case.  What  possible  right  can  Bellini,  or  any  other  person 
claiming  under  him,  have  at  common  law  in  this  country  to  the 
exclusive  right  of  publishing  a  composition  made  by  Bellini  abroad  ? 
If  Bellini  comes  to  this  country,  and  owing  even  a  temporary 
allegiance  to  the  Sovereign,  acquires  the  legal  rights  which  belong 
to  every  subject,  that  of  course  one  can  understand;  but  what  right 
in  this  country  can  exist  in  a  foreigner,  like  Bellini,  composing 
abroad,  and  residing  abroad,  but  sending  his  composition  here 
simply  for  publication  ?  Where  is  the  right  ?  The  common  law 
cannot  extend  to  a  foreigner  resident  abroad,  and  owing  no 
allegiance  to  this  country.  The  claim  of  such  a  right  is  distinguish- 
able from  any  case  which  has  been  cited,  or  which  can  be  cited, 
which  gives  a  right  to  a  foreigner  with  regard  to  damage  done  to 
his  character,  for  example,  by  a  person  resident  in  this  country ; 
the  cases  are  altogether  distinct.  This  is  a  right  of  property  which 
is  claimed  within  this  realm,  and  that  right  of  property  cannot 
be  claimed  under  the  common  law  by  a  foreigner  who  owes  no 
allegiance  to  this  country,  and  who  has  never  acquired  any  pro- 
[  •980  ]  perty  or  any  other  right,  *in  respect  of  residence  here,  or  by  Act  of 
Parliament  or  otherwise,  to  make  him  a  subject  of  this  realm.  I 
am  therefore  clearly  of  opinion  that  whatever  may  be  the  view 
which  might  be  taken  as  to  the  common-law  right,  that  right  never 
can  be  held  to  extend  to  a  foreigner  situated  as  Bellini  is. 

My  Lords,  the  question  then  comes  of  course  upon  the  statutes. 
I  think  we  may  fairly  consider  that  it  ought  not  to  be  denied  that, 
speaking  generally,  an  Act  of  our  own  Parliament,  having  a 
municipal  operation,  cannot  be  held  to  extend,  prima  facie,  beyond 
our  own  subjects.  It  is  not  that  an  Act  of  Parliament  may  not, 
like  the  common  law  itself,  extend  its  benefits  to  foreigners  who 
come  here  and  acquire  that  which  it  has  been  the  policy  of  this 
country  to  give  them ;  namely,  the  rights  in  a  great  measure  of 
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natural-bom  subjects.  That  is  not  the  question,  but  the  question  Jepfbhys 
is,  Do  these  Acts  of  Parliament,  or  not,  give  to  foreigners,  qua  boosby. 
foreigners,  the  right  which  is  claimed  by  Ricordi,  as  claiming  under 
Bellini,  or  by  the  plaintiff  as  claiming  under  Ricordi  ?  That  is  the 
question.  I  venture  to  represent  to  your  Lordships  that  it  is  quite 
clear,  as  an  abstract  proposition,  that  an  Act  of  Parliament  of  this 
country  having  with  in  its  view  a  municipal  operation ,  having,  as  in  this 
particular  case,  a  territorial  operation,  and  being  therefore  limited  to 
the  kingdom,  cannot  be  considered  to  provide  for  foreigners,  except 
as  both  statute  and  common  law  do  provide  for  foreigners  when  they 
become  resident  here,  and  owe  at  least  a  temporary  allegiance  to  the 
Sovereign,  and  thereby  acquire  rights  just  as  other  persons  do ;  not 
because  they  are  foreigners,  but  because  being  here,  they  are  here 
entitled,  in  so  far  as  they  do  not  break  in  upon  certain  rules,  to  the 
general  benefit  of  the  law  for  the  protection  of  their  property,  in  the 
same  way  as  if  they  were  natural-born  subjects. 

Now,  I  will  just  draw  your  Lordships'  attention  to  what  had  been  [  981  ] 
the  state  of  legislation  about  the  very  time  that  the  Copyright  Act 
of  the  8  Anne  was  passed.  In  the  7th  year  of  that  Queen,  we  know 
that  there  was  an  Act  passed  for  generally  encouraging  the  settle- 
ment here  of  foreign  Protestants  :  that  Act  recites  that,  ''  The 
increase  of  people  is  a  means  of  advancing  the  wealth  and  strength 
of  a  nation;  and  whereas  many  strangers  of  the  Protestant  or 
Reformed  religion,  out  of  a  due  consideration  of  the  happy  constitu- 
tion of  the  Government  of  this  realm,  would  be  induced  to  transport 
themselves  and  their  estates  into  this  kingdom,  if  they  might  be 
made  partakers  of  the  advantages  and  privileges  which  the  natural- 
born  subjects  thereof  do  enjoy."  Then,  upon  taking  certain  oaths, 
all  foreign  Protestants  in  this  country  were  at  once  naturalised. 
We  know  that  that  was  afterwards  repealed,  it  being  found  not  to 
answer  the  end  which  the  Legislature  had  in  view ;  but  it  shows 
that  just  before  this  Act  of  Parliament  was  passed  which  is  now 
under  discussion,  the  Parliament  had  held  out  a  strong  inducement 
to  foreigners,  being  Protestants,  to  become  as  it  were  natural-born 
subjects,  to  come  over  to  this  country,  as  it  is  stated,  with  their 
wealth,  and  to  add  to  that  which  was  then  considered  to  constitute 
the  riches  of  a  country,  namely,  the  population  of  the  country.  It 
can  easily  be  understood,  therefore,  that  in  any  view  which  the 
Legislature  would  take  of  it,  a  course  which  was  adopted  was 
intended  indirectly  to  benefit  foreigners  ;  but  then  they  were  to  be 
foreigners  resident  here,  the  object  being  to    attract    Protestant 
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Jbpfebyb  foreigners  to  this  country,  and  to  give  them  certain  benefits  when 
BoosBv.  they  arrived  here.  And  it  is  singular  enough  that  in  two  different 
Acts  of  the  very  same  year  in  which  this  Copyright  Act  passed,  both 
Acts  having  for  their  object  to  raise  funds  for  the  prosecution  of  the 
[  *982  ]  ^ar,  there  are  express  enactments,  that  natives  *and  foreigners  may 
subscribe  to  the  sums  which  are  intended  and  proposed  to  be 
raised  ;  so  that  when  the  Acts  of  Parliament  of  that  period  intended 
to  provide  expressly  for  foreigners,  care  was  taken  to  insert  the 
words  ''  natives  and  foreigners."  Although  that  fact  may  not  be 
entitled  to  very  great  weight,  still  it  rather  helps  to  guide  us  to  a 
knowledge  of  what  was  the  feeling  of  the  time. 

Then  we  come  to  the  Act  of  Parliament  itself.  As  regards  the 
authorities,  I  need  not  add  another  word,  after  what  has  fallen  from 
both  my  noble  and  learned  friends,  because,  from  the  ample  dis- 
cussion which  those  cases  have  undergone  by  the  learned  Judges, 
with  whose  opinions  the  House  has  been  favoured,  and  after  the 
observations  of  my  noble  and  learned  friends,  I  think  every  one 
must  arrive  at  this  conclusion  stated  by  one  of  the  learned  Judges, 
that  this  case,  for  the  purpose  of  decision  by  your  Lordships,  is 
entirely  uninfluenced  by  authority.  It  is  impossible,  looking  at  the 
whole  of  the  authorities  down  to  the  cases  which  are  now  before  this 
House  for  decision,  to  say  that  there  is  any  authority  which  is  entitled 
to  any  weight.  We  come,  therefore,  at  once  to  the  cases  which  are 
now  under  review,  and  upon  which  your  Lordships  are  required  at 
this  time  to  decide  the  great  and  important  question  now  before  you. 
The  statute  of  Anne  is  framed  in  very  general  words  ;  it  is  by  no 
means  scientifically  framed;  and  singularly  enough,  in  the  very 
statement  of  it,  one  would  hardly  suppose  what  its  object  was,  for 
it  states  in  the  first  place,  that  the  object  is  to  give  to  authors  the 
right  to  copies.  The  Act  is  called  "  An  Act  for  the  Encouragement 
of  Learning,  by  vesting  the  Copies  of  printed  Books  in  the  Authors 
or  Purchasers  of  such  Copies,  during  the  Times  therein  mentioned." 
Of  course  the  heading  of  an  Act  of  Parliament  does  not  at  all  affect 
[  *983  ]  its  construction  ;  but  *it  is  a  singular  heading,  for  it  does  not  speak 
of  the  authorship,  or  the  right  to  exclude  others  from  multiplying 
copies;  but  it  speaks  of  vesting  the  copies  in  the  authors.  The 
truth  is,  that  the  copies,  as  copies,  were  vested  in  the  authors, 
without  the  assistance  of  Parliament  at  all.  Nobody  doubts  that  a 
man  printing  a  certain  number  of  copies  had  the  right  to  those 
copies,  as  he  had  to  any  other  property,  if  he  had  a  right  to  print 
hem ;   and  therefore  it  required  no  Act  of  Parliament  for  that 
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purpose.    But  the  expression  "  copies  "  here,  of  course,  is  made  use     Jeffbrts 
of  to  represent  an  exclusive  right  to  those  copies,  as  against  the  rest      BooesT. 
of  the  world.     Observe,  the  Act  of  Parliament  itself  provides  for 
three  things  :  first,  for  books  that  have  already  been  printed  ;  next, 
for  works  composed,  but  not  printed  and  published ;  and,  thirdly, 
for  works  thereafter  to  be  composed  ;  and  it  gave  an  exclusive  copy- 
right for  twenty -one  years  to  books  already  printed.     Now,  we  can 
nowhere  find,  upon  the  face  of  the  Act,  any  express  provision  as  to 
the  necessity  of  printing  here.    Nor  can  we  find  any  express  pro- 
vision that  the  first  printing  shall  take  place  here  ;  we  find  neither 
the  one  nor  the  other.     It  has  been  decided,  and  it  is  no  longer  to 
be  disputed,  nor  is  it  attempted  to  be  disputed,  that  the  first  publica- 
tion must  take  place  here ;  but  that  is  only  by  implication ;  it  is 
not  by  express  enactment ;  it  is  only  by  implication  from  the  pro- 
visions in  the  Act  of  Parliament.    Well,  then,  if  the  first  publication 
must  take  place  here,  must  the  printing  likewise  take  place  here  ? 
There  is  no  such  actual  provision ;  it  is  not  said  so,  but  I  apprehend 
it  is  implied  ;  I  think  it  is  clearly  implied  from  the  provisions  of  the 
Act,  that  the  printing  must  take  place  here.    When  books  already 
printed  have  the  term  of  twenty-one  years  given  to  them,  it  can 
hardly  be  supposed  that  Parliament  meant  to  provide  for  books 
which  had  been  printed  abroad,  the  ^object  being  clearly,  whilst       [  *i*B4  ] 
advancing  learning  and  science,  to  advance  also  the  interests  of  the 
British  public.     The  provisions  of  the  Act  of  Parliament,  I  think, 
clearly  settle  that  point.    It  is  quite  clear  that  Parliament  intended 
to  benefit  authors,  and  not  importers ;  but  section  7  of  the  Act  of  Anne 
expressly  authorises  the  importation  of  books  in  the  Greek,  Latin, 
or  other  foreign  languages ;  that,  I  think,  at  once  inevitably  leads 
me  to  the  conclusion  that  no  printed  books  in  the  English  language 
were  to  be  imported  as  within  this  Act  of  Parliament.    I  think  that 
is  perfectly  clear.    But  the  Act  of  Parliament  does  not  say  that  books 
in  foreign  languages  shall  be  original  compositions ;  therefore  I 
apprehend  that  it  would  have  authorised  the  importation  of  a 
translation  of  an  English  book  into  a  foreign  language ;  but  it  does, 
by  implication,  show  that  the  printing  of  English  books  is  to  be  in 
this  country,  and  not  in  a  foreign  country.    My  Lords,  I  think, 
therefore,  that  as  far  as  regards  the  right  with  respect  to  books 
already  printed,  it  must  be  considered  to  mean  books  printed  here, 
and  not  books  which  had  been  printed  abroad,  and  imported  here  ; 
and  that  will  give  a  key  to  the  meaning  of  this  statute  in  the  other 
two  cases  to  which  I  have  referred. 
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Jbffkbts  There  is  a  later  Act  of  Parliament,  the  12  Geo.  11.  c.  36  (i),  the 
BooBBT.  object  of  which  was  to  prohibit  generally  the  importation  of  books 
reprinted  abroad,  which  had  been  first  composed  or  written,  and 
printed  and  published  here.  That  was  a  general  prohibition ;  but 
it  is  impossible  to  read  that  Act  of  Parliament  without  coming  to  the 
conclusion  that  the  Legislature  then  assumed  that  the  books,  to  be 
entitled  to  the  protection  of  the  statute  of  Anne,  must  be  books  printed 
in  this  country ;  and  yet  there  is  no  such  express  provision. 
[  *985  ]  Then  as  to  the  probable  intention.    If  it  is  clear,  as  I  ^apprehend 

it  to  be,  that,  in  the  first  place,  a  book  which  is  a  foreign  composi- 
tion must  be  first  published  here ;  and,  secondly,  that  it  must  be 
printed  here ;  would  it  not  necessarily  and  naturally  follow,  that  the 
man  himself  should  be  here  to  superintend  that  publication  ?  Is  it 
not  a  natural  inference  from  the  Act  of  Parliament,  which  does  not 
expressly  provide  for  either  of  the  foregoing  conditions,  that  it 
implies  that  the  man  shall  be  here,  to  superintend  his  publication, 
seeing  that  it  shall  not  only  be  first  published  here,  but  that  it  shall 
also  be  printed  here  ?  Nothing  could  be  further  from  the  intention  of 
the  Legislature,  at  the  time  that  this  Act  of  Parliament  was  passed, 
than  that  a  foreigner  should  be  enabled  to  import  books  printed 
abroad  ;  but  unless  you  put  that  construction  upon  the  Act  of  Parlia- 
ment, he  would  have  been  able  to  import  books  printed  abroad,  and 
bringing  them  here,  to  have  a  copyright  in  their  publication.  That 
would  plainly  be  directly  contrary  to  the  intention  of  the  Legislature. 
I  think,  therefore,  that  gives  us  an  easy  means  of  interpretation  as 
to  the  meaning  of  the  statute,  with  regard  to  the  residence  of  the 
publisher.  All  that  is  entirely  independent  of  the  general  question, 
whether  such  an  Act  of  Parliament  as  this  could  be  considered  as 
intended  to  benefit  foreigners,  qua  foreigners,  who  are  resident 
abroad.  If  this  Act  of  Parliament  extends  to  foreigners  generally, 
then  there  is  no  reason  why  they  should  not  i-ublish  here  while  they 
reside  abroad.  It  seems  not  to  be  denied  that  an  English  author 
may  reside  abroad,  and  yet  may  have  his  rights  as  an  English 
author,  upon  publication  here.  Why  ?  Because  he  owes  a  natural 
allegiance,  which  he  cannot  shake  off.  Besidence  abroad  (although 
he  may  thereby  have  come  under  some  new  obligations,  or  have 
acquired  some  new  rights)  will  not  relieve  him  from  his  natural 
[  •ysrt  ]  allegiance ;  he  cannot  be  relieved  from  it  by  any  *foreign  country, 
and  therefore  he  carries  with  him  the  natural  rights  of  a  subject  of 
England  wherever  he  goes.  That  gives  him,  though  resident  abroad, 
(1)  Repealed,  S.  L.  R.  Act,  1867. 
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the  right  to  publish  here,  becaase  he  has  always  fulfilled  the  implied     Jeffkbth 
condition  of  being  a  subject  of,  and  owning  allegiance  to,  the  Grown       booset. 
of  Great  Britain.     That  could  not,  of  course,  be  said  of  any  foreigner 
who  was  not  actually  resident  here. 

Now,  my  Lords,  in  the  case  which  has  been  referred  to  of  CUmenti 
V.  Walker  (i),  Mr.  Justice  Bayley,  speaking  of  the  statute  of  Anne, 
makes  a  few  observations,  in  which  I  entirely  concur,  with  regard 
to  the  intention  of  Parliament  to  confine  the  provisions  of  the 
statute  to  British  interests.  He  says,  "  The  statute  of  Anne,  there- 
fore, not  only  gives  protection  to  authors  as  to  books  thereafter  to 
be  published,  but  to  books  previously  printed;  but  the  British 
Legislature  must  be  supposed  to  have  legislated  with  a  view  to 
British  interests  and  the  advancement  of  British  learning.  By 
confining  the  privilege  to  British  printing,  British  capital,  work- 
men, and  materials  would  be  employed,  and  the  work  would  be 
within  the  reach  of  the  British  public.  By  extending  the  privilege 
to  foreign  printing,  the  employment  of  British  capital,  workmen, 
and  materials  might  be  superseded,  and  the  work  might  never  find 
its  way  to  the  British  public.  Without  very  clear  words,  therefore, 
to  show  an  intention  to  extend  the  privilege  to  foreign  publications, 
I  should  think  it  must  be  confined  to  books  printed  in  the  kingdom ; 
and  instead  of  there  being  any  such  clear  words  to  show  that  inten- 
tion, there  are  provisions  which  strongly  imply  the  latter."  I  may 
observe  that  there  is  some  incorrectness  in  this  opinion  of  the 
learned  Judge,  because  he  seems  to  suppose  that,  ''by  extending 
the  privilege  to  foreign  printing,  the  employment  of  British  capital, 
workmen,  and  materials  might  *be  superseded  ;  "  that  is  true ;  but  r  ^9^7  -1 
he  adds,  "  and  the  work  might  never  find  its  way  to  the  British 
public."  There  is  some  error  in  that,  of  course,  because  unless  the 
work  did  find  its  way  to  the  British  public,  it  never  could  claim,  in 
any  possible  sense,  copyright  in  this  country ;  consequently  every 
book,  even  if  printed  abroad,  must  find  its  way  to  the  British 
public  before  it  could  claim  the  benefit  of  that  Act  of  Parliament. 
But  the  opinion  of  the  learned  Judge,  that  the  Act  involves  the 
necessity  of  printing  in  this  country,  is  one  in  which  I  entirely  agree. 

If  there  is  no  common-law  right,  which,  in  my  opinion,  there 
clearly  is  not,  and  if  the  statute  does  not  apply  to  foreigners,  qua 
foreigners,  (although  I  entirely,  of  course,  admit,  that  when  a  man 
owes  temporary  allegiance,  he  is  entitled  to  the  benefit  of  it,)  then 
there  being  no  common-law  right,  it  would  be  a  new  right  given  by 
(1)  26  R  R.  669  (2  B.  &  0.  861). 
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Jeffkbys     Act  of  Parliament,  and  the  foreigner  must  bring  himself  within  the 
BoosBY.      terms  of  that  Act  of  Parliament  in  order  to  enjoy  it ;  and  to  do  so, 
in  my  apprehension,  he  must  be  able  to  predicate  of  himself  that 
he  is  a  subject  of  these  realms,  at  least  for  the  time  being. 

Your  Lordships'  attention  has  already  been  sufficiently  drawn  to 
what  was  so  much  pressed  upon  you  in  argument,  namely,  the 
alleged  absurdity,  that  a  man  might  pass  over  from  Calais  and 
obtain  the  right  here ;  whereas  by  remaining  at  Calais  he  could 
not  acquire  that  right.  Really  that  has  no  bearing  upon  this 
question ;  it  does  not  depend  upon  whether  the  author  is  on  the 
other  side  of  the  Atlantic,  or  is  on  the  other  side  of  the  narrow 
channel  between  Dover  and  Calais,  and  can  get  over  here  in  two 
hours ;  that  is  not  the  question  :  the  question  is,  let  him  be  where 
he  will,  is  he  or  is  he  not  a  foreigner  residing  out  of  this  realm, 
and  claiming  the  benefit  of  copyright  within  the  realm,  whilst  he 
[  ♦U88  J  is  resident  abroad.  Whether,  therefore,  it  is  the  *caBe  of  a  man 
residing  at  Calais  or  on  the  other  side  of  the  Atlantic,  it  is 
exactly  the  same  thing,  and  the  attempted  distinction  has  not 
the  slightest  bearing  upon  the  subject. 

It  is  then  said,  that  there  is  a  difficulty  with  respect  to  what 
constitutes  a  residence  here.  Now,  I  will  not  take  upon  myself  to 
state  any  opinion  to  your  Lordships  as  to  what  would  be  a 
sufficient  residence ;  but  I  will  say  this,  that  whatever  would  con- 
stitute a  man  a  resident  here,  so  as  to  make  him  subject,  in  point 
of  allegiance,  to  the  country,  whilst  he  was  here,  and  would  give  to 
him  the  common  rights  to  which  every  foreigner  coming  to  this 
country  is  entitled,  would  be  a  residence  which  would  give  him  a 
copyright  here  if  he  published  here.  My  Lords,  it  is  much  easier 
to  deal  with  an  impUed  right  of  this  sort  under  the  statute  of  Anne ; 
that  is,  a  right  implied  from  his  residence  here ;  for  you  then  have 
only  to  ascertain  whether  the  residence  is  such  as  to  make  him  owe 
temporary  allegiance,  and  to  give  him  temporarily  the  rights  of  a 
subject ;  it  is  much  easier,  I  say,  to  deal  with  such  a  right  than  it 
would  be  to  deal  with  the  case  of  an  express  enactment  that  a  man 
should  not  have  the  right  unless  he  was  a  subject  of  these  realms, 
or  was  resident  here.  If  we  had  an  enactment  which  expressly 
said  that  no  one  should  have  a  copyright  here  unless,  he  was  a 
native  or  a  resident,  the  question  would  at  once  arise,  what  was  the 
meaning  of  residence  under  the  Act  of  Parliament;  and  it  would  be 
much  more  difficult  to  deal  with  the  question  under  that  enactment 
than  with  the  general  right  of  foreigners  under  the  statute  of  Anne, 
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namely,  considered  as  coming  under  that  statute,  like  any  other     jrffkrys 
statute,   or  under  the    common   law,    as  persons  resident  here,      boosey. 
acquiring  the  right  of  subjects,  and  being  temporarily  subject  to  the 
obligations  of  the  English  law. 

There  is  no  such  diflBculty  in  the  American  legislation.  The  [  ^^^  ] 
Legislature  of  the  United  States  has  expressly  enacted  that  copy- 
right there  shall  be  confined  to  natives  or  to  persons  resident 
within  the  United  States ;  those  are  the  express  words  of  the  Act  of 
Congress,  and  there  has  not  been  found  any  difficulty  at  all  in 
deciding  what  was  residence.  We  have  been  pressed  very  much  at 
the  Bar  with  the  difficulty  of  stating  what  would  be  a  sufficient 
residence;  but  there  is  no  reason  why  we  should  have  any 
difficulty  in  this  case  upon  that  ground.  The  American  law  also 
takes  care  to  prevent  copyright  attaching  upon  importation.  The  con- 
sequence of  that  of  course  is,  that  people  are  enabled  to  import  the 
works  of  other  men,  for  the  copyright  of  which  they  have  never  paid 
any  consideration.  And  I  may  remark,  in  passing,  that,  although 
nothing  could  be  more  improper  than  to  consider  the  state  of  inter- 
national law  in  deciding  a  question  upon  our  own  municipal  law, 
(for  here  we  must  decide  this  question,  not  with  reference  to  the 
relation  in  which  we  stand  to  the  United  States,  or  any  other 
country  with  respect  to  copyright,  but  as  it  regards  our  own  law  in 
the  abstract,  without  reference  to  any  other  country  at  all),  yet  I 
may  observe,  that  the  strained  construction  which  would  give  to  a 
foreigner  the  right  which  is  now  claimed,  would  have  the  effect  of 
placing  this  country  not  on  a  level  with  the  United  States.  For 
example,  the  United  States  do  not  allow  a  foreigner  resident  out  of 
them  to  obtain  a  copyright  there;  but  the  American  publisher 
imports  his  books  the  moment  they  are  published,  and  sells 
them  without  difficulty  and  without  interruption.  In  the 
United  States  they  attempted  to  bring  in  a  bill  in  order  to  reconcile 
the  laws  of  the  two  countries,  and  to  put  authors  upon  the  same 
footing  in  each  country.  That  attempt  did  not  succeed.  That  of 
course  does  not  show  what  our  law  is,  but  it  shows  that  we  are  not 
called  *upon  to  put  any  strained  construction  upon  our  own  Act  of  [  •9yo  j 
Parliament  in  order  to  give  to  foreigners  a  right  which  their  law 
denies  to  us.  If,  however,  I  found  that  in  our  Act  of  Parliament 
the  right  was  given,  I  should  not  stop  to  inquire  whether  or  not  it  was 
given  in  the  United  States,  because  I  must  be  bound  by  our  own  law, 
and  put  a  proper  construction  upon  that  law.  As  it  regards  that 
point,  however,  with  respect  to  residence,  I  do  not  feel  any  difficulty. 
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Jbpfbryb  I  may  observe,  in  passing,  with  reference  to  printing  here,  that 
BoosET.  the  case  of  Page  v.  Townsend  (l),  which  has  been  abready  referred 
to,  although  upon  a  different  point,  has  a  bearing  upon  that 
subject.  It  was  there  held,  that  prints  engraved  and  struck  off 
abroad,  but  published  here,  were  not  protected  from  piracy 
under  the  Act ;  and  therefore  if  works  CQuld  be  printed  abroad, 
and  then,  being  imported,  could  obtain  a  copyright  here,  you 
would  be  giving  to  works  of  a  general  nature  a  right  which  is 
not  extended  to  prints  and  engravings.  On  the  whole,  therefore, 
my  own  opinion  in  the  abstract  upon  the  general  question  is,  first, 
against  any  common-law  right,  and,  if  the  common-law  right 
existed,  clearly  against  the  right  of  a  foreigner  to  claim  the  benefit 
of  it,  and  secondly,  against  such  a  construction  of  the  statute  of 
Anne  as  would  give  to  a  foreign  author,  resident  abroad,  the  right 
possessed  by  an  Englishman  upon  a  first  publication  here. 

But  there  are  other  considerations  in  this  case,  which  have  been 
elaborately  argued,  and  upon  which  the  case  may  turn,  and  to 
which  I  think  it  proper  shortly  to  call  your  Lordships*  attention. 
The  first  question  is,  whether  there  is,  in  the  person  who  claims 
here  the  exclusive  power  of  publication,  any  right  whatever  to 
copyright  in  this  country.  The  bill  of  exceptions  states  it  in  this 
way ;  that  there  is  by  the  law  of  Milan  a  copyright  iij  Bellini,  and 
[  •9»i  J  that  *Bellini  transferred  that  copyright  to  Bicordi.  Now,  just  stop 
there  for  a  moment,  and  let  us  see  how  it  will  stand.  A  copyright 
by  the  law  of  Milan  can  of  course  have  no  effect  in  this  country.  I 
do  not  myself  quite  understand  the  doctrine  of  jurists,  when  they 
say  that  a  first  publication  abroad  gives  a  general  right ;  because  it 
is  rather  difficult  to  conceive,  that  if  a  man  publishes  in  his  own 
country,  and  the  copyright  is  secured  to  him  by  the  law  of  that 
country,  giving  him,  under  the  sanction  of  that  law,  a  limited  right 
in  his  own  country,  that  he  thereby  acquires  in  all  other  countries 
an  unlimited  right.  If  you  were  to  look  at  international  objections, 
it  would  be  rather  difficult,  perhaps,  to  come  to  that  conclusion ; 
but,  however,  that  is  rather  a  separate  point.  Now,  the  law  of 
Milan,  which  gave  to  Bellini  this  copyright,  could,  of  course,  give 
him  no  right  in  this  country ;  that  is  perfectly  clear.  But  it  is  said 
that  he  has  a  right  to  his  composition,  such  as  he  would  have  to 
any  personal  chattel,  and  that  that  right  being  properly  transferred, 
as  is  stated  in  the  bill  of  exceptions,  by  the  law  of  Milan  to  Bicordi, 
who  afterwards  transferred  it  to  Boosey,  therefore  the  right  now 
(1)  35  E.  E.  174  (5  Sim.  395). 
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exists  in  Boosey.  The  first  question  is,  how  can  a  right  exist  in  Jkffbbys 
Bellini  as  a  foreigner,  to  copyright  in  this  country  ?  He  has  it  by  boosby. 
the  law  of  Milan,  because  he  is  a  native-bom  subject,  or  a  subject, 
at  all  events,  by  residence ;  and  the  law  of  that  country  gives  it  to 
him ;  but  the  moment  he  steps  out  of  that  country,  he  can  have  no 
other  right  than  is  involved  in  the  mere  possession  of  the  subject- 
matter  in  his  hands,  except  so  far  as  the  law  of  any  country  to 
which  he  resorts  may  give  him  such  a  right.  Then  in  order  to 
obtain  copyright  here,  he  must  come  and  perform,  as  I  have  already 
shown,  the  condition  annexed  to  the  enjoyment  of  that  right ;  and 
I  hold  it  to  be  perfectly  clear  that  that  condition  is,  that  he  must 
reside  in  the  country.  ♦Then,  if  that  is  so,  as  Bellini  did  not  [  •992  ] 
perform  the  condition,  he  never  had  the  right  to  assign,  and  he 
could  not  assign  that  which  never  existed.  Remaining  abroad,  he 
could  not  have  the  right,  for  the  common  law  of  this  country  gave 
him  no  such  right.  Neither  did  the  statute  law  of  this  country 
give  him  any  such  right.  Therefore,  whilst  at  Milan,  he  had  a 
Milanese  copyright;  but  he  had  not,  and  could  not  acquire,  a 
British  copyright ;  and  if  he  had  no  right  in  this  country,  he  could 
assign  none.  I  hold  it,  therefore,  to  be  perfectly  clear  that  that 
would  be  of  itself  an  answer  to  the  claim. 

But  I  think  that  in  the  argument  at  the  Bar  it  was  said,  that 
there  was  an  assignment  of  the  general  right  to  the  copy,  and  that 
therefore  the  party  bringing  it  here  would  be  entitled  to  the  benefit 
of  the  statute.  If  you  will  look  at  the  bill  of  exceptions,  you  will 
find  it  stated  (it  may  be  a  technical  construction,  but  I  hold  it  to  be 
a  statement  out  of  which  you  are  not  at  liberty  to  depart)  that  the 
thing  assigned  by  Bellini  was  the  Milanese  copyright.  Then,  if  it 
was  the  Milanese  copyright,  and  that  copyright  gave  no  right  here, 
and  the  condition  had  not  been  performed  which  must  be  performed 
before  any  right  could  be  acquired  here,  the  assignment  was 
altogether  void  as  regards  this  country,  and  consequently  it  could 
not  transfer  any  right  to  Bicordi.  But  supposing  it  did  transfer  a 
right  to  Bicordi,  then  what  right  did  Boosey  obtain  under  Bicordi  ? 
Why,  the  assignment  from  Bicordi  to  Boosey  was  expressly  confined 
to  publication  in  this  country.  Now,  if  there  is  one  thing  which  I 
should  be  inclined  to  represent  to  your  Lordships  as  being  more 
clear  than  any  other,  in  this  case,  it  is,  that  copyright  is  one  and 
indivisible.  I  am  not  speaking  of  the  right  to  license ;  but  copy- 
right is  one  and  indivisible  ;  or  is  a  right  which  may  be  transferred, 
but  which  cannot  be  divided.    Nothing  could  *be  more  absurd  or      [  *993  ] 
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Jeffbbts  inconvenient  than  that  this  abstract  right  should  be  divided,  as  if  it 
BoosBY.  w^r©  ^^^^  property,  into  lots,  and  that  one  lot  should  be  sold  to  one 
man,  and  another  lot  to  a  different  man.  It  is  impossible  to  tell 
what  the  inconvenience  would  be.  You  might  have  a  separate 
transfer  of  the  right  of  publication  in  every  county  in  the  kingdom. 
If,  however,  the  right,  as  I  am  advising  your  Lordships,  is  properly 
one  and  indivisible,  then  let  us  see  what  construction  can  be  put 
upon  the  assignment  from  Bicordi  to  Boosey.  The  exercise  of  the 
right  is  confined  in  that  assignment  to  the  United  Kingdom.  Now, 
by  the  41  Geo.  III.,  c.  107  (l),  copyright  is  extended  to  any  part  of 
the  British  dominions  in  Europe,  and  by  64  Geo.  III.  c.  156  (i),  it 
was  further  extended  to  every  other  part  of  the  British  dominions.  It 
is  quite  clear,  therefore,  that  if  in  this  case  there  was  a  copyright,  under 
the  law  of  this  country  it  was  a  copyright  which  extended  to  every  por- 
tion of  the  British  dominions.  Then,  as  Bicordi  limited  his  assignment 
to  the  United  Kingdom,  and  therefore  reserved  to  himself  the  right  as 
regarded  the  publication  in  every  other  part  of  the  British  dominions, 
even  considering  the  right  in  England,  if  I  may  so  call  it,  as  being 
capable  of  being  secured  from  any  foreign  right,  it  would  consequently 
be  a  partial  assignment ;  and  as  a  partial  assignment,  I  should  venture 
to  recommend  your  Lordships  to  decide  that  it  was  wholly  void,  and 
therefore  gave  no  right  at  all. 

There  is  also,  let  me  observe,  this  particularity,  that  as  the 
assignment  from  Bicordi  is  confined  to  the  United  Kingdom,  Bicordi 
himself  might,  without  any  breach  of  his  contract,  have  published  this 
composition  in  any  other  part  of  the  British  dominions ;  he  might  also, 
by  his  Milanese  right,  have  published  it  the  very  next  day  in  Milan, 
[  •994  J  without  infringing  on  the  right  of  Boosey  under  the  assignment.  ♦The 
more,  therefore,  the  question  is  considered,  the  more,  I  apprehend,  it 
will  appear  clear  that  the  assignment  in  question  was  void,  because  it 
was  limited  to  the  United  Kingdom,  and  did  not  extend  to  the  whole  of 
the  British  dominions ;  and  that  objection  exists  independently  of  the 
question,  whether  the  Milanese  copyright  could  be  reserved,  and  the 
supposed  right  in  England  could  be  assigned. 

My  Lords,  there  is  another  question  which  would  also  decide  the 
case  in  one  view  of  it ;  and  that  is  a  question  upon  the  assignment 
itself.  I  hold  it  to  be  perfectly  clear,  that  if,  according  to  the 
proper  construction,  an  assignment  of  a  copyright  ought  by  the  law 
of  England  to  be  attested  by  two  witnesses,  no  assignment  of  a 
copyright,  the  benefit  of  which  is  claimed  by  the  assignee,  although 
(1)  Bepealed,  5  ft  6  Vict,  a  45,  8. 1. 
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from  a  foreigner,  can  be  held  good  in  this  country  unless  it  is  so  Jbi'i'bbtb 
attested.  It  is  not  a  question  whether  the  Milanese  copyright  could  Roobet. 
be  assigned  by  the  law  of  Milan,  for  the  law  of  Milan  has  no  effect 
here.  And  if,  in  order  to  protect  the  public  and  the  author. 
Parliament  has  thought  fit  to  enact,  that  the  assignment  shall  be 
attested  by  two  witnesses,  then  that  must  equally  apply  to  every 
person  claiming  the  benefit  of  the  statute,  whether  he  is  a  foreigner 
or  not ;  because,  as  I  have  already  repeatedly  stated,  the  question  is 
not  whether  he  is  a  foreigner  or  not,  but  whether,  being  a  foreigner, 
he  owes  such  a  temporary  allegiance  to  the  Grown  of  this 
country  as  gives  him  the  right  under  the  statute.  It  is  very 
true,  that  the  statute  of  Anne  does  not  in  words  expressly 
require  that  there  should  be  two  witnesses  to  an  assignment, 
but  the  statute  requires  that  there  should  be  two  witnesses  to 
a  consent ;  and  it  has  been  established  by  several  authorities,  cuid 
among  others,  by  the  case  of  Davidson  v.  Bohn  (1),  decided  since 
the  54  Geo.  III.,  that  an  assignment  must  be  attested  by 
♦two  witnesses.  The  ground  of  that  decision  is  simply  this,  that  [  •995  ] 
when  it  was  found  that  by  the  Act  of  Parliament  the  consent  to  a 
publication  must  be  attested  by  two  witnesses,  it  was  naturally  to  be 
inferred  that  an  assignment,  which  was  of  a  higher  nature  than  a 
mere  consent,  must  have  the  same  solemnity.  Now  that  has  been 
a  settled  point,  which  your  Lordships,  I  am  sure,  will  not  disturb. 
I  may  observe  that  the  41  Geo.  III.  c.  107  (2),  required  the  consent 
to  be  in  writing,  and  to  be  signed  in  the  presence  of  two  or  more 
credible  witnesses.  The  54  Geo.  III.  recited  the  former  enactments, 
generally  extended  the  copyright,  and  spoke  of  the  consent  in 
writing,  but  said  nothing  about  the  two  witnesses.  It  is  to  be 
observed  that  opinions  have  very  much  differed  upon  this  question. 
On  the  one  hand,  it  has  been  said  that  it  was  only  by  implication 
from  two  witnesses  being  required  to  the  consent,  that  it  was  held 
by  our  Courts  that  two  witnesses  were  required  to  an  assignment ; 
and  that  therefore,  when  the  latter  Act,  the  54  Geo.  III.  c.  156  (a), 
no  longer  required  two  witnesses  to  a  consent,  the  reason  failed  for 
requiring,  by  implication,  two  witnesses  to  an  assignment.  I  cannot 
go  along  with  that  reasoning.  It  appears  to  me  that  it  was  properly 
decided  that  the  assignment  ought  to  be  attested  by  two  witnesses ; 
that  was  decided  upon  the  Act  of  Anne,  as  it  stood  originally,  and 
as  it  was  originally,  and  properly,  construed.  Then,  if  by  a  later 
Act  you  take  away  that  which  was  no  doubt  the  ground  of  the 
(1)  6  0.  B.  456.  (2)  Bepealed,  5  &  6  Vict.  c.  45,  8.  1. 
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decision,  namely,  the  necessity  for  two  witnesses  to  a  consent,  does 
it  follow  that  you  therefore  repeal  that  which  was  the  proper  con- 
struction of  the  law  applicable  to  the  higher  instrument ;  namely, 
that  the  assignment  also  required  two  witnesses?  It  would  rather 
seem,  after  such  a  tenor  of  determinations,  after  the  law  had  been 
so  settled,  that  the  Legislature,  by  being  silent  with  regard  to  the 
assignment,  meant  that  to  remain,  although  it  altered  *the  law  with 
respect  to  the  consent ;  and,  therefore,  I  should  certainly  advise 
your  Lordships,  if  it  were  necessary  to  come  to  a  conclusion  upon 
this  point,  that  it  was  rightly  decided  that  the  assignment  ought  to 
be  attested  by  two  witnesses,  and  that  that  was  not  altered  by  the  Act 
of  the  54  Geo.  III.  The  Act  of  Anne,  and  the  Act  of  the  54  Geo.  III. 
may  well  stand  together  ;  the  latter  one  does  not  repeal  the  former 
expressly,  and  there  is  no  reason  why  it  should  do  so  by  intendment ; 
and  with  respect  to  the  assignment,  the  Act  of  Anne  being  referred 
to  generally  by  the  54  Geo.  III.  must  be  considered  to  be  referred 
to  as  bearing  the  construction  put  upon  it  by  the  authorities. 

Upon  all  the  grounds  which  I  have  stated,  I  have  come  to  a  con- 
clusion satisfactory  to  my  own  mind,  but  at  the  same  time  not 
without  great  consideration  and  much  hesitation ;  not  hesitation,  I 
must  candidly  say,  created  by  any  doubt  which  I  have  myself  felt ; 
but  I  have  been  impressed,  and  properly  impressed,  not  only  by  the 
argument  at  the  Bar,  but  by  the  elaborate  opinions  which  have  been 
delivered  on  the  other  side  by  some  of  the  learned  Judges. 
Agreeing,  as  1  do,  with  my  noble  and  learned  friends  in  the  con- 
clusions at  which  they  have  arrived,  my  advice  to  your  Lordships 
is,  that  the  decision  below  should  be  reversed. 

Judgment  of  the  Court  of  Exchequer  Chamber  revei'sed. 
Judgment  of  tlie  Court  of  Exchequer  affirmed. 


1858. 

ApHl  28,  29. 

A/ay  2,  3. 

Aug.  20. 

Lord  St. 

Leonards, 

L.C. 

[997  ] 


OWEN  V.  HOMAN(I). 

(4  H.  L.  0.  997—1038  ;  S.  C.  17  Jur.  861.) 

It  is  a  matter  of  discretion  for  the  Court  of  Ohancery  whether  it  will  or 
will  not  interfere  by  interim  order  respecting  the  property  of  a  litigant  If 
the  property  is  in  medio  (in  the  actual  enjoyment  of  no  one),  the  Court  will 
interfere  for  the  benefit  of  all  concerned. 

When  a  married  woman,  haying  separate  estate,  is  a  party  to  a  suit,  the 

(1)  Oriental    Financial    Corporation      Rome  v.  Bradfwd  Bank  [1894]  2  Ch. 
V.  Overend,  Gumey  <fe  Co.  (1871)  L.  E.      32,  65,  63  L.  J.  Ch.  890,  71  L.  T.  622. 
7  Ch.  142  (affd.  L.  E.  7  H.  L.  348) ; 
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interference  will  be  accorded  or  refused  according  to  the  circumstances  of         Owen 
the  case.  «. 

Where  the  Court  summarily  interferes  against  the  legal  possession,  it       Homak. 
has  a  right  to  expect  a  plaintiff  to  proceed  with  the  most  complete  and 
honest  diligence  to  obtain  a  decree.     Delay  in  his  proceedings  constitutes 
an  objection  to  the  proposed  interference. 

Though  a  creditor  may  not,  in  every  case,  be  bound  to  inquire  into  the 
circumstances  under  which  a  third  person  becomes  surety  to  him,  he  is  so 
when  the  dealings  between  the  parties  are  such  as  to  leail  to  a  suspicion 
of  fraud. 

It  is  a  general  rule  that  a  creditor  may  give  time  to  a  principal  debtor 
without  prejudicing  his  right  against  the  surety,  provided  he  expressly 
reserves  such  right.  Circumstances  may,  however,  prevent  that  rule  from 
having  effect. 

A  creditor  of  a  partnership,  consisting  of  two  persons,  had  received  from 
one  of  them  joint  and  several  promissory  notes,  accepted  by  himself  and  a 
third  party,  a  marrie<l  woman,  having  separate  estate.  The  partnership 
was  afterwards  dissolved  by  deeds,  by  virtue  of  which  the  second  partner, 
on  giving  up  certain  title-deeds,  was  altogether  exonerated  from  liability 
to  the  creditor,  who,  however,  expressly  reserved  his  rights  on  all  notes  and 
other  securities  which  he  held  in  his  hands  at  the  time  of  the  execution  of 
these  deeds.  These  transactions  were  wholly  unknown  to  the  third  party, 
who  was  the  surety  on  the  notes.  There  were  vaiious  circumstances  which 
might  have  awakened  the  suspicion  of  the  creditor,  and  ho  had  not  taken 
any  steps  to  inform  the  surety  as  the  notes  became  due  that  she  had  become 
or  continued  liable  upon  them.  In  a  bill  for  an  account  and  a  receiver, 
filed  by  the  creditor,  the  surety  put  in  an  answer  detailing  these  circum- 
stances, and  alleging  fraud : 

Held,  affirming  the  decree  of  the  Lord  Chancellor  (who  had  reversed 
an  order  of  the  Master  of  the  Rolls),  that  this  was  not  a  case  in  which 
the  Court  would  interfere  by  appointing  a  receiver. 

The  appellants,  in  the  year  1844,  and  for  several  years  previously,  [  998  ] 
had  carried  on  the  business  of  bankers  at  Worcester,  under  the 
name  of  Farley  &  Go.  The  respondent  was  a  married  woman,  who 
possessed  property  acquired  from  her  first  husband,  which  property 
was,  on  her  second  marriage,  settled  on  her  for  life,  with  a  power 
of  appointment  thereof  by  deed  or  will.  The  appellants  had  acted 
as  the  bankers  of  a  partnership  of  grocers,  wine  merchants,  and 
provision  dealers  at  Worcester,  trading  under  the  name  of  Harris, 
Bowers  &  Co.  This  partnership  consisted  of  two  persons,  named 
Mary  Ann  Harris  and  John  Bowers.  The  appellants,  being  in 
advance  to  this  partnership,  had  pressed  Bowers,  wlio  alone 
acted  in  the  management  of  the  business,  for  some  security, 
and  Bowers  had,  on  different  occasions,  brought  them  joint  and 
several  promissory  notes  and  bills  of  exchange,  signed  by  himself 
and  by  the  respondent.  The  partnership  of  Harris  and  Bowers 
having  become  bankrupt,  the  appellants,  on  the  29th  November, 
1849,  filed  a  bill  against  the  respondent,  and  against  her  husband. 
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OwBN       and  the  trustee  under  her  flettlement)' to  compel  payment  of  the 
HoMAN.      notes  to  which  she  had  been  a  party.    •'  . 

The  bill  set  forth  the  transactions  between  the  appellants  and 
Bowers,  the  delivery  of  the  notes  and  bills,  and  the  settlement  on 
the  respondent's  marriage,  and  prayed  that  it  might  be  declared  that 
the  rents  and  profits,  &c.  of  her  separate  estate  under  her  deed  of 
settlement  were  liable  to  the  plaintiffs  for  the  principal  and  interest 
due  on  three  promissory  notes,  dated  respectively  28  December, 
1844,  for  1,000/.,  2  April,  1846,  for  600/.,  and  20  January,  1848, 
for  8,000/.,  and  that  the  sums  due  thereon  might  be  raised  out  of 
the  said  estate,  the  plaintiffs  being  ready  and  willing  to  account  for 
any  moneys  received  from  the  respective  estates  of  Harris  and 
[*99ii]  Bowers,  on  account  of  such  notes,  or  any  of  *them,  and  that  an 
account  might  be  taken  and  a  receiver  appointed. 

The  respondent,  in  March,  1860,  put  in  her  answer  to  the  bill,  in 
which  the  following  allegations  were  made :  She  admitted  the 
possession  of  separate  estate  under  the  will  of  her  first  husband,  to 
whom  she  was  married  in  1798,  and  who  died  in  1829,  and  the 
settlement  of  the  same  estate  on  her  second  marriage  in  November, 
1886.  She  stated  that  she  had  formerly  employed  one  Matthew 
Elgie,  of  Worcester,  hb  her  attorney  and  solicitor,  and  then  one 
Thomas  Jones,  of  the  same  place,  in  the  same  capacity ;  that  each 
of  these  persons  had  quitted  Worcester,  carrying  with  him  some  of 
her  papers ;  that  in  August,  1848,  she  had  a  serious  fall,  which 
caused  her  for  a  time  to  be  deprived  of  her  mental  faculties  ;  that 
she  was  now  in  the  eightieth  year  of  her  age,  and  that  her  memory 
as  to  recent  occurrences  had  become  enfeebled  and  perplexed.  She 
then  averred  that  John  Bowers  (who  was  her  nephew),  in  or  about 
the  month  of  December,  1844,  applied  to  her,  stating  that  he  wished 
to  borrow  a  sum  of  money  of  the  firm  of  Farley  &  Co.  for  a  short 
time  for  the  purposes  of  his  partnership,  and  requested  her,  as  a 
temporary  security  for  such  advance,  to  join  him  in  a  bill  of 
exchange  or  promissory  note  to  the  said  firm  for  100/.,  which,  after 
considerable  hesitation,  she  agreed  to  do,  he  promising  that  he  or 
his  partner  would  pay  the  same  at  maturity,  and  she  accordingly 
joined  him  in  a  bill  or  note,  which  she  had  since  found  to  have 
been  really  drawn  for  1,000/.,  the  date  whereof  she  was  unable  to 
set  forth :  That  she  believed  Bowers  almost  immediately  took  the 
bill  or  note  to  the  banking-house  of  the  said  firm  of  Farley  &  Co., 
and  obtained  an  advance  to  his  said  partnership  on  the  security 
thereof,  which  advance,  however,  was  debited,  as  she  now  believed, 
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to  the  partnership  aecount:    That. some  considerable  time  after-        owen 
wards  Bowers  again  applied  ^to  her,  and  *requested  her,  for  the      homan. 
purpose  of  enabling  him  to  procure  a  further  advance  from  the      [  •looo  ] 
bankers,  to  join  him  in  a  bill  or  note  to  their  firm  for  5002.,  and  in 
reply  to  the  objections* which  she  made  so  to  do,  urged  that  she  would 
be  incurring  no  risk,  for  that  it  was  a  mere  matter  of  form,  inasmuch 
as  Harris,  Bowers  &  Co.  would  take  up  the  bill  or  note,  as  he 
alleged  that  they  had  done  with  respect  to  the  former  bill  or  note  : 
That  she,  relying  upon  such  statement  and  promise,  consented  to 
join  Bowers  in  such  note,  and  did  so  accordingly  ;  and  she  believed 
that  Bowers  immediately  took  the  same,  the  date  whereof  she  was 
unable  to  set  forth,  to  the  firm  of  Farley  &  Co.,  and  obtained  an 
advance  to  his  said  partnership  on  the  security  thereof,  which  was 
debited  to  the  partnership  account :  That  some  considerable  time,  and 
as  she  believed,  full  three  years  afterwards,  Bowers  again  applied  to 
her  for  a  similar  accommodation,  to  the  extent,  as  she  understood 
and  believed,  of  8002.,  stating  that  he  had  made  some  large  pur- 
chases of  tea  at  cash  prices ;  and  in  order  to  induce  her  to  comply 
with  such  request,  stated  that  the  bill  or  note  which  he  then  wanted 
would  be  provided  for  by  his  firm,  as  he  alleged  that  the  said  two 
former  bills  or  notes  had  been  :  That,  confiding  in  such  representa- 
tions, and  being  aware  that  although  she  had  on  more  than  one 
occasion  called  at  the  said  Bank,  and  although  Mr.  Yeale,  the 
managing  clerk  of  the  Bank,  had  frequently  visited  at  her  house  since 
she  had  joined  in  such  bills  or  notes,  no  applications  had  ever  been 
made  to  her  by  or  on  behalf  of  Farley  &  Co.,  or  any  other  person  or 
persons,  for  payment  of  the  same,  nor  any  mention  of  either  of  them 
had  ever  been  made  to  her,  she  complied  with  the  last-mentioned 
request  of  Bowers,  and  either  gave  him  a  note,  or  accepted  a  bill  for, 
as  she  was  then  told,  the  sum  of  8002.  (she  denied  ever  having  joined 
Bowers  in  a  note  for  8,0002.)  drawn  upon  her  *by  Bowers,  the  date      [  •looi  ] 
whereof,  however,  she  was  unable  to  set  forth,  but  which  bill  or  note 
was  afterwards,  as  she  had  been  informed  and  believed,  handed  over 
by  Bowers  to  the  bankers :  That  the  bankers  were,  as  she,  defendant, 
verily  believed,  fully  cognizant  of  all  the  representations  made  by 
Bowers  to  her  to  induce  her  to  join  in,  or  to  give  the  several  bills  or 
notes,  and  of  the  representations  made  to  her  thai  the  two  first- 
mentioned  bills  or  notes  had  been  satisfied  prior  to  Bowers  applying 
to  her  for  the  said  third  and  last-mentioned  bill  or  note :  That  the 
said  Farley  &  Co.  did,  in  fact,  after  the  bills  or  notes  respectively 
came  to  their  hands,  receive  from  or  on  account  of  the  partnership 
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OwRN  of  Bowers,  Harris  &  Co.  divers  sums  of  money  to  an  amount  much 
HoMAK.  more  than  sufficient  to  satisfy  and  pay  the  amounts  of  the  said  several 
bills  or  notes :  That  she  had  recently  discovered  that  prior  to  and 
at  the  time  of  each  of  the  said  three  several  applications  to  her 
by  Bowers,  the  partnership  of  Harris,  Bowers  &  Co.  was  very  largely 
indebted  to  Farley  &  Co. :  That  she  believed  it  was  at  the  suggestion 
of  Farley  &  Co.  that  Bowers  made  such  applications  to  her,  and 
that  they  purposely  concealed  from  her  the  state  of  their  account 
with  Harris,  Bowers  &  Co.,  in  order  that  Bowers  might  prevail  upon 
her  to  join  in  such  bills  or  notes  :  That  Farley  &  Co.,  between  the 
middle  of  1844  and  December,  1848,  entered  into  large  speculations 
with  Harris,  Bowers  &  Co.,  respecting  the  purchases  of  wine,  tea, 
coflfee,  and  other  goods,  and  that  Harris,  Bowers  &  Co.  from  time 
to  time  deposited  with  Farley  &  Co.  wine,  tea,  and  cofifee  warrants, 
or  other  securities ;  that  many  of  such  securities  had  since  been 
realised  by  them,  and  that  others  to  a  large  amount  still  remained 
in  their  hands,  but  that  Harris,  Bowers  &  Co.  were  still  made  to 
appear  indebted  to  Farley  &  Co.  in  17,448Z.  and  upwards :  That 
[  •1002  ]  Harris,  Bowers  &  Co.  *were  hopelessly  insolvent  in  December,  1848  ; 
and  that  their  insolvency  was  well  known  to  Farley  &  Co.,  who 
sedulously  concealed  such  insolvency,  in  order  to  secure  to  them- 
selves priority  of  payment  over  the  other  creditors  of  Harris, 
Bowers  &  Co.,  and  that  in  order  to  obtain  such  priority  of  pay- 
ment, they  concocted  the  scheme  appearing  from  certain  deeds  and 
instruments  thereinafter  stated,  and  the  dissolution  of  the  partner- 
ship, and  the  formation  of  a  new  partnership  between  said  John 
Bowers  and  his  brother  and  sister-in-law :  That  she  believed  that 
some  time  prior  to  22nd  December,  1848,  a  meeting  took  place 
between  Farley  &  Co.,  and  Harris,  Bowers  &  Co.,  for  the  purpose  of 
investigating  the  affairs  of  the  latter,  at  which  meeting  it  was  dis- 
covered that  Harris,  Bowers  &  Co.  were  wholly  insolvent,  and  it 
was  made  to  appear  that  17,448Z.  and  upwards  were  due  from 
Harris,  Bowers  &  Co.  to  Farley  &  Co.  on  the  2nd  December  then 
instant,  the  said  sum  including  the  sums,  if  any  then  remaining, 
due  to  Farley  &  Co.,  in  respect  of  the  moneys  collaterally  secured 
by  the  respective  bills  or  notes  of  her,  this  defendant. 

The  answer  then  alleged  an  arrangement  between  Harris, 
Bowers  &  Co.,  and  Farley  &  Co.,  by  which  the  partnership  of  the 
former  was  to  be  dissolved,  and  Mary  Ann  Harris  was  to  be  released 
from  all  liabilities  in  respect  thereof ;  that  she  should  assign  to 
Bowers  all  her  interest  in  the  partnership  assets,  and  that  he  should 
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execute  to  Farley  &  Go.  a  bond  for  the  amount  of  the  partnership       owen 
debts,  and  should  authorise  them  to  collect  in  all  the  outstanding       homan. 
assets  of  Harris,  Bowers  &  Co.,  and  to  apply  the  same  in  liquida- 
tion of  their  claims.    The  answer  went  on  to  allege  the  execution  of 
certain  articles  of  agreement  and  a  bond  (afterwards  fully  set  out), 
and  to  aver  that  Yeale,  the  managing  clerk  of  Farley  &  Co.,  was 
employed  by  night  to  take  a  private  account  of  the  stock  of  Harris, 
*Bowers  &  Co.,  and  that  David  Nash,  of  Worcester,  accountant      [moos] 
was  employed  to  collect  the  debts  due  to  that  partnership  ;  but  in 
order  to  conceal  the  real  object  of  such  collection  of  debts,  it  was 
stated,  in  a  circular  sent  to  the  debtors,  that  the  debts  were  got  in 
in  consequence  of  a  change  in  the  partnership. 

The  answer  then  set  forth  the  articles  of  agreement  thus  referred 
to.  They  were  dated  22nd  December,  1848,  and  made  between 
Mary  Ann  Harris  of  the  first  part,  John  Bowers  of  the  second  part, 
and  the  plaintiffs  of  the  third  part,  and  by  them  it  was  agreed 
that  Bowers  should  take  upon  himself  the  payment  of  all  the  out- 
standing debts  of  the  partnership  of  Harris  and  Bowers,  and  par- 
ticularly the  debt  due  to  Farley  &  Co.  of  17,448Z.,  as  settled  up  to 
that  date,  with  interest,  and  that  Bowers  should,  as  the  considera- 
tion for  Mary  Ann  Harris  retiring  from  the  partnership,  undertake 
to  give  up  to  her  within  three  years  next  ensuing  the  title-deeds 
relating  to  her  house  and  premises  in  the  Corn  Market,  Worcester, 
where  the  partnership  business  was  then  carried  on,  and  that  Bowers 
should  carry  on  the  business,  as  and  from  the  22nd  December,  upon 
his  own  account,  and  that  in  the  meantime  and  until  he  delivered 
up  her  title-deeds,  &c.,  he  should  pay  her  for  life  lOOL  per  annum, 
and  should  be  at  liberty  to  exonerate  himself  from  the  further 
payment  of  such  annuity  at  any  time  upon  his  handing  over  to 
M.  A.  Harris  her  title-deeds,  &c.,  and  paying  all  arrears  of  such 
annuity  up  to  such  time,  and  paying  the  partnership  debts, 
which  title-deeds  were  then  deposited  by  her  with  Farley  &  Co.  as 
a  collateral  security  for  the  floating  balance  of  their  debt ;  and  that 
Bowers  should  release  M.  A.  Harris  from  all  partnership  debts  and 
liabilities,  and  should  pay  Farley  &  Co.  the  debt  of  17,4482.  by 
monthly  instalments  of  2002.  per  month,  and  in  default  in  paying 
any  one  instalment,  *the  whole  debt  should  be  immediately  recover-  [  *ioo4  ] 
able,  with  all  interest  thereon ;  and  Bowers  should  execute  to 
Farley  &  Co.  his  bond  as  a  further  security  for  the  payment  of  said 
debt  in  manner  aforesaid;  and  that  such  bond  should  be  deemed 
and  taken  to  be  an  additional  or  a  collateral  security  only  for  the 
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Owen        payment  of  the  partnership  debt,  and  should  in  nowise  be  deemed 
HoMAv.      to  be  a  release,  satisfaction,  or  extinguishment  thereof,  or  .of  the 
liability  of  M.  A.  Harris ;  and  that  the  said  debt  should  be  payable 
to  Farley   &  Co.,  who  should  have  the  same  remedies  for  the 
recovery  thereof  as  if  said  bond  had  not  been  taken,  and  that 
while  such  instalments  should  be  duly  paid,  the  existing  sureties 
for  Farley  &  Go.*s  debt  of  17,4482.  should  not  be  proceeded  against, 
except  to  save  the  Statute  of  Limitations :  Provided  nevertheless, 
that  in  case  of  the  death,  bankruptcy,  or  insolvency  of  any  surety, 
then  the  whole  amount  due  from  him  or  her  to  be  immediately 
thereupon  paid  to  and  recoverable  by  Farley  &  Co. ;  and  that  if 
default  should  be  made  in  payment  of  any  instalment  of  2001.  a 
month,  or  if  any  surety  should  die  or  become  bankrupt  or  insol- 
vent, then  the  debts  of  the  sureties  should  be  immediately  thereupon 
recoverable  by  Farley  &  Co.,  who  should  be  at  liberty  to  take  pro- 
ceedings at  law  or  in  equity  against  all  or  any  of  such  sureties ; 
and  that  Bowers  should  forthwith  use  his  best  endeavours  to  dis- 
pose of  the  wine  and  spirit  trade,  the  moneys  arising  therefrom  to 
be  immediately  paid  to  Farley  &  Co.,  in  part  reduction  of  their 
debt ;  and  that  in  consideration  of  the  previous  articles  in  such 
agreement  contained,  and  of  said  debt  being  collaterally  secured 
by  the  bond  of  Bowers,  and  of  M.  A.  Harris  having  given  up  her 
interest  in  said  businesses,  the  appellants  agreed  with  M.  A.  Harris 
not  to  take  or  institute  any  proceedings  at  law  or  in  equity  or  in 
[  •1005  ]      bankruptcy  against  *her,  M.  A.  Harris,  for  recovery  from  her  of 
their  said  debt  of  17,4482.  or  any  part  thereof,  save  and  except  as 
might  be  necessary  for  the  purpose  of  recovering  the  same  against 
Bowers,  and  suing  and  proceeding  against  M.  A.  Harris  jointly 
with  said  John  Bowers  for  that  purpose,  and  save  and  except  that 
they  should  be  at  liberty  to  call  upon  M.  A.  Harris  to  execute  (and 
said  M.  A.  Harris  thereby  agreed,  when  so  called  upon,  to  execute) 
a  mortgage  to  them  of  the  said  premises  in  the  Corn  Market, 
Worcester,  with  the  usual  power  or  trusts  of  sale,  and  other  usual 
or  necessary  clauses  and  agreements,  but  that  such  mortgage  was 
not  to  contain  any  covenants  on  the  part  of  said  M.  A.  Harris  for 
the  payment  of  the  said  debt,  and  that  in  the  meantime,  and  until 
such  mortgage  should  be  so  executed,  the  title-deeds  and  writings 
of  the  said  premises  to  which  they  related  were  to  remain  liable  to 
said  debt  and  interest ;  and  it  was  thereby  provided  that  in  case 
the  appellants  should  bring  any  action  or  take  any  proceedings 
either  at  law  pr  in  equity  against  M,  A.  Harris  and  Bowers  for  the 
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purpose  of  recovering  any  portion  of  the  said  debt  from  Bowers,  it  Owkn 
was  expressly  understood  and  agreed  not  to  levy  execution  against  homan. 
M.  A.  Harris  or  against  her  real  or  personal  estate;  and  it  was 
thereby  agreed  that  the  several  matters  and  things  thereinbefore 
contained  should  be  forthwith  carried  out,  and  the  expenses 
attending  the  same,  as  also  the  expense  of  Farley  &  Co/s  solicitors, 
to  that  time,  should  be  borne  by  Bowers,  and  that  the  said  agree- 
ment, or  any  article,  clause,  matter,  or  thing  therein  contained,  or 
the  giving  or  accepting  the  said  bond  payable  by  instalments  as 
aforesaid,  should  not  in  anywise  or  in  any  event  be  deemed  or  con- 
strued to  prejudice,  annul,  or  otherwise  afifect  the  rights  or  remedies 
of  Farley  &  Co.,  upon  or  against  any  person  or  persons  liable  as 
sureties  or  otherwise,  or  as  drawers,  indorsers,  makers,  or  acceptors 
of  any  bill  or  bills  of  exchange,  or  promissory  note  or  notes,  or 
*other  securities  which  they,  Farley  &  Co.,  then  held,  but  that  all  [  •looe  ] 
such  persons  should  be  liable  thereon  by  virtue  of  such  securities 
to  the  same  extent  and  manner  as  they  otherwise  would  have  been 
had  those  presents  not  been  made,  or  such  bond  given,  any  rule  or 
practice  in  law  or  in  equity  to  the  contrary  notwithstanding ;  and 
that  Farley  &  Co.  should  not  take  or  institute  any  proceedings  at 
law  or  in  equity  against  Bowers  so  long  as  the  said  monthly  instal- 
ments of  200/.  per  month  were  duly  paid,  except  in  respect  of  the 
happening  of  the  events  thereinbefore  mentioned,  or  any  of  them, 
and  except  at  the  instance  or  request  of  the  said  sureties,  or  any  of 
them,  and  except  also  on  the  event  of  Bowers  making  default  in  any 
or  either  of  the  said  articles  therein  contained  on  his  part. 

The  answer  then  alleged  that  Bowers  executed  a  bond,  dated 
22nd  December,  1848,  to  the  plaintiffs,  in  the  penal  sum  of  84,8962.9 
and  that  it  was  by  such  bond  recited  that  Bowers  and  M.  A.  Harris, 
his  partner,  were  jointly  indebted  to  the  plaintiffs  in  the  sum  of 
17,4482.  on  their  banking  account  up  to  the  second  day  of  that 
month;  and  that  Bowers  had  to  execute  unto  the  plaintiffs  his 
bond  as  a  collateral  or  further  security  for  the  payment  to  them  of 
said  debt  of  17,4482.  by  instalments  in  manner  thereinafter  men- 
tioned ;  and  the  condition  of  the  said  bond  was,  that  if  Bowers,  his 
heirs,  &c.,  should  pay  unto  the  plaintiffs,  their  executors,  &c.,  the 
full  sum  of  17,4482.,  together  with  52.  per  cent,  interest,  to  be  com- 
puted from  the  2nd  of  that  month,  until  the  whole  of  the  said 
principal  sum  of  17,4482.  and  interest,  at  the  rate  aforesaid,  should 
have  been  fully  paid,  then  the  bond  was  to  be  void ;  and  it  was 
provided,  that  in  case  default  should  be  made  in  payment  of  any  of 
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Owen  ^^^  qq^{^  instalments,  the  whole  of  the  principal  sum  of  17,448L  and 
HoHAN.  interest,  or  so  much,  &c.,  should  forthwith  immediately  upon  such 
default  become  due  and  payable  to  the  said  plaintififs,  and  be  recover- 
able by  virtue  of  *the  bond.  And  that  if  Bowers  should  die,  or  become 
bankrupt,  insolvent,  or  make  any  composition  with  his  creditors,  or 
permit  any  execution  of  JUfi  facias  or  capias  ad  satisfaciendum  to 
issue  against  him  before  the  whole  of  the  debt  of  17,448Z.  and  interest 
had  been  paid  and  discharged  to  the  plaintiffs,  &c.,  then  that  the 
whole  of  the  principal  sum  of  17,448Z.  and  interest,  &c.,  should 
immediately  upon  such  death,  bankruptcy,  insolvency,  assignment, 
or  suffering  execution  to  issue,  as  the  case  might  be,  become  payable 
to  the  plaintiffs,  and  be  recoverable  by  virtue  of  said  bond. 

The  answer  then  alleged  an  indenture  made  between  M.  A. 
Harris  and  J.  Bowers  on  the  22nd  December,  1848,  by  which  they 
dissolved  their  partnership  from  that  day,  and  M.  A.  Harris 
assigned  to  Bowers  all  the  stock,  debts,  books,  &c.  It  then  set  forth 
an  indenture  of  the  29th  December,  1848,  between  M.  A.  Harris  and 
Bowers,  by  which,  after  reciting  their  previous  agreement  to  dissolve 
partnership,  and  the  existence  of  a  debt  of  17,448Z.  due  from  them  as 
partners  to  Farley  &  Co.,  and  that  Farley  &  Go.  held  as  a  collateral 
security  the  title-deeds  of  the  premises  occupied  by  Harris  and  Bowers 
in  Worcester,  with  an  agreement  by  her  to  execute  a  mortgage  of 
such  premises,  and  that  it  had  been  agreed  that  she  should  be 
released  from  all  personal  liability  for  the  payment  of  the  debt,  and 
that  Bowers  should  pay  the  whole  by  instalments,  but  so  as  not  to 
affect  the  deposit  of  the  title-deeds  which  should  remain  in  the 
hands  of  the  bankers;  and  reciting  the  articles  of  agreement  of 
22nd  December,  1848,  it  was  witnessed,  &c. ;  and  then  the  agree- 
ment of  the  22nd  December  was  carried  into  effect. 

The  answer  then  alleged  the  execution  and  deposit  of  deeds,  in 
conformity  with  the  agreements,  and  also  the  payment  of  large 
[•1008]  sums  of  money,  which  were  declared  to  *have  been  paid  to 
Farley  &  Co.  on  account  of  the  partnership  debts  of  Harris, 
Bowers  &  Co.,  and  it  went  on  to  state  various  particulars  in  order 
to  show  that  the  respondent  had  been  deceived  into  giving  these 
notes,  and  that  the  appellants  were  aware  of  all  the  circumstances 
under  which  she  had  given  them  ;  and  she  submitted  that,  by  the 
transactions  which  had  thus  taken  place,  she  was  released  as  surety 
from  the  payment  of  any  part  of  the  monies  theretofore  due  from 
Harris,  Bowers  &  Co.  to  Farley  &  Co. 

The  case  came  on  to  be  heard  on  a  motion  for  appointing  a 
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receiver ;  and  the  Master  of    thb  Bolls  made  an  order  for  a        Owkn 
receiver  (i),    which    order    was    taken    by    appeal    before    Lord       homan. 
Chancellor  Tburo,  who  directed  the  same  to  be  discharged.    The 
present  appeal  was  brought  against  his  Lordship's  decision. 

(At  the  beginning  of  the  argument  for  the  respondent,  it  was 
noticed  that  the  only  respondent  who  appeared  at  the  Bar  was 
Mrs.  Homan  ;  and  it  was  said  that  her  husband  had  not  even  been 
served  with  the  petition  of  appeal.  It  was  answered  that  he  was 
only  a  nominal  party,  and,  as  the  claim  related  entirely  to  the 
separate  estate  of  the  wife,  that  he  was  not  affected  by  it,  and  must 
stand  by  and  submit  to  any  decree  that  was  made ;  and  further, 
that  he  had  been  served  with  the  original  bill,  and  had  put  in  an 
answer  disclaiming  all  interest. 

The  Lord  Chancellor  : 

The  objection,  if  otherwise  well-founded,  could  not  be  urged  now. 
An  objection  for  defect  of  parties  must  be  taken  before  the  Appeal 
Committee.) 

Mr,  Rolt  and  Mr.  Hcdlett  for  the  appellants  : 

The  respondent  here,  a  married  woman,  is  possessed  of  separate 
property.  By  the  principles  of  equity,  that  property  became  liable 
to  the  payment  of  the  securities  she  *had  joined  in  making.  This  f  *1009  ] 
liability  can  only  be  enforced  as  against  a  married  woman  by  the 
Court  granting  the  application  for  a  receiver.  The  respondent  has 
a  power  of  appointment,  but  cannot  be  compelled  to  exercise  it, 
and,  except  that,  she  has  only  a  life  estate  in  the  property.  She 
is  nearly  eighty  years  of  age,  and  under  these  circumstances  the 
appellants  are  entitled  to  the  order  for  a  receiver,  for  as  to  them 
the  property  must  be  deemed  perishable  property.  The  respondent 
is  a  surety  to  the  appellants  on  behalf  of  their  debtor.  They  have 
entered  into  an  arrangement  with  that  debtor,  by  which  they  have 
given  him  time,  and  which  may  be  taken  to  have  been  entered  into 
without  the  knowledge  of  the  surety ;  but  the  creditor  expressly 
reserved  all  his  rights  against  the  surety,  and  the  question  is, 
whether  that  giving  of  time  to  the  principal  could,  under  these 
circumstances,  operate  as  a  release  of  the  surety  ?  It  is  submitted 
that  no  such  effect  can  be  attributed  to  it. 

[They  cited  Ex  parte  Gifford  (2),  Boulibee  v.  Sttibbs  (8),  The  Bank  of 

(1)  88B.  B.  463  (13  Beay.  196).  (3)  11  B.  B.  141  (18  Vee.  20). 

(2)  6  B.  B.  63  (6  Ves.  805). 
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OwBK        Ireland  v.  Beresford  (1),  Kearsley  v.  Cole  (2),  Smith  v.  Winter  (s), 
Roman.       Wyke  v.  Rogers  (4),  and  other  cases  upon  this  point.] 

[  1016  ]  Mr.  RoupeU  and  Mr.  Elderton  for  the  respondent,   [contended 

that  she  was  discharged  from  liability  by  the  arrangement  between 
the  appellants  and  the  debtor ;  but  as  the  appeal  was  dismissed  on 
a  different  ground,  it  becomes  unnecessary  to  refer  to  their  argu- 
ments or  to  the  CHses  cited  by  them  upon  that  point]. 

[  1026  ]  Mr.  Roll,  in  reply. 

Aug.^.      The  Lord  Chancellor: 

[  1029  ]  This  case  was  heard  some  time  since  at  your  Lordships*  Bar, 

when  the  circumstances  under  which  it  came  before  you  on  appeal 

[  •loao  ]  appeared  to  be  these.  (His  Lordship  here  *stated  the  parties, 
their  situation,  and  interests,  and  the  chief  allegations  in  the  bill 
and  answer.)  The  substance  of  the  transaction,  as  stated  in  the 
answer,  is,  that  Mrs.  Homan,  at  the  instance  of  her  nephew,  joined 
him,  in  December,  1844,  in  a  promissory  note  for  lOOZ.,  in  order 
to  enable  him  to  borrow  money  from  the  Bank  on  that  security ; 
that  some  tune  afterwards,  on  his  representations  that  the  note 
had  been  duly  taken  up  and  paid,  she  joined  him  in  another  note 
for  6002.  for  the  same  purpose ;  and  again,  on  a  third  occasion,  in 
a  further  note  for  8002.,  on  a  like  representation  that  the  two 
former  notes  had  been  duly  taken  up  and  paid.  It  is  necessary 
also  to  bear  in  mind  Mrs.  Homan's  account  of  an  interview  between 
herself  and  the  plaintiff  Gutch,  who  was  accompanied  by  Mr. 
Hyde,  his  solicitor.  She  says :  "  That  about  a  month  previously 
to  the  time  of  the  bankruptcy  of  Bowers,  and,  as  she  best  recollects, 
on  or  about  the  9th  of  July,  1849,  the  plaintiff  Gutch,  accom- 
panied by  his  solicitor,  Mr.  Hyde,  of  the  city  of  Worcester,  came  to 
the  residence  of  defendant,  at  Welland,  and  produced  various 
documents  purporting  to  be  bills  of  exchange,  or  promissory  notes, 
which,  as  she  best  recollects,  Mr.  Hyde  represented  that  she  was 
liable  to  pay :  That  having  called  into  the  room  Mrs.  Jane  Bayes, 
a  sister  of  Bowers,  she  requested  Mrs.  Jane  Bayes  to  take  the 
particulars  of  said  bills  of  exchange,  or  promissory  notes,  but  thai 
Mrs.  Jane  Bayes  requested  Mr.  Hyde  to  take  such  particulars, 
which,  as  defendant  believes,  he  did :  That  Mr.  Hyde  then,  in  the 
presence  of  Mrs.  Jane  Bayes,  asked  defendant  what  she  meant  to 

(1)  19  B.  B.  50  (6  Dow,  233).  (3)  51  B.  R  678  (4  M.  &  W.  454). 

(2)  73  B.  B.  436  (16  M.  &  W.  128).  (4)  91  B.  B.  133  (1 D.  M.  &  G.  408). 
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do  with  respect  to  payment  of  them,  or  to  that  effect,  and  that  she,  Owbm 
defendant,  replied  that  she  was  not  liable  to  pay  them,  and  could  not  homan. 
pay  them,  and  that,  in  fact,  Bowers  owed  her  money,  or  expressed 
herself  to  that  effect."  She  was  then  asked  about  the  bills  or  notes, 
and  ^denied  her  signature  to  them,  andstated, ''  as  she  then  believed,  [  *i03i  ] 
and  still  believes,  that  she  never  joined  Bowers,  or  any  one  else,  in  a 
bill  of  exchange  for  S,OOOZ.,  and  added,  that  she  never  joined  Bowers 
in  any  bill  of  exchange,  but  for  a  small  amount ;  and  that  Bowers 
had  always  told  her  that  they  had  been  taken  up,  or  expressed 
himself  to  that  effect ;  and  defendant  added,  as  the  fact  was,  that 
Bowers  owed  her  money,  and  that  the  bankers  wBre  aware  of  it ; 
and  that  she  had  asked  him  some  time  since  for  better  security 
than  she  held,  and  that  he  had  told  her  that  he  was  about  pur- 
chasing the  premises  in  the  Corn  Market,  and  that  she  should 
have  the  deeds,  or  made  some  statement  to  that  effect,  and  that  the 
plaintiff  Gutch  remarked  that  he  and  his  co-partners  had  had  those 
deeds  for  the  last  five  years,  or  to  that  effect :  That  said  plaintiff 
afterwards  asked  defendant  what  was  to  be  done  with  respect  to 
the  bills  of  exchange,  or  promissory  notes,  and  that  Mrs.  Jane 
Bayes  replied  he  must  take  them  to  Worcester,  and  make  those 
pay  who  had  the  money  from  him  and  his  co-partner,  for  defendant 
had  nothing  to  do  with  it,  or  expressed  herself  to  such  or  the  like 
effect,  and  that  plaintiff  Gutch  replied  that  they  could  not  do  that, 
for  they  (meaning  Mary  Ann  Harris  and  John  Bowers)  owed  them 
more  than  that  on  another  account,  or  expressed  himself  to  that 
effect ;  and  also  said,  to  justify  himself  and  his  partner  for  having 
trusted  Harris  and  Bowers,  that  it  was  the  best  ready-money  account 
in  Worcester  ;  that  they  turned  from  70,000Z.  to  80,000Z.  a  year,  and 
that  their  (appellants')  managing  clerk  had,  in  or  about  January, 
1849,  been  engaged  for  three  days  and  nights  in  investigating  the 
affairs  of  the  firm  of  Harris,  Bowers  and  Co.,  and  that  they  were 
then  worth  11,000Z.,  or  expressed  himself  to  such  or  the  like  effect." 

The  plaintiffs  moved  for  the  appointment  of  a  receiver,  *which      [  •io82  ] 
was  granted  by  Lord  Langdale,  whose  order  was  reversed  by  Lord 
Truro,  and  the  case  has  now  come  by  way  of  appeal  to  your  Lord- 
ships.    The  question  to  be  decided  is,  whether  this  House  ought  to 
reverse  Lord  Truro's  order. 

The  receiver,  if  appointed  in  this  case,  must  be  appointed  on  the 
principle  on  which  the  Court  of  Chancery  acts,  of  preserving 
property  pending  the  litigation  which  is  to  decide  the  right  of  the 
litigant   parties.     Li   such  oases   the  Court   must   of  necessity 
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Owen  exercise  a  discretion  as  to  whether  it  will  or  will  not  take  possession 
HoMAN.  of  the  property  by  its  oflScer.  No  positive  unvarying  rule  can  be 
laid  down  as  to  whether  the  Court  will  or  will  not  interfere  by  this 
kind  of  interim  protection  of  the  property.  Where,  indeed,  the 
property  is  as  it  were  in  medio,  in  the  enjoyment  of  no  one,  the 
Court  can  hardly  do  wrong  in  taking  possession.  It  is  the  common 
interest  of  all  parties  that  the  Court  should  prevent  a  scramble. 
Such  is  the  case  when  a  receiver  of  a  property  of  a  deceased  person 
is  appointed  pending  a  litigation  in  the  Ecclesiastical  Court  as  to 
the  right  of  probate  or  administration.  No  one  is  in  the  actual 
lawful  enjoyment  of  property  so  circumstanced,  and  no  wrong  can 
be  done  to  anyone  by  taking  and  preserving  it  for  the  benefit  of  the 
successful  litigant.  But  where  the  object  of  the  plaintiff  is  to 
assert  a  right  to  property  of  which  the  defendant  is  in  the 
enjoyment,  the  case  is  necessarily  involved  in  further  ques- 
tions. The  Court  by  taking  possession  at  the  instance  of  the 
plaintiff  may  be  doing  a  wrong  to  the  defendant ;  in  some  cases  an 
irreparable  wrong.  If  the  plaintiff  should  eventually  fail  in 
establishing  his  right  against  the  defendant,  the  Court  may  by 
its  interim  interference  have  caused  mischief  to  the  defendant  for 
which  the  subsequent  restoration  of  the  property  may  afford  no 
[*103S]  adequate  compensation.  *In  all  cases,  therefore,  where  the  Court 
interferes  by  appointing  a  receiver  of  property  in  the  possession  of 
the  defendant  before  the  title  of  the  plaintiff  is  established  by 
decree,  it  exercises  a  discretion  to  be  governed  by  all  the  circum- 
stances of  the  case. 

When  the  evidence  on  which  the  Court  is  to  act  (here  the  only 
evidence  is  the  answer  of  Mrs.  Homan)  is  very  clear  in  favour  of 
the  plaintiff,  then  the  risk  of  eventual  injury  to  the  defendant  is 
very  small,  and  the  Court  does  not  hesitate  to  interfere.  Where 
there  is  more  of  doubt,  there  is  of  course  more  of  diflSculty;  the 
question  is  one  of  degree,  as  to  which,  therefore,  it  is  impossible  to 
lay  down  any  precise  and  unvarying  rule.  In  this  case  Lord 
Truro  did  not  think  the  title  of  the  plaintiff  was  so  clearly  made 
out  as  to  justify  the  Court  in  turning  the  defendant  out  of  possession 
before  the  plaintiffs  had  finally  established  their  right,  and  I  am  not 
prepared  to  say  that  the  conclusion  at  which  he  arrived  was  wrong ; 
on  the  contrary,  I  think  it  was  right. 

There  is  no  doubt  upon  the  face  of  this  answer,  the  only  evidence 
on  which  the  Court  can  here  act,  that  the  defendant  was  induced  to 
sign  the  notes  in  question  on  representations,  made   to   her  by 
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Bowers,  altogether  false.  She  states  her  belief  that  the  bankers,  Owen 
now  represented  by  the  plaintiffs,  were  cognizant  of  all  the  repre-  homaw. 
sentations  so  made  to  her.  I  do  not  place  much  reliance  on  the  fact 
that  she  states  this  to  be  her  belief,  because  no  doubt  it  is  to  be 
treated  merely  as  the  inference  which  she  draws  from  the  facts 
stated  in  the  answer,  and  not  as  a  belief  grounded  on  other  matters 
known  to  herself  alone.  But  the  question  is,  whether  the  facts 
stated  do  not  fairly  warrant  such  a  belief. 

The  case  of  the  plaintiffs  is  one  full  of  suspicion.  The  defendant 
was  an  old  lady  of  the  age  of  seventy-five  at  the  date  of  the  earliest 
transaction  in  December,  1844.  She  *had  married  a  second  husband  [  *10S4  ] 
in  1886,  when  she  was  sixty-six  or  sixty-seven  years  of  age,  and  in 
March,  1850,  when  she  put  in  her  answer,  she  had  been  for  some  years 
living  apart  from  this  husband.  Her  memory  had  been  impaired 
by  reason  of  a  serious  accident  in  the  summer  of  1848,  and  she  had 
been  placed  in  some  difficulty  by  the  absconding  of  two  solicitors 
whom  she  had  successively  employed  to  manage  her  property. 

It  is  impossible  not  to  believe  that  the  bankers  must  have  known 
what  were  the  circumstances  of  the  defendant.  Though  she  did 
not  (so  far  as  it  appears)  keep  an  account  with  them,  yet  she  had  on 
more  than  one  occasion  called  at  the  Bank,  and  their  managing  clerk 
frequently  visited  at  her  house  at  Welland,  and  so  appears  to  have 
been  on  terms  of  intimacy  with  her,  Welland  being  near  Upton,  one 
stage  from  Worcester.  The  bankers  before  they  acted  on  the  faith 
of  defendant's  security  must  have  made  inquiries  and  ascertained, 
if  they  did  not  previously  know  it,  that  the  defendant  was  an  infirm 
old  lady,  not  having  (so  far  as  it  appears)  any  one  near  her  to 
protect  or  advise  her  on  matters  of  business.  She  was  a  married 
woman,  and  they  must  therefore  have  satisfied  themselves  that  she 
had  separate  property,  otherwise  they  would  have  known  that  her 
promissory  note  was  mere  waste  paper.  They  could  not  but  have 
known  that  Bowers,  at  the  date  of  the  several  notes,  was  pressed 
for  money,  in  fact  within  less  than  a  year  after  the  date  of  the  last 
note  he  had  become  hopelessly  insolvent.  They  could  hardly  have 
supposed  that  the  defendant  knew  the  state  of  her  nephew's  affairs ; 
in  other  words,  they  must  have  suspected  that  he  deceived  her  in 
order  to  get  her  to  give  securities  which  would  enable  them  to  strip 
her  of  all  her  property  for  her  life,  unless  (which  they  must  have 
known  was  highly  improbable)  Bowers  himself  should  be  able  to 
pay  his  debts. 

Without  saying  that  in  every  case  a  creditor  is  bound  *to  inquire      f 

E.B. VOL.  XCIV.     '  84 
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OwEK  under  what  circumstances  his  debtor  has  obtamed  the  concurrence 
HoMAK.  ^^  ^  surety,  it  may  safely  be  stated  that  if  the  dealings  are  such  as 
fairly  to  lead  a  reasonable  man  to  believe  that  fraud  must  have  been 
used  in  order  to  obtain  such  concurrence,  he  is  bound  to  make 
inquiry,  and  cannot  shelter  himself  under  the  plea  that  he  was  not 
called  on  to  ask,  and  did  not  ask,  any  questions  on  the  subject.  In 
some  cases  wilful  ignorance  is  not  to  be  distinguished  in  its 
equitable  consequences  from  knowledge.  If  a  person  abstains  from 
inquiry  because  he  sees  that  the  result  of  inquiry  will  probably  be 
to  show  that  a  transfiiction  in  which  he  is  engaging  is  tainted  with 
fraud,  his  want  of  knowledge  of  the  fraud  will  afiford  no  excuse. 
Now,  here,  not  only  were  the  circumstances  such  (I  take  them  of 
course  solely  from  the  answer)  as  made  the  inquiry  natural,  but 
they  were  such  as  made  abstaining  from  the  inquiry  unnatural. 
The  two  intermediate  securities  stated  in  the  bill  were  acceptances 
by  the  defendant  at  three  months,  and  yet  the  bankers  never  applied 
to  her  at  the  end  of  the  three  months  when  the  bills  became  due ; 
they  held  one  of  them  for  above  a  year  and  a  quarter  after  it  was 
due,  and  eventually,  without  any  communication  with  Mrs.  Homan, 
took  from  Bowers  a  new  promissory  note  by  way  of  substitution ; 
so  that  I  confess  the  beUef  to  which  the  defendant  pledges  her  oath, 
that  the  bankers  were  aware  of  the  representations  made  by  Bowers 
to  the  defendant,  seems  to  me  to  rest  on  very  solid  foundation. 

In  these  circumstances,  then,  is  it  reasonable  for  the  Court  to  put 
the  defendant  out  of  j^ossession  of  her  property  during  the  progress 
of  the  cause,  and  while  the  plaintififs  are  establishing  their  title  ?  I 
cannot  think  that  such  a  course  would  be  fair  and  proper.  The 
probabilities  are  so  great  that  the  defendant  was  imposed  upon,  that 
[  'lOHe  ]  ^^1^  might  and  ought  to  have  been  known  to  the  plaintiffs ;  *and 
the  evil  to  the  defendant,  which  must  be  the  result  of  taking  from 
her,  at  eighty  years  of  age,  the  enjoyment  of  all  her  property,  in  the 
chance  that  the  plaintiffs  may  eventually  make  out  a  claim  against 
her,  is  so  severe  that  I  cannot  think  it  reasonable  to  deprive  her  of 
her  property  till  the  title  of  the  plaintiffs  is  established  by  decree. 
The  plaintiffs  here  do  not  claim  as  specific  appointees  of  any  part 
of  the  defendant's  separate  estate.  They  are  merely  in  the  nature 
of  general  creditors  seeking  to  obtain  payment  by  a  sort  of  equitable 
action  of  assumpsit  or  debt.  In  such  a  case  it  is  a  strong  exercise 
of  authority  to  deprive  the  defendant,  on  motion,  of  property  on 
which  the  plaintiffs  have  no  specific  claim,  in  order  that,  if  they 
establish  their  claim  as  creditors,  there  may  be  assets  wherewith 
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to  satisfy  them.  I  do  not  mean  to  say  that  such  a  course  may  owbn 
not  be  taken,  though  I  have  not  discovered  any  authority  for  it.  homan 
Perhaps  the  anomalous  nature  of  the  right,  where  a  plaintifif  is 
claiming  as  a  general  creditor  of  a  married  woman,  and  is  seeking 
payment  out  of  her  separate  estate,  and  the  inability  of  tbe  Court 
to  govern  the  proceedings  in  equity  in  such  a  case  by  rules  strictly 
conformable  to  those  which  regulate  an  action  at  law,  may  warrant 
the  interim  interference  by  a  receiver.  But  a  chance  of  doing  a 
wrong  to  the  defendant  in  such  case  b  certainly  much  greater,  and 
much  more  apparent,  than  where  a  right  asserted  is  a  right  against 
some  specific  fund  or  estate. 

I  may  add,  that  in  all  cases  where  the  Court  summarily  interferes 
on  motion  against  the  legal  title,  or  the  possession  of  the  defendant, 
it  has  a  right  to  expect  the  plaintififs  to  proceed  with  the  most  com- 
plete and  honest  diligence  to  obtain  a  decree.  Now  here  no  step 
whatever  has  been  taken  by  the  plaintififs ;  they  are  still  as  far  as 
ever  from  a  decree,  though  more  than  three  years  have  elapsed 
since  *the  answer.  I  do  not  refer  to  this  as  a  ground  on  which  [  *1037  ] 
alone  it  would  be  safe  to  act ;  but  in  a  matter  which  is  necessarily 
one  of  discretion  for  the  Judge,  it  is  a  circumstance  not  without  its 
weight,  tending  as  it  does  to  the  inference  that  the  plaintiffs  relied 
on  the  immediate  pressure  of  a  receiver,  rather  than  on  their  chance 
of  final  success. 

For  these  reasons,  I  think  that  Lord  Truro  was  right  in  discharg- 
ing the  order.  I  am  aware  that  the  grounds  on  which  my  opinion 
rests  are  not  those,  or  not  exclusively  or  mainly  those,  on  which 
Lord  Truro  relied ;  he  did,  indeed,  refer  to  them  ;  but,  obviously, 
the  main  ground  of  the  judgment  now  under  appeal  was,  that  a 
creditor  who  has  given  time  to  his  principal  debtor  cannot  effectually 
reserve  his  right  against  the  surety,  or,  at  all  events,  that  the  nature 
of  the  deeds  and  transactions  in  this  case  prevented  the  plaintiffs 
from  doing  so.  The  view  which  I  have  taken  of  the  facts  here 
makes  it  unnecessary  for  me  to  go  into  this  question  ;  but  I  should 
be  doing  wrong  if  I  did  not  state,  with  all  deference  to  the  very 
able  Judge  whose  decision  is  now  under  review,  that  I  cannot  par- 
ticipate in  his  doubts  so  far  as  relates  to  this  general  question.  It 
may  possibly  be  that  here  the  giving  of  the  bond,  and  the  very 
special  nature  of  the  arrangement,  may  have  created  difficulties 
which  have  the  effect  of  taking  this  case  out  of  the  general  rule. 
On  that  point  I  give  no  opinion.  But  that  a  general  rule  exists, 
such  as  is  contended  for  by  the  plaintiffs,  I  should,  but  for  the  high 
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authority  of  the  judgment  now  under  appeal,  have  thought  to  be  a 
matter  beyond  doubt ;  I  should  have  thought,  on  principle  as  well 
as  on  authority,  that  it  must  be  competent  to  a  creditor  to  contract 
with  his  principal  debtor  to  give  him  time,  so  far  as  he  can  lawfully 
and  effectually  do  so  without  prejudicing  his  right  against  the 
surety.  If  he  may  do  this  by  contract  in  these  express  terms,  the 
question  *in  every  case  must  be  whether  the  contract,  however 
worded,  has  not  that  meaning.  I  must,  therefore,  guard  myself 
against  being  thought  to  acquiesce  in  the  opinion  that  such  a 
reservation  against  the  sureties  is  not  effectual. 

My  judgment,  however,  in  this  case  rests  on  different  grounds,  to 
which  I  shall  not  again  trouble  your  Lordships  by  referring ;  and  I 
need  hardly  add  that  the  facts  at  the  hearing  may  turn  out  to  be 
quite  different  from  those  which  the  answer  represents.  But  in  the 
meantime,  I  think  it  would  be  unjust,  under  the  circumstances,  as 
set  forth  upon  this  answer,  to  take  any  interim  step  against  the 
property  of  the  defendant.  The  course  which  I  recommend  your 
Lordships  to  take  is,  to  dismiss  the  appeal,  making  the  respondent's 
costs  of  the  appeal  costs  in  the  cause. 

Order  appealed  from  affii-med,  and  appeal  dismissed 
accordingly.  The  respondent's  costs  of  appeal  to 
be  costs  in  the  cause. 


1864. 
Feb.  9. 

Lord 

Gbanwokth. 

L.C. 

Lord  Bt. 
Leonards. 

[  1039  ] 


MAUNSELL   v.  HEDGES  (1). 

(4  H.  L.  C.  1039—1064.) 

[The  respondents  named  in  the  report  are  Robert  Hedges  (the  comma 
which  one  would  expect  here  being  omitted)  Eyre  White  and  others :  hence 
the  case  is  sometimes  cited  and  indexed  as  Mannsell  v.  TTAf'^^.] 

On  a  treaty  respecting  the  marriage  of  H.  M.,  who  was  believed  to  have 
considerable  expectations  from  his  uncle,  H.  E.,  the  guardians  of  the  lady 
desired  a  settlement ;  and  H.  M.  addressed  a  letter  to  H.  E.,  who  answered, 
'*  I  have  wade  my  will,  and  left  you  my  property  in  the  county  of  T.,  which 
is  very  considerable."  The  guardians  still  refused  their  consent,  *' until  a 
suitable  settlement  shall  be  made  by  Mr.  H.  E.  of  real  estate  upon  the 
maiTiage,  in  the  usual  course  of  settlement,  and  until  the  sum  of  10,000/. 
shall  be  secured  to  the  trustees  of  the  estate  "  of  the  father  of  the  lady,  from 
whom  H.  M.  had  some  time  before  borrowed  that  money,  in  order  to  become 
a  partner  in  a  Bank.  The  resolution  of  the  trustees  was  communicated  to 
H.  E.,  who,  in  September,  1815,  wrote,  "My  sentiments  respecting  you 


(1)  J<yrden  v.  Money  (1854)  5  H.  L.O. 
185  ;  Alder$on  v.  Maddison  (1880)  5 
Ex.  D.  293, 304  (revd.  7  a  B.  Div.  174, 
50  L.  J.  a  B.  466 ;  8  App.  Cas.  467, 


52  L.  J.  Q.  B.  737);  Daahwood  r. 
Jermyn  (1879)  12  Oh.  D.  776;  Be 
FickuB  [1900]  1  Ch.  331,  69  L.  J.  Ch. 
161. 
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oontinae  unalterable ;  however,  I  shall  never  settle  part  of  my  property     Mauk&ell 
out  of  my  power  while  I  exist ;  my  will  has  been  made  for  some  time,  and  v, 

I  am  confident  that  I  shall  never  alter  it  to  your  disadvantage.  I  have  Hedges. 
mentioned  before,  and  I  again  repeat,  that  my  county  of  Tipperary  estate 
will  come  to  you  at  my  death,  unless  some  unforeseen  occurrence  should 
take  place.  I  have  never  settled  anything  on  any  of  my  nephews,  and  I 
should  give  cause  for  jealousy  if  I  was  to  deviate  in  this  instance  from  a 
resolution  I  have  long  made.*'  This  answer  was,  at  the  desire  of  H.  E., 
communicated  to  the  guardians,  who,  in  March,  1816,  consented  to  the  pro- 
posed marriage,  which  accordingly  took  place  in  July  of  that  year.  A 
settlement  was  then  drawn  up,  in  which  it  was  recited,  that  ''  H.  M.  has 
recuson  to  expect  that  he  will,  upon  the  decease  of  H.  E.,  become  entitled, 
by  virtue  of  the  wiU  of  H.  E.,  to  a  certain  portion  of  his  estate  and  pro- 
perty, pursuant  to  the  declaration  of  H.  E.,  contained  in  his  letter  to  H.  M. 
of  September,  1815.*'  H.  E.  was  made  one  of  the  trustees  of  the  settle- 
ment, and,  about  twelve  months-  afterwards,  he  executed  the  deed ;  but 
there  was  no  evidence  that  he  knew  anything  of  its  contents  beyond  the 
fact  that  he  was  named  as  one  of  the  trustees.  H.  R  afterwards  devised 
his  property  to  other  persons : 

Held,  affirming  the  decision  of  the  Court  below,  that  H.  M.  could  not 
maintain  a  suit  to  compel  the  trustees  under  the  will  of  H.  E.  to  convey 
the  Tipperary  estate  to  him,  for  that  H.  E.'s  letters  did  not  amount  to  a 
contract  to  settle  it  on  him. 

The  appellants  instituted  a  suit  in  the  Court  of  Chancery  in       [  1040  ] 
Ireland,  for  the  purpose  of  having  certain 'estates  in  the  county  of 
Tipperary,  the  property  of  the  late  Robert  Hedges  Eyre,  conveyed  to 
the  uses  of  the  settlement  made  on  their  marriage. 

Mr.  Eyre  was  a  bachelor,  and  had  no  surviving  brother,  but  he 
had  two  sisters,  one  of  whom  had  married  the  father  of  the  present 
Earl  of  Bantry,  and  the  other  had  married  George  Maunsell,  Esq. 
The  appellant  was  one  of  the  children  of  Mr.  George  Maunsell,  and 
had  been  in  the  army,  had  quitted  it,  and,  in  September,  1814, 
became  a  partner  in  a  Bank  at  Limerick.  The  chief  partner  had, 
nearly  up  to  that  time,  been  a  Mr.  Thomas  Maunsell  (an  uncle  of 
the  male  appellant),  who  had  lent  the  appellant  the  sum  of  10,0002., 
which  (with  some  other  money)  the  appellant  had  paid  in  as  his 
share  in  the  capital  in  the  Bank,  and  to  secure  the  repayment  of 
which,  he  gave  a  bond  to  his  uncle.  The  different  members  of  the 
family  had  settled  among  themselves  how  the  property  of  the 
bachelor  uncle  (which  was  very  considerable)  was  to  be  divided,  and 
the  appellant  was  considered  to  be  likely  to  obtain  possession  of 
certain  estates  in  the  county  of  Tipperary. 

The  other  appellant,  Elizabeth  Dorothea  Maunsell,  was  then  a 
minor  under  the  age  of  sixteen.  She  was  the  daughter  of  Thomas 
Maunsell  (then  recently  deceased),  and  was  entitled,  under  the  will 
of  her  father,  to  a  moiety  of  his  estates,  which  were  of  considerable 
value,  and  under  the  control  of    four  guardians,  who  were  her 
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MAuvBsr.L    mother  Dorothea  Grace  Maunsell,  her  uncle  Robert  Maunsell,  and 

HKDaiM.     IMUiam  Gabbett  and  Francis  Gore.     The  appellant,  her  cousin, 

Robert  Hedges  Maunsell,  made  her  an  offer  of  marriage. 

Some  correspondence  took  place  between  the  appellant  and 
[  *^o**i  ]  Mr.  Eyre  relative  to  the  condition  in  life  of  the  *former,  and  to  his 
project  of  marriage.  The  appellant  wanted  Mr.  Eyre's  assistance, 
in  order  to  be  able  to  make  a  settlement  which  would  be  satisfactory 
to  the  guardians  of  the  young  lady.  On  the  letters  written  by  Mr. 
Eyre  the  appellant's  claim  was  founded.  On  the  19th  September, 
1814,  Mr.  Eyre  wrote,  **  I  should  wish  much  to  pay  my  respects  to 
your  good  aunt  and  her  fair  daughters,  which  I  intend  doing 
as  soon  as  possible.  I  am  anxious  to  know  the  person  you  are 
so  much  interested  about.  I  sincerely  hope  to  see  you  both  happy, 
which,  from  my  knowledge  of  you  and  her  character,  admits  of  little 
doubt.  I  have  made  my  will,  and  left  you  my  property  in  the 
county  of  Tipperary,  which  is  very  considerable ;  Richard  knows 
the  situation  of  it." 

Again,  on  the  27th  October,  1814,  Mr.  Eyre  wrote,  "  My  senti- 
ments continue  unalterable  respecting  your  banking  speculations  ; 
I  am  sincerely  sorry  that  you  ever  embarked  in  them  ;  you  are  now 
committed,  and  must  get  out  of  the  scrape  as  well  as  you  can. 
There  cannot  be  a  stronger  proof  of  your  aunt's  and  fair  cousin's 
esteem  for  you  than  their  sentiments  expressed  on  the  late  unpleasant 
business.  I  sincerely  hope  that  nothing  may  occur  to  prevent  so 
desirable  a  union ;  it  is  incumbent  on  you  to  pay  them  every 
attention." 

On  the  9th  December,  1814,  Mr.  Eyre  wrote,  "  I  do,  I  have,  and 
ever  shall  disapprove  of  your  being  concerned  in  banking  business  ; 
therefore  be  assured  that  I  did  not  go  security  by  way  of  any  encour- 
agement to  you  to  persevere  in  that  line ;  however,  I  wish  every 
success  to  your  new  firm."  "  I  think  you  stand  every  chance 
of  being  very  happy  in  the  matrimonial  way,  should  you  be  united 
to  the  young  lady  you  mention.  The  education  she  has  received  in 
my  mind  is  more  likely  to  make  her  a  good  wife  and  an  agreeable 
companion,  than  if  she  had  been  more  in  the  world ;  a  year  and 
[  *io42  ]  a  half  is  a  great  while  to  ^wait,  and  many  changes  may  take  place 
before  then ;  be  not  too  sanguine,  lest  something  may  interfere  to 
disappoint  your  wishes." 

On  the  17th  of  August,  1815,  Mr.  Eyre  wrote,  **  I  am  not  at  all 
surprised  at  what  you  tell  me  respecting  your  uncle  Maunsell 
(Robert  Maunsell,  one  of  the  guardians) ;  he  has  acted  in  the  most 
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unkind  and  selfish  manner ;  he  cannot  have  the  interest  of  the     maunbbll 

young  lady  at  heart ;  he  must  have  some  one  of  his  own  children      hbdges. 

in  view  to  possess  her  property,  without  being  interested  for  her 

good  qualities.     If  the  young  lady  and  her  mother  feel  disposed  to 

make  you  happy,  I  do  not  see  how  he  can  prevent  it ;  he  cannot 

have  any  objection  to  you,  arid  as  for  her  property,  I  hope  that 

you  will  hereafter  be  fully  entitled  to  it."   These  letters  (together  with 

others  of  a  similar  kind)  were  regularly  communicated  to  the  guardians, 

who  held  various  meetings  on  the  subject  of  the  proposed  marriage. 

On  the  80th  August,  1815,  the  two  guardians,  Gabbett  and  Gore, 
signed  a  memorandum  in  the  following  words :  '^  At  a  meeting  this 
day,  we  think  it  right  to  state  to  Mrs.  Maunsell  that,  under  all  the 
circumstances,  our  opinion  is,  that  until  Miss  Maunsell  attains  the 
age  of  17  years,  and  until  a  suitable  settlement  shall  be  then  made 
by  Mr.  Hedges  (Eyre)  of  real  estate  upon  the  marriage  in  the 
usual  course  of  settlement,  and  until  the  sum  of  10,0002.  shall  be 
secured  to  the  trustees  of  the  estate  named  in  the  late  Mr. 
Maunseirs  will,  being  the  sum  lent  to  Mr.  Robert  Hedges  Maunsell 
on  bis  bond,  dated  Ist  July,  1814,  it  would  not  be  advisable  that  a 
marriage  should  take  place;  and  unless  Miss  Maunsell  shall, 
on  her  attaining  the  age  of  17,  retain  the  same  sentiments  respecting 
Mr.  Robert  Hedges  Maunsell  as  she  now  does,  we  think  no  union 
ought  to  take  place."  Robert  Maunsell,  the  other  guardian,  at  the 
foot  thereof  wrote  and  signed  a  memorandum  in  the  following 
words :  **  Having  given  an  opinion  *on  the  subject,  in  writing,  to  [  •lOiS  ] 
Mrs.  Maunsell,  that  18  should  be  the  age  for  marriage,  I  now 
accede  to  the  age  of  17,  as  it  appears  to  be  the  particular  wish  of 
Mrs.  Maunsell,  provided  the  10,000/.  lent  to  Robert  Hedges  Maunsell 
is  well  secured  to  the  satisfaction  of  the  trustees,  Robert  Maunsell 
and  William  Gabbett,  as  also  that  a  proper  settlement  shall  be 
made  for  Miss  Elizabeth  Dorothea  Maunsell  before  the  marriage 
takes  place." 

The  appellant  hereupon  again  applied  to  Mr.  Eyre,  who,  on  the 
4th  September,  1815,  wrote  a  letter  in  the  following  words,  viz. : 
'*My  dbar  Robert, — My  sentiments  respecting  you  continue 
unalterable  ;  however,  I  shall  never  settle  any  part  of  my  property 
out  of  my  power,  so  long  as  I  exist ;  my  will  has  been  made  for 
some  time,  and  I  am  conBdent  that  I  shall  never  alter  it  to  your 
disadvantage.  I  have  mentioned  before,  and  I  again  repeat,  that 
my  county  of  Tipperary  estate  will  come  to  you  at  my  death, 
unless  some  unforeseen  occurrence  should  take  place.    I  have  never 
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Maunsell  settled  anything  on  any  of  my  nephews,  and  1  should  give  cause 
Hbdobs.  for  jealousy  if  I  was  to  deviate  in  this  instance  from  a  resolution  I 
have  long  made.  Be  assured  that  nothing  would  give  me  more 
pleasure  than  to  hear  of  your  union  with  the  object  of  your  fondest 
wishes,  and  I  should  be  concerned  that  the  resolution  I  have  made 
should  retard  your  happiness ;  however,  I  hope  you  will  give  me 
credit  in  believing  that  I  am  only  actuated  by  the  motive  I  before 
mentioned — that  of  avoiding  all  jealousy  that  the  rest  of  my  family 
might  feel  had  I  complied  with  the  wishes  of  the  young  lady's 
guardians.  I  will  thank  you  to  communicate  the  subject  of  this 
letter  in  answer  to  one  I  have  received  from  them.  In  all  matters 
of  this  sort  everything  should  be  carried  on  in  the  most  candid  and 
explicit  manner." 

On  the  26th  March,  1816,  Mrs.  Maunsell,  William  Gabbett,  and 
[  •1044  ]  Francis  Gore  signed  a  memorandum  in  the  *following  words  :  "  At 
a  meeting  of  the  guardians  of  Miss  Elizabeth  Maunsell,  held  this 
day,  we,  the  undernamed,  having  reconsidered  the  circumstances 
relative  to  the  proposed  union  between  Mr.  Robert  Hedges  Maunsell 
and  Miss  Elizabeth  Maunsell,  and  finding  that  Miss  Maunsell's 
attachment  to  him  continues  permanent,  and  that  her  affections 
are  strongly  engaged,  and  that  she  is  on  the  point  shortly  of  attaining 
her  age  of  17  years,  hereby  signify  and  declare  our  consent  to  the 
proposed  union  taking  place  on  her  attaining  her  age  of  17  years, 
we  at  the  same  time  finding  that  Mr.  Robert  Hedges  (Eyre),  uncle 
to  the  said  Robert,  has  declined  making  any  immediate  settlement 
upon  him,  although  it  appears  from  the  letter  of  Mr.  Robert  Hedges, 
that  he  has  devised  a  considerable  real  estate  to  his  said  nephew  by 
will,  and  that  the  said  Mr.  Hedges  has  expressed  sentiments  of 
strong  affection  towards  his  nephew.  We  also  declare  that  we  deem 
it  necessary  that,  previous  to  the  proposed  union  taking  place.  Miss 
Maunsell's  fortune  should  be  settled  in  such  a  manner  upon  her  and 
her  issue  as  to  preclude  the  possibility  of  her  fortune  being  in  any 
way  affected  by  any  contingency,  or  embarrassment,  or  failure  that 
may  hereafter  occur  to  the  Bank  in  which  the  said  Robert  Hedges 
Maunsell  is  now  engaged  at  Limerick  as  a  partner."  And  Robert 
Maunsell,  at  the  foot  thereof,  wrote  and  signed  a  memorandum  in 
the  following  words :  "  I  consider  the  question  now  agreed  on  by 
the  majority  should  not  have  been  decided  on,  unless  a  security 
shall  be  passed  for  the  10,000Z.  lent  to  Robert  Hedges  Maunsell,  as 
agreed  upon  by  the  guardians,  80th  September,  last  year,  and  that 
security  to  be  null  and  void,  in  case  the  Lord  Chancellor  shall 
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declare  the  said  Robert  Hedges  Maunsell  is  entitled  to  the  lO.OOOZ.,    Mauksbll 
and  order  the  bond  to  be  delivered  up  to  him."  Hkdgbb. 

On  the  9th  April,  1816,  Mr.  Eyre  wrote  to  the  appellant,  "  You 
must  have  been  surprised  at  my  not  having  *an8wered  your  letter  [  'lois  ] 
long  since.  I  can  assure  you  that  nothing  but  extreme  bad  health 
could  have  prevented  my  writing  to  you,  to  say  how  happy  I  am  to 
hear  that  all  matters  have  terminated  to  your  satisfaction.  I 
cannot  account  for  Mr.  Bobert  Maunsell's  conduct ;  he  could  only  be 
actuated  by  self-interest,  as  your  future  prospects  fully  entitle  you 
to  every  consideration.  If  I  find  myself  strong  in  a  few 
weeks,  it  is  my  intention  to  pay  you  a  visit ;  and  I  long  much  to 
see  my  intended  niece,  and  I  sincerely  hope  you  may  both 
experience  every  happiness." 

The  appellant  applied  to  Mr.  Eyre  to  become  one  of  the  trustees 
of  the  settlement  to  be  made  upon  the  marriage ;  and  on  the  8rd 
June,  1816,  Mr.  Eyre  wrote  to  the  appellant  as  follows :  "  You 
may  be  assured  that  nothing  could  give  me  greater  pleasure  than 
to  comply  with  any  wish  of  yours,  and  will  act  as  a  trustee  in  the 
instance  you  mention.  I  am  glad  that  this  event  is  so  near  a 
conclusion.  I  sincerely  wish  you  both  every  happiness.  I  have 
been  delayed  here  longer  than  I  intended  or  wished :  however,  I 
hope  in  a  few  days  to  be  able  to  set  off  on  my  travels.  If  I  can  do 
anything  for  the  ladies  at  Plassy,  command  me.  You  will  make  my 
best  wishes  to  them." 

The  settlement  upon  the  intended  marriage  bore  date  the 
16th  July,  1816,  and  was  expressed  to  be  made  between  the 
appellant  B.  H.  Maunsell,  of  the  first  part,  Dorothea  Grace 
Maunsell  and  Elizabeth  D.  Maunsell  of  the  second  part,  William 
Gabbett  and  Francis  Gore  of  the  third  part,  Bichard  Maunsell  and 
Joseph  Gabbett  of  the  fourth  part,  and  Bobert  Hedges  Eyre  and 
Francis  Gore  of  the  fifth  part.  The  property  of  the  appellant 
Elizabeth  D.  Maunsell  was  settled  by  it  strictly  upon  trust  as  to 
real  estate,  and  the  settlement  contained  a  recital  in  the  following 
words :  ''  And  whereas  the  said  Bobert  Hedges  Maunsell  has  reason 
to  expect  that  he  will,  upon  the  decease  of  Bobert  Hedges  Eyre, 
Esquire,  his  uncle,  become  entitled  *by  virtue  of  the  will  of  his  said  [  •ioi6  ] 
uncle  to  a  certain  portion  of  bis  estate  and  property,  pursuant  to 
the  declaration  of  the  said  Bobert  Hedges  Eyre,  contained  in  his 
letter  to  the  said  Bobert  Hedges  Maunsell,  bearing  date  the  4th  day 
of  September,  1815."  And  it  also  contained  a  covenant  on  the 
part  of  the  appellant,  that  ''  such  estate  and  property,  real  and 
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MAUNaicLL  personal,  as  he  should  become  entitled  to  by  deed,  will,  or  devise, 
HicDGKs.  o^  ^"d  fro™  tli®  said  Robert  Hedges  Eyre,  should,  so  far  as  the 
appellant  Bobert  Hedges  Maunsell  should  have  such  estate  or 
interest  therein,  or  power  in  respect  thereto,  as  should  enable  or 
authorise  him  to  make  the  limitations  thereinafter  set  forth,  stand 
limited  in  trust ;  "  and  then  certain  trusts  for  the  intended  wife 
were  set  out. 

The  settlement  was  executed  at  that  time  by  all  the  parties 
thereto,  except  Mr.  Eyre.  The  marriage  took  place  on  the 
20th  July,  1816.  Mr.  Eyre  was  not  called  upon  to  execute  the 
settlement  till  long  after  the  marriage ;  and  when  asked  to  do  so^ 
did  it  at  once ;  but  there  was  no  evidence  to  show  that  it  was  read 
over  to  him.  *  *  * 
[  1047  ]  In  February,  1888,  Mr.  Eyre  executed  another  will,  to  which,  in 

February  and  November,  1887,  and  in  April,  1888,  he  added 
codicils.  In  September,  1888,  he  made  his  last  will,  to  which,  in 
January,  February,  and  May,  1840,  he  added  codicils,  but  in  no 
one  of  these  various  documents  did  he  make  any  devise  or  bequest 
in  favour  of  either  of  the  appellants,  or  of  the  issue  of  their 
marriage.    Mr.  Eyre  died  in  June,  1840. 

In  August,  1841,  the  appellants  filed  their  bill  in  the  Court  of 
Chancery  in  Ireland,  setting  forth  the  facts  of  the  negotiations 
respecting  their  marriage,  and  the  letters  of  Mr.  Eyre  written 
[  ♦1048  ]  thereupon,  and  alleging  that  the  Tipperary  estates  *were  bound  by 
such  letters,  which  constituted  a  contract  or  engagement  entered 
into  by  the  said  Bobert  Hedges  Eyre,  and  by  the  trusts  declared  in 
the  marriage  settlement,  and  that  Eyre  had  no  power  otherwise  to 
dispose  of  the  said  estates,  and  charging  that  the  promise  or  under- 
taking contained  in  the  letter  of  the  4th  of  September,  1815,  was 
irrevocable,  and  that  the  object  of  Eyre  in  introducing  the  words, 
"  unless  some  unforeseen  occurrence  should  take  place,"  was  to 
provide  against  anything  which  might  incapacitate  him  from 
performing  the  said  undertaking;  and  the  bill  prayed  that  the 
appellants  might  be  declared  entitled  to  a  conveyance  of  the  said 
estates,  and  for  an  account  and  a  receiver,  and  for  general  relief. 
The  respondents  (who  were  the  trustees  and  devisees  of  Mr.  Eyre) 
put  in  their  answers,  to  which  a  replication  was  filed.  Evidence 
was  taken,  and  the  cause  came  on  for  hearing  before  Sir  E.  Sugden, 
the  Lord  Chancellor  of  Ireland,  on  the  1st  and  2nd  of  July,  1844, 
when  his  Lordship  dismissed  the  bill,  with  costs.  This  appeal  was 
then  brought. 
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The  SoliciUn'-GeneraL  {Sir  R.  Bethel!)  and  Mr.  Olasse  for  the     Maunskll 
appellants :  Hbdgkp, 

The  letter  of  the  4th  September,  1815,  if  not  an  actual  contract, 
was  an  engagement  binding  on  Mr.  Eyre.  [It  was  regarded  by  all 
concerned  as  a  promise ;  as  a  promise  it  was  introduced  into  the 
settlement,  and  the  marriage  took  place  in  consequence  of  it. 
They  cited  Ltiders  v.  Anntey  (l)  and  Hammersley  v.  De  Biel  (2).] 

(Lord  St.  Leonards  :  Was  it  merely  a  representation  in  Ham-      [  io5i  ] 
viersley  v.  De  Biel  ?     Was  it  not  a  proposal,  with  a  condition 
which,  being  accepted,  was  equivalent  to  a  contract?) 

If  so,  it  was  not  a  contract  in  the  usual  sense  of  that  term ;  it  was 
only  an  engagement  by  one  party  on  which  another  acted  ;  it  is  so 
here  ;  this  was  a  proposal  which,  being  accepted,  was  equivalent  to 
a  contract ;  and  it  is  impossible  to  establish  any  distinction  between 
the  two  cases. 

Mr.  Roll  and  Mr.  WiUcock,  for  the  respondents,  were  stopped. 

Thb  Lord  Chancellor  :  [  ^^^^  1 

In  this  case  a  bill  was  filed  by  the  appellant  for  the  purpose  of 
compelling  the  parties  claiming  under  the  will  of  Mr.  Robert 
Hedges  Eyre  to  settle  his  real  estates  in  Tipperary  on  the 
appellant,  pursuant  to  an  alleged  obligation  arising  on  certain 
letters  written  by  Mr.  Eyre  on  the  occasion  of  the  negotiations  for 
the  appellant's  marriage.  It  is  supposed  that  your  Lordships  are 
bound  to  come  to  a  conclusion  in  favour  of  the  appellant  by  reason 
of  a  decision  of  this  House  in  the  case  of  Hammersley  v.  De  Biel  (»). 
Considering  the  extreme  importance  of  treating  decisions  of  this 
House  on  points  of  law  as  absolutely  conclusive,  if  this  case  did 
appear  to  me  to  be  governed  by  that  of  Hammersley  v.  De  Biel^ 
whether  I  thought  that  decision  right  or  wrong,  I  should  propose 
to  your  Lordships  to  come  to  a  conclusion  in  conformity  with  it. 
But  this  case,  in  all  its  main  features,  is,  I  think,  distinguishable 
from  that  of  Hammersley  v.  De  Biel ;  and  if  your  Lordships  were 
to  reverse  the  decision  of  the  Court  below,  you  would  not  be  acting 
in  conformity  with  the  prior  decision,  but  against  it ;  you  would  be 
forcing  parties  who   had  not  only  not  engaged,   but  who  had 

(1)  4  R.  R.  276  {4  Ves.  501).  (3)  69  B.  B.  18  (12  CI.  &  Fin.  45). 

(2)  69  R.  B.  18  (3  Beav.  469). 
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Maunbbll  studioosly  and  laboriously  stipulated  that  they  would  never  do  so, 
Hkdobs.  i»to  performing  something  which  they  had  carefully  sought  to 
avoid,  nay  had  stipulated  that  they  should  never  be  called  on  to 
perform.  What  are  the  circumstances  of  this  case  ?  The  appellant 
paid  his  addresses  to  his  cousin ;  he  had  an  uncle,  an  old  bachelor, 
with  a  large  property;  he  himself  had  but  little  money;  the 
guardians  of  the  young  lady  were  opposed  to  the  marriage  unless 
he  could  make  a  good  settlement  in  her  favour ;  and  under  these 
circumstances,  having  received  kindnesses  from  his  uncle,  and 
[  •1053  ]  believing  that  his  uncle  was  *willing  to  befriend  him,  he  addresses 
a  letter  to  the  uncle,  who  says,  in  answer,  that  he  is  glad  to  see 
that  his  nephew  (the  appellant)  is  about  to  be  well  married,  and 
that  he  has  left  his  Tipperary  property  to  the  appellant.  That  was 
a  very  vague  answer ;  and  the  trustees  and  guardians  of  the  young 
lady  wished  for  a  more  specific  declaration.  We  have  not  the 
letter  which  was  written  to  Mr.  Eyre  communicating  to  him  this 
wish  of  the  trustees,  but  we  have  what  is  more  material,  the  answer 
which  he  made  to  that  communication.  On  that  answer  the  whole 
case  rests.  What  is  that  answer  ?  It  is  in  the  following  terms. 
(See  arite,  p.  585.) 

The  first  sentence  of  this  letter  expresses  the  resolution  of  the 
writer :  "  I  shall  never  settle  any  part  of  my  property  out  of  my 
power  so  long  as  I  exist."  Nothing  can  be  clearer  or  more  strongly 
expressed  than  this  resolution.  I  think  the  attempt  afterwards  to 
spell  out  of  this  letter  a  representation  which  is  to  be  construed 
into  an  engagement  or  a  contract,  is  altogether  unsatisfactory.  To 
say  that  in  this  same  letter  in  which  this  sentence  is  to  be  found, 
the  party  writing  it  binds  himself  to  make  a  settlement  of  his 
property  when  he  merely  says  that  the  Tipperary  estates  will  come 
into  his  nephew*s  possession  after  his  death,  **  unless  some  unfore- 
seen occurrence  should  take  place,"  does  seem  to  me  to  be  an 
attempt  to  put  a  construction  on  words  which  their  natural 
meaning  will  by  no  means  warrant.  Then  Mr.  Eyre,  the  uncle, 
says,  "  my  will  has  been  made  for  some  time,"  a  fact  which  we  must 
assume  to  be  true,  and  which  is  itself  an  answer  to  the  application 
to  make  at  that  time  a  settlement  in  the  nephew's  favour.  I  most 
assume  the  statement  to  be  true ;  there  is  no  evidence  to  the 
contrary,  and  the  circumstances  of  the  case  go  to  show  that  the 
statement  was  true.  Then  the  uncle  goes  on  :  "I  am  confident  I 
054  ]  shall  never  *alter  it  to  your  disadvantage ;  and  I  repeat,  that  my 
Tipperary  estates  will  come  to  you  at  my  death,  unless  some 
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unforeseen  occurrence  should  take  place."  What  does  that  mean?  Maunbbll 
He  does  not  fetter  himself;  he  says  in  substance,  ''I  am  now  on  hkdges. 
good  terms  with  you  ;  I  will  not  bind  myself  to  do  what  the  trustees 
ask ;  I  have  made  my  will,  and  that  will  remain  as  it  is,  unless 
some  unforeseen  occurrence  should  happen."  This  is  all  he  says. 
Is  or  is  not  that  a  fair  construction  of  the  words  of  the  letter  thus 
written  as  an  answer  to  an  application  to  him  to  consent  to  make  a 
settlement?  The  lady  continued  attached  to  her  cousin,  and  the 
marriage,  with  the  consent  of  the  guardians,  took  place,  they 
thinking,  as  they  say,  that  the  letter  was  equivalent  to  a  contract 
by  the  uncle  to  give  the  nephew  the  Tipperary  estates.  I  do  not 
think  that  to  be  a  legitimate  inference  from  the  letter ;  nor  do  the 
facts  warrant  the  statement  of  the  inference.  That  letter  was 
written  on  the  4th  of  September,  1815.  The  trustees  objected  to 
the  marriage;  they  discussed  the  youth  of  the  lady,  and  other 
circumstances ;  and  the  marriage  did  not,  in  fact,  take  place  till 
nearly  12  months  afterwards,  namely,  towards  the  end  of  July  in 
the  following  year. 

If  the  parties  really  meant  to  say  that  they  relied  on  this  letter 
as  a  contract,  I  think  that  common  honesty  required  that  they 
should  distinctly  have  brought  that  circumstance  to  the  uncle's 
knowledge.  They  shoubi  have  said,  "  What  is  it  that  you  mean  ? 
is  this  intended  as  a  promise  which  is  to  be  binding  upon  you,  or  is 
it  merely  an  expression  of  kindness  and  good-will?"  They  do 
nothing  of  the  sort ;  but  after  some  time  they  proceed  to  make  a 
settlement ;  and  then  what  do  the  young  man  and  the  guardians  of 
the  young  lady  agree  to  ?  He  covenants  that  he  will  settle  this 
property  if  he  gets  it ;  and  they  accept  that  covenant.  Of  course, 
all  that  he  could  do  was  to  undertake  to  settle  ^whatever  he  might  [  *1055  ] 
afterwards  receive  under  this  letter ;  he  did  so  covenant,  and  they 
took  that  covenant. 

In  Hammerslej/  v.  De  Biel  it  was  successfully  insisted  that  there 
was  a  contract  to  leave  a  sum  of  money ;  but  the  Solicitor-General^ 
in  arguing  this  case  at  your  Lordships'  Bar,  does  not  go  that 
length ;  his  contention  is,  that  there  was  a  representation  on 
which  the  parties  acted.  He  has  treated  the  rule  of  law  as  affecting 
representations  as  distinct  from  the  rule  of  law  which  affects 
contracts  ;  but  still  he  says  that  where  a  party  makes  a  representa- 
tion, and  others  act  upon  it,*  such  representation  amounts  to  an 
engagement,  and  the  acting^ upon  it  makes  it  binding  as  a  contract. 
By  what  words  are  you  to  define  whether  a  party  has  entered  into 
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maunsell  an  engagement  as  distinct  from  a  contract,  but  which  becomes  a 
Hedoks.  contract  by  another  person  acting  upon  it?  Where  a  man  engages 
to  do  a  particular  thing,  he  must  do  it ;  that  is  a  contract ;  but 
where  there  are  no  direct  words  of  contract,  the  question  must  be, 
what  has  he  done  ?  He  has  made  a  contract,  or  he  has  not ;  in 
the  former  case  he  must  fulfil  his  contract ;  in  the  latter  there  is 
nothing  that  he  is  bound  to  fulfil.  A  representation  may  be  so  made 
as  to  constitute  the  ground  of  a  contract.  But  is  it  so  here  ?  Where 
a  person  makes  a  representation  of  what  he  says  he  has  done,  or  of 
some  independent  fact,  and  makes  that  representation  under 
circumstances  which  he  must  know  will  be  laid  before  other  persons 
who  are  to  act  on  the  faith  of  his  representation  being  true,  and 
who  do  act  on  it,  equity  will  bind  him  by  such  representation, 
treating  it  as  a  contract.  Suppose  that  tiiis  gentleman  had  on  the 
eve  of  the  marriage  said  to  the  appellant,  ''You  may  safely  enter 
into  this  marriage,  for  I  have  executed  a  deed  by  which  I  engage 
to  leave  you  such  and  such  estates."  If  on  the  faith  of  that 
representation  the  nephew  had  married,  the  uncle  would  then  have 
[  •io:>«  ]  made  a  representation  on  which  *he  knew  that  the  nephew  would 
act,  and  it  would  be  a  fraud  on  the  nephew,  or  on  those  who  dealt 
with  him,  and  came  after  him,  to  set  up  as  an  answer  that  that  was 
a  mere  intention  which  he  had  entertained  at  the  time.  The 
uncle  would,  in  fact,  have  made  a  contract,  and  he  would  be 
compelled  to  make  it  good,  for  he  would  have  made  a  representa- 
tion with  a  view  to  induce  others  to  act  upon  it,  and  on  the  faith  of 
it  they  had,  at  the  moment,  acted.  That  would  be  a  representation 
which,  under  the  circumstances  I  have  stated,  would  be  in  fact  a 
contract.  There  is  no  middle  term,  no  tertium  quid  between  a 
representation  so  made  to  be  effective  for  such  a  purpose  and  being 
effective  for  it,  and  a  contract :  they  are  identical.  That  which 
leads  to  the  representation  being  made  and  acted  on,  determines  its 
nature,  gives  it  the  character  of  a  contract,  or  leaves  it  a  mere 
representation.  I  must  say  that  no  such  distinction  as  the  argu- 
ment for  the  appellants  supposes,  can  exist  in  law  or  in  principle  ; 
and  though  you  see  the  word  *'  representation  *'  used  as  it  is  in  the 
speech  of  the  noble  and  learned  Lord  who  decided  Hammersley  v. 
De  Biel  in  the  Court  of  Chancery,  I  cannot  think  that  it  was  meant 
to  bear  the  construction  now  attributed  to  it,  and  to  raise  any  such 
distinction  as  is  now  relied  on.  That  word  is  no  part  of  the 
judgment.  I  must  say  that  I  do  not  think  it  is  a  word  very  happily 
employed.     The  only  distinction  I  understand  is  this,  that  some 
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words  which  would  not  amount  to  a  contract  in  one  transaction     Maunabll 
may  possibly  be  held  to  do  so  in  another.     Thus  in  Hammeraley  v.      Hedoks. 
De  Biel,  if  Mr.  Thomson  had  said,  '*  I  propose  at  this  moment  to 
pay  down  10,OOOZ.,  and  at  another  time  if  no  unforeseen  occurrence 
should  take  place  to  pay  10,0002.  more,"  that  would  not  have  been  a 
contract  at  all ;  but,  when  he,  being  the  father  of  the  lady,  went 
further,  and  wrote  on  the  occasion  of  the  contract  of  marriage  being 
♦entered  into,  *'  I  will  pay  down  10,000/.,  and  further,  I  intend  to      [  •losz  ] 
leave  her  10,0002.  more,  which  sum  is  to  be  settled  upon  her  in  a 
particular  way,  and  the  person  about  to  marry  her  is  for  these 
reasons  to  settle  5002.  a  year  on  her,"  and  that  party  did  make  that 
settlement,  and   then  married  the  lady:  the  circumstances  there 
gave  to  the  words  used  the  character  of  a  contract  which  equity 
was  bound  to  enforce.    A  contract  cannot  be  at  large ;  it  cannot  be 
unilateral;    it  cannot  be  performed  on  one  side,  and  left  unper- 
formed on  the  other:  a  court  of  equity  will  not  allow  that.     Am  I 
right  in  saying  that  that  was  the  principle  on  which  the  Court  of 
Chancery  first,  and  then  this  House  acted  in  Hammersley  v.  De 
Biel  ?     Lord  Brougham  in  express   terms   states   that  principle, 
affirming  in  that  way  what  had   been  previously  stated  by  the 
Master  of  the  Bolls.     The  noble  and  learned  Lord  (l)  said,  "I 
am  clearly  of  opinion  with  the  Master  of  the  Bolls,  and  I  concur 
in  what  he  states  on  the  subject  of  the  words  in  the  letter, '  subject, 
of  course,  to  revision,*  and  which  is  stated  by  him  so  clearly,  that 
I  prefer  his  language  to  my  own.     He  says  most   accurately  (2), 
'  Until  Baron  De  Biel  had  performed  his  part,  and  prior  to  the 
marriage,  the  whole  was  to  be  subject  to  revision  ;  but  no  revision 
took  place.     The  proposals  and  iutention  thus  expressed  remained 
without  any  alteration  whatever  up  to  the  time  of  the  marriage, 
and  I  am  of  opinion  '  (in  which  I  entirely  agree)  '  that  the  proposal, 
which  up  to  that  time  had  been  subject  to  revision,  did  then,  by  the 
acceptance  of  the  Baron  De  Biel,  by  his  due  execution  of  the 
required  settlement  on  his  part,  and  by  the  solemnization  of  the 
marriage,   with    the  approbation    of    Mr.   Thomson,   become  an 
agreement  (according  to  all  the  cases),  which  Mr.  Thomson  was 
bound  specifically  to  *perform.'  "     That  is  the  principle  on  which      [  -loss  ] 
the  case  of  Hammersley  v.  De  Biel  was  decided. 

The  House  of  Lords  held  in  that  case,  that  though  the  wording 
of  the  letter  was  a  proposal  reduced  into  writing,  the  proposal  to 

(1)  89  B.  B.  see  p.  40  (12  01.  &  Fin.  (2)  60  B,  B,  see  p.  27  (3  Beav.  478). 
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MAUN9BLL  give  and  to  intend  to  leave,  that  that  really  meant  an  agreement  to 
Hbdobs.  ^^^^  eflfect :  "  If  you  will  settle  500i.  a  year,  and  marry,  I  will  give 
10,000Z.  now,  and  10,000Z.  by  my  will."  If,  therefore,  Hammersley 
V.  De  Biel  had  been  wrongly  decided,  which  I  do  not  even  insinuate, 
for  I  do  not  think  that  it  was,  it  did  not  lay  down  a  principle  which 
would  govern  this  case ;  for  this  is  not  a  case  in  which  the  parties 
entered  into  an  arrangement  in  the  sense  there  spoken  of,  namely, 
an  arrangement  that  on  a  given  state  of  things  happening,  on 
certain  acts  being  done  by  one  party,  the  other  would  undertake  to 
do  something  else ;  but,  on  the  contrary,  the  uncle's  representation 
here  was,  that  he  would  not  bind  himself  to  do  anything ;  that, 
having  made  his  will,  he  had  by  that  will  given  to  his  nephew 
certain  estates  in  Tipperary ;  that  he  did  not  then  see  the  least 
chance  that  he  should  alter  his  will,  but  still  that  he  meant  to 
reserve  his  power  of  doing  so  if  any  unforeseen  circumstance 
should  occur.  How  does  such  a  case  resemble  that  of  Hammersley 
V.  De  Bielf  or  how  does  such  a  letter  constitute  a  contract  to  do  a 
particular  thing,  a  contract  to  be  enforced  against  the  representa- 
tives of  the  writer  of  it  ? 

I  conceive  that  monstrous  consequences  would  arise  from  our 
adopting  the  construction  now  contended  for.  This  gentleman, 
who  cautiously  insisted  on  reserving  to  himself  power  while  he 
*'  existed,"  is  now  argued  to  have  given  up  his  power,  and  that  too 
by  the  very  letter  in  which  be  made  the  reservation.  If  that  had 
been  so,  what  would  have  been  the  consequence  ?  He  never,  if 
this  had  been  a  binding  contract,  would  have  had  the  power  to  sell 
[  'lOftQ  ]  *or  mortgage  an  acre  of  land  in  Tipperary ;  and  it  was  a  binding 
contract,  or  it  was  nothing  at  all. 

I  have,  my  Lords,  taken  this  short  and  general  view  of  the  case, 
because  I  think  it  depends  on  plain  circumstances,  and  plain  rules 
of  construction.  With  respect  to  the  earlier  cases  from  Vernon  and 
Vesey,  I  do  not  think  that  they  carry  the  argument  any  further. 
They  show  circumstances  which  amounted  to  a  contract,  and 
proceed  exactly  on  the  same  principle  on  which  this  House  acted  in 
Hammersley  v.  De  Biel,  but  none  of  them  furnishes  any  authority 
for  this  appeal. 

This  case  must  be  decided  on  the  short  principle  that  there 
never  was  any  engagement  whatever  on  the  part  of  the  uncle  that 
he  would  bind  himself  to  leave  this  property  to  the  nephew.  I  do 
not  know  of  anything  which  can  be  construed  into  an  engagement. 
There  is  no  representation,  there  is  no  statement  of  anything 
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which  was  not  true.    All  that  the  uncle  meant  was,  that  his  present     Maunsbll 

intention  was  to  leave  the  property  to  his  nephew ;  hut  he  would      Hrdoes. 

not  bind  himself ;  he  reserved  the  whole  within  his  own  power  up 

to  the  time  of  his  death.     The  court  of  equity  had,  therefore,  no 

more  right  to  make  good  this  as  an  undertaking  or  a  contract,  than 

it  would  have  to  deal  with  the  property  of  any  other  person  who 

had  not  entered  into  any  engagement  at  all.    Without  calling  on 

the  other  side,  I  am  of  opinion  that  the  decree  of  the  Court  below 

should  be  affirmed,  and  I  move  that  it  be  affirmed  accordingly. 

Lord  St.  Leonards: 

My  Lords,  this  is  a  case  in  which  I  cannot  entertain  any  doubt 
whatever.  It  is  not  my  intention  to  go  into  the  general  question  of 
equity.  I  do  not  dispute  the  general  principle,  that  what  is  called 
a  representation,  which  is  made  as  an  inducement  for  another  *to  [  *1060] 
act  upon  it,  and  is  followed  by  his  acting  upon  it,  will,  especially  in 
such  a  case  as  marriage,  be  deemed  to  be  a  contract.  If  a  party 
will  hold  out  a  representation  as  a  condition  on  which  a  marriage 
may  take  place,  and  the  marriage  does  take  place  upon  it,  he  must 
give  effect  to  that  representation.  But  when  we  come  to  the  case 
of  Hammer sley  v.  De  Biel,  decided  in  this  House  (l),  and  we  are  told 
that  we  must  be  governed  by  it  in  the  decision  of  the  present  case, 
we  look  at  it,  and  find  that  there  was  not  merely  a  representation 
of  what  was  probable  to  occur,  but  that  there  was  on  one  part  a 
proposal,  accompanied  with  a  condition  required  of  the  other  party, 
that  that  proposal  was  accepted,  that  that  condition  was  complied 
with,  and  that  there  were  therefore  all  the  requisites  of  a  binding 
contract.  If  a  man  makes  a  proposal  in  that  manner,  and  it  is 
accepted,  and  is  followed  by  a  marriage,  though  the  affair  may  have 
begun  by  being  a  proposal,  it  has  ended  by  becoming  a  contract 
that  was  binding  on  all  the  parties  concerned.  Here  there  Was  a 
simple  representation.  Mr.  Eyre,  on  being  applied  to,  represented 
that  he  had  made  a  will ;  not  made  it  with  a  view  to  this  marriage^ 
but  made  it  long  before  the  marriage  was  contemplated ;  such  a 
marriage,  therefore,  could  have  no  influence  on  a  will  which  was 
already  made.  He  made  what  was  no  doubt  at  the  time  a  true 
representation  of  what  he  had  done,  and  what  he  intended.  It  is 
argued  upon  as  having  been  an  inducement  to  the  marriage. 
Perhaps  the  parties  did  act  upon  it.  They  trusted  that  a  man  who 
stood  in  the  relation  which  Mr.  Eyre  did  to  the  appellant  would  do 

(1)  69  E.  E.  18  (12  CI.  &  Pin.  45). 
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all  that  he  said  was  probable ;  they  believed,  as  he  did  at  that 
time,  that  he  was  not  likely  to  alter  his  will.  That  would,  of 
course,  be  a  representation  on  which  they  would  act.  But  how  ? 
Not  as  on  an  engagement  made  which  could  *not  be  revoked, 
but  as  on  a  statement  made  by  a  relation  whose  affection,  if  it 
remained  what  it  then  was,  would  give  the  nephew  the  property 
in  accordance  with  that  statement.  That  the  representation  was 
an  inducement  to  the  marriage  I  am  not  disposed  entirely  to 
deny;  but  it  was  so  only  in  the  way  I  have  stated.  If  the 
doctrine  contended  for  by  the  appellant  was  true,  the  uncle  by 
that  representation  became  a  mere  tenant  for  life,  without  the 
powers  of  a  tenant  for  life  over  his  own  estate.  I  hold  it  to  be 
clear  that  he  made  no  representation  which  could  have  any  such 
effect.  His  will  was  already  made,  and  he  said  it  was  not  likely  to 
be  revoked ;  but  the  guardians  of  the  lady,  and  she  herself,  knew 
perfectly  well  that  the  uncle  reserved  the  power  of  revocation.  They 
acted  on  a  mere  representation  which  was  all  that  was  made.  The 
letter  of  September,  1815,  not  only  was  not  acted  on,  but  it  was 
repudiated  by  the  guardians.  That  is  shown  by  the  resolution  of 
the  guardians  made  long  after  that  letter  was  written.  They  said, 
in  their  resolution  of  the  80th  August,  1815,  that,  under  all  the 
circumstances,  the  lady  should  wait  till  she  was  seventeen  years  of 
age,  till  the  '*  usual  course  of  settlement "  could  be  adopted,  and 
till  the  10,000Z.  of  the  intended  husband's  property  could  be  secured 
to  her.  They  very  distinctly  made  these  two  stipulations  :  that  is 
plain.  What  was  the  answer  to  that  ?  They  instantly  communi- 
cated that  resolution  to  Mr.  Eyre.  We  know  that  they  did  so, 
though  we  have  not  the  letter  in  which  they  made  the  communi- 
cation ;  but  we  know  from  Mr.  Eyre's  letter  in  answer,  that  he  had 
received  the  communication  from  them.  What  was  the  answer  to 
that  resolution  ?  The  answer  was,  that  he  would  not  make  any 
settlement  whatever.  He  distinctly  said  that  he  would  not  give  up 
his  power  over  his  property  "  so  long  as  I  exist."  There  is  not  one 
word  in  all  the  letters  of  Mr.  *Eyre  which  shows  that  any  circum- 
stances would  induce  him  to  make  a  settlement  that  would  deprive 
him  of  his  power  over  his  estates.  There  was  a  clear  demand  made 
upon  him  for  a  settlement  of  real  estate  in  the  usual  course  of 
settlement,  and  for  relieving  the  nephew  from  the  liability  to  the 
10,000Z.  There  was  as  clear  a  refusal  on  his  part  to  do  either. 
Does  he  do  either  ?  There  is  a  settlement  executed,  but  it  is  a 
settlement  of  her  property.    Is  there  any  settlement  attempted  to 
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be  made  of  the  proposed  property  which  he  is  said  to  have  bound  Mauksell 
himself  to  settle?  None  at  all.  The  parties  did  not  attempt  to  hbdobs. 
include  the  estate  in  the  settlement.  What  they  did  was,  after  the 
settlement  of  her  property,  to  introduce  a  recital  to  the  effect  that 
Major  Maunsell  had  reason  to  expect  that  some  property  would  be 
left  to  him  by  his  uncle :  but  afterwards  the  words, ''  pursuant  to 
the  declaration  of  Bobert  Hedges  Eyre,  contained  in  his  letter  to 
Robert  Hedges  Maunsell,  bearing  date  the  4th  of  September,  1815," 
were  improperly  introduced.  These  words  had  not  been  there  at 
first.  When  the  deed  came  to  be  executed,  though  Mr.  Eyre  had 
consented  to  be  a  party  to  the  trust,  they  left  the  recital  as  it  was ; 
and  it  is  to  be  observed,  that  Mr.  Eyre  did  not  execute  it  till  twelve 
months  afterwards.  But  in  this  recital  as  it  stands,  what  do  they 
say  ?  Why,  merely  that  Maunsell  had  reason  to  expect  from  his 
uncle  this  estate,  treating  his  uncle  as  if  he  was  not  in  any  way  a 
party  to  the  deed  at  all.  But  we  have  been  pressed  with  arguments 
to  show  that  the  uncle's  refusal  does  not  bear  the  meaning  which 
the  language  imported ;  yet  what  else  could  it  mean  but  this,  "  I 
tell  you  I  do  not  intend  to  alter  my  will,  but  circumstances  may 
arise  to  make  me  do  so  "  ?  Now,  circumstances  did  arise  which 
determined  him  to  make  the  alteration.  What  else  was  he  to  do 
than  to  act  on  those  circumstances  ?  *  Was  he  bound  to  go  to  the  [  *1068  ] 
family,  and  ask  their  leave  to  revoke  his  will  ?  Certainly  not ;  and 
the  only  reason  why  evidence  was  admitted  on  this  point  was  to 
show  that  a  change  of  circumstances  had  arisen,  and  that  no  fraud 
had  been  committed.  These  circumstances  were  in  his  own  breast 
sufficient  to  justify  the  alteration  of  the  will,  and  he  was  the  person 
to  decide  whether  they  were  sufficient  or  not.  He  had  always  had 
an  objection  to  the  banking  business  in  which  his  nephew  was 
engaged ;  he  had  before  said,  that  he  did  not  and  never  should 
approve  of  it;  and  then  he  had  become  surety  for  the  nephew, 
and,  as  such,  had  been  called  on  to  pay  a  considerable  sum  of 
money.  He  was  surety  too  in  a  second  matter,  and  there  likewise 
he  was  called  on  to  pay ;  and  the  nephew  had  induced  him  to  buy 
an  estate,  with  a  view  to  increase  his  interest  in  the  county,  and 
that  purchase  had  turned  out  calamitous;  he  was  a  loser  of 
thousands  of  pounds  by  the  injudicious  advice  of  his  nephew,  and 
he  might  well  fear  that  if  he  left  his  property  to  that  nephew,  that 
property  would  soon  be  swallowed  up.  He  thought  he  had  good 
reason  to  alter  his  will.  But  it  is  said  that  though  he  did  not 
comply  with  the  wishes  of  the  family,  he  gave  the  strongest  reason 
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to  believe  that  he  intended  to  do  all  that  was  desired,  though  not  to 
do  it  at  that  time,  and  that  he  made  the  members  of  the  family 
believe  that;  he  would  allow  the  will  to  remain  as  it  was,  and  would 
not  give  the  property  to  any  one  else.  But  this  is  not  all :  another 
ground  of  setting  up  this  claim  is,  that  the  guardians  in  their 
resolution  say,  that  no  marriage  could  take  place  till  the  10,0002. 
had  been  assured  ;  yet  that  was  not  done,  and  still  the  marriage  did 
take  place ;  so  I  say  it  is  clear  that  the  representations  of  the  uncle 
did  not  bring  about  the  marriage,  but  that  his  representations  were 
perfectly  understood  in  the  sense  in  which  *he  made  them,  and  in 
which  they  must  be  understood  in  a  court  of  justice. 

The  settlement  was  originally  prepared  without  introducing  Eyre 
as  a  party  :  he  never  was  a  party,  except  as  a  trustee,  and  he  never 
received  the  slightest  notice  that  he  was  required  to  be  more  than  a 
trustee.  The  mere  circumstance  of  his  being  a  trustee  did  not 
necessarily  give  him  an  acquaintance  with  the  deed,  so  as  to  make 
him  possess  a  knowledge  of  its  contents  ;  there  was  no  proof  that 
it  was  read  over  to  him ;  but  if  it  had  been,  there  is  nothing  on  the 
face  of  the  deed  to  show  that  the  other  parties  thought  of  it 
differently  from  what  he  himself  did.  Then,  what  was  the  covenant 
in  the  deed?  The  intended  husband  covenanted,  that  whatever 
property,  by  deed,  will,  or  otherwise,  under  his  uncle's  favour, 
should  come  to  him,  he  would  settle  it  on  the  lady ;  but  all  this 
interest  is  put  as  conjectural  and  contingent.  I  am  clearly  of 
opinion,  that  the  parties  perfectly  understood  that  the  uncle  rejected 
the  proposed  settlement ;  that  he  reserved  to  himself  full  power  to 
revoke  the  will  he  had  made ;  and  we  know  that  he  did  afterwards 
exercise  that  power  of  revocation.  I  entirely  concur  with  my  noble 
and  learned  friend,  and  I  think  the  case  so  clear,  that,  in  my  opinion, 
the  appeal  ought  to  be  dismissed,  with  costs. 

Decree  below  affirmed;  and  appeal  dismissed^  with  costs. 
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SCOTT   V.   SCOTO. 

(4  H.  L.  C.  1065—1088 ;  S.  C.  18  Jur,  755.) 

J.  S.  under  his  marriage  settlemeDt  was  seised  of  certain  estates  in  the 
county  of  Clare,  for  life,  remainder  to  his  sons  successively  in  tail,  suhject 
to  a  charge  of  5,000^  as  a  provision  for  younger  children.  B.  S.  was  the 
eldest  son  of  this  marriage,  W.  S.  another  son,  and  there  was  a  daughter, 
Diana.  J.  8.  afterwards  purchased  other  estates,  one  of  which  was  caUed 
K.,  which  in  1806  he  conveyed  by  way  of  mortgage  security  to  the  Bishop 
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of  Elphin.    In  February,  1807,  he  executed  a  deed,  by  which,  assuming  to         Soott 
be  the  owner  in  fee  of  K.,  he  conveyed  it  and  other  lands  to  trustees  for  t. 

himself  for  life,  then  Ui  his  eldest  son  B.  S.  for  life,  remainder  to  the  eldest  Scott. 
and  other  sons  of  B.  8.  successively  in  tail.  This  deed  contained  a  covenant 
on  the  part  of  B.  S.  to  pay  J.  S.*s  debts,  and  to  discbarge  a  sum  of  2,U00/. 
which  J.  S.  had  undertaken  to  pay  to  two  children  of  Diana ;  and  also  an 
assignment  by  J.  S.  of  his  personal  estate  in  favour  of  B.  S.,  who  was 
thereby  appointed  the  attorney  of  J.  S.,  with  power  to  call  in  the  debts  due 
to  him.  The  deed  was  registered  (apparently  without  the  knowledge  of 
J.  S.  or  of  W.  S.)  upon  the  Ist  June,  1807.  On  the  13th  June,  1807,  by  a 
deed,  to  which  J.  S.,  B.  S.,  two  trustees,  and  W.  S.  were  parties,  J.  S. 
granted  and  B.  S.  confirmed  to  the  trustees  the  lands  of  K.  to  J.  S.  for  life, 
then  to  W.  S.  for  life,  remainder  to  his  first  and  other  sons  in  tail,  with  a 
power  to  each  succeeding  tenant  for  life  to  charge  the  same  with  a  jointure 
for  his  wife ;  and  by  the  same  deed  W.  S.  gave  up  his  share  of  any  benefit 
from  the  provision  for  younger  children  under  his  father's  marriage  settle- 
ment or  otherwise.  This  deed  was  registered  a  few  days  afterwards.  J.  S. 
died  in  November,  1808,  and  W.  S.  entered  into  possession  of  the  lands  of 
K.  W.  S.  married  in  1815,  and  B.  S.  was  a  party  to  his  marriage  settlement, 
in  which  the  lands  of  E.  were  included,  and  by  which,  under  the  power 
contained  in  the  deed  of  June,  1807,  W.  S.  created  a  jointure  for  his  wife. 
B.  S.  paid  his  father's  debts,  satisfied  the  mortgage  on  the  lands  of  E., 
obtained  a  reconveyance  of  them  to  himself,  and  died  in  1837,  having 
allowed  W.  S.  to  remain  in  undisturbed  possession  up  to  that  time.  W.  S. 
continued  in  possession  and  died  in  1843.  The  son  of  B.  S.,  claiming  under 
the  deed  of  February,  1807,  brought  ejectment  against  the  son  of  W.  S., 
who  relied  on  the  deed  of  June  for  his  title.  At  a  trial  of  this  ejectment, 
the  jury  found  that  the  deed  of  February,  1807,  was  a  voluntary  deed,  and 
that  that  of  June,  1807,  was  given  for  a  valuable  considei-ation.  The  Court 
of  Queen's  Bench  in  Ireland  directed  a  ♦new  trial,  which  took  place,  but  L  *1066  ] 
the  defendant  did  not  appear,  and  the  plaintiff  obtained  judgment  against 
him  by  default.  A  bill  was  filed  by  the  ])laintiff  in  the  Court  of  Chancery 
in  Ireland  to  have  the  trusts  of  the  deed  of  February,  1807,  carried  into 
execution,  and  that  Court  decreed  accordingly : 

Held  that  the  decree  was  right ;  that  after  what  had  occurred  at  law  it 
must  be  assumed  that  the  deed  of  February,  1807,  was  given  for  a  valuable 
consideration,  and  that  the  deed  of  June,  1807,  was  a  voluntary  deed ;  and 
further  that  the  subsequent  marriage  of  W.  S.,  and  the  circumstances 
attending  it,  did  not  constitute  his  children  purchasers  for  value  under  the 
latter  deed,  which  could  not  prevail  against  an  earlier  and  a  previously 
registered  deed  that  had  been  executed  for  a  valuable  consideration. 

John  Scott  the  elder,  the  grandfather  of  the  parties  to  the  suit, 
was  seised  of  an  estate  for  life  (with  remainder  to  his  first  and  other 
sons  in  tail  male)  of  certain  lands  at  Cahiracon,  in  the  county  of 
Glare,  under  the  limitations  of  a  settlement  made  on  his  marriage 
with  Miss  Bindon,  and  dated  in  April,  1768,  subject  to  a  charge  of 
6,000/.  for  the  younger  children  of  the  marriage,  to  be  divided 
amongst  them  in  such  shares  as  he  should  by  deed  or  will  appoint. 
There  were  seven  children  born  of  this  marriage,  Bindon  Scott  (the 
father  of  the  respondent),  John,  Nicholas,  Richard  (who  died  under 
age),  Robert,  William  (the  father  of  the  appellant),  and  a  daughter, 
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[  •1068  ] 


Diana,  who  became  the  wife  of  Boyle  Yandeleur,  Esq.  In  the  year 
1800  John  Scott  the  elder  purchased  for  9,900i.,  the  lands  of 
Knoppogue,  Masnery  Lane,  Crevagh,  Carrowgare,  and  other  lands 
in  the  county  of  Clare,  and  they  were  duly  conveyed  to  him  by  an 
indenture  dated  19lh  December,  1800.  On  the  18th  March,  1806, 
he  mortgaged  all  these  newly  purchased  lands  to  the  Bishop  of 
Elphin,  to  secure  repayment  of  a  sum  of  5,000{.,  with  interest  at  six 
per  cent.,  and  gave  a  warrant  of  attorney  as  a  collateral  security. 
On  the  marriage  of  Diana  Scott  to  Boyle  *Vandeleur,  the  sum  of 
8,000/.,  part  of  the  5,0002.  charged  on  the  settled  estates,  was  raised 
out  of  those  estates  and  was  paid  over  to  the  husband. 

On  the  11th  August,  1806,  John  Scott  the  elder,  in  part  advance- 
ment in  life  of  his  youngest  son  William,  by  deed,  to  which  himself 
and  William  were  the  two  parties,  conveyed  to  William  in  fee  cer- 
tain lands  called  Dromfinglass  or  Cragmoher,  worth  about  800/. 
a  year. 

By  an  indenture,  dated  28th  February,  1807,  made  between  John 
Scott,  of  the  first  part,  Bindon  Scott,  therein  described  as  his  eldest 
son  and  heir,  of  the  second  part,  and  John  Percy  and  Samuel 
Spaight,  of  the  third  part,  reciting  the  marriage  settlement  of  John 
Scott,  and  that  his  son  Bindon  Scott  was  under  that  settlement 
tenant  in  tail  of  the  settled  lands  ;  that  John  Scott  had  since  pur- 
chased the  lands  of  Crevagh,  and  that  he  had  lately,  without  any 
pecuniary  consideration,  and  as  his  free  gift,  conveyed  the  said 
lands  (then  of  the  yearly  value  of  800/.)  in  reversion  after  his  own 
decease  to  his  son  John  Scott  the  younger  ;  and  that  he  had  since 
his  marriage  acquired  the  lands  of  Cragmoher  (of  the  value  of  300/. 
per  annum),  and  that  he  had,  in  like  manner,  conveyed  them  to  his 
son  William  Scott,  and  reciting  the  payment  of  the  8,000/.  on  the 
marriage  of  Diana  Scott,  and  an  agreement  to  charge  his  unsettled 
real  estates  with  a  sum  of  2,000/.  for  the  two  daughters  of  that 
marriage ;  which  said  gifts,  conveyances,  and  agreements  were  to  be 
in  full  of  the  shares  of  the  said  John,  William,  and  Diana,  under 
their  father's  marriage  settlement,  and  of  any  devise,  &c. ;  and 
further  reciting  that  John  Scott  the  elder  had  likewise  acquired  the 
lands  of  Knoppogue,  Masnery  Lane,  and  others,  and  was  possessed 
of  personal  estate  to  a  large  amount,  all  which  he  was  then  minded 
to  convey  to  his  eldest  son  Bindon  Scott,  for  the  considerations,  Ac. 
thereinafter  ^expressed,  that  is  to  say,  that  Bindon  Scott  should 
undertake  the  payment  of  all  the  debts  of  his  father ;  that  all  the 
lands  previously  undisposed  of  (subject  to  the  charge  of  2,000/.  to 
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the  daughters  of  Vandeleur)  should  be  conveyed  (as  therein  Soott 
described) ;  and  that  Bindon  Scott  should  call  in  all  the  personalty,  scott. 
&c. :  It  was  witnessed,  that  John  Scott  the  elder,  in  consideration  of 
natural  love,  &c.,  and  also  of  the  covenants  and  agreements  therein 
contained  on  the  part  of  Bindon  Scott,  granted,  &c.,  unto  Percy 
and  Spaight  the  lands  of  Knoppogue,  Masnery  Lane,  and  other 
lands  therein  mentioned,  situated  in  the  county  of  Clare,  to  hold 
upon  the  trusts  thereinbefore  mentioned,  to  the  use  of  John  Scott 
for  life,  and  after  his  decease  to  his  eldest  son  Bindon  Scott  for  life, 
remainder  to  trustees,  remainder  to  the  first  and  other  sons  of 
Bindon  Scott  in  tail  male ;  and  John  Scott  assigned  all  his  personal 
estate  (of  which,  however,  no  schedule  was  attached  to  the  deed)  to 
Bindon  Scott,  for  his  own  use  and  benefit,  and  appointed  Bindon 
his  attorney,  to  call  in  his  personal  estate.  The  deed  then  pro- 
vided that  nothing  therein  contained  should  prevent  John  Scott 
from  calling  in,  recovering,  releasing,  &c.  the  same,  as  fully  as  he, 
his  executors  or  administrators,  could  do,  nor  to  prevent  him  from 
recovering,  &c.  during  his  life  the  arrears  of  rent  out  of  the  lands 
and  premises  that  now  were  or  thereafter  might  be  in  his  posses- 
sion. Bindon  Scott  covenanted,  in  consideration  of  the  release  and 
assignment,  that  he  would  pay  all  the  debts  of  John  Scott,  and 
save  him  harmless  from  all  costs.  This  deed  was  executed  on  the 
day  it  bore  date,  and  was  registered  on  the  1st  of  June,  1807. 

Some  discussions  as  to  this  deed  appeared  to  have  taken  place      [  1069  ] 
among  the  members  of  the  family,  and  instructions  for  a  fresh 
deed  were  laid  before  Mr.  Burton,  in  consequence  of  which  two 
deeds  were  prepared,  dated  respectively  the  12th  and  18th  June, 
1807. 

To  the  deed  of  the  12th  of  June,  1807,  John  Scott  the  elder, 
Bindon  Scott,  William  Scott,  and  Percy  and  Spaight  were  severally 
parties :  it  contained  all  the  recitals  made  in  the  previous  deed  of 
the  28th  February,  but  did  not  in  *terms  refer  to  that  deed.  John  [  •1070  ] 
Scott,  in  consideration  of  love  and  affection,  and  of  the  covenants 
therein  contained  by  Bindon  Scott,  granted,  released,  &c. ;  and 
William  Scott  confirmed  unto  Percy  and  Spaight  all  the  lands  con- 
tained in  the  deed  of  February  (except  the  lands  of  Knoppogue)  to 
the  use  of  John  Scott  for  life,  then  to  Bindon  Scott,  remainder  to 
his  heirs  in  tail  male.  The  assignment  of  personalty  was  then 
repeated.  Another  deed  was  executed  on  the  18th  June,  1807,  to 
which  the  same  persons  were  parties,  for  making  a  further  provision 
for  William  Scott,  whereby,  in  addition  to  the  lands  of  Cragmoher, 
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sooTT  John  Scott  released,  <S^.,  and  Bindon  ratified  and  confirmed  to  the 
sooTT.  trustees  the  lands  of  Enoppogue  to  John  Scott  for  life,  then  to 
William  for  life,  with  remainder  to  his  heirs  in  tail  male,  with  a 
power  to  every  tenant  for  life  in  possession  to  charge  the  same  with 
a  jointure  of  200L  a  year,  and  a  covenant  by  John  Scott  the  elder 
and  by  Bindon  for  quiet  enjoyment ;  and  it  was  thereby  declared 
that  such  conveyance  was  in  satisfaction  of  all  the  claims  whatever 
of  William  as  to  real  or  personal  estate  under  any  settlement  or 
otherwise. 

John  Scott  the  elder  died  on  the  22nd  November,  1808,  leaving 
his  two  sons,  Bindon  Scott  the  eldest,  and  William  Scott  the 
youngest,  him  surviving.  On  his  death,  William  Scott  entered 
into  possession  of  the  lands  of  Enoppogue,  claiming  to  be  entitled 
thereto  under  the  deed  of  18th  June,  1807.  Bindon  Scott  married 
in  1810,  and  the  respondent  was  his  only  son  and  heir.  Bindon 
Scott  paid  off  the  mortgage  to  the  Bishop  of  Elphin,  and  on 
21st  September,  1811,  obtained  a  reconveyance  of  the  mortgaged 
premises :  he  also,  in  performance  of  the  covenants  in  the  deed  of 
28th  February,  1807,  paid  the  debts  owing  by  his  father,  and  paid 
off  the  charge  of  2,000/.  created  for  the  two  daughters  of  Vandeleur. 
He  died  in  February,  1837,  leaving  the  respondent  his  heir,  and 
[♦1071]  the  first  tenant  in  tail  *under  the  deed  of  February,  1807. 
William  Scott  married  in  1815.  Bindon  Scott  was  a  party  to  his 
marriage  settlement,  in  which  the  lands  of  Ejioppogue  were 
included,  and  were  charged  with  a  jointure  for  the  wife.  William 
Scott  died  in  May,  1848,  being  then  in  possession  of  the  lands  of 
Enoppogue  under  the  deed  of  June,  1807,  leaving  the  appellant, 
his  eldest  son,  who  immediately  entered  into  possession  of  the  said 
lands. 

John  Bindon  Scott  (the  present  respondent)  claimed  these  lands 
of  Ejioppogue  under  the  deed  of  the  28th  February,  1807,  and  in 
Hilary  Term,  1844,  brought  ejectment  against  John  Scott  (the 
appellant),  who  had  succeeded  his  father  William  Scott  in  the 
possession  of  them,  and  who  rested  his  title  on  the  deed  of  the  18th 
June,  1807.  At  the  trial  of  the  cause  at  the  Clare  Summer  Assizes, 
in  1844,  the  defendant  contended  that  the  legal  estate  having 
become  vested  in  Bindon  Scott  by  the  reconveyance  of  September, 
1811,  the  claim  ought  to  have  been  before  enforced,  and  was  now 
barred  by  the  Statute  of  Limitations.  The  learned  Judge  adopted 
that  argument,  and  directed  a  verdict  for  the  defendant.  A  motion 
for  a  new  trial  was  refused  by  the  Court  of  Queen's  Bench. 
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On  the  27th  May,  1845,  J.  Bindon  Scott  filed  his  bill  in  this  cause       scott 
against  John  Scott,  in  which  he  set  forth  the  deed  of  28th  February,       sgott. 
1807,  and  the  proceedings  in  ejectment,  and  prayed  that  the  trusts 
of  the  said  deed,  so  far  as  related  to  the  lands  of  Enoppogue,  might 
be  carried  into  specific  execution;   that    the    plaintiff  might  be 
declared  entitled  to  the  possession  of  them  ;  that  the  reconveyance 
of  September,  1811,  might  be  decreed  to  have  been  obtained  by 
Bindon  Scott  in  tbe  character  of  trustee  for  any  persons  having 
any  estate  therein  by  virtue  of  the  deed  of  February,  1807,  or  that 
the  defendant  might  be  compelled  to  admit  on  the  trial  of  any 
ejectment  that  John  Scott  the  elder  was  seised  in  fee  of  the  said 
lands  at  the  time  of  the  execution  *of  tbe  said  deed,  and  that  the      [  *J072  ] 
plaintiff  might  be  declared  entitled  to  an  account  from  May,  1888, 
and  to  an  admission   of    assets,   and   an   account,   and  further 
relief. 

In  October,  1845,  John  Scott  put  in  his  answer,  by  which  he 
admitted  that  John  Scott  the  elder  had  been  seised  in  fee  of  the 
said  lands,  and  he  set  forth  the  deeds  of  11th  August,  1806,  and 
]2th  and  18th  June,  1807,  and  alleged  that  the  deed  of  February, 
1807,  was  a  voluntary  conveyance  to  Bindon  Scott,  and  was  not 
executed  on  considerations  for  value  as  alleged  in  the  bill,  and  that 
it  ought  not  to  be  treated  as  a  bond  fide  conveyance,  so  as  to  defeat 
the  conveyance  of  the  lands  of  Knoppogue  to  William  Scott; 
and  that  the  said  lands  must  have  been  introduced  into  the  deed  of 
February,  1807,  through  ignorance  or  collusion;  and  that  the 
registration  of  the  said  deed  was  fraudulently  made  pending 
negotiations  for  the  new  settlement  of  the  property  in  June,  1807, 
and  ought  not  to  be  allowed  to  prejudice  the  deeds  then  made, 
which  he  suggested  were  prepared,  on  the  recommendation  of 
Mr.  Burton,  as  a  substitute  for  the  deed  of  the  preceding  February. 
The  answer  submitted  that  the  indenture  of  18th  June  was  a 
conveyance  for  a  valuable  consideration,  and  alleged  a  legacy  to 
William  by  his  father  of  2,000Z. ;  but  that  William  had,  in  virtue  of 
the  deed  of  18th  June,  1807,  never  claimed  either  that  legacy  or 
any  portion  of  the  5,0002.  under  the  settlement  of  1768.  It  then 
alleged  that  William,  with  the  knowledge  of  Bindon  Scott,  had 
expended  large  sums  in  improving  the  Enoppogue  estate,  and  that 
William  had  charged  a  jointure  on  said  lands  to  the  amount  of  200Z. 
a  year. 

The  cause  was  heard  before  the  Bight  Hon.  Mazierb  Brady,  the 
Lord  Chancellor  of  Ireland,  who,  by  a  decretal  order  of  28th  June,  1848, 
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SooTT  directed  it  to  stand  over  till  there  *had  been  another  proceeding  by 
sooTT.  ejectment,  at  the  trial  of  which  all  temporary  bars  were  to  be 
[  •1073  ]  waived :  and  further  directions  were  reserved.  Another  action  was 
accordingly  brought,  and  on  the  trial,  at  the  Spring  Assizes  of  1849 
for  the  county  of  Clare,  the  appellant  obtained  a  verdict,  the  jury 
finding,  on  the  two  issues  then  raised,  that  the  deed  of  February, 
1807,  was  not,  but  that  the  deed  of  June,  1807,  was,  executed  for  a 
valuable  consideration.  That  verdict  was  set  aside  on  grounds 
entirely  relating  to  evidence,  and  the  cause  was  again  taken  down 
for  trial  at  the  Spring  Assizes  in  1850 ;  but  the  appellant  did  not 
appear,  and  the  respondent,  in  Easter  Term,  entered  up  judgment 
by  default.  The  cause  in  equity  came  on  in  December,  1850,  for 
further  directions,  when  the  Lord  Chancellor  made  a  decree, 
directing  that  possession  of  the  lands  of  Enoppogue  should  be 
delivered  to  the  respondent,  and  that  an  account  should  be  taken 
from  the  27th  May,  1889,  of  the  rents  received  by  William  Scott 
up  to  the  time  of  his  death,  in  May,  1848,  and  by  the  appellant 
since  the  death :  and  the  costs  were  apportioned.  This  appeal  was 
brought  against  this  decree,  and  the  previous  decretal  order  on 
which  it  was  founded. 

Mr.  Isaac  Butt  (of  the  Irish  Bar)  and  Mr,  Rolt  {Mr.  Selwyn 
was  with  them),  for  the  appellant : 

The  deed  of  February,  1807,  was  a  voluntary  deed.  The 
pretended  consideration  on  the  part  of  Bindon  Scott,  of  paying  the 
debts  of  his  father,  was  merely  nominal,  for  he  received  at  the  same 
time  an  assignment  of  the  personal  property,  which  shows  that  the 
[  1074  ]  payment  really  came  from  the  father's  estate.  *  *  The  fact 
that  the  deed  of  February  gave  an  interest  to  the  children  which 
Bindon  Scott  might  possibly  have  by  any  future  marriage  cannot 
prevent  the  new  settlement  of  June  from  taking  effect,  for  the  deed 
of  February  was  a  voluntary  deed,  and  these  children  were,  as 
against  the  joint  act  of  all  the  parties,  mere  volunteers.  Bindon 
Scott  had  not  married  in  June,  1807,  nor  was  his  marriage  then 
contemplated,  and  therefore  no  bill  could  have  been  fiJed  on  behalf 
of  children  to  compel  the  registration  of  this  voluntary  deed.  The 
Courts  will  not  treat  such  a  provision  for  future  possible  children  as 
meritorious,  otherwise  a  settlement  by  a  bachelor  on  a  possible  child 
might  be  good. 

(Lord  St.  Leonards  :  In  the  case  you  put,  if  that  was  followed 
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by  a  marriage,  Brown  v.  Carter  {l)  shows  that  it  would  be  very        Soott 
difficult  to  upset  such  a  settlement.)  Scott. 


♦  ♦  Whatever  rights  Bindon  Scott  had  previously  possessed,  he 
gave  up  on  becoming  a  party  to  the  deed  of  June,  1807.  On  the  other 
hand,  the  deed  of  June  being  executed  for  valuable  consideration, 
and  William  Scott  having  married  while  he  was  in  possession  of  the 
lands  of  Knoppogue  conveyed  by  it,  his  children  must  be  regarded 
as  purchasers  under  that  deed.  [On  this  point  they  cited  Davenport 
V.  Bishopp  (2),  Colyear  v.  Mtdgrave  (s),  Heap  v.  Tonge  (4).] 


[  1075  ] 


Mr.  Fitzgerald  (of  the  Irish  Bar)  and  Mr.  Fleming,  for  the 
respondent,  [with  reference  to  the  deed  of  February, 
1807,  said]  : 

*  *  Here  is  a  valuable  consideration,  and  the  contract  founded 
on  it  expressly  applies  to  the  life  estate  of  the  father  and  to  the 
children.  It  therefore  enures  for  their  benefit.  Pvlvertoft  v. 
Pulvertoft  (5)  shows  that  the  consideration  of  marriage  extends  to 
persons  not  directly  within  it.  The  consideration  here  was  good  : 
Persse  v.  Persse  (e),  which  carried  the  case  further  than  any  other  ; 
and  there  and  in  Doe  d.  Baverstocky.  Rolje  (7),  it  was  declared  that 
the  inclination  of  the  Courts  always  appears  to  have  been  to 
support  a  fair  settlement  in  favour  of  the  persons  intended  to  be 
benefited  by  that  settlement.  The  cases  of  Davenpoi't  v. 
Bishopp  (2)  and  Colyear  v.  Miilgnive  (s)  are  not  in  point,  for  they 
were  mere  executory  *contracts.  *  *  The  settlement  was  made 
on  a  good  consideration,  and  even  if  voluntary,  being  for  the  benefit 
of  the  children  of  a  marriage,  it  might  be  enforced  as  against  the 
parties  to  it :  Brown  v.  Carter  (1),  Kekewich  v.  Manning  (s).    •    ♦    ♦ 

Mr.  Butt,  in  reply.    ♦     ♦     * 

Thb  Lord  Chancellor: 

After  stating  the  circumstances  of  the  case,     • 
It  appears  that  in   the  year  1811  Bindon  Scott  paid   ofif  the 
mortgage  conformably  to  the  covenant  he  had  entered  into  to  pay 


[  1076  ] 


[  •1077 


[  1078  ] 


March  IS. 
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Scott  his  father's  debts,  upon  which  occasion  the  legal  fee  was  conveyed 
Scott.  *<>  him;  and  there  can  be  no  doubt  that  when  he  took  that 
conveyance  he  took  subject  to  the  equitable  rights  of  all  the  parties 
under  those  deeds,  whatever  was  the  fair  construction  of  them. 
Under  the  first  deed  he  became  the  trustee  of  Knoppogue  for  himself 
for  life,  afterwards  to  his  first  and  other  sons  ;  but  he  then  convej^ed 

[  '1079  ]      ♦away  his  own  Ufe  interest,  by  deed,  to  WilUam  Scott,  concurring 
therein  with  his  father  in  making  the  conveyance  to  his  brother. 

In  1844  John  Bindon  Scott  brought  an  ejectment,  claiming  that 
under  the  deed  of  February,  1807,  he,  upon  the  death  of  his  father, 
became  entitled  to  this  property  ;  he  had,  in  fact,  become  entitled 
seven  years  before  he  brought  the  ejectment.  He  brought  the 
ejectment,  but  he  failed ;  and  he  failed  for  a  reason,  the  force  of 
which  I  own  I  do  not  altogether  feel.  It  would  seem  that  he  failed 
because  he  had  too  much  estate,  not  because  he  had  too  little ; 
because  Bindon  Scott,  being  the  person  to  whom  this  legal  fee  was 
conveyed,  and  therefore  from  whom  it  would  have  descended  upon 
his  son,  it  is  said  that  during  all  the  life  of  William  Scott,  Bindon 
Scott  was  the  owner  of  the  legal  fee,  but  that,  possession  never 
having  accompanied  it,  William  Scott  must  be  considered  to  have 
obtained  by  the  Statute  of  Limitations  a  good  title  to  the  fee  against 
him.  That  decision  has  not  been  quarrelled  with,  and  it  is,  there- 
fore, proper  to  assume  it,  for  the  purpose  of  the  present  argument, 
to  be  correct.  The  result  is,  therefore,  that  Bindon  Scott  was 
deprived  of  his  estate,  by  virtue  of  the  Statute  of  Limitations,  by 
the  possession  of  his  brother  William,  and  consequently  John 
Bindon  Scott,  his  son  and  heir,  could  not  recover  in  that  ejectment. 
Failing  in  the  ejectment,  John  Bindon  Scott  was  driven  to  seek 
relief  in  equity.  His  equity  was  this :  under  the  deed  of  February, 
1807,  he  was  the  equitable  owner  of  the  estate  tail,  but  only 
equitable  owner  because  the  legal  fee  was  outstanding,  first  in  the 
mortgagee,  and  afterwards  in  those  who  claimed  under  the  mort- 
gagee ;  therefore  he  came  to  a  court  of  equity  desiring  to  have 
relief  given  in  equity,  asking  that  any  persons  who  had  the  legal  fee, 

[  •1080  ]      whoever  they  *might  be,  might  be  ordered  to  convey  to  him,  and 
that  he  might  be  put  into  possession. 

In  answer  to  that  claim,  the  appellant,  as  William  Scott*s  son, 
set  up  this  defence  :  He  said  that  the  deed  of  February,  1807,  was  a 
voluntary  deed,  and  that  after  that  deed  was  executed  the  parties  to 
it,  for  a  valuable  consideration,  made,  in  June,  1807,  a  settlement  of 
Ejioppogue  upon  William  Scott  for  his  life,  with  remainder  to  his 
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first  and  other  sons  ;  that  that  deed  of  June  was  a  deed  for  valuable  scott 
consideration,  which,  therefore,  put  an  end  to  the  original  deed  of  ^^'  ^ 
February,  and  displaced  the  interest  of  all  those  who  were  entitled 
under  it.  That  defence  being  set  up,  the  question  came  to  be 
argued  before  the  Court  of  Chancery  in  Ireland  in  the  year  1848. 
The  Court  reasoned  thus  :  whether  this  is  a  valid  defence  or  not  is 
purely  a  legal  question,  except  so  far  as  relates  to  the  bar  created 
by  the  outstanding  legal  fee  ;  therefore  let  the  matter  be  put  in  a 
proper  train  of  inquiry,  and  let  the  plaintiff  (the  present  respondent), 
who  is  seeking  rehef  in  equity,  viz.,  John  Bindon  Scott,  bring  his 
ejectment,  and  let  the  temporary  bar,  as  it  is  called,  be  put  out  of 
the  way ;  let  it  be  treated  just  upon  the  same  footing  as  if  John 
Scott,  the  original  settlor,  had  been  seised  of  the  legal  fee  at  the  time 
he  made  the  settlement  instead  of  the  equitable  fee. 

It  is  said  that  upon  several  grounds  no  relief  whatever  ought  to 
have  been  given  to  this  respondent ;  in  the  first  place,  because  the 
plaintiff  in  the  equity  suit  (who  was  the  plaintiff  also  in  the  eject- 
ment) had  no  right  to  ask  relief  against  the  children  of  William 
Scott,  because  they  were  purchasers  for  a  valuable  consideration, 
and  without  notice.  How  were  they  purchasers  for  a  valuable 
consideration  ?  They  were  purchasers  originally  under  that  deed  of 
the  18th  of  June,  1807 ;  but  on  the  face  of  that  *deed,  it  is  a  voluntary  [  nosi  ] 
deed,  and  that  being  so,  it  could  only  be  determined  in  a  trial  properly 
directed  by  the  Court  whether  that  was  or  was  not  a  valid  instrument. 
So  again  with  reference  to  the  original  deed  of  February,  1807 ;  on  the 
face  of  that  deed,  it  was  a  deed  for  valuable  consideration,  because 
there  was  a  covenant  on  the  part  of  Bindon  Scott  to  pay  and 
discharge  his  father's  debts,  which  is,  to  all  intents  and  purposes,  a 
valuable  consideration.  It  may  be  that  that  was  a  fraud,  and  that 
it  was  merely  colourable;  the  evidence  would  seem  to  show  the 
contrary ;  but  whether  that  was  good  or  not  was  exactly  the  question 
to  be  tried  at  law,  and  upon  which  a  trial  did,  in  truth,  proceed. 
The  jury  determined  that  the  February  deed  was  voluntary,  and 
that  the  June  deed  was  not  voluntary.  That  verdict,  upon  the 
motion  for  a  new  trial  in  the  Court  of  Queen's  Bench,  was  set  aside. 
The  Court  of  Queen's  Bench  was  of  opinion  that  the  first  deed  was  a 
deed  for  valuable  consideration,  and  that  the  second  was  a  deed 
without  valuable  consideration.  The  Court  consequently  directed 
a  new  trial.  The  parties  have  not  chosen  to  avail  themselves  of  a 
new  trial,  and  the  result  is,  that  we  must  consider  that  judgment  to 
be  binding  and  conclusive. 
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HcoTT  What  is  now  insisted  upon  is,  that  no  relief  ought  to  have  been 

Scott.  given  in  equity,  even  supposing  the  second  deed  to  have  been  in  its 
inception  a  voluntary  deed,  for  that  WilUam  Scott's  children  were 
purchasers  for  value.  William  Scott  married  in  1815  ;  and  on  the 
occasion  of  the  marriage  a  settlement  was  made,  in  which  that  deed 
was  recited,  and  Bindon  Scott  was  a  party  to  that  settlement.  It 
has,  therefore,  been  contended  that  although  the  deed  was  voluntary 
in  its  inception,  yet  as  the  parties  acted  upon  it,  and  treated  it  as 
being  the  deed  which  gave  the  estate  to  William's  issue,  and  as 

[  ♦1082  ]  William's  wife  *married  upon  the  faith  of  that  being  the  deed  for 
her  and  her  issue,  therefore  the  voluntary  character  of  the  deed  is 
displaced.  But  that  argument  cannot  prevail  if  the  first  deed  was 
a  good  deed.  The  case,  therefore,  stands  thus  :  there  are  two  deeds, 
a  deed  for  value  in  February,  and  another  deed  in  June,  which,  though 
not  then  for  value,  was,  according  to  the  arguments,  made  a  deed  for 
value  in  1815.  But  prior  tempore  potior  jure ;  the  first  deed  in 
February  must  prevail,  as  having  been  a  deed  for  value,  and  of 
course  it  would  take  precedence  over  that  which  was  subsequently 
executed. 

The  whole  case  depends  upon  this  fact,  and  that  being  so,  it 
follows  of  course  that  the  plaintiff  who  seeks  reUef  upon  the  footing 
of  the  vaUd  deed  of  February,  which  reUef  would  have  been  purely 
legal  but  for  the  outstanding  term,  must  properly  have  such  relief 
given  to  him  in  equity  as  to  put  him  in  such  a  situation  as  if  the 
relief  he  sought,  founded  upon  a  valid  deed  at  law,  had  been  legal, 
and  not  equitable. 

With  regard  to  the  suggestion  that  this  outstanding  legal  fee 
acquired  by  disseisin  is  to  defeat  the  rights  of  the  parties,  I  do  not 
concur  in  the  observations  which  have  been  made.  It  is  admitted, 
that  if  the  party  who  by  virtue  of  the  Statute  of  Limitations  claimed 
to  have  got  the  legal  fee,  had  so  got  it  by  conveyance,  with  notice 
that  the  party  from  whom  the  conveyance  proceeded  was  a  trustee, 
he  could  not  have  taken  it  except  upon  the  trusts  upon  which  the 
party  from  whom  he  took  it  held. 

In  these  circumstances,  it  was  perfectly  right  to  direct  a  trial,  and 
the  result  of  the  trial  must  be  taken  to  be  that  which  was  the  result 
of  the  motion  for  the  new  trial  in  the  Court  of  Queen's  Bench  in 
Ireland.    That  being  so,  the  only  remaining  questions  are  as  to  the 

[  •1083  J  propriety  of  the  second  decree,  which  appears  to  me  to  *admit  of  no 
sort  of  doubt.  It  was  perfectly  right  that  the  party  should  have  a 
decree  putting  him  in  possession  of  that  which  was  outstanding  in 
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trustees,  and  should  obtain  such  an  account  as  the  Court  is  in  the        bcott 
habit  of  giving,  viz.,  an  account  of  the  mesne  profits  for  six  years,        scott. 
from  the  person  who  holds  the  party  entitled,  as  if  it  had  been  a 
legal  instead  of  an  equitable  estate.     I  shall  therefore  move  your 
Lordships  that  this  decree  should  be  affirmed. 

Lord  Brouoham  : 

I  only  think  it  necessary  to  say  that  I  entirely  concur. 

Lord  St.  Leonards: 

I  also  think  that  this  case  must  be  decided  against  the  appellant. 
As  the  questions  are  of  some  importance,  I  shall  trespass  upon  your 
Lordships  for  a  very  short  time.  As  I  understand  the  argument  of 
the  appellant,  he  puts  ihe  case  simply  upon  his  legal  title ;  he  says, 
"  I  have  a  legal  title  by  adverse  possession,  and  I  am  in  a  situation 
in  which,  in  a  court  of  equity,  you  are  not  entitled  to  claim  relief 
against  me."  Now,  as  regards  his  legal  title,  that  came  before  a 
court  of  law  in  Ireland,  which  decided  that  the  legal  title,  under 
the  Statute  of  Limitations,  did  prevail  independently  of  any  equity. 
That  depended  upon  a  very  nice  point.  If  there  had  been  originally 
a  conveyance  in  this  case  of  the  legal  estate  instead  of  there  being 
a  conveyance  of  the  equitable  estate,  it  is  perfectly  clear  that  the 
Statute  of  Limitations  would  have  been  no  bar,  because  then 
William,  taking  by  a  conveyance  (which  is  what  distinguishes  this 
case  from  the  cases  where  there  is  an  adverse  possession  without  a 
conveyance)  from  a  man  who  under  a  settlement  was  tenant  for  life, 
never  could  have  set  up  his  possession  during  that  tenancy  for  life, 
against  the  tenant  for  life ;  and  although  it  might  *have  been  |-  *io84  ] 
conveyed  to  him  in  words  for  his  own  life,  he  could  not  have  set 
up  that  estate,  so  acquired  by  actual  conveyance,  as  a  bar  to  the 
remainder-man  under  the  settlement  under  which  the  person  who 
conveyed  to  him  claimed.  This  singular  state  of  circumstances 
therefore  happened,  and  the  consequence  is  what  I  will  state.  The 
legal  fee  was  outstanding  ;  the  conveyance,  therefore,  was  only  of  the 
equitable  estate ;  but  the  person  who  had  the  equitable  tenancy  for 
life  conveyed  to  William,  what  must  be  held  to  pass  (with  the  view  I 
am  now  regarding  it)  only  his  life  estate,  and  the  remainder-man  was 
not  afifected.  If  the  person  who  had  thus  conveyed  the  equitable 
estate  ultimately  obtained  a  conveyance  of  the  legal  fee,  that  was,  as 
regarded  him,  an  admission  that  the  legal  fee  at  that  moment  was  an 
operative  estate.    What  was  the  consequence  ?    It  was  this :  that  the 
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SooTT  legal  estate  being  afterwards  got  in,  his  previous  conveyance  woald 
Scott.  ^o^>  ^^  ^^  many  cases  of  life  interest,  operate  by  way  of  estoppel 
against  the  legal  fee  thus  subsequently  obtained  ;  but  the  moment 
he  obtained  that  legal  fee  he  became  the  trustee  for  the  persons  who 
claimed  under  that  settlement.  Now,  who  were  the  persons  who 
claimed  under  that  settlement  ?  The  first  was  William  Scott,  for 
he  had  by  conveyance  obtained  the  right  to  the  equitable  estate  of 
Bindon  Scott,  and  when  Bindon  Scott  therefore  obtained  the  legal 
fee,  William  Scott  became  entitled  to  the  equitable  life  interest  of 
Bindon  Scott  to  be  carved  out  of  the  legal  fee.  Then  at  law  it 
would  have  been  open  to  contend  (I  mean  to  give  no  opinion  binding 
myself  at  all  upon  that  point,  but  I  confess  I  should  be  strongly 
disposed  to  think  so)  that  under  the  Statute  of  Limitations  this 
view  might  have  been  taken  of  it :  This  estate  which  you  (William 
Scott)  claim,  you  claim  by  conveyance  from  Bindon;  the  legal 
estate  was  at  the  time  of  that  conveyance  outstanding;  Bindon 
[  *1085  ]  *got  in  that  legal  fee  ;  Bindon  never  could  have  proceeded  against 
you  upon  that  legal  estate,  because  if  he  had  been  so  foolish  as  to 
bring  an  ejectment,  equity  would  instantly  have  stopped  that  eject- 
ment ;  for  by  the  operation  of  the  conveyance  in  fee  he  would  have 
been  estopped  from  asserting  any  right  to  that  legal  estate  during 
the  whole  of  his  own  life.  Should  not  there  be  a  corresponding 
right  ?  If  the  one  party  is  to  be  bound,  ought  not  the  other  party 
to  be  bound  ?  Where  was  the  difficulty  for  a  court  of  law  to  say 
that  William  Scott  held  under  Bindon  Scott,  and  that  Bindon  Scott 
having  obtained  the  legal  estate,  the  possession  of  William  Scott 
was  the  possession  of  Bindon  Scott,  and  that  William  Scott  claiming 
under  Bindon  Scott,  never  could  be  heard  to  say  that  he  held 
adversely  to  Bindon  by  the  settlement  under  which  William  had 
obtained  nothing  more  than  a  life  estate.  However,  it  was  decided 
otherwise,  and  this  House  is  not  now  called  on  to  reverse  that 
decision. 

Then  as  regards  the  equity.  I  can  have  no  doubt  in  recommend- 
ing your  Lordships  to  hold,  as  a  point  of  law  not  to  be  disputed, 
that  that  legal  estate  became  a  trust  for  all  these  persons,  and  that 
consequently,  although,  at  law,  William  Scott  might  himself,  as 
against  the  children  of  Bindon  Scott,  set  up  his  possession,  it  was, 
in  reality,  no  adverse  possession.  Although  that  phrase  may 
perhaps  be  used  in  a  different  sense  to  that  in  which  it  was  used 
before  the  3  &  4  Will.  IV.  c.  27,  yet  I  see  no  diflficulty  in  advising 
your  Lordships  to  come  to  the  conclusion  that  that  legal  estate 
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never  could  be  set  up  as  against  those  parties  who  had,  after  the       Scott 
conveyance  of  the  equitable  estate,  entitled  themselves  to  the  legal       soott. 
estate.     The  question  at  last  resolves  itself  into  the  right  as  between 
these  parties  under  the  different  settlements.    Who  is  entitled  to 
the  estate  ?    Take  the  first  settlement  under  which  Bindon  ♦Scott      [  ♦1086  ] 
claims  ;  it  is  perfectly  clear,  in  point  of  law,  that  upon  the  face  of 
that  settlement,  it  is  a  settlement  for  valuable  consideration,  which 
never  can  be  impeached.     No  settlement  was  ever  more  so.    Like 
any  other  deed,  it  may  be  impeached  by  showing  that  the  considera- 
tion is  not  truly  stated ;  that  that  which  appears  to  be  the  real 
consideration  was  not  the  true  consideration ;  that  it  was  a  sham 
and  a  pretence  ;  that  there  was  collusion,  and  that  there  was  fraud. 
That  is  a  question  for  a  jury.     The  parties  here  went  to  a  jury  upon 
that  very  question,  and  a  wrong  verdict  was  given ;  but  the  Coubt 
reversed  that  finding,  and  properly  stated  that  there  was  not  a 
scintilla  of  evidence  to  show  that  the  first  consideration  was  a 
fraudulent  one.     Then  what  is  the  consequence  ?    The  first  deed 
stands,  and  the  second  deed  cannot  interfere  with  it  as  far  as  regards 
the  consideration.     The  parties  had  a  right  to  re- try  that  question ; 
but  when  the  moment  came  for  that  purpose,  they  entirely  withdrew 
from  the  opportunity  which  had  been  offered  them.     They  deserted 
the  case.     The  decree  therefore  necessarily  went  against  them  in  the 
court  of  equity,  and  this  House  is  bound  to  consider  that,  in  with- 
drawing from  the  trial  of  that  question,  the  appellant  admitted  that 
the  consideration  in  the  first  deed  was  a  valid  and  real  consideration, 
and  that  there  was  no  pretence  for  denying  it.     This  House  must 
consider  that  as  a  settled  point. 

When  we  look  at  the  deeds  with  the  eye  of  a  real  property  lawyer, 
all  difficulty  vanishes  ;  I  never,  indeed,  could  understand  where  the 
difficulty  was.  The  first  deed  was  a  perfectly  binding  deed,  and 
there  was  an  attempt  to  concoct  and  set  up  a  title  as  against  that 
deed.  I  cannot  mention  Mr.  Burton's  name  without  stating  the 
high  respect  and  regard  which  I  have  for  the  memory  of  that 
learned  person,  who  became  so  illustrious  a  Judge  in  *Ireland ;  but  [  •io87  ] 
he  was  pressed  with  business,  and  was  not  able  to  do  more  than 
chalk  out  the  draft  of  the  intended  deed,  and  consequently  he  did 
not  give  the  advice  which  I  should  have  expected  from  his  practical 
knowledge ;  he  advised  the  parties,  if  the  first  deed  was  not  upon 
the  register,  to  do  something,  which  no  counsel  ever  should  advise 
parties  to  do,  namely,  to  put  aside  and  cancel  a  deed,  and  endeavour 
to  make  a  title  in  lieu  of  it.     In  my  experience,  I  never  knew  any 
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SooTT       attempt  of  the  sort  which  did  not  end  in  failure,  and  in  involving 
SooTT.       the  parties  in  litigation  probably  as  expensive  and  as  long  as  this 
has  been. 

The  attempt  was  to  get  rid  of  the  deed  of  February,  and  form  a 
new  title.  These  two  subsequent  deeds  were  meant  for  that  pur- 
pose ;  but  the  first  deed,  that  of  February,  now  stands  as  the  deed 
for  valuable  consideration ;  it  was  prior  in  point  of  date,  and  was 
upon  the  register  before  the  second  deed  was  executed,  so  that  the 
second  deed,  whether  for  valuable  consideration  or  not,  never  could 
come  into  competition  with  the  first. 

It  was  the  absolute  duty  of  the  solicitor  to  register  the  deed  of 
February,  which  included  other  lands  besides  those  mentioned  in 
the  deed  of  June,  in  order  to  give  effect  to  those  titles  which  were 
not  intended  to  be  affected  by  the  new  arrangement.  The  new 
arrangement  was  a  contrivance  (I  regret  it  ever  was  resorted  to)  to 
defeat  the  actual  title,  and  it  has  failed  in  its  object.  I  am  clearly 
of  opinion  that  there  is  not  the  least  pretence  for  affecting  the 
respondent's  title  in  this  case;  and  I  therefore  submit  to  your 
Lordships  that  this  appeal  should  be  dismissed,  with  costs. 

Appeal  dismissed :  Decretal  order  of  28  June,  1848,  and 
decree  of  11  December,  1850,  affirmed,  with  cost^. 


1854.  MAEQUI8  OF  BRISTOL  v.  ROBINSON. 

Feb,  21,  23, 

24.  (4  H.  L.  C.  1088.) 

On  the  hearing  of  a  cause,  in  which  the  question  intended  to  be  brought 
up  for  decision  depended  on  the  form  of  the  pleadings,  and  the  House,  after 
argument,  vf&a  of  opinion  that  the  pleadings  would  not  allow  that  question 
to  be  properly  decided,  time  was  given  to  allow  an  arrangement  between  the 
parties,  by  which  the  pleadings  might  be  altered  for  tliat  purpose. 


1864. 
March  n,U. 


LONDON   (CORPORATION  op)  v.   COMBE. 

(4  H.  L.  0.  1089—1090.) 

The  House  will  refuse  to  allow  a  cause  to  stand  over  indefinitely,  though 
upon  an  understanding  that  the  appeal  is  to  be  compromised,  but  will  require 
it  to  be  proceeded  with  in  its  regular  turn,  or  to  be  withdrawn. 
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TERRELL   v.   HUTTON  (1). 

(4  H.  L.  C.  1091—1104  ;  8.  C.  23  L.  J.  Ch.  345  ;  18  Jur.  707.) 

Certain  persons  proposed  to  form  a  Company ;  they  employed  A.  as  their 
solicitor;  he  was  so  named,  on  provisional  registration,  under  the  Joint 
Stock  Company^B  Act ;  the  directors  were  not  to  be  personally  liable  to  the 
officers  of  the  Company  ;  the  solicitor  was  continuously  employed,  until 
after  the  Company  had  l)een  completely  formed  and  registered,  and  until  it 
was  wound  up.  The  44th  article  of  the  deed  of  settlement  declared,  that 
**a  sufficient  part  of  the  funds  of  the  Company  should,  upon  complete 
registration,  be  appropriated  in  payment  of  the  expenses  of  and  incidental 
to  the  formation  of  the  Company,  including  those  of  or  having  reference  to 
the  preparation  and  execution  of  that  deed."  When  the  Company  was  before 
the  Master  on  the  Winding-up  Act,  the  solicitor  presented  a  demand  for 
services  from  the  earliest  period  up  to  that  time.  The  Master  allowed  the 
demand  as  a  claim  only,  and  not  as  a  debt,  leaving  the  solicitor  to  proceed 
at  law : 

Held,  reversing  an  order  of  yice-Chancellor  Kixderslby  which  had 
permitted  the  order  of  the  Master  to  stand,  that  the  Master  ought  to  have 
allowed  this  demand  as  a  debt,  but  subject  to  proof  that  the  items  came 
under  the  description  contained  in  the  44th  article,  and  subject  also  to 
taxation. 

As  the  solicitor  had  omitted  to  bring  the  44th  article  to  the  notice  of  the 
Vice- Chancellor,  his  order,  though  reversed,  was  reversed  without  costs. 

In  1846  two  gentlemen  named  Holt  and  Swift  proposed  to 
establish,  in  London,  an  Insurance  Company,  under  the  name  of 
''  The  Independent  Life  Assurance  Company."  The  appellant  was 
employed  as  attorney  and  solicitor  in  the  formation  thereof.  The 
proposed  Company  was  provisionally  registered  on  the  13th 
February,  1847,  and  on  the  same  *day  the  appellant  was  formally 
appointed  by  the  promoters  to  be  the  attorney  of  the  proposed 
Company,  and  his  name  was  so  registered.  On  the  15th  May, 
1847,  at  a  meeting  of  the  directors,  several  resolutions  were  passed, 
one  of  which  confirmed  the  appointment  of  the  officers  of  the  Com- 
pany, subject  to  the  provisions  of  other  resolutions  then  agreed  to. 
Of  these,  the  12th  declared,  "  That  no  director  shall  be  personally 
responsible  for  the  salaries  of  any  of  the  officers  of  the  Company, 
and  that  no  officer  shall  obtain  payment  for  his  services  until  a 
sufficient  sum  shall  be  obtained  by  the  funds  of  the  Company  for 
that  purpose.  Nevertheless,  the  first  fund  that  shall  be  formed  by 
the  payment  of  the  deposits  on  the  shares  to  be  taken  by  the 
directors  and  others,  shall  be  appropriated  to  the  payment  of  the 
expenses  of  the  formation  of  the  Company.'*  At  a  meeting  held 
on  the  22nd  May,  it  was  resolved  to  raise  a  subscription  to  enable 
the  appellant  to  advertise  ;  the  sums  subscribed  were  to  be  allowed 

(1)  In  re  Skegness  and  St.  Leonards  Tramways  Co.  (1888)  41  Ch.  D,  215, 
68  L.  J.  Ch.  737,  60  L.  T.  406. 
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1854. 
March  in. 

Lord 

C  RAN  WORTH, 

L.C. 

Lonl  St. 
Lkonards. 

Lord 
Brouoham. 
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Terbkll  in  part  payment  of  shares.  On  the  8rd  of  August  a  resolution 
HuTTON.  ^^B  passed  authorising  the  appellant  ''  to  take  the  necessary  steps 
for  preparing  the  deeds  of  the  Company ;  "  and  on  the  9th  of 
August  another,  instructing  him  to  make  inquiries  respecting 
offices,  and  to  issue  prospectuses,  &c.  On  the  12th  August  the 
statutory  return  of  the  names  of  the  provisional  directors,  &c.,  was 
made,  and  this  return  included  the  name  of  the  appellant  as 
solicitor  to  the  Company.  On  the  8th  February,  1848,  he  was 
instructed  as  "the  solicitor"  provisionally  to  re-register  the  Com- 
pany. On  the  4th  March,  1848,  a  resolution  was  passed  calling 
for  a  statement  of  the  liabilities  of  the  Company,  one  of  the  items 
mentioned  being  ''  the  solicitor's  bill,  including  counsel's  fees,  to 
be  laid  before  the  directors."  The  bill  was  sent  in  on  the  9th 
March  ;  and  on  the  27th  May,  in  a  resolution  of  the  directors,  that 
[  •10^3  ]  item  was  recognised  as  one  of  the  liabilities  *of  the  Company.  On 
the  28th  August,  1848,  the  deed  of  settlement  was  executed,  the 
44th  article  of  which  was  in  the  following  terms : 

"  That  a  sufficient  part  of  the  funds  of  the  Company  should, 
upon  the  complete  registration  thereof,  under  the  provisions  of  the 
said  Act  of  Parliament,  be  appropriated  in  payment  of  the  expenses 
of  and  incidental  to  the  formation  of  the  Company,  including  those 
of  or  having  reference  to  the  preparation  and  execution  of  that 
deed,  and  such  complete  registration  as  aforesaid,  and  every  deed 
of  supplement  for  that  purpose." 

In  January,  1860,  the  Vice-Chancbllor  of  England  made  an 
order  on  petition  directing  that  the  Company  should  be  wound  up, 
and  under  this  order  the  respondent  was  appointed  official  manager. 
In  April  the  appellant  sent  in  his  bill  consisting  of  an  account 
delivered  in  December,  1848,  to  the  secretary,  with  the  addition  of 
fees,  charges,  and  disbursements,  amounting  together  to  6452.  Is. 
The  Master  to  whom  the  matter  of  winding  up  was  referred  refused 
to  allow  this  bill  as  a  debt,  but  by  an  order  of  the  12th  July,  1850, 
declared  that  it  should  be  allowed  as  a  claim  only,  with  liberty  for 
the  appellant  to  proceed  at  law.  The  appellant,  on  the  13th 
November,  1851,  brought  this  order  before  Vice-Chancellor 
KiNDBRSLEY,  who  declined  to  make  any  order  thereon,  and  directed 
the  costs  of  the  official  manager  to  be  paid  out  of  the  estate,  but 
refused  to  allow  any  other  costs  (1).  The  present  appeal  was  then 
brought. 

(i)  2  Sim.  N.  S.   127.    No  notice      was    heard    before    Vice-Chancellor 
was  taken  of  the  44th  article  of  the      Kinderaley. 
deed    of    settlement    when    the   case 
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Mr.  Willcock  and  Mr,  H.  Terrell  for  the  appellant :  Tbbrbll 

The  Master  was  wrong  in  not  admitting  this  demand  as  a  debt.      Hutton. 
It  was  a  matter  of  account  between  the  parties  *under  the  Wind-      L  *1094  ] 
ing-up  Act,  11  &  12  Vict.  c.  45,  and  ought  to  have  been  adjudicated 
upon  by  him,  without  driving  the  appellant  to  an  action  at  law. 

[They  cited  several  cases  under  the  old  Winding-up  Acts,  but  as 
the  question  here  turned  eventually  upon  the  special  clauses  in 
the  deed  of  settlement  it  is  unnecessary  to  refer  to  the  cases  cited.] 

The  Solicitor-Oeneral  (Sir  R.  Bethelt)  and  Mr.  Roxburgh  for  [  1096  ] 
the  respondent,  [contended  that  the  Winding  up  Act  of  1848  related 
exclusively  to  the  settlement  of  questions  among  the  members  of 
the  Company.  This  appellant  claimed  to  be  a  creditor  of  the 
Company ;  he  was  not,  therefore,  within  the  operation  of  the  Act, 
nor  was  his  bill  confined  to  expenses  covered  by  the  44th  article  of 
the  deed  of  settlement]. 

(Lord  St.  Leonards:  It  does  not  appear  that  section  44  of  the       [1W<5] 
deed  of   settlement  was  brought  to  the   Vice-Chancellor's  notice. 
There  is  nothing  in  that  section  relating  to  preliminary  expenses.) 

What  they  were,  was   the  subject  of  dispute  before  the   Master, 

and  he  therefore  properly  referred  the  parties  to  law.    Antecedently 

to  the  formation  of  the  Company,  the  only  persons  liable  to  the 

appellant  were  those  who  actually  employed  him.     Those  persons 

alone  could  afterwards  *come  on  the  Company  for  repayment  of      [•1097  1 

the  expenses  thus  incurred,  but  the  Company  was  not  liable  to  him 

in  respect  of  such  charges. 

Mr.  WUlcock,  when  about  to  reply,  was  asked  whether  the 
appellant  was  ready  to  submit  the  bill  to  examination,  to  determine 
whether  the  expenses  he  claimed  came  within  the  words  of  the 
44th  article  of  the  deed,  ''Expenses  of  and  incidental  to  the 
formation  of  the  Company?"     He  answered  in  the  aflSrmative. 

The  Lord  Chancellor: 

Then,  my  Lords,  I  have  no  difiiculty  as  to  the  advice  I  shall  give 
to  your  Lordships  in  this  case.  His  Lordship  having  stated  the 
facts,  said : 

The  House  goes  along  with  the  respondent  to  this  extent,  that 
the  Company  ought  not  to  be  bound  by  the  items  in  detail  which 
are  included  in  the  bill ;  but  provided  it  is  established  that  this  bill 
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Jebrell  was  made  up  either  of  items  in  respect  of  business  properly  done 
HuTTON.  by  Mr.  Terrell  after  the  formation  of  the  Company,  or  of  items 
properly  coming  within  the  description  of  the  "expenses  of  and 
incidental  to  the  formation  of  the  Company,  including  those  of  or 
having  reference  to  tlie  preparation  and  execution  "  of  the  deed,  I 
think  it  was  wrong  not  to  allow  this  bill  as  a  debt. 

I  do  not  at  all  recede  from  any  words  attributed  to  me  in  former 
cases.  I  think  the  view  which  I  then  took  of  these  Winding-up 
Acts  was  correct.  The  Winding-up  Act  of  1848  was  made  for  the 
purpose  of  enabling  such  of  these  Companies  as,  from  altered 
circumstances,  or  from  miscalculated  probability  of  profit,  should 
turn  out  to  be  incapable  of  being  prosecuted  with  advantage,  to  be 
wound  up.  In  order  to  do  so  the  Legislature  meant  to  put  them  in 
a  situation  very  nearly  the  same  as  if  some  one  partner  of  any 
[  ♦1098  ]  ordinary  partnership  had  filed  a  bill  or  got  a  decree  *for  winding 
up  the  partnership,  which  would  render  it  necessary  to  take  the 
partnership  accounts  and  settle  the  liabilities  amongst  the  partners, 
as  well  as  the  nature  of  the  case  would  permit.  Provision  was, 
therefore,  made  for  giving  a  summary  proceeding  of  that  sort  by 
going  to  the  Master's  office.  In  order  to  enable  the  Court  to 
proceed  to  wind  up  a  Company,  it  is  material  to  ascertain  what  are 
the  debts  due  by  the  Company.  Until  that  is  ascertained,  it  is 
impossible  to  find  what  sum  of  money  the  parties  must  respectively 
contribute  in  order  to  make  up  the  proper  and  necessary  fund. 
With  that  view  the  73rd  and  other  sections  were  enacted.  To 
prevent  delay  and  needless  expense,  any  person  commencing,  or 
who  has  commenced,  proceedings  at  law,  is  prohibited  from 
recovering  payment  of  any' debt  or  demand  he  may  have,  without 
first  coming  and  proving  it  before  the  Master,  so  that  the  Master 
may  know  what  is  the  amount  of  the  debts.  What  is  the  course 
which  is  then  taken  ?  The  Master  is,  by  the  subsequent  sections, 
directed  to  raise  a  sufficient  fund  for  winding  up  the  Company^s 
affairs,  having  regard  inter  alia  to  the  amount  of  debts  proved. 

There  is  no  doubt  that  there  was  no  intention  on  the  part  of  the 
Legislature  to  give  to  creditors  any  larger  right,  or  to  take  from 
them  any  portion  of  an  existing  right,  in  respect  of  the  enforcement 
of  their  debts.  The  question  here  is,  whether,  under  these  circum- 
stances, this  demand  is  something  which  ought  to  have  been 
admitted  as  a  debt. 

I  cannot  say  that  I  have  no  doubt  on  this  subject,  but  I  think  I 
see  my  way  clearly  to  a  conclusion,  subject  to  what  I  have  stated 
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as  to  ascertaining  the  amoant,  which  must  be  done  by  subsequent  Tbrbell 
inquiry,  and  which  the  parties  at  your  Lordships'  Bar  are  willing  to  hutton. 
agree  to.  Subject  to  that,  I  think  this  is  admissible,  upon  the 
strictest  principle,  *as  a  debt  under  the  Winding-up  Act,  and  I  [•lOQQ] 
come  to  that  conclusion  for  this  reason  :  Quite  independently  of  the 
Winding-up  Acts,  it  has  been  long  ago  established  (Lord  Cottbnham 
enunciated  the  proposition  many  times)  that  these  Companies 
cannot  take  the  benefit  of  what  has  been  done  by  those  who  have 
formed  them,  without  thereby  incurring  responsibilities  to  those 
persons.  Now,  that  observation,  which  has  been  extended  to  a 
very  great  class  of  cases  under  the  Winding-up  Acts,  applies,  in  my 
mind,  pre-eminently  to  a  solicitor,  who  is  doing  that  without  which 
the  Company  never  could  have  existed.  It  is  an  old  and  well- 
known  principle  in  the  law,  that  when  one  person  does  an  act  as 
an  agent  for  some  other  person,  though  then  quite  unknown  to 
that  other,  if  afterwards  the  latter  adopts  the  act,  it  is  just  the 
same  as  if  he  had  authorised  it  from  the  beginning.  I  think  that 
principle  will,  with  the  aid  of  the  44th  article,  enable  your  Lord- 
ships safely  and  distinctly  to  come  to  a  conclusion  here.  I  am  not 
certain  that  it  would  not  have  been  sufficient  without  that  article. 
That  which  was  done  for  the  necessary  purpose  of  forming  the 
Company,  or  in  the  prosecution  of  the  necessary  business  of  the 
Company  after  it  was  formed,  is  to  be  treated  as  a  debt  of  the 
Company,  ab  initio.  If  that  is  so,  then  the  only  question  is  a 
question  as  to  the  amount  which  is  due,  because  that  the  appellant 
did  purport  to  act  (whether  with  or  without  authority)  as  the 
solicitor  of  some  embryo  Company,  cannot  be  disputed.  What  I 
should  recommend  your  Lordships  to  do  is,  to  allow  this  appeal  so 
far  as  to  discharge  this  order,  and  return  it  back  to  the  Court  of 
Chancery  with  the  declaration  that  Mr.  Terrell  ought  to  be 
admitted  as  a  creditor  of  this  Company  for  the  amount  of  all  work 
and  business  properly  done  by  him  since  the  formation  of  the 
Company,  and  for  the  amount  of  so  much  of  his  bill  of  costs,  of  all 
expenses  of  and  incidental  to  the  ^formation  of  the  Company,  [*iiooj 
including  those  of  or  having  reference  to  the  preparation  and 
execution  of  the  deed,  and  such  complete  registration  as  afore- 
said; and  also  with  power  to  direct  the  said  bill  to  be  subject 
to  taxation.  The  suggestion  must  go  beyond  mere  taxation, 
because  the  appellant  must  establish  tUtra  taxation,  that  these 
items  are  items  properly  coming  within  the  description  of  the 
44th  article. 
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TsBBBLL         Lord  Bbouoham  intimated  his  concurrence. 

r. 
HUTTOK. 

LoBD  St.  Leonards  : 

My  Lords,  I  also  entirely  agree  with  the  noble  and  learned  Lord 
on  the  woolsack.  The  matter  is  not  open  to  any  doubt.  Under 
the  Joint  Stock  Companies'  Act  (7  <fe  8  Vict.  c.  110),  it  is  quite  clear 
that  a  soUcitor  might  be  employed  before  the  Company  was  formed, 
and  it  is  of  necessity  that  a  solicitor  should  be  employed,  for  there 
must  be  a  great  deal  of  business  preUminary  to  the  formation  of 
any  considerable  Company  which  a  solicitor  alone  can  transact. 
The  Joint  Stock  Companies'  Act  does  itself  expressly  provide  for 
the  appointment  of  a  soUcitor,  and  attributes  to  that  soUcitor  the 
performance  of  certain  duties,  which,  without  that  power  in  the 
Act,  would  be  a  breach  of  its  other  provisions.  The  25th  section 
takes  it  for  granted  that  to  a  certain  extent  a  Company,  when 
formed,  will  be  bound  by  antecedent  contracts,  but  to  what  extent 
that  may  be  is  another  question. 

Then  we  come  to  the  Winding-up  Act.  I  cannot  feel  that  there 
is  the  sUghtest  doubt  in  the  description  of  a  creditor  there-  "  The 
word  *  creditor '  shall  include  every  person  having  any  debt  or 
demand  enforceable  against  any  Company  in  any  court  of  law  or 
equity,  or  for  non-payment,  or  non-satisfaction  of  which  damages 
[•1101]  could  be  *recovered."  So  that  the  Winding-up  Act  does  most 
expressly  provide  for  what  may  be  called  equitable  debts  as  well  as 
for  legal  debts.  Any  argument,  therefore,  to  show  that  there  would 
be  a  difficulty,  if  not  an  obstacle,  in  the  way  of  recovering  at  law 
this  particular  demand,  is  of  itself  a  sufficient  reason  for  giving  to 
the  party  reUef  in  equity  if  the  demand  constitutes  an  equitable 
debt.  The  moment  you  say  you  cannot  recover  a  debt  at  law, 
assuming  it  to  be  a  just  debt  which  ought  to  be  paid  out  of  the 
assets  of  the  Company,  it  must  properly  be  recoverable  in  equity. 
The  intention  was  to  provide  for  debts  recoverable  only  in  equity, 
as  well  as  for  debts  recoverable  at  law. 

The  58th  section  of  the  Winding-up  Act,  which  has  been  much 
relied  upon  at  the  Bar,  does  of  itself  reserve  the  rights  of  the 
parties  in  those  cases  in  which  they  are  not  otherwise  expressly 
provided  for  by  the  Act.  Supposing  that  there  was  no  legal  right 
in  this  appellant  to  recover,  then  it  falls  expressly  within  the 
Winding-up  Act  as  an  equitable  right.  In  this  case  it  is  not  the 
creditor  who  insists  upon  bringing  the  action,  but  it  is  the  Company 
which  insists  that  the  creditor  shall  bring  it. 
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Passing  on  to  sections  72,  78  and  74,  they  put  the  matter  beyond     Trbbell 
all  doubt,  for  they  tell  you  what  shall  be  done  before  an  action  is      hdtton. 
brought  by  the  creditor.     They  put  a  restraint  upon   him,  and 
prohibit  him  from  bringing  an  action  till  he  has  come  in  to  prove 
his  debt  before  the  Master. 

The  75th  section,  to  which  I  find  no  answer,  gives  the  Master 
power,  according  to  the  proofs  exhibited  before  him,  either  to  allow 
or  disallow,  or  allow  as  claims  only,  such  debts  and  demands. 
There  is  nothing  to  control  him  in  the  exercise  of  this  power.  But 
then  there  is  an  appeal  against  his  decision.  When  the  case  came 
on  in  the  ''^Court  below,  by  some  accident  the  section  44  in  the  deed  [  *>102  ] 
was  not  brought  to  the  Vice-Chancellor's  attention.  That  section 
puts  the  Company  out  of  Court.  The  promoters  appointed  the 
appellant  their  solicitor.  They  have  had  the  benefit  of  his  know- 
ledge and  diligence,  and  made  use  of  him  as  their  solicitor.  They 
have  from  time  to  time  re-appointed  him  their  solicitor.  They 
received  his  bill,  and  when  they  became  a  Company,  then  he  was 
properly  constituted  as  the  continuing  solicitor;  there  was  never 
any  break  in  his  employment ;  he  continued  throughout,  and  the 
effect  of  not  providing  for  his  previous  charges  would  have  been 
this,  that  the  promoters  individually  would  have  been  Uable  to  the 
Company's  debts,  and  the  debt  to  him  among  the  rest,  as  far  at  all 
events  as  funds  had  come  to  their  hands.  What  would  be  the 
result  of  that  ?  That  then  they  would  have  had  their  relief,  imder 
the  clause  of  the  deed  to  which  I  am  about  to  refer,  as  against  the 
general  body.  Could  anything  be  more  absurd  and  improper  than 
that  there  should  be  this  circuity  of  action,  first  by  this  solicitor 
against  the  individual  promoters,  and  then  by  those  promoters 
against  the  Company  of  which  they  form  a  part?  It  is  quite 
impossible  that  anything  of  the  sort  could  have  been  intended. 

The  contract  of  all  the  parties  forming  the  Company  was  this, 
that  they  would  pay  out  of  the  funds  of  the  Company  all  the  proper 
expenses  of  forming  the  Company,  up  to  and  including  the  cost  of 
the  preparation  and  execution  of  the  deed  of  settlement.  There  is 
no  individual  responsibility,  but  the  funds  are  Uable ;  and  what 
constitutes  those  funds  ?  all  the  capital  whether  called  up  or  not. 
If  it  has  not  been  called  up,  it  must  be  called  up  in  order  to  constitute 
those  funds,  the  liability  of  which  is  rendered  clear  beyond  all 
doubt  by  the  44th  article. 

Here  is  a  clear  equitable  debt  which  is  provided  for  by  the  deed 
of  settlement,  and  the  fimds  are    brought  into  the  *Court  of      [  nios  ] 
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Tebbell  Chancery.  Under  the  Winding-up  Act  the  question  the  Master 
Button.  ^^^  ^  ascertain  is  not  simply  what  debts  are  due  by  the  Company 
which  are  recoverable  at  law,  but  what  debts,  qua  debts,  are 
recoverable  as  debts  against  the  Company,  either  in  a  court  of  law 
or  in  a  court  of  equity.  This  debt  clearly  fell  imder  the  latter 
denomination.  It  admits  of  no  doubt  whatever,  that  the  order  of 
the  Yice-Chanobllob  was  made  incautiously,  the  44th  article  not 
having  been  brought  to  his  attention ;  it  must,  therefore,  be  reversed, 
but  reversed  imder  the  conditions  which  have  been  mentioned  by 
my  noble  and  learned  friend. 

As  the  cause  of  the  mistake  must  be  considered  to  rest  with  the 
appellant  in  not  having  brought  the  matter  properly  before 
the  Court,  and  in  insisting  also  upon  the  whole  of  his  demand, 
which  demand  certainly  ought  to  be  subjected  to  an  investigation, 
he  would  appear  to  be  justly  liable  to  costs ;  but  it  would  be  going 
too  far  to  make  him  pay  the  costs  of  the  appeal  and  yet  to  give  him 
a  decree ;  and  therefore  what  I  submit  to  your  Lordships  is,  that 
there  ought  to  be  no  costs  given  in  this  case. 
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STANDISH  V.  MAYOR,  &c.  of  LIVERPOOL.  '8^2. 

'                                                                             March  n, 
(1  Drewry,  1—11.)  

The  contractors  for  a  Corporation  which  had  served  notice  to  treat  on 
the  plaintiff  as  owner  for  the  purchase  of  land  under  the  Lands  Glauses 
Consolidation  Act,  1845,  deposited  plant  and  materials  on  the  land  by 
permission  of  the  tenant :  Held  that  this  did  not  amount  to  an  entry  on  the 
land  within  s.  84  of  the  Act. 

[It  is  thought  sufficient  to  note  here  that  the  plaintiff  filed  this  bill  for 
an  injunction  in  ignorance  of  the  fact  that  the  tenant's  permission  had  been 
obtained  by  the  contractors,  and  under  the  mistaken  belief  that  the  Corporation 
had  thus  taken  possession  of  the  land  without  complying  with  the  provisions  of 
the  Act.— 0.  A.  S.] 


HAWKINS  V.  GATHERCOLE  (l).  i852. 

HAWKINS  V.  CARRACK.  ^j^l. 

(1  Drewry,  12-20 ;  S.  C.  21  L.  J.  Ch.  617  ;  16  Jur.  650.)  Kind^lkt. 

Where  a  receiver  of  tithes  had  been  appointed  on  behalf  of  an  incimi-  ^•"^• 

brancer  upon  a  vicarage,  a  subsequent  mortgagee  of  the  advowson ,  with  notice  [  ^^  ] 

of  the  appointment  of  the  receiver,  issued  a  sequestration,  and  proceeded 
up  to  publication,  but  did  not  take  or  receive  any  funds  of  the  living :  Held, 
that  tiiis  ought  not  to  have  been  done,  without  the  have  of  the  Court ;  that 
it  was  an  interference  with  the  possession  of  the  receiver,  and  was  a  contempt. 

In  these  suits  a  motion  was  made  to  commit  Garrack,  the 
defendant  in  the  supplemental  suit,  for  contempt  in  issuing  and 
prosecuting  up  to  publication,  a  writ  of  sequestration  against  the 
tithes  and  of  the  vicarage  of  Chatteris  Nuns,  of  which  Gathercole 
was  i'ncumbent,  while  a  receiver,  appointed  by  the  Court  in  the 
original  cause,  was  in  possession,  and  with  notice  of  that  fact.  The 
order  for  a  receiver  to  take  possession  of  the  tithes  of  the  living  of 
Chatteris  Nuns,  was  made  on  the  21st  of  November,  1850.  The 
receiver  was  a  Mr.  Burder.  An  incumbrance  on  the  same  tithes 
was  afterwards  created  in  favour  of  Carrack.  The  plaintiff's 
original  sequestration  had  been  long  since  satisfied  and  discharged. 
On  the  17th  of  December,  1851,  Carrack's  solicitor  served  a  notice 
on  the  plaintiff's  solicitor,  of  the  mortgage  by  Gathercole  and 
others,  of  the  advowson  to  Carrack,  subsequent  to  Hawkins' 
incumbrance.  On  the  25th  of  February,  1852,  the  plaintiff  filed 
his  supplemental  bill  against  Carrack.  On  the  80th  of  April, 
Carrack  issued  a  sequestration  out  of  the  Court  of  Queen's  Bench ; 

(1 )  Reported,  on  the  question  of  the  charge  upon  the  benefice,  in  6  D.  M.  & 
validity  of  the  judgment  debt,  as  a      Q-.  1. 
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it  was  lodged  on  the  4th  of  May,  and  published  on  the  9th  of  May. 
The  question  to  be  decided  *was,  whether  the  publication  of  the 
sequestration  was  a  contempt,  and  whether  Carrack  could  be 
allowed,  by  a  contempt,  to  gain  a  legal  priority  in  virtue  of  his 
sequestration,  so  as  to  defeat  the  prior  equitable  right  of  Hawkins. 

Mr.  Stuart  and  Mr.  Sidney  Smith  for  the  plaintiff: 

*  *  If  it  is  said  that  issuing  the  sequestration  is  not  a  contempt, 
at  any  rate  the  publication  is ;  for  by  that,  every  party  liable  to 
pay  in  respect  of  the  profits  of  the  living,  has  notice  not  to  pay 
except  to  the  sequestrator.  That  is  an  interference  with  the 
receiver,  and  a  contempt:  Russell  v.  East  Anglian  Railicay 
Company  (1). 

Mr.  Malins  and  Mr.  Shebbeare  for  the  defendant,  Carrack : 

The  mortgage  to  Hawkins  of  the  3rd  of  August,  1845,  *for 
24,000Z.  was  not  of  the  tithes,  but  of  the  advowson;  and  the 
principal  sum  is  not  due  till  the  8th  of  August,  1852.  *  *  What 
we  have  done  is  no  more  than  putting  the  writ  into  the  hands  of 
the  Bishop  that  he  may  use  it  when  the  goods  are  clear,  and  not  till 
then:  in  Rv^sell  v.  East  Anglian  Railway  Company^  the  creditor 
was  not  held  guilty  of  any  contempt;  nor  can  he  be  here.  If 
^anything  had  been  done,  it  must  have  been  by  the  Bishop,  and  he 
would  be  the  person  guilty  of  contempt. 

Mr.  Sidney  Smith,  in  reply : 

The  defendant  should  have  applied  to  the  Court  for  leave ;  he  has 
mistaken  his  course ;  he  went  beyond  what  was  necessary :  the 
publication  of  the  sequestration  gives  notice  to  the  tithe-payers  not 
to  pay  to  any  but  the  sequestrator;  that  is  an  interference  with  the 
receiver's  possession,  and  the  party  guilty  is  the  party  putting  the 
oflScer  in  motion.  The  publication  gives  priority ;  if  the  Bishop  did 
not  publish,  he  would  be  responsible  ;  it  is  therefore  the  act  not  of 
the  Bishop,  but  of  the  party  obtaining  the  writ. 

The  Vicb-Chanobllor  : 

In  this  case  of  Hawkins  v.  Oathercole,  the  motion  was  made  by 
the  plaintiff,  Mr.  Hawkins,  to  commit  the  defendant,  Mr.  Carrack, 
for  a  contempt  of  Court,  in  having  interfered  with  the  possession  of 
the  receiver  appointed  by  this  Court.     It  appears  that  the  plaintiff, 

(1)  87  B.  R  30  (3  Mac.  &  Q.  104). 
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Mr.  Hawkins,  being  a  creditor  of  the  defendant,  Mr.  Gathercole,  Hawkins 
filed  a  bill  against  him,  and  got  a  receiver  appointed.  It  is  q^thbb- 
unnecessary  to  enter  into  the  particulars  of  the  rights  of  Mr.  oolb. 
Hawkins,  it  is  sufficient  to  say  that  Lord  Cranwobth  determined 
that  Mr.  Hawkins  was  entitled,  upon  his  bill,  to  have  a  receiver 
appointed  of  the  profits  of  a  Uving  of  which  Mr.  Gathercole  was 
the  incumbent.  Mr.  Burder  was  appointed  such  receiver,  and  is 
still  the  receiver.  Mr.  Carrack,  another  creditor  of  Mr.  Gathercole, 
having  recovered  judgment  against  him  for  the  amount  of  his  debt, 
^ssued  an  execution,  and  the  sheriff  having  in  the  ordinary  course 
returned  nulla  bona,  and  that  the  defendant,  Gathercole,  was  a 
clergyman,  an  ecclesiastic  having  no  lay  fee,  the  usual  process  *was  [  ♦!«  ] 
issued  under  the  writ  of  sequestration,  from  the  Court  of  Queen*s 
Bench,  which  writ,  in  the  ordinary  form,  is  addressed  to  the  Bishop 
of  the  diocese  as  the  substitute  for  the  sheriff,  sometimes  called  the 
ecclesiastical  sheriff,  directing  him  to  sequester  the  living  of  Mr. 
Gathercole  in  his  diocese.  The  Bishop  of  Ely,  in  the  usual  course, 
issued  his  sequestration,  addressed  to  the  sequestrator  (in  this  case, 
as  it  happens,  the  same  gentlemen,  Mr.  Burder,  who  is  also  the 
receiver  appointed  under  the  order  obtained  by  Mr.  Hawkins,  the 
plaintiff)  ;  but  the  Bishop  issued  his  sequestration  in  the  ordinary 
form ;  and  in  pursuance  of  the  ordinary  course  in  such  a  case, 
that  sequestration  was  published  by  affixing  it  upon  the  doors 
of  the  church  of  the  parish  of  the  defendant.  The  effect  of  that 
sequestration  is  that  the  Bishop,  by  the  terms  of  it,  does  so  far  as 
by  law  he  may  or  can,  "  sequester  all  and  singular  the  rents,  tithes, 
oblations,  obventions,  fruits,  issues,  and  profits  thereof,  and  other 
ecclesiastical  goods  of  the  said  Michael  Augustus  Gathercole, 
belonging  to  the  said  vicarage  and  parish  church  of  Chatteris  Nuns 
aforesaid,  within  our  jurisdiction,  and  to  the  aforesaid  Michael 
Augustus  Gathercole,  the  incumbent  thereof,  belonging  or  apper- 
taining, and  do  sequester  the  same  by  these  presents,  and  strictly 
enjoin  you  (that  is,  the  sequestrator  named  in  the  sequestration, 
Mr.  Burder)  to  publish  this  our  sequestration  so  by  us  interposed 
to  all  and  singular  that  are  interested  therein,  by  affixing  the  same, 
or  a  copy  thereof,  on  the  door  of  the  parish  church  of  Chatteris 
Nims  aforesaid,  or  as  near  thereto  as  may  be,  and  in  other  public 
places,  as  you  shall  think  proper  or  expedient  in  this  behalf,  and 
also  to  ask  for,  demand,  and  collect,  levy,  and  receive  all  and 
singular  the  said  rents,  tithes,  oblations,  obventions,  funds,  issues, 
and  profits  thereof,   and    other    ecclesiastical    goods    whatsoever 
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♦belonging  to  the  said  vicarage  and  parish  church  of  Chatteris 
Nuns,  and  to  the  said  Michael  Augustus  Gathercole,  as  vicar  thereof, 
in  whose  hands  or  possession  any  such  are  or  may  be  found 
remaining ;  and  by  and  out  of  the  same  profits  and  emoluments 
(if  need  be)  to  cause  the  cure  of  the  said  church  of  Chatteris  Nuns 
to  be  duly  served,  and  to  cause  all  other  duties  and  charges  incum- 
bent on  the  said  church  of  Chatteris  Nuns  to  be  duly  performed, 
borne,  and  satisfied,  and  also  well  and  sufficiently  to  repair,"  and  so 
forth.  It  is  not  necessary  to  read  further.  It  is  sufficient  to  say 
that  by  the  effect  of  that  sequestration  from  the  Bishop,  the  seques- 
trator named  in  the  document  is  directed  by  an  authority,  which  he 
is  bound  to  obey,  to  collect,  levy,  and  receive  all  the  profits  of  this 
living,  and  to  provide  for  the  service  of  the  church,  and  then  to 
apply  the  profits  in  the  ordinary  course  for  the  benefit  of  the 
creditors.  Now  the  question  is,  whether  the  act  done  by  Mr. 
Carrack  in  procuring  that  sequestration  amounts  to  a  disturbance 
of,  or  interference  with  the  possession  of  the  receiver.  Now  Mr. 
Carrack  has  done  nothing  more  than  in  the  ordinary  course  of  legal 
process  he  was  entitled  to  do,  by  virtue  of  a  judgment  which  he  had 
recovered  against  Mr.  Gathercole ;  but  it  is  quite  clear  that  when 
this  Court  has  appointed  a  receiver,  it  will  not  allow  the  possession 
of  that  receiver  to  be  disturbed  by  anybody,  however  good  his  right 
may  be  ;  but  the  party  thinking  he  has  a  right  paramount  to  that 
of  the  receiver,  or  rather  to  that  of  the  person  who  has  got  the 
appointment  of  the  receiver,  must,  before  he  can  presume  to  take 
any  steps  of  his  own  motion,  apply  to  this  Court  for  leave  to  assert 
his  right  against  the  receiver.  That  is  a  plain  rule,  and  a  very 
necessary  rule :  it  is  not  a  rule  of  arbitrary  authority,  but  it  is 
absolutely  necessary,  because  if  it  were  otherwise  it  would  be 
impossible  for  this  *Court  to  administer  justice  between  parties ; 
and  all  inconvenience  is  entirely  prevented,  from  the  circumstance 
that,  upon  application  made  to  this  Court,  this  Court  will  always 
take  care  to  have  justice  done,  and  to  give  any  party  who  has  a 
right  paramoimt  to  that  of  the  receiver  or  the  party  obtaining  the 
receiver,  the  means  of  obtaining  justice,  and  will  even  assist  him  in 
asserting  that  right,  and  of  having  the  benefit  of  it.  The  question, 
therefore,  that  I  have  to  consider  is  not  whether  Mr.  Carrack  in  the 
abstract,  as  a  matter  of  right  and  justice,  had  a  right  to  issue  the 
sequestration ;  unquestionably  he  had ;  but  whether  he  has  done 
anything  without  the  leave  of  this  Court,  which  has  interfered  with, 
or  disturbed,  or  tends  to  disturb,  the  possession  of  the  receiver. 
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Now  it  was  argued,  and  very  fairly  argued,  that  although  all  this  Hawkins 
has  been  done,  no  disturbance  has  yet  taken  place  ;  and  that  the  gather- 
plaintiff  should  wait  and  see  whether  the  sequestrator  as  seques-  ^®^"- 
trator,  does  collect,  levy,  and  receive  any  portion  of  the  profits  of 
this  living,  so  as  to  prevent  the  receiver  from  getting  them.  If  that 
argument  could  prevail,  the  same  argument  would  authorize  a 
person  to  bring  an  ejectment  against  the  receiver ;  because  it  may 
be  said  until  he  has  not  only  got  judgment  in  the  ejectment,  but  has 
also  issued  execution  and  turned  the  receiver  out,  until  that  final 
act  has  been  done,  there  is  no  disturbance  of  the  receiver.  It  is 
clear,  however,  that  the  Court  will  not  allow  the  first  step  in  an 
action  of  ejectment  against  the  receiver  to  be  taken  by  any  party, 
without  an  application  having  been  first  made  to  this  Court  for  its 
permission  to  do  it.  It  appears  to  me  that  the  act  in  this  case  does 
amount  to  a  disturbance  of  the  possession  of  the  receiver.  Any  tithe 
payer,  or  any  person  liable  to  pay  any  of  those  dues  which  belong  to 
the  incumbent  of  the  living,  would  be  in  this  predicament,  or  might 
be  in  this  predicament,  that  there  is  a  demand  made  upon  him,  or 
♦there  might  be  a  demand  made  upon  him  for  that  payment,  by  the  [  •lo  ] 
receiver  appointed  by  this  Court,  and  at  the  same  time  a  counter 
demand  made  upon  him  by  a  sequestrator  appointed  by  the 
authority  of  the  Bishop  of  the  diocese  under  the  Queen's  writ 
of  sequestration  issuing  out  of  the  Queen's  Bench  ;  and  it  is  quite 
obvious  that  the  moment  the  sequestrator  appointed  does  anything 
whatever  in  performance  of  the  duty  imposed  on  him  by  the 
sequestration,  that  instant  he  actually  disturbs,  in  point  of  fact, 
the  possession  of  the  receiver,  and  taking  steps  towards  that  end 
appears  to  me  to  be  doing  that  which  the  Court  would  not  permit. 
It  appears  to  me,  then,  that  Mr.  Carrack  ought  before  he  issued  the 
sequestration  (not  before  he  got  his  judgment  against  Mr.  Gathercole, 
that  he  was  fully  entitled  to  do,  and  he  was  entitled  to  issue  a  writ 
of  fieri  facias  to  the  sheriff  as  he  did) ;  but  before  he  issued  the  writ 
of  sequestration  to  the  Bishop,  he  ought,  in  my  opinion,  to  have 
come  to  this  Court  stating  the  facts  of  the  case,  and  asking 
leave  to  do  it.  What  would  the  Court  have  done  if  he  had 
come  with  that  application  ?  I  am  satisfied  the  Court  would  have 
allowed  him  to  do  exactly  what  he  has  done,  but  upon  terms.  The 
Court  would  have  allowed  him  to  do  what  he  has  done,  for  this 
reason ;  it  is  necessary,  in  order  to  give  Mr.  Carrack  a  position  as 
between  him  and  his  debtor,  or  between  him  and  other  creditors  of 
that  debtor,  and  therefore  I  am  satisfied  that  if  application  had  been 
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Hawkins 

r. 
Gatheb- 

OOLB. 


[•?0] 


made  to  me  in  the  first  instance  by  Mr.  Carrack  for  leave  to  issue 
this  writ  of  sequestration,  and  stating  the  fact  of  the  return  of  the 
sheriff,  that  there  were  nuUa  bona,  that  there  was  no  lay  fee,  I  am 
satisfied  I  should  have  allowed  Mr.  Carrack  to  have  issued  this  writ 
of  sequestration ;  but  I  should  have  put  him  upon  terms  that  he 
should  undertake  to  deal  with  that  writ  entirely  in  submission  to  the 
direction  of  this  Court,  and  should  ^undertake  that  his  sequestrator 
should  not,  without  the  leave  of  the  Court,  receive  any  portion  of 
the  profits  of  this  living.  Upon  those  terms,  I  have  no  doubt  that 
I  should  have  allowed  Mr.  Carrack  to  do  precisely  what  he  has  now 
done  without  that  permission.  Now  on  the  part  of  Mr.  Carrack,  with 
reference  to  what  I  have  been  observing  as  to  his  position,  it  was 
justly  represented  that  to  perfect  his  character  as  execution  creditor, 
it  was  necessary  to  take  this  step ;  and  it  was  justly  said  that  Mr. 
Carrack,  by  the  very  act  of  appointing  as  his  sequestrator  the 
same  individual,  Mr.  Burder,  who  is  the  receiver,  has  at  least 
indicated  that  he  had  no  desire  practically  to  interfere  with  the 
possession  of  the  receiver ;  and  it  was  said  that  Mr.  Carrack  has  no 
wish  that  the  sequestrator  should  take  those  issues  and  profits 
of  the  living,  but  only  that  the  receiver  who  is  the  same  person 
as  the  sequestrator  should  receive  them,  and  the  Court  will 
deal  with  them.  Acting  upon  that  suggestion,  I  have  not 
the  smallest  doubt  that  Mr.  Carrack  will  now  undertake  to 
do  what  I  think  would  have  been  the  undertaking  he  would  have 
given,  the  undertaking  which  would  in  fact  have  been  put  upon 
him  if  he  had  applied  for  leave  to  take  this  step  ;  but  inasmuch  as 
Mr.  Carrack  has  taken  this  step  without  the  leave  of  the  Court, 
and  has,  as  it  appears  to  me,  justified  Mr.  Hawkins  in  making  this 
application  in  order  to  support  the  possession  of  the  receiver,  I 
conceive  that  Mr.  Carrack  must  pay  the  costs  of  this  appUcation  ; 
and  therefore  the  order  that  I  shall  make  will  be  this ;  that  Mr. 
Carrack  pay  the  costs  of  this  appUcation,  and  Mr.  Carrack  sub- 
mitting to  deal  with  his  sequestration  in  such  a  manner  as  the 
Court  shall,  from  time  to  time,  direct,  and  undertaking  that  the 
sequestrator,  in  that  character,  shall  not  receive,  collect,  or  levy  any 
portion  of  the  issues  or  profits  of  the  living  without  the  leave 
of  this  Court,  let  no  further  order  be  made  on  the  motion. 


VOL.  xciv.]  1852.    CH.     1  DREW.  21—22.  677 

THOMPSON  V.  FALK(l).  i862. 

(1  Drewry.  21-28.)  Kin^lbt, 

Where  it  is  sworn  that  documents  are  confidential  communications,  •"  ' 

relating  to  the  particular  suit,  or  to  another  suit,  which  though  not  actually  [  ^^  ] 

in  the  matter  of  the  same  litigation,  involves  or  embraces  the  same  issue, 
they  are  privileged,  although  they  do  not  directly  relate  to  the  particular 
suit. 

This  was  a  motion  for  the  production  of  documents  admitted  by 
the  defendants,  the  Falks,  to  be  in  their  possession.  The  plaintiffs 
were  Thompson  and  others,  proprietors  of  salt  mines.  The 
defendants  were  B.  Falk  and  H.  E.  Falk,  against  whom  the  motion 
was  made  on  their  joint  answer. 

This  bill  was  a  cross  bill.  The  original  bill  filed  in  November, 
1850,  by  the  Falks  against  Thompson  <fe  Co.  was  for  the  specific 
performance  of  a  contract  dated  16th  May,  1850,  for  the  purchase 
of  some  salt  mines  which  were  in  lease  to  the  Falks  by  Thompson 
&  Co.  The  consideration  of  the  purchase  being,  in  addition  to 
the  reservation  of  royalties,  a  contract  by  Thompson  &  Co.  to 
deliver  to  the  Falks,  rock  salt  to  a  certain  value,  and  upon  certain 
terms,  the  particulars  of  which  it  is  not  material  to  state  at  length. 
The  agreement  contained  a  clause  for  referring  any  disputed 
matters  to  arbitration.  The  Falks  had  had  dealings  with  Messrs. 
Dempsey,  Frost  &  Co.,  and  had  made  mortgages  of  the  salt  mines 
to  Dempsey  &  Co.  with  powers  of  sale.  In  April,  1849,  Thompson 
&  Co.,  the  plaintiffs  in  the  cross  suit,  contracted  to  buy  up  the 
right  of  Dempsey  &  Co.  in  the  mines,  for  1,750Z. ;  and  by  arrange- 
ments with  Dempsey  &  Co.  they  paid  the  money  on  the  1st 
March,  1850.  On  the  7th  March,  1850,  the  Falks  instituted  a  suit 
against  the  firm  of  Dempsey  &  Co.  (to  which  Thompson  &  Co.  were 
not  parties)  to  redeem  the  mortgage  to  Dempsey  &  Co. ;  and  in  that 
bill  the  plaintiffs  alleged  *that  Dempsey  &  Co.  were  in  fact  indebted  [  •22  ] 
to  them  in  at  least  10,000/.  In  the  end,  Thompson  &  Co.  paid 
2,500Z.  to  Dempsey  &  Co.  for  possession  and  for  certain  other 
considerations.  On  the  17th  May,  1850,  possession  was  given  to 
Thompson  &  Co.  In  the  original  suit  of  Falk  v.  Thompson,  the 
Falks  insisted  that  Thompson  &  Co.  were  liable  to  pay  certain 
incumbrances  on  the  mines  to  Dempsey  &  Co.,  and  the  present 
cross  bill  denied  any  such  liability.  By  their  answer  to  the  cross 
bill,  the  Falks  admitted   that  before  the  original  bill,  they  and 

(1)  Bullock  V.  Cvrry  (J  878)  3  a  B.  D.  356,  47  L.  J.  Q.  B.  352,  38  L,  T. 
102. 
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Thompson  Dempsey  &  Co.  had  come  to  an  arrangement  that  in  respect  to 
Falk,  the  claim  of  Dempsey  &  Co.  for  about  9,000i.  against  them,  the 
Falks,  they  should  pay  lOJrf.  in  the  pound,  making  about  480i.,  and 
have  a  full  release ;  and  this  fact  was  not  stated  in  the  bill  of  Falk  v. 
Thompson.  The  answer  to  the  cross  bill  admitted  certain  docu- 
ments referred  to  in  the  second  part  of  the  schedule,  to  be  in  the 
defendants'  possession,  as  to  which  privilege  was  claimed ;  and  the 
grounds  of  the  privilege  were  set  forth  fully  in  an  aflSdavit  filed 
after  the  answer,  the  reception  of  which,  4is  it  did  not  contradict 
the  answer,  but  merely  supplied  deficiencies,  was  not  objected  to. 
This  affidavit  made  by  B.  Falk,  one  of  the  defendants,  was  as 
follows :  "  The  following  documents,  mentioned  in  the  schedule  to 
the  answer  of  myself  and  the  above-named  defendant,  H.  E.  Falk, 
filed  in  the  cause,  that  is  to  say, '  Rough  notes,  rough  memoranda, 
and  notices  and  sketches  of  instructions  for  solicitor  and  counsel  in 
the  different  equity  suits ;  bills,  briefs  for  counsel  in  the  original 
and  supplemental  suits  in  this  Court,  of  Falk  and  others  against 
Thompson  and  others,  in  complainant's  bill  mentioned,  letters 
written  and  sent  to  the  said  S.  Hughes,  (who  was  defendant's 
solicitor,)  rel|itingto  the  matters  in  the  complainant's  bill  mentioned, 
[♦23]  as  well  as  to  other  matters  of  business,  in  *  which  the  said 
8.  Hughes  has  acted  as  the  solicitor  of  the  said  defendants, 
cases,  and  counsel's  opinion  thereon,  and  other  papers  of  a 
confidential  nature  contained  in  the  bundle  referred  to  in  the  said 
schedule,  and  therein  called  a  bundle  of  miscellaneous  papers  con- 
nected with  the  matters  in  the  said  complainant's  bill  mentioned, 
and  also  the  fifty-eight  letters  from  the  said  S.  Hughes,  particularly 
mentioned  and  specified  in  the  part  of  said  schedule,  entitled 
'  second  part ;  confidential  communications  between  defendants  and 
then-  legal  advisers,'  are  all  confidential  communications  which 
passed  between  me,  defendant,  and  said  defendant,  H.  E.  Falk,  or 
one  of  us,  and  our  legal  adviser  acting  as  such  legal  adviser,  in  the 
course  of  which  communications  I,  defendant,  and  said  defendant, 
H.  E.  Falk,  were  seeking  and  obtaining  advice  from  such  legal 
adviser  ;  and  they  were  all  written  in  relation  to  disputes  which,  at 
the  time  of  writing  thereof,  were  pending  either  between  me  and 
the  said  H.  E.  Falk  of  the  one  part,  and  said  plaintiff  of  the  other 
part,  or  between  me  and  said  H.  E.  Falk  of  the  one  part,  and  the 
defendants,  L.  Frost  and  T.  Farn worth,  of  the  other  part;  and  some 
of  them  relate  to  litigation  then  actually  pending  between  me  and 
the  said  H.  E.  Falk,  of  the  one  part,  and  said  plaintiff  of  the  other 
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part,  and  otliers  of  them  to  the  arbitration  in  the  plaintiff 's  bill     Thompson 
mentioned ;  and  others  of  them   to  litigation  actually  pending  at        falk. 
the  time  between  me  and  the  said  H.  E.  Falk  of  the  one  part,  and 
the  said  L.  Frost  and  T.  Farnworth  of  the  other  part." 

The  documents  referred  to  by  this  affidavit  were  exclusively  letters 
from  the  defendant's  solicitor  to  one  or  other  of  the  defendants, 
commencing  in  May,  1850,  and  ending  in  October,  1851. 

^fr.  C.  Hall,  for  the  plaintiffs,  now  moved  for  production  of  tlie        [  24  ] 
documents  referred  to  in  the  second  part  of  the  schedule,  and  in  the 
affidavit  above  set  out. 

Mr.  Kinglake  for  the  defendants,  [cited  Herring  v.  Clocbury  (I), 
Cromack  v.  Ileathcote  (2),  Lord  Wahingham  v.  Goodricke  (3)] : 

The  law  as  now  settled  hy Pearse  v.  Pearse  (*),  Folleltv,  Jefferyes  (5), 
and  Reid  v.  Langlois  (6),  is,  that  the  privilege  is  unlimited,  wherever 
the  communications  pass  between  solicitor  and  client,  and  is  not  to 
be  confined  to  the  case  where  the  discovery  is  sought  from  the 
solicitor. 

Mr,  C.  Hall,  in  reply 

In  this  case  the  litigation  between  Dempsey  &  Co.  and  the  Falks, 
and  the  litigation  between  the  Falks  and  Thompson  &  Co.,  were  not 
in  reference  to  the  assertion  of  the  same  right.  The  litigation,  to 
permit  the  *rule  of  privilege  to  apply,  must  be  with  reference  to  the  ^  *^^  J 
same  dispute  :  Holmes  v.  Baddeley  (7).  Here  the  bill  filed  by  the 
Falks  against  Thompson  &  Co.  was  for  specific  performance  of  the 
contract  of  April,  1850.  The  present  cross  bill  is  to  set  aside  an 
award  made  under  a  clause  in  that  agreement,  in  reference  to  the 
payment  that  ought  to  be  made  by  Thompson  &  Co.,  and  there  is 
no  necessary  connection  between  the  two  litigations.  In  Follett  v. 
Jefferyes,  and  in  lieid  v.  Langlois,  the  privilege  is  claimed  in 
language  showing  that  the  documents  related  to  the  matters  in 
dispute  either  after  litigation  commenced,  or  in  contemplation  of 
litigation.  Here  that  conclusion  cannot  be  drawn  from  the 
language  used. 

The  following  cases  were  also  cited :  Flight  v.  Robinson  (s),  Woods 
V.  Woods  (9),  Beadon  v.  King{\0). 

(1)  60  B.  R.  344  (1  Ph.  91).  (6)  84  R.  R  207  (1  Mac.  &  G.  627). 

(2)  22  R.  B.  638  (2  Brod.  &  Bing.  4).  (7)  65  B.  R.  427  (1  Ph.  476). 

(3)  64  E.  B.  226  (3  Hare,  122).  (8)  68  R.  K.  6  (8  Beav.  22). 

(4)  75  R.  R.  4  (1  De  G.  &  Sin.  12).  (9)  67  R.  R.  16  (4  Hare,  83). 

(5)  89  R.  R.  1  (1  Sim.  N.  S.  3).  (10)  83  R.  R.  283  (17  Sim.  34). 
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Thompson     The  Vice-Chancellor  : 

Falk.  The  question  is,  whether  the  Utigation  which  was  pending  from 

the  7th  March,  1850,  between  the  Falks  and  Dempsey,  Frost  &  Co. 
was  or  was  not  a  litigation  between  the  plaintiff  and  defendants  in 
this  suit.  That  suit  between  the  Falks  and  the  Dempseys  was  to 
redeem  the  mines  mortgaged  by  the  Falks  to  them,  and  the  decree 
in  that  suit  would  have  been  to  take  an  account  of  the  mortgage 
debt ;  and  the  question  is,  how  far  the  matters  in  the  present  suit 
are  the  same  as  in  the  suit  of  March,  1850.     Now  if  I  could  upon 

[  •2«  ]  authority  determine  the  *abstract  point  which  has  been  argued, 
viz.  whether  the  privilege  of  the  client  is  as  extensive  as  that  of  the 
solicitor,  I  should  be  glad  to  remove  the  anomaly  by  which  it  seems 
that  where  the  solicitor  is  mterrogated,  and  objects,  because  it 
would  be  calling  on  him  to  divulge  matters  which  passed  in  the 
relation  of  solicitor  and  client,  then  there  is  privilege  without  more, 
whether  such  matters  relate  to  an  actual  or  contemplated  litiga- 
tion or  not ;  and  yet  if  the  same  questions  are  put  to  the  cUent, 
then  when  his  privilege  is  in  question,  he  is  to  be  told  that  he  has 
a  less  privilege  than  he  would  have  through  his  solicitor,  if  the  latter 
were  questioned.  So  great  an  anomaly,  so  inconsistent  and  absurd  a 
rule,  I  should  be  glad  to  take  on  myself  to  say  is  not  the  rule  of  this 
Court,  and  that  there  is  no  such  distinction.  When  lieid  v.  LamjloU 
was  cited  to  me,  it  did  appear  at  first  sight,  that  it  established  the  broad 
proposition  contended  for,  and  I  sliould  certainly  have  followed  that 
case  if  it  did  so  ;  but  on  further  examination,  though  that  case  does 
not  establish  the  contrary,  yet  I  think  it  was  not  the  intention  of  Lord 
CoTTBNHAM  to  lay  dowu  the  general  proposition :  that  point  he  did  not 
decide  ;  nor  do  the  cases  of  Pcarse  v.  Pearscy  and  Follett  v.  Jefei-yes  so 
lay  it  down,  as  to  enable  me  to  say  I  can  follow  them.  If  that  point 
is  to  be  decided,  it  must  be  by  a  higher  authority  than  mine. 

But  it  appears  to  me  that,  under  all  the  circumstances  of  this 
case,  the  privilege  ought  to  apply.  It  is  admitted  that  the  docu- 
ments in  question  are  communications  which  passed  between  the 
7th  March,  1850,  and  the  80th  of  October,  1850.  The  first  date  is 
that  of  the  bill  filed  by  the  Falks  against  Dempsey  &  Co.,  and  the 
latter  is  the  date  of  the  award  made  under  the  arbitration  contained 

[  •27  ]  in  the  agreement  of  the  16th  May,  *1850,  between  Thompson  &  Co. 
and  the  Falks.  The  affidavit  in  which  the  ground  of  the  privilege 
is  stated,  after  enumerating  the  documents  (which  are  only  cor- 
respondence, that  is,  the  documents  contained  in  the  second  part 
of  the  schedule),  states  as  follows :  "  That  they  are  all  confidential 
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communications,"  &c.  (The  Vice-chancellor  read  the  passage  in  Thompson 
the  aflSdavit  set  out  m  p.  578.)  The  aflBdavit  does  not  specify  which  fai.k. 
related  to  the  litigation  between  the  Falks  and  Dempsey  &  Co.,  and 
which  related  to  the  litigation  between  the  Talks  and  Thompson  & 
Co.  But  they  all  relate  to  one  or  other  of  those  litigations.  Now 
the  material  question  is,  whether  the  litigation  between  Dempsey  & 
Co.  and  the  Falks,  in  the  suit  commenced  on  the  7th  March,  1850, 
relates  to  the  same  matters  and  refers  to  the  assertion  of  the  same 
right,  with  reference  to  the  position  of  the  parties,  as  the  litigation 
in  the  present  suit.  The  present  suit  is  to  carry  into  eflfect  the 
agreement  between  Thompson  &  Co.  and  the  Falks  of  May,  1850, 
and  to  set  aside  the  award  made  in  pursuance  of  the  arbitration, 
and  to  seeic  other  relief  by  Thompson  &  Co.  as  against  the  Falks ; 
and  Thompson  &  Co.  would  have  to  establish  in  this  suit,  what  was 
the  position  of  the  Falks  in  their  character  of  mortgagors.  That  is 
also  the  subject  of  the  litigation  in  the  suit  of  March,  1850.  At 
that  time  the  present  plaintiffs  were  purchasers  of  the  estate  vested 
in  Dempsey  &  Co.  as  mortgagees.  The  litigations  are  not,  it  is 
true,  strictly  the  same ;  but  I  think  the  circumstances  of  the  case 
come  within  the  principle  of  those  in  which  the  Court  has  held, 
that,  confidential  communications  made  in  relation  to  matters  in 
contemplation  of  litigation,  in  which  the  issue  is  the  same,  ought 
to  be  protected.  The  consequence  is,  that  the  documents  com- 
prised in  the  second  part  of  the  schedule  must  be  protected  from 
production. 


[28] 


LONGSTAFF  v.   RENNISON  (1).  "•'^•^• 

(1  Drowry,  28—35 ;  S.  C.  21  L.  J.  Ch.  622  ;  16  Jiir.  557 ;  19  L.  T.  0.  S.  178.)  

A  testatrix  directed  a  Rum  which  she  said  she  owed  to  A.  aud  B.  on  her  v  .o 

promissory  note,  and  her  other  debts,  to  be  paid.  She  directed  the  residue 
of  her  estate  to  be  applied  towards  establishing  a  school  in  connection 
with  a  certain  chapel  for  the  time  being,  and  **  to  pay  the  same  over 
to  the  treasurer  for  the  time  being  of  such  school,  now  or  hereafter  to 
be  built." 

The  testatrix  did  not  in  fact  owe  the  money  to  A.  and  B.,  but  intended  it 
to  be  held  by  them  on  a  secret  trust  for  the  use  of  the  existing  chapel.  She 
did  not  tell  them  of  this  in  her  lifetime,  but  told  her  executor ;  and  A.  and 
B.  never  knew  of  the  intention  till  after  the  tesfcatrix*s  death : 

Held,  Ist,  on  the  question  of  the  validity  of  the  residuary  gift,  that  it  was 

(1)  See    now    the    Mortmain    and      testators  dying  after  the  5th  August, 
Charitoble    Uses   Act,    1891,    as    to      1891.— 0.  A.  S. 
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LoKasTAFF  not  good  even  as  to  the  personal  estate,  as  it  would  be  a  due  execution  of 

r.  the  trust  to  devote  the  money  to  building  a  school-houso. 

Rknnison.  *2ndly,  that  whether  there  was  a  valid  debt  or  not  on  the  proiniKsory  note 

to  A.  and  B.  was  a  question  of  law ;  but  if  there  was  no  debt,  it  was  good 
as  a  legacy. 

The  will  of  Margaret  Clay  was  as  follows:  "I  order  and  direct 
particularly  the  debt  of  350i.  and  interest  which  I  owe  to  the 
Rev.  J.  Donald  Carrick  and  the  Rev.  G.  Sample,  and  for  the  security 
of  the  payment  of  which  I  have  given  them  my  promissory  note  pay- 
able to  them  or  their  order  on  demand,  and  all  other  my  just  debts 
and  funeral  and  testamentary  expenses,  to  be  paid  by  my  executors 
hereinafter  mentioned  ; "  and  then  after  various  gifts  she  went  on 
thus :  ''  And  as  to  all  the  rest,  residue  and  remainder  of  my  trust 
estate,  monies,  chattels,  and  premises,  after  payment  of  the  before- 
mentioned  legacies,  debts,  and  personal  and  testamentary  expenses, 
and  the  expenses  of  proving  and  carrying  into  execution  of  the 
trusts  of  this  my  will  and  all  expenses  incident  thereto  respectively, 
I  will  and  bequeath  and  direct  my  said  trustees  and  the  survivors 
of  them,  and  the  heirs,  executors,  administrators,  and  assigns  of 
[  *29  ]  such  survivor,  to  pay  and  apply  the  same  towards  establishing  ♦a 
school  in  connection  with  the  Baptist  Chapel  of  North  Shields  for 
the  time  being,  and  to  pay  the  same  over  to  the  treasurer  for  the 
time  being  of  such  school  now  or  hereafter  to  be  built,  whose  receipt 
shall  be  a  good  discharge,"  &c.  The  will  was  dated  in  March, 
1844 :  the  testatrix  died  in  May,  1845.  The  trustees  and  executors 
of  this  will  were  J.  Rennison  and  another.  The  will  was  proved  by 
Rennison  alone.  A  suit  was  instituted  by  the  plaintiff,  the  brother 
and  heir-at-law  of  the  testatrix,  for  the  administration  of  her  estate, 
and  a  decree  was  made  in  July,  1846,  under  which  the  Master  made 
his  report ;  and  the  following  are  the  material  facts  found  by  that 
report.  The  promissory  note  mentioned  in  the  will  was  dated  the 
28th  March,  1844,  and  was  delivered  to  the  defendant  Carrick  by 
Rennison  in  July,  1844,  Rennison  having  received  it  from  Laing, 
the  attorney  of  the  testatrix.  The  testatrix  had  made  and  signed 
the  note  freely  and  voluntarily,  and  there  was  no  debt  due  from  her 
either  to  Carrick  or  Sample  at  the  time  of  the  making  and  signing 
of  the  note.  There  was  no  agreement  or  understanding  between 
Carrick  and  Sample  and  the  testatrix  as  to  the  mode  in  which  the 
proceeds  of  the  note  were  to  be  applied  ;  nor  did  either  Carrick  or 
Sample  do  any  act,  or  make,  or  (in  the  lifetime  of  the  testatrix) 
receive,  any  communication  to  or  from  the  testatrix  or  any  other 
person  from  which  any  charitable  or  other  trusts  of  the  promissory 
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note  could  be  implied.  Some  time  before  her  death,  however,  the  Lonqstafp 
testatrix  informed  Rennison  that  she  had  made  the  promissory  note,  RBKNisoH. 
and  that  it  was  in  the  hands  of  Laing,  her  attorney ;  and  she 
authorized  Rennison  to  obtain  it  and  to  deliver  it  to  Carrick  and 
Sample ;  and  sh^  told  Rennison  that  she  wished  the  amount  to  be 
applied  by  Carrick  and  Sample  for  the  use  of  the  Baptist  Chapel  in 
Stevenson  Street,  Tyneworth,  and  she  had  no  doubt  they  *would  [  '^o  ] 
so  apply  it ;  but  she  told  him  shortly  afterwards  not  to  mention  her 
intention  to  Carrick  and  Sample  till  after  her  death.  Rennison 
gave  the  note  as  soon  as  he  received  it  from  Laing,  to  Carrick ;  but 
he  did  not  then,  nor  did  he  during  the  lifetime  of  the  testatrix, 
inform  Carrick  or  Sample  what  were  the  wishes  of  the  testatrix  as 
to  the  application  of  the  note,  and  they  never  were  informed, 
during  the  testatrix's  lifetime,  of  her  wish  that  the  money  should 
be  applied  for  the  benefit  of  the  Baptist  Chapel ;  her  wishes  on  this 
subject  were  communicated  to  Carrick  and  Sample  after  her  death. 

The  Master  found  these  facts  as  special  circumstances,  and  found 
that  the  sum  of  850Z.  secured  by  the  note  was  a  legacy,  but  subject 
to  the  opinion  of  the  Court. 

The  cause  now  came  on  on  further  directions,  and  the  questions 
were,  whether  the  360i.  was  a  debt  or  a  legacy,  and  whether  as  a 
gift  for  establishing  the  school,  it  was  void. 

Mr.  K.  Parker  and  Mr.  H.  Clarke,  for  the  plaintiff : 

*  *     The  promissory  note  is  included  in  the  testatrix's  descrip- 
tion of  her  debts,  and  therefore  it  cannot  take  effect  as  a  legacy : 
Biiggs  v.   Penny  (i).     It  appears,   by  the  special  circumstances 
*found  by  the  Master,  that  the  testatrix  informed  Rennison  of  her       [  *»!  1 
having  made  the  promissory  note,  and  delivered  it  to  her  solicitor, 

and  that  it  was  her  intention  to  give  it  on  a  secret  trust,  and  she 
directed  him  to  get  it  and  hand  it  over  to  the  payees.  If  it  is  treated 
as  forming  part  of  the  residue,  it  is  bad,  being  given  for  establish- 
ing a  school,  which  imports  bringing  land  into  mortmain :  Pritchard 
v.  Arbouin  (2),  Trye  v.  Corporation  of  Gloucester  (a). 

Mr.  Smythe,  for  Carrick,  the  holder  of  the  note : 

*  *  If  this  is  not  actually  a  debt,  the  will  amounts  in  effect  to  a 
direction  to  the  executors  to  pay  it  out  of  her  estate ;  the  testatrix 
falsely  recites  a  non-existing  debt,  and  directs  it  to  be  paid.     It  is 

(1)  87  R  B.  192  (3  Mac.  &  G.  646).      (3)  92  R.  R.  71  (14  Beav.  173). 

(2)  27  R.  E,  106  (3  Buss.  466). 
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LoHQSTAPP    clear  she  meant  a  payment,  and  she  declares  the  trusts  on  which 
RBNuiflON.     Bbe  intends  the  payment.     That  is  a  good  gift :  Schloss  v.  Stiegel  ( i ), 

Rishton  v.  Cobb  (2),  Giles  v.  Giles  (3) ;  see  also  TcUe  v.  Ilibbcrt  (4). 

There   is   therefore   a  good  debt,  or  a  direction  to  pay  which  is 

equivalent  to  a  legacy. 

Mr,  Lee^  for  Rennison  : 

[  •32  ]  There  is  a  good  claim  either  for  a  debt  or  for  a  legacy  *for  the 

benefit  of  the  chapel.  For  the  latter  purpose,  the  residuary  gift  is 
good,  for  there  is  nothing  in  it  making  it  necessary  to  lay  out  the 
money  in  building,  or  bringing  land  into  mortmain.  (He  cited 
Att.'Gen.  v.  Williains(5),  and  AtL-Gen,  v.  AStepnei/ (n).) 

Mr.  W.  M.  James,  for  the  Attorney -General, 

Mr.  K.  Parker,  in  reply : 

*  *  Here  there  is  no  land  in  mortmain,  no  schoolhouse  already 
erected :  if  the  will  is  to  be  carried  into  eflfect,  land  must  l>e  got,  and 
brought  into  mortmain. 

The  Vice-Chancellor  said  he  was  not  satisfied  of  the  correctness 
of  the  Master's  finding  that  the  350/.  was  given  as  a  legacy,  and  the 
primary  question  was  whether  it  was  a  debt.  That  question  his 
Honour  thought  was  purely  legal,  and  must  be  determined  in  a  case 
to  be  sent  to  law,  in  which  the  question  would  be  whether  at  the 
death  of  the  testatrix  any  and  what  debt  was  due  from  her  to 
[  '33  ]  Carrick  and  Sample.  On  the  question  of  the  gift  *in  the  residue 
for  establishing  a  school,  his  Honour  continued  thus :  "  There  is  no 
doubt  that  whatever  of  real  estate,  or  of  personal  estate  savouring 
of  realty,  is  given  as  residue  for  that  purpose,  the  gift  is  void.  But 
the  question  is  whether  the  pure  personalty  comprised  in  the  residue 
is  well  given  for  the  purpose  mentioned."  (The  Vicb-Chancbllor 
referred  to  the  residuary  clause,  and  continued :)  **  Now,  the  question 
is  whether  that  is  void,  on  the  ground  that  in  the  execution  of  the 
trusts,  the  acquisition  of  real  estate  is  involved  for  establishing  the 
school.  I  have  been  referred  to  the  case  of  The  Attoi-neij-General 
V.  Williams,  which  is  reported  in  4  Br.  C.  C.  and  better  in  2  Cox, 
and  I  shall  refer,  in  observing  upon  it,  to  the  better  report."  (The 
Vice-Chancellor     stated    the    circumstances    of    the    case,    and 

(1)  38  R.  R.  67  (6  Sim.  1).  (4)  2  R.  R  175  (2  Ves.  111). 

(2)  48  R.  R.  256  (5  My.  &  Cr.  145).        (5)  4  Br.  C.  C.  526. 

(3)  44  R.  R.  134  (1  Keen,  685).  (6)  7  R.  R.  325  (10  Yea.  22). 
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proceeded:)  Now  in  that  case  there  was  no  gift  of  the  cm'ptis  to    Longstafp 

establish  the  school.     It  was  to  pay  out  of  the  dividends  30/.  to  the     rekkison. 

school  master,  and  the  overplus  of  the  dividends  and  proceeds  to  be 

applied  in  buying  books,  things,  &c. ;  in  effect  there  was  to  be  no 

application  even  of  the  dividends,  to  buy  land  or  lodging.     It  would 

have  been  a  clear  breach  of  trust  to  apply  the  corpus  to  buy  land, 

and  that  was  the  ground  of  the  decision.     The  Lokd  Chancellor 

said  :  "  The  Court  is  tied  up  to  apply  those  funds  in  the  supply  of 

certain  articles  for  the  use  of  the  school,  whenever  this  school  shall 

he  established  ;  but  it  is  clear  that  no  part  of  the  fund  is  to  be 

applied  in  building  or  estabHshing  the  school." 

But  in  the  case  before  me,  the  corpus  is  given  on  trust  to  pay  the 
same  to  the  treasurer ;  and  it  is  true  that  the  school  might  be  estab- 
lished without  buying  land  or  building,  but  the  question  is,  whether 
it  would  be  a  due  execution  of  the  trust  to  buy  land.  It  appears 
that  *there  was  no  school,  and  I  think  it  would  be  a  due  performance  [  's*  ] 
of  the  trust  to  buy  land  and  build  a  schoolhouse  ;  and  to  apply  the 
money  in  that  way,  would  be  a  due  application  of  the  money. 
Further,  the  testatrix  clearly  contemplated  the  building  of  a  school ; 
for  she  says  the  trustees  are  to  pay  the  same  to  the  treasurer  for 
the  time  being,  of  the  school  now  or  hereafter  to  be  built.  This 
then  is  a  case  in  which,  although  if  a  schoolhouse  were  in  existence, 
it  would  be  possible  to  apply  the  fund  towards  establishing  a  school 
without  buying  land ;  yet  there  being  no  such  school,  it  would  be  a 
due  execution  of  the  trusts  to  apply  the  money  in  buying  land  for 
the  purpose.  I  think,  therefore,  that  this  case  comes  within  the 
statute,  and  I  must  declare  the  gift  of  the  residue  as  to  the  personal 
estate  in  favour  of  the  school,  void. 

The  parties  being  anxious  to  avoid  the  expense  of  a  case  to  a  court 
of  law,  referred  to  the  Act  14  &  15  Vict.  c.  88,  s.  8,  and  asked  the 
Court  to  call  in  the  assistance  of  a  common  law  Judge  upon  the 
question  of  the  legal  effect  of  the  promissory  note.  The  Vice- 
Chancbllor  held  that  the  Act  only  extended  to  the  Vice-Chancellors, 
the  power  formerly  held  by  the  Lord  Chancellor,  and  did  not 
extend  to  the  taking  from  a  court  of  law  the  consideration  of  a 
purely  legal  question,  especially  a  question  connected  with  the 
forms  of  pleading  at  common  law.  The  parties  then  by  consent 
elected  to  take  his  Honour's  opinion  on  the  question  whether  the 
350Z.  was  a  debt  or  not,  and  if  not,  whether  it  was  a  legacy ;  and 
the  case  stood  over  on  that  point. 
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[b.b. 


Renkison. 
May  31. 

[  ••»«  ] 


LoNGSTAFF    Thb  Vice-Chancellor  on  this  day  gave  judgment  as  follows  : 

r. 

The  testatrix  on  the  same  day  on  which  she  made  *her  will, 
executed  a  promissory  note  for  350^.,  hy  which  she  promised  to  pay 
to  Carrick  and  Sample  350Z.  with  interest  at  5Z.  per  cent,  for  value 
received.  In  fact,  it  was  without  consideration ;  she  did  not  deliver 
it  on  the  day  on  which  it  was  made,  to  the  payees,  but  she  delivered 
it  to  her  solicitor ;  and  it  is  proved  by  Bennison  that  he  was  directed 
by  the  testatrix  to  get  the  note  and  to  hand  it  over  to  the  payees ; 
and  she  communicated  to  Rennison  her  purpose  as  to  the  disposition 
of  the  money,  and  wished  that  purpose  not  to  be  communicated  to 
Carrick  and  Sample.  On  the  same  day  on  which  the  testatrix  made 
the  note,  she  also  made  her  will,  and  in  it  she  refers  to  the  note  in 
these  terms.  (His  Honour  read  the  passage  in  p.  582.)  So  that  she 
describes  and  recognises  the  350Z.  as  a  debt,  and  directs  that,  and 
all  her  other  debts  to  be  paid.  Now,  the  Master  has  found  that  in 
his  opinion  the  350Z.  is  a  legacy,  submitting,  however,  the  question 
to  the  Court.  It  is  very  questionable  upon  the  authorities,  whether 
a  court  of  law  would  determine  this  to  be  a  legal  debt,  and  there- 
fore my  original  determination  was  to  send  to  a  court  of  law  the 
question  whether  it  is  a  debt  or  not.  But  considering  that  if  it  is 
not  valid  as  a  debt,  it  is  valid  as  a  legacy,  and  as  it  is  immaterial  in 
which  way  it  is  taken,  that  is,  whether  it  is  valid  as  a  debt  or  as  a 
legacy,  except  that  if  it  is  a  debt,  it  is  not  liable  to  legacy  duty,  and 
takes  priority  over  the  legacies  ;  and  as  the  claimants  are  willing  to 
take  it  as  a  legacy,  I  think  I  may  aflSrm  the  report,  and  declare  that 
the  350i.  is  a  good  legacy,  and  then  it  will  pay  duty  and  have  no 
priority.  I  must,  at  the  same  time,  declare  that  it  is  due  as  a  legacy 
on  the  trusts  declared  by  the  testatrix. 


1852. 
March  27. 


M'LEOD   V.   LYTTLETON. 

(1  Drewry,  36-41.) 
[Obsolete  practice  as  to  amendment  of  bill.] 
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GIBSOX  V.   GIBSON.  i852. 

fftn.  20,  S 
A/arch  1 
Jytw  12. 


Jon.  20,  24. 
(1  Drewry,  42— (M.)  j/arch  15. 


Under  the  old  law  of  dower,  a  wife  taking  a  legacy  under  her  husband^s 
will  was  not  put  to  her  election  by  the  fact  that  the  will  contained  a  general 
devise  of  the  testator's  real  estate  to  trustees  in  trust  for  sale  and  to  pay 
one  fourth  part  of  the  proceeds  to  the  widow. 

[This  case  appears  to  be  covered  by  EH  is  v.  LeiaiSy  61  R.  R.  .307  (3  Hare,  310), 
and  as  the  old  law  of  dower  is  now  practically  obsolete  it  is  thought  unnecessary 
to  retain  the  case  in  the  Revised  Reports. — O.  A.  S.J 


WALSH   V.  WALSH.  18B2. 

(1  Drewry,  64.)  -Varch^U. 

An  infant's  legacy  of  small  amount  paid  to  the  father  under  special  KiNnERSLET, 
circumstances. 


This  was  a  petition  to  have  a  legacy  of  100/.  and  arrears  of 
interest,  amounting  to  33Z.,  belonging  to  a  female  infant  of  the  age 
of  ten  years,  paid  to  the  father. 

The  petition  stated  thai  the  father  was  a  small  farmer  in  Ireland, 
without  capital  or  means  of  supporting  himself  and  his  infant 
daughter.  It  stated  further,  that  the  petitioner  had  a  relation  settled 
and  in  good  circumstances  in  Australia,  and  that  the  father  desired 
to  emigrate  to  that  country  with  his  daughter,  and  it  prayed  pjiy- 
ment  to  him  of  the  188Z.  to  enable  him  to  do  so.  The  affidavit  in 
support  of  the  petition  verified  these  statements,  and  stated  further 
the  expenses  that  would  be  incurred,  showing  that  the  133Z.  would 
be  scarcely  more  than  sufficient  to  pay  the  expenses  of  outfit  and 
emigration. 

Mr,  Malms  in  support  of  the  petition. 

The  Vice-Chancellor  made  the  order,  subject  to  the  solicitors 
of  the  petitioner  communicating  with  him  personally,  for  the 
purpose  of  undertaking  to  see  that  the  fund  should  be  duly  applied 
in  fitting  out  and  transferring  the  father  and  daughter  to 
Australia. 


[«4] 


BEALE   V.   TENNENT.  1852. 

(In  RE  CUMMINS.)  """ll''" 

(1  Drewry,  65—67.) 

[Obsolete  law  of  administration  of  real  estate  under  1  Will.  IV.  c.  47,  s.  12, 
subsequently  extended  by  11  &  12  Vict.  c.  87.] 
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18S2.  WRIGHT   V.   VERNOy. 

Afay  24,  25. 

, -  (1  Drewry,  G8— 72.) 

[Obsolete   practice.      Alteration    of   record    by   supplemontal   bill   j>en(ling 
demurrer.] 


1862.  HAEVEY  V.    STEACEY. 

Jffug  H    Q 

Jvhj  8/22,  (1  Brewry.  73—143  ;  S.  C.  22  L.  J.  Ch.  22  ;  20  L.  T.  0.  S.  61.) 

'_  A  will  made  by  a  married  woman  expressly  referred  to  the  power  and 

KiNDWUSLEY  authority  reserved  to  her  by  her  marriage  settlement,  under  which  settle- 

V.-C.  ment  she  had  a  general  testamentary  power,  which  she  exercised  over  part 

[  73  J  of  the  settled  funds  and  a  special  testamentary  power  over  the  residue ;  also 

a  general  testamentary  power  over  certain  chattel?,  some  of  which  were 
specifically  disposed  of  by  the  will,  which  contained  a  general  residuaiy 
disposition  made  primarily  in  favour  of  the  nieces  of  the  testatrix,  who 
were  objects  of  the  special  power  in  the  settlement.  The  will  also  specifi- 
cally disposed  of  certain  other  chattels  over  which  the  testatrix  had  a 
general  power  of  disposition  under  the  settlement : 

Held,  that  the  special  power  was  well  exercised  by  the  will  so  far  us  the 
residuary  disposition  operated  in  favour  of  objects  of  that  power  (1). 

A  testamentaiy  appointment  under  a  special  power  to  a  class  ascertainable 
at  a  future  time,  which  may  then  possibly  comprise  persons  who  are  not 
objects  of  the  power,  will  be  good  as  to  the  shares  of  those  members  of  the 
clnss  who  are  objects  of  the  power,  and  the  remaining  shares  will  go  as  in 
default  of  appointment  (2). 

Where  a  valid  appointment  is  made  to  an  object  of  a'  special  power 
coupled  with  an  invalid  attempt  to  impose  limitations  on  the  appointed 
property  in  favour  of  strangers,  the  original  appointment  remains  absolute 
and  the  invalid  limitations  fail  (3). 

The  bill  was  filed  in  this  case  by  Sir  Robert  John  Harvey,  the 
surviving  executor  of  the  will  of  Mrs.   Morrison,  against  John 

[  •74  ]  Stracey  and  others,  some  of  whom  were  *per8ons  claiming  under 
an  appointment  made  by  the  will  of  Mrs.  Morrison,  and  others  the 
persons  claiming  in  default  of  the  validity  of  the  appointment. 

[A  very  voluminous  pedigree  is  annexed  to  the  original  report, 
but  it  does  not  quite  accurately  state  the  facts  as  found  by  the 
Master's  report  in  the  suit.  The  pedigree  is  consequently  omitted, 
and  the  effect  of  the  Master's  report  as  to  the  state  of  the  family  is 
concisely  stated  j>o«f,  p.  595.] 

[  76  ]  On  the  marriage  of  Mrs.  Morrison  with  Archibald  Morrison,  a 

settlement  dated  the  5th  of  May,  1823,  was  made  between  the  said 
Archibald  Morrison  of  the  first  part,  and  Sarah  Morrison  his  wife 
by  her  then  name  and  description  of  Sarah  Harvey  spinster  of  the 

(1)  In  re  Ilitddleston  [1894]    3  Ch.  (2)  In  re  BeaU's  Settlfment  [1905]  1 

595,  64  L.  J.  Ch.   157;  In  re  Farn-  Ch.  256,  74  L.  J.  Ch.  67,  92  L.  T.  268. 

combe's  Trusts  (1878)  9  Ch.  D.  652,  47  (3)  ChnrchiU     v.     ChurchiU    (18G7) 

L.  J.  Ch.  328.  L.  U.  5  Eq.  44,  49,  16  W.  R.  182. 
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second  part,  and  the  plaintiff  and  John  Slracey,  Ebcj.,  a  defendant  Uauvey 
in  the  suit,  of  the  third  part,  [whereby  it  was  dechired  that  the  btbacby. 
ph\intiffand  the  said  John  Stracey  should  hold  certain  specified 
investments  transferred  to  them  by  the  said  Sarah  Morrison, 
upon  trust  out  of  the  income  thereof  to  pay  the  yearly  sum  of  500/. 
to  the  said  S.  Morrison  during  the  joint  lives  of  herself  and  the 
said  A.  Morrison  for  her  separate  use  without  power  of  anticipation, 
and  should,  after  the  decease  of  the  said  Archibald  Morrison,  in 
case  he  should  die  in  the  lifetime  of  the  said  Sarah  Morrison, 
transfer  the  said  trust  funds  to  the  said  Sarah  Morrison  absolutely. 
But  if  the  said  Sarah  Morrison  should  die  in  the  lifetime  of  the 
said  Archibald  Morrison  then  should  immediately  after  the  decease 
of  the  said  Sarah  Morrison,  out  of  the  trust  finids  raise  the  sum  of 
3,000/.,  and  pay  the  same  to  such  persons  as  the  said  Sarah 
Morrison  should,  notwithstanding  her  coverture,  by  will  signed  and 
published  by  her  in  the  presence  of,  and  attested  by,  two  or  more 
credible  witnesses,  direct  or  appoint.  And  in  default  of  appoint- 
ment, in  trust  for  such  person  or  persons  as  under  the  Statute  for 
the  Distribution  of  the  Effects  of  Intestates  would  at  the  decease  of 
the  said  Sarah  Morrison  have  become  entitled  thereto  as  her  next 
of  kin  in  case  the  said  Archibald  Morrison  had  died  in  her  lifetime, 
and  she  had  died  possessed  thereof,  his  widow  and  intestate ;  and 
should,  from  and  after  the  decease  of  the  said  Sarah  Morrison,  so 
dying  during  the  life  of  the  said  Archibald  Morrison  as  aforesaid, 
pay  the  income  of  the  residue  of  the  said  trust  funds,  after  raising 
thereout  the  said  sum  of  3,000/.,  to  the  said  Archibald  Morrison 
during  his  life,  and  should,  from  and  after  the  decease  of  the  said 
Archibald  Morrison,  in  case  of  his  surviving  the  said  Sarah 
Morrison  as  aforesaid,  hold  the  residue  of  the  said  trust  funds,  and 
the  income  thereof,  in  trust  for  all  and  every  or  such  one  or  more 
exclusively  of  the  other  or  others  of  the  relations  in  blood  of  the 
said  Sarah  Morrison  at  the  time  of  her  decease,  within  the  eighth 
degree  of  consanguinity  to  her,  as  the  said  Sarah  Morrison  should, 
notwithstanding  her  coverture,  by  will  signed  and  published  by  her 
in  the  presence  of,  and  attested  by,  two  or  more  credible  witnesses, 
direct  or  appoint ;  and  in  default  of  such  direction  or  appointment, 
in  trust  for  such  person  or  persons  as  under  the  Statute  for  the 
Distribution  of  the  Effects  of  Intestates  would,  at  the  decease  of  the 
said  Sarah  Morrison,  have  become  entitled  thereto  as  her  next  of 
kin,  in  case  the  said  Archibald  Morrison  had  died  in  her  lifetime, 
and  she  had  died  possessed  thereof,  his  widow  and  intestate.    The 
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Harvbt      settlement  then  declared  that  the  trustees  should  hold  a  sum  of 
Btracey.      54,000  French  rentes  transferred  to  them  by  the  said  S.  Morrison 
upon  the  same  trusts  as  the  other  specified  trust  funds,  but  not  so 
as  to  make  more  than  one  annual  sum  of  500L  payable  for  the 
separate  use  of  the  said  Sarah  Morrison  during  the  joint  lives  of 
the  said  Archibald  Morrison  and  Sarah  Morrison,  or  more  than  one 
sum  of  3,000f .  raiseable  after  the  decease  of  the  said  Sarah  Morrison 
in  case  of  her  dying  during  the  life  of  the  said  Archibald  Morrison. 
And  by  the  said  indenture  the  said  Sarah  Morrison  assigned  to 
the  said  Sir  Robert  John  Harvey  and  John  Stracey  all  the  plate, 
linen,    china,   glass,   books,   pictures,   and  household  goods  and 
furniture  which  she,  the  said  Sarah  Morrison,  was  then  entitled  to, 
in  trust  to  permit  the  same  to  be  used  and  enjoyed  by  the  said 
Archibald  Morrison  and  Sarah  Morrison  jointly  during  their  joint 
lives,  and  after  the  decease  of  the  said  Archibald  Morrison,  in  case 
he  should  die  in  the  lifetime  of  the  said  Sarah  Morrison,  in  trust 
for  her,  the  said  Sarah  Morrison  absolutely.     But  if  the  said  Sarah 
Morrison  should  die  in  the  lifetime  of  the  said  Archibald  Morrison, 
then   to  suffer   the  same  to  be   used   and   enjoyed   by  the  said 
Archibald  Morrison  during  his  life,  and  after  his  decease  in  trust 
for  such  persons  as  the  said  Sarah  Morrison  should,  notwithstanding 
her  coverture,  by  will  signed  and  published  by  her  in  the  presence 
of,  and  attested   by,   two  or  more   credible  witnesses,   direct  or 
appoint.     And  in  default  of  such  direction  or  appointment,  in  trust 
for  such  persons  as  under  the  Statute  for  the  Distribution  of  the 
Effects  of  Intestates  w^ould,  at  the  decease  of  the   said    Sarah 
Morrison,  have  become  entitled  thereto,  as  her  next  of  kin,  in  case 
the  said  Archibald  Morrison  had  died  in  her  lifetime,  and  she  had 
died  possessed  thereof,  his  widow  and  intestate.     And  by  the  said 
indenture  the  said  Archibald  Morrison  covenanted  with  the  said 
Sir  Robert  John  Harvey  and  John  Stracey  that  in  case  the  said 
intended  marriage  should  take  effect,  he  would  permit  the  said 
S.  Morrison  at  all  times  thereafter,  to  have  for  her  separate  use, 
and  either  in  her  lifetime  or  by  her  will  to  dispose  of  to  any  persons 
two  shares  or    tickets    of  which  the    said   Sarah    Morrison   was 
possessed  in  certain  public  libraries  or  institutions  in  Norwich,  a 
ticket  of  which  the  said  Sarah  Morrison  was  possessed,  of  admission 
to  the  Theatre  Royal  of  Norwich,  and  all  the  jewels,  watches,  and 
personal  ornaments  of  which  the  said  Sarah  Morrison  was  then 
possessed.      And  also  all  the  money  and  goods,  chattels  or  effects 
whatsoever  which  the  said  Sarah  Morrison  might  save  or  purchase 
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out  of  the  income  thereby  settled  for  her  separate  use,  or  which  might  Harvby 
arise  from  the  sale  or  disposition  of  any  of  her  separate  chattels  or  stba'oby. 
effects,  and  all  other  shares  or  tickets  in  any  of  the  public  libraries  of 
Norwich,  or  tickets  of  admission  to  the  Theatre  Royal  at  Norwich,  or 
jewels  and  other  personal  ornaments,  or  other  property  or  effects  what- 
soever of  a  like  nature,  which  the  said  Sarah  Morrison  might  save  or 
purcliase  out  of  her  separate  income  during  her  intended  coverture.] 

Mrs.  Morrison  duly  made  her  will  on  the  23rd  May,  1825,  [as        C  ^^  3 
follows]  : 

I,  Sarah,  the  wife  of  Archibald  Morrison,  of  Eaton  in  the  county 
of  the  city  of  Norwich,  Esq.,  do  by  vii'tue  of  the  power  and  authority 
reserved  to  me  in  and  by  the  deed  of  settlement  made  on  my 
marriage,  and  bearing  *date  5th  of  May,  1823,  hereby  make  and  I  *^^  3 
publish  and  declare  this  to  be  my  last  will  and  testament  in  manner 
and  form  following :  that  is  to  say.  Whereas,  by  virtue  of  the 
said  settlement,  I  am  entitled  to  dispose  of  the  sum  of  3,000Z.  by 
will  immediately  on  my  decease,  now  I  do  hereby  direct  and  appoint 
the  same  to  be  paid  to  the  persons,  and  for  the  purposes  hereinafter 
mentioned,  and  I  give  and  bequeath  the  same  as  follows,  that  is  to 
say,  the  sum  of  500/.  to  my  nephew  Sir  Robert  John  Harvey ;  the 
sum  of  100/.  to  the  Rev.  Charles  Day  who  married  my  late  niece 
Mary  Ann  Harvey  ;  the  sum  of  100/.  to  Eliza  Lohr,  the  wife  of  Mr. 
Lewis  Lohr  ;  the  sum  of  100/.  to  Mrs.  Adams,  sister  to  my  husband  ; 
the  sum  of  50/.  to  Hannah  Kerrison,  the  widow  of  the  late  Thomas 
Allday  Kerrison ;  the  sum  of  19  guineas  to  Mr.  and  Mrs.  Atkins, 
now  of  Doughty  Hospital  in  Norwich,  or  to  the  survivor  of  them. 
And  the  sum  of  20/.  to  be  divided  amongst  the  female  servants 
living  with  me  at  my  decease,  including  Mary  Sewell,  hereinafter 
mentioned.  Also  I  direct  and  appoint  that  the  sum  of  21/.  be  paid 
to  the  treasurer  of  the  Benevolent  Society  for  Decayed  Tradesmen 
in  Norwich ;  the  sum  of  20/.  to  the  treasurer  of  the  Norfolk  and 
Norwich  Hospital ;  the  sum  of  20/.  to  the  treasurer  of  the  Society 
for  liberating  Persons  confined  for  small  Debts  in  Norwich,  to  be  by 
him  applied  in  obtaining  the  release  of  any  prisoner  confined  for  a 
small  debt  in  Norwich  gaol,  and  to  afford  him  some  assistance  upon 
his  discharge,  as  such  treasurer  may  deem  most  proper ;  and  the 
sum  of  20/.  to  be  distributed  by  my  executors  amongst  the  poor  of 
the  parish  where  I  may  happen  to  be  resident  at  the  time  of  my 
death ;  all  which  said  legacies  I  desire  shall  be  paid  to  the  said 
legatees  and  treasurers  respectively  within  three  calendar  months 
next  after  my  decease.    And  I  direct  that  the  duty  on  the  •  legacy        [  •86 1 
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Harvet      to  the  said  Eliza  Lohr  should  be  paid  in  addition  to  her  said  legacy. 

St&ackt.  And  I  do  desire  that  in  case  of  the  death  of  any  of  the  said  legatees 
in  my  lifetime,  by  which  means  the  said  legacies  would  become 
lapsed,  then  that  such  lapsed  legacy  or  legacies,  provided  the  same 
do  not  exceed  the  sum  of  100/.,  shall  be  paid  to  my  said  husband 
for  his  own  absolute  use  and  disj)Osal.  And  I  do  further  direct  and 
appoint  that  my  executors  hereinafter  named  do  and  shall,  out  of 
the  said  sum  of  3,000/.,  raise  a  competent  sum  of  money  to  produce 
the  annual  sum  of  25/.,  and  place  the  same  in  Government  or  real 
security  during  the  natural  life  of  my  servant  Mary  Sewell,  whether 
she  shall  be  in  my  service  or  not  at  the  time  of  my  decease,  and  do 
pay  the  said  annuity  to  the  said  Mary  Sewell  during  her  life  as  the 
same  shall  from  time  to  time  become  due  for  her  own  use.  And 
from  and  after  the  decease  of  the  said  Mary  Sewell,  then  I  desire 
that  the  sum  of  money  so  invested  for  securing  the  said  annuity 
shall  become  part  of  the  residue  of  my  personal  estate.  And  I 
direct  and  apjx)int  that  all  the  i-emainder  of  the  said  sum  of  3,000/., 
together  with  the  said  sum  of  money  set  apart  for  securing  the 
annuity  to  the  said  Mary  Sewell,  in  case  she  shall  die  in  the  lifetime 
of  my  said  husband  ;  and  also  any  sum  of  money  which  I  may  save 
from  and  out  of  the  annual  sum  of  500/.  reserved  to  me  by  my  said 
settlement  in  the  nature  of  pin  money,  if  the  same  shall  exceed 
1,000/.,  shall  be  severally  continued  out  at  interest  by  my  said 
executors  or  the  survivor  of  them  during  the  life  of  my  said 
husband,  and  that  he  shall  be  at  liberty  to  receive  the  interest  or 
dividends  thereof  as  the  same  shall  arise,  during  his  life  for  his  own 
use,  and  from  and  after  his  decease,  then  that  the  said  several  last- 
mentioned  sums  shall  become  part  of  the  residue  of  my  personal 
estate.  But  in  case  such  savings  shall  not  exceed  1,000/.,  then  I 
[  •80  ]  *give  all  such  savings  io  my  said  husband  absolutely.  Item,  I  do 
hereby  nominate,  constitute,  and  appoint  my  said  husband  Archibald 
Morrison  and  my  said  nephew  Sir  Robert  John  Harvey  to  be 
executors  of  this  ray  last  will  and  testament.  Item,  I  give  and 
bequeath  unto  my  said  husband  for  his  life  all  the  benefits  and 
advantages  to  be  derived  from  my  shares  of  the  Norwich  public 
library  and  the  Norwich  Literary  Institution,  and  my  ticket  of 
admission  to  the  Theatre  Royal  of  Norwich,  and  also  the  use  of  my 
books  during  his  life ;  and  after  the  death  of  my  husband,  I  give 
my  share  in  the  public  library  to  my  niece  Judith  the  wife  of 
Charles  Turner,  if  then  resident  in  Norwich,  if  not,  then  to  my 
nephew  Roger  Kerrison  Harvey,  and  my  shares  in  the  Norwich 
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Literary  Institution  to  the  Eev.  CharleB  Day ;  my  ticket  of  admission      Harvey 

to  the  Norwich  Theatre  to  my  niece  Sarah  the  wife  of  William      btracey. 

Herring ;  and  my  books  to  be  equally  divided  amongst  my  nephew 

Roger  Kerrison  Harvey,  my  great-nephew   Charles  Day,  and  my 

great-niece  Louisa  Day.     [The  testatrix  then  proceeded  to  give  a 

great  number  of  specific  bequests  of  jewellery,  personal  ornaments, 

plate  and  other  effects,  and  she  disposed  of  her  residuary  personal 

estate  as  follows  :]  I  give  and  bequeath  unto  my  said  husband  all        [  87  ] 

the  rest  of  *my  household  furniture,   household   linen,  common        [  '88  ] 

china,  and  all  other  articles  for  domestic  and  culinary  purposes. 

And  after  payment  of  my  just  debts,  funeral  expenses,  the  charges 

of  proving  this  my  will,  and  of  carrying  the  trusts  thereof  into 

execution,  I  direct  and  appoint,  give  and  bequeath,  after  the  decease 

of  my  said  husband,  all  the  rest,  residue,   and  remainder  of  my 

monies  and  other  my  personal  estate,  of  whatever  description  the 

same  may  be,  unto  and  amongst  all  and  every  the  daughters  of  my 

said  brother,  John  Harvey,  the  said  Charles  Day,  and  Louisa  Day, 

the  children  of  my  deceased  niece,  and  the  two  daughters  of  my 

said  brother  Charles  Savill  Onley,  or  to  such  of  them  as  shall  be 

living  at  my  said  husband's  death,  and  to  the  issue  of  such  of  them 

as  shall  then  happen  to  be  dead,  to  be  equally  divided  amongst 

them,  share  and  share  alike.    But  it  is  my  will  that  the  said  Charles 

Day  and  Louisa  Day,  and  the  children  of  any  other  of  my  nieces 

who  may  be  dead,  shall  only  be  entitled  to  the  share  in  the  said 

residue  which  his  or  her  mother  would  have  had  if  living  at  the 

death  of  my  said  husband.    And  further  it  is  my  will  that  the 

shares  of  each  of  my  said  nieces  of  the  residue  of  my  personal 

estate  shall  be  placed  and  continue  out  at  interest  by  my  surviving 

executor,  his  executors  or  administrators,  on  Government  or  real 

security   during  the  respective  lives  of  my  said  nieces,  and  the 

dividends  or  interest  on  each  share  as  the  same  shall  from  time 

to  time  become  due,  shall  be  paid  to  each  of  my  nieces  during 

her  life,  on  her  own  receipt,  for  her  own  sole  and  separate  use, 

and  not  to  be  subject  to  the  debts  or  control  of  her  present  or 

any  future  husband.    And  as  to  the  share  of  my  niece  Caroline 

Onley  (i),  I  will  and  desire  that  the. same  shall,  after  her  decease, 

be  paid  to  all  my  other  nieces  who  shall  be  living  at  the  decease 

of  the  said  Caroline  Onley,  and  to  the  issue  of  such  of  them 

(1)  Caroline  Onley  predeceased  the      so  this  gift  over  of  her  prospective 
testatrix's  husband  (Archibald  Mor-      share  failed. — O.  A.  S. 
risen)  and  consequently  took  no  share, 

R.B- — VOL,  XCIV,  88 


594  1852.     CH.     1  DREW.  88—90.  [r-r. 

Harvbt      aB  shall  then  happen   to  be    dead    *equally,    share    and    share 
StbIobt.     alike;  but  the  issue  of  any  deceased  niece  is  only  to  be  entitled 
[  *S9  ]       to  the  share  which   his  or    their    mother  would    have    had    if 
living  at  the  decease  of  the  said  Caroline  Onley ;    and   after  the 
death  of  each  of  my  other  nieces,  I  direct   that  the  dividends 
and  interest  of  her  share  shall,  if  she  die  married,   be  paid   to 
•     her  husband   during   his   life,  for  his  own   use.     And   I  further 
will  and  direct  that,  after  the  several  deceases  of  my  said  last- 
mentioned  nieces,  or  their  respective  husbands,  that  the  share  of 
each  of  the  said  last-mentioned  nieces  shall  be  paid  to  her  child, 
children,  or  grandchildren,  or  any  other  relation  in  blood  to  my 
said  niece,  in  such  parts  and  proportions,  manner  and  form  as  she 
may,  by  her  last  will  and  testament  duly  executed,  and  which  she 
shall  have  power  to  make,  notwithstanding  her  coverture,  give  and 
bequeath  the  same ;   and  in  default  thereof,  then  unto  the  next 
of  kin   in  blood  of  my  said  niece,  according  to  the  Statute  of 
Distribution  of  Intestates'  Personal  Estates.    And   I  do  further 
direct  that,  in  case  any  of  my  said  legatees  shall  be  minor  or 
minors  at  the   time  they  may  be    respectively  entitled  to  the 
several  legacies,  then   that  my  surviving  executor,  his  executors 
or  administrators,  shall  continue  the  respective  legacies,  which  they 
shall  be  entitled  to  under  this  my  will,  out  at  interest  on  Govern- 
ment or  real  security,  until  they  shall  attain  their  respective  ages 
of  twenty-one  years.     And  that  my  said  executor,  his  executors  or 
administrators,  do  and  shall  apply  the  dividends  or  interest  of  the 
shares  of  the  said  Charles  Day  and  Louisa  Day  for  their  benefit 
during  such  minority ;  and  that  the  interest  or  dividends  of  the 
shares  of  my  other  legatees  shall  be  suffered  to  accumulate  by  way 
of  compound  interest  until  they  respectively  attain  the  said  age  of 
twenty-one  years,  and  shall  be  paid  to  them  at  that  time  in  addition 
to  and   together  with  their   original   shares.     And   I  do  hereby 
[  ♦90  ]       expressly  declare  that  my  excluding  *my  nephews  from  participating 
in  the  residue  of  my  personal  estate  has  not  arisen  from  any  want 
of  regard  or  affection  for  them,  which  I  sincerely  feel,  but  from 
considering  them  amply  provided  for  by  other  means. 

And  she  made  several  codicils,  of  which  the  2nd,  8rd,  and  7th 
were  as  follow : 

The  2nd  codicil.    It  is  my  desire  that  a  sum  necessary  to  produce 
12Z.  per  annum  be  vested  in  Government  securities,  to  be  given  half- 
yearly  to  since  deceased  since  deceased  (i),  and  to  her  sister  Maria 
(1)  Sic  in  original  report. 
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Atkins,  now  resident  at  Hackney,  formerly  of  Norwich,  the  daughters  Habvky 
of  the  late  Thomas  Atkins,  cabinet-maker  and  chair-maker,  and  of  Stbacby. 
Mary  his  wife,  my  much-loved  and  respected  nurse,  with  the 
benefit  of  survivorship.  Should  there  not  be  suflScient  principal 
money  out  of  the  3,000/.  allotted  for  my  payment  of  legacies,  after 
the  payment  of  my  other  bequests  made  in  my  will,  I  desire  all 
there  is  to  spare  may  bo  vested  as  aforesaid,  for  the  purpose  of 
producing  an  annuity  for  their  joint  use  and  benefit,  not  omitting 
the  benefit  of  survivorship.  Mary  Atkins  being  dead  I  wish  the 
money  to  be  invested  for  Maria  Atkins,  her  sister,  suflScient 
to  produce  12/.  per  annum. — Sarah  Morrison,  Eaton  Hall, 
January  30,  1826. 

The  3rd  codicil.  Should  they  both  die  in  the  lifetime  of  my 
dear  husband,  of  course  the  annuity  to  revert  to  him  for  his  life, 
and  after  his  death,  the  principal  to  revert  to  Sir  Robert  John 
Harvey  of  Monshold  House,  though  diflferently  specified  in  my 
will. — Sarah  Morrison,  Eaton  Hall,  January  30,  1826. 

The  7th  codicil.  Upon  glancing  over  my  will  I  do  not  *see  I  *9l  ] 
have  mentioned  them,  on  account  of  my  dear  father  having  made 
them  an  allotment  of  part  of  my  property.  I  therefore  hope  they 
will  accept  as  a  testimony  of  my  remembrance  the  trifling  legacy  of 
25/.  each  after  the  death  of  my  beloved  husband,  wherewith  to 
purchase  some  memento  of  their  now  sick  and  affectionate  sister. — 
S.  Morrison.  I  would  have  left  it  at  my  decease,  but  am  limited 
in  my  means.  I  am  not  well — my  hand  shakes,  Dec.  1,  1826. — 
Sarah  Morrison,  Eaton  Hall.    God  bless  my  dear  brothers. 

Mrs.  Morrison  died  on  the  15th  of  February,  1827. 

The  will  and  codicils  were  proved  by  Archibald  Morrison  and  the 
plaintiff.  Archibald  Morrison  died  on  the  1st  May,  1848.  The 
other  material  facts  relating  to  the  state  of  the  family  [are  stated  in 
the  Master^s  report  in  the  suit,  from  which  it  appears  that  the  said 
Sarah  Morrison,  at  her  decease,  left  only  two  brothers  her  surviving, 
viz.  the  said  John  Harvey  and  the  said  Charles  Savill  Onley 
(formerly  Charles  Harvey),  and  no  children  or  child  of  any  deceased 
brother  or  sister,  that  the  said  John  Harvey  died  on  the  9th  of 
February,  1842,  leaving  the  defendants  Roger  Eerrison  Harvey  and 
John  Ranking  his  executors,  and  that  the  said  Charles  Savill  Onley 
died  on  the  31st  of  August,  1843,  leaving  the  defendant  Onley 
Savill  Onley  his  executor.  The  said  John  Harvey  had  eleven 
daughters,  three  of  whom  predeceased  the  testatrix,  Sarah  Morrison, 
having  died  in  infancy  and  unmarried.    Another  of  these  eleven 
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Harvey  daughters  (Mrs.  Day)  predeceased  the  testatrix,  leaving  but  two 
Stracey.  children,  the  defendants  Charles  Day  and  Louisa  Day,  named  in 
her  will.  Louisa  Day  married  the  Rev.  W.  H.  Blake  and  died 
in  1843,  in  the  lifetime  of  Archibald  Morrison,  leaving  one  child, 
Henry  Blake,  born  in  1843,  who  was  also  a  defendant  to  the  suit. 
Another  of  the  eleven  daughters,  Caroline  Mary  (the  wife  of  the 
defendant  Onley  Savill  Onley),  also  survived  the  testatrix,  and  died 
in  1845,  in  the  lifetime  of  Archibald  Morrison,  leaving  three 
daughters  and  a  son,  three  of  whom  were  born  in  the  lifetime 
of  the  testatrix,  and  survived  Archibald  Morrison,  some  of  whom 
were  defendants  to  the  suit,  and  the  remaining  six  daughters  of 
John  Harvey,  all  born  in  the  lifetime  of  the  testatrix,  were 
defendants  to  the  suit.  The  said  Charles  Savill  Onley  had  only  the 
two  daughters  referred  to  in  the  will,  namely,  the  defendant  Judith 
(the  wife  of  C.  R.  Turner)  and  Sarah,  the  wife  of  William  Herring. 
Mrs.  Herring  died  in  1828,  in  the  lifetime  of  Archibald  Morrisoni 
leaving  five  children,  all  of  whom  were  born  in  the  lifetime  of  the 
testatrix  and  were  defendants  to  the  suit. 

The  bill  was  filed  in  April,  1849,  by  the  surviving  executor  of  the 
testatrix  Mrs.  Morrison,  for  carrying  into  execution  the  trusts  of 
her  will. 

Under  the  decree  and  subsequent  orders  the  Master  made  his 
[  97  ]  report,  dated  the  19th  day  of  June,  1851,  and  thereby,]  as  to  the 
property  comprised  in  the  settlement,  he  found  that  the  trust 
funds  comprised  in  the  indenture  of  the  5th  day  of  May,  1823, 
and  over  which  the  said  Sarah  Morrison  had  a  power  of  appoint- 
ment among  her  relations  in  blood,  consisted  of  20,963Z.  Is.  lid., 
2,039Z.  6«.  lOd.,  and  346Z.  4a.  Id,  Bank  8Z.  per  Cent.,  making  together 
the  sum  of  23,348Z.  19«.  4rf.  Bank  31,  per  cent.  Annuities,  then 
standing  in  the  name  of  the  Accountant-General,  in  trust  in  the 
two  first  mentioned  causes,  and  the  sum  of  7,000/.  8Z.  per  cent. 
Reduced  Annuities,  also  standing  in  the  name  of  the  Accountant- 
General  in  trust  as  aforesaid,  and  thirty  shares  in  the  Westminster 
Gas  Light  Company,  which  remained  unsold.  And  as  to  the  state 
of  the  testatrix's  property  at  the  time  of  her  death,  he  found 
that  the  said  Sarah  Morrison  died  on  the  15th  day  of  February, 
1827.  And  he  found  that  the  said  Sarah  Morrison  w^as  on  the 
23rd  day  of  May,  1825,  (the  date  of  her  said  will,)  possessed  of  the 
following  personal  estate,  (that  is  to  say)  the  sum  of  772Z.  2«.  6d. 
in  cash  in  the  hands  of  her  bankers,  Messrs.  Harvey  and  Hudsons 
of  Norwich,  the  same  being  the  savings  of  her  se^iarate  income. 
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certain  household  furniture,  plate,  linen,  china,  books,  and  jewellery,  Habvky 
which,  at  the  decease  of  the  said  Sarah  Morrison,  were  valued  by  sxttACKT. 
Mr.  William  Butcher  of  Norwich,  auctioneer,  at  the  sum  of 
*716Z.  lOs.;  an  absolute  and  unrestricted  power  of  appointment  C*^^] 
under  her  said  marriage  settlement  over  the  sum  of  3,000i.  pay- 
able at  her  death  to  such  persons  as  she  should  by  her  will  appoint. 
And  he  found  that  the  said  Sarah  Morrison  on  the  15th  day  of 
February,  1827,  (the  day  of  her  death,)  was  possessed  of  the 
following  personal  estate,  viz.,  the  sum  of  992Z.  Is.  lOd.  cash  in 
the  hands  of  her  said  bankers,  Messrs.  Harvey  and  Hudsons,  being 
part  of  the  savings  of  her  separate  income ;  the  sum  of  500/.  stock, 
in  the  3/.  10«.  per  cent.  Reduced  Bank  Annuities,  the  aforesaid 
household  furniture,  plate,  linen,  china,  books,  and  jewellery, 
which  at  her  decease  were  valued  by  the  said  William  Butcher  at 
the  sum  of  716i.  108.,  and  the  above  power  of  appointment  under 
her  said  marriage  settlement  of  the  said  sum  of  3,000/. 

The  cause  now  came  on  to  be  argued,  and  the  first  question,  which 
it  was  agreed  should  be  argued  independently,  was,  whether  the 
power  of  appointment  was  executed  at  all ;  if  it  was,  then  there  was 
another  question  between  the  next  of  kin  and  the  appointees,  whether 
the  execution  was  not,  to  some  and  what  extent,  void  for  excess. 

Mr.  Follett  and  Mr.  Busk,  for  the  plaintiff,  stated  the  nature  of 
the  case,  and  submitted  the  questions  to  the  Court. 

Mr.  Kenyan  Parker  and  Mr.  Hmjnes,  for  R.  K.  Harvey,  the 
representative  of  J.  Harvey,  one  of  the  brothers  of  the  testatrix, 
[argued  that  the  special  power  was  not  executed  except  as  to  the 
3,000Z.  On  this  point  they  cited  Venn  v.  Roake(\),  Hughes  v. 
Turner  (2),  Jones  v.  Tucker  (3),  Clogstotin  v.  Wallcott  (4),  and  other 
cases.]  The  power  in  this  case  is  to  dispose  of  a  large  residue.  [  '^^-^  ] 
Now  there  are  four  powers  to  be  executed,  but  the  will  refers  not 
even  to  the  testatrix's  powers  generally,  still  less  to  the  several 
powers  specifically,  but  in  terms  to  one  power  only.  She  does  not 
name  either  the  trustees  or  the  trust  fund.  Secondly,  they  referred 
to  the  clause  in  the  settlement,  pointing  out  the  degree  of  con- 
sanguinity at  the  time  of  Mrs.  Morrison's  decease,  and  said  the 
ai)pointment  could  not  be  extended  to  persons  who  might  not  be 
living  at  the  death  of  the  appointor.     The  execution  of  the  power 

(1)  33  R.  E.  1  (0  B.  &  C.  720).  (3)  33  R.  R  12.  13  (2  Mer.  533). 

(2)  41  R.  R.  171  (3  My.  &  K  (J66).  (4)  GO  R.  R.  3ii6  (13  Sim.  523). 
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Harvey      was  therefore  excessive.     [They  cited  calso  Davies  v.   Thorns  (i), 
Steacbt.     Bennett  v.  Abarroiv  (2),  Letcis  v.  Llewellyn  (3),  Napier  v.  Napier  (j).] 

Mr.  L.  Oliver,  for  the  representative  of  C.  S.  Onley,  followed  in 
[  MOO  ]       the  same  uiterest  as  the  representative  of  J.  *Harvey,  [and  contended 
that  the  delegation  of  the  power  was  an  excess  and  bad]. 

Mr.  Campbell  and  Mr.   T.  C.   Wright,  for  five  nieces  of  the 
testatrix : 

The  appointment  is  good.  There  is  an  immediate  power  over  the 
3,000/.,  and  another  over  the  residue,  and  the  testatrix  deals  with 
both.  She  has  specifically  disposed  of  every  specific  chattel  which 
she  has  power  to  dispose  of,  and  her  appointment  would  have 
nothing  to  operate  upon  but  the  residue.  *  *  There  is  a  portion 
of  the  appointment  to  the  husbands  of  the  nieces,  which  is  no  doubt 
bad,  but  that  does  not  destroy  the  validity  of  the  rest  of  the  appoint- 
ment. [They  relied  also  on  Cairer  v.  Boivles  (5),  liing  v.  Ilnrd- 
wicke  («),  Bailey  v.  Lloyd  (7),  and  distinguished  Hughes  v. 
Turner  (8)  and  Clogstoun  v.  Wallcott  (9).] 

[  101  ]  Mr.  L.  Wigram,  and  Mr.  Law,  for  Mrs.  Bellman,  another  niece 

of  the  testatrix : 

L 102  ]  *     *     It  is  said  that  when  the  testatrix  gives  the  shares  of  her 

nieces,  after  their  deaths,  over  to  their  children,  grandchildren,  or 
other  relations  in  blood,  &c.,  that  is  too  remote ;  but  the  effect  is 
merely  to  vest  the  interest  absolutely  in  the  nieces:  Sadler  v. 
Pratt  (10). 

(Thb  Yige-Chancellob  :  The  argument  against  the  execution  was 
not  remoteness,  but  that  the  objects  must  be  within  the  eighth 
degree  of  consanguinity  and  living  at  the  death  of  Mrs.  Morrison, 
and  that  the  limitation  here  is  to  the  nieces  and  to  the  issue  of  such 
of  them  as  shall  be  then  dead.) 

But  if  all  the  excess  is  cut  down,  still  the  remaining  part  is  good. 
They  referred  also  to  the  second  and  third  codicils. 

(1)  84  E.  E.  344  (3  I)e  G.  &  Sm.  347).  (G)  50  R.  R.  202  (l>  Beav.  352). 

(2)  7  B.  R.  131  (8  Ves.  609).  (7)  29  R.  R.  30  (o  Kuss.  330). 

(3)  23  R.  R.  201  (1  T.  &  R.  104).  (8)  41  R.  R.  171  (3  My.  &  K.  666). 

(4)  27  R.  R.  144  (1  Sim.  28).  (9)  60  R.  R.  396  (13  Sim.  523). 

(5)  34  R.  R.  102  (2  Russ.  &  My.  301).  (10)  35  R.  R.  192  (5  Sim.  632). 
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Mr.  Keen,  for  the  children  of  Mrs.  Belmont,  one  of  the  testatrix's      Harvkt 
nieces,  contended  that  Mrs.  Belmont's  share  (if  the  power  was      stbToet. 
executed)  was  cut  down  to  a  life  estate,  with  remainder  to  her 
children:  Phipsonw.  Turner  {^). 

Mr.  Walker  and  Mr.  C.  Hall,  for  the  representatives  of  the 
children  of  Sarah  Herring,  a  deceased  niece  of  the  testatrix, 
who  died  after  the  testatrix,  and  before  her  husband : 

*  *  The  primary  objects  of  the  execution  of  the  powers  are  the  t  ^^^  1 
nieces ;  not  only  they  can  take  under  it,  but  none  can  take  with 
them.  All  other  parties  who  would  take  at  all  must  take  by  sub- 
stitution only :  Gray  v.  Garman  (2).  The  appointment  is  to  all  the 
nieces.  If  all  the  nieces  had  died  without  issue,  they  would  have 
taken  vested  interests,  which  shows  that  the  nieces  are  the  persons 
to  be  benefited.  The  explanation  she  gives  for  excluding  her 
nephews,  shows  that  she  was  referring  to  a  fund  of  considerable 
magnitude:  such  an  explanation  would  have  been  unnecessary  if  she 
were  speaking  of  the  residue  only  of  so  petty  a  fund  as  the  8,000^. 
(They  referred  to  Elliott  v.  Elliott  (a).) 

Mr.  Bacon,  for  G.  Day,  a  son,  and  Blake,  an  infant  grandson 
of  a  niece,  also  in  support  of  the  execution  of  the  power,    ♦     ♦     * 

Mr.  Russell  and  Mr.  Rogers,  for  other  parties,  in  the  same        [104] 
interest.    *     ♦     * 

Mr.  Bailey  and  Mr.  E.  Turner,  for  other  parties,  [supporting        [  106  ] 
the  execution  of  the  power], 

Mr.  Bigg,  for  children  of  Caroline  Onley. 

Mr.  K.  Parker,  in  reply. 

*  4t  ♦  4(  * 

On  the  9th  of  June  the  Vice-Chancellor  delivered  the  following       [  106  ] 
judgment : 

The  question  here  is,  whether  the  will  of  a  married  lady  operates 
as  an  execution  of  a  power  given  to  her  by  her  marriage  settlement. 
The  will  was  made  before  the  Wills  Act,  in  the  manner  required  by 
the  law  as  it  then  stood,  and  it  was  executed  with  the  forms  required 
by  the  power.  The  circumstances  are  these  :  On  the  marriage  of 
Archibald  Morrison  with    Sarah    Harvey,   considerable   personal 

(1)  47  E.  E.  229  (9  Sim.  227).  (3)  74  E.  E.  88  (15  Sim.  321). 

(2)  62  E.  E,  107  (2  Haro,  268). 
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Habvby      property  belonging  to  Miss  Harvey  was  settled.    There  was  also  some 

Stracky.  property,  but  of  less  amount,  settled  by  Mr.  Morrison  ;  that  is  not 
the  subject  of  the  power.     Tlie  property  of  the  lady  consisted 

[  *107  ]  chiefly  *of  stock  and  of  some  French  rentes,  some  shares  in  a  Gas 
Company,  and  other  property  consisting  of  plate,  linen,  furniture, 
books,  (tc,  and  jewels,  and  other  articles  of  that  description.  By 
the  settlement,  20,000/.  South  Sea  Annuities,  7,000Z.  31.  per  cent. 
Eeduced  Annuities,  8,150i.  4Z.  per  Cents.,  together  with  some  shares 
in  the  Westminster  Gas  Company,  were  assigned  to  trustees  in  trust 
to  pay  an  annuity  of  500Z.  a  year  to  the  wife  for  her  separate  use, 
during  the  lives  of  herself  and  her  husband.  The  rest  of  the 
dividends  to  be  paid  to  the  husband  and  wife  during  their  joint 
lives.  If  the  husband  died  first,  the  whole  to  the  wife ;  there  was 
no  limitation  to  the  children.  If  the  wife  died  first,  then  she  had 
power  to  appoint  thus:  3,0001.  on  her  death  was  to  go  to  such 
persons  as  she  should  by  will  appoint ;  in  default,  to  her  next  of 
kin;  so  that  as  to  the  8,000{.  she  had  a  general  power  to  appoint 
(in  the  event  of  her  dying  first)  by  will,  as  she  pleased,  to  take  eflfect 
on  her  death.  As  to  the  remainder  of  the  fund,  other  than  the 
8,000Z.,  the  interest  was  to  go  to  the  husband  during  his  life,  if  he 
survived  her ;  and  after  his  death  the  principal  was  to  go  among 
such  of  the  wife's  relations,  not  exceeding  the  eighth  degree  of 
consanguinity,  as  she  should  by  will  appoint ;  and  in  default  of 
appointment,  to  her  next  of  kin.  So  that  there  was  a  general 
power  to  take  eflfect  immediately  on  her  death  as  to  the  3,000Z.  As 
to  another  part  of  the  fund,  there  was  a  special  power  to  take  effect 
after  the  husband's  death,  in  favour  of  the  wife's  relations  within 
the  eighth  degree  of  consanguinity.  As  to  both  portions  of  the 
aggregate  fund,  a  limitation  in  default  of  appointment  to  the  wife*s 
next  of  kin  to  the  exclusion  of  the  husband.  There  was  also  a  sum 
of  French  rentes,  a  considerable  sum,  settled  in  the  same  way,  so 
however  as  not  to  increase  the  annuity  of  6001.  given  to  the  wife, 

[•108]  aii(j  nQt  to  increase  the  8,000/.  *There  are  thus  far,  therefore, 
two  portions  of  property,  the  subject  of  two  distinct  powers,  using 
that  term  in  its  technical  sense.  The  plate,  linen,  china,  and 
household  goods  and  furniture  were  assigned  to  trustees  on  trust 
that  the  whole  of  it  should  be  enjoyed  by  the  husband  and  wife 
during  their  joint  lives,  and  if  the  husband  died  first,  absolutely  to 
the  widow ;  but  if  she  died  first,  they  were  to  be  enjoyed  by  the 
husband  for  life,  and  the  remainder  was  subject  to  a  general  power 
to  the  wife  to  appoint  by  will,  so  that  there  was  a  general  power  of 
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appointment  over  the  plate,  &c.,  to  take  effect  after  the  husband's  Harvey 
death.  The  fourth  portion  of  the  property,  viz.  two  shares  in  two  stbacbt. 
public  institutions  at  Norwich,  a  ticket  of  admission  to  the  Norwich 
Theatre,  and  jewels,  watches,  &c.,  were  dealt  with  by  the  settlement 
thus :  The  husband  covenanted  that  the  wife  should  be  allowed  to 
enjoy  them  during  her  life,  and  by  will,  or  other  writing,  to  dispose 
of  them  as  she  should  think  fit ;  a  general  power  therefore  over 
that  portion  of  the  property,  to  take  effect  immediately  after  her 
death,  and  the  covenant  also  extended  to  and  included  all  that 
the  wife  might  save  out  of  the  5001.  a  year  settled  upon  her  for  her 
separate  use. 

Now  I  shall  treat  this  matter,  so  far  as  relates  to  the  wife's  power, 
as  a  case  of  four  different  portions  of  property,  viz.,  Istly,  3,000/. 
over  which  there  is  a  general  power  to  take  effect  on  the  wife's  own 
death  ;  2ndly,  the  residue  of  the  stock  and  funds,  the  bulk  in  fact 
of  the  property,  over  which  there  is  a  special  power  to  take  effect  in 
favour  of  a  particular  class  on  the  husband's  death;  Srdly,  the 
plate,  furniture,  &c.,  over  which  she  had  a  general  power  to  take 
effect  at  the  husband's  death ;  4thly,  the  shares  in  the  public 
institutions,  the  ticket  of  admission,  the  jewels,  &c.,  and  the  wife's 
♦savings,  as  to  which  there  is  a  general  power  to  appoint  by  will,  or  [  ♦i09  ] 
during  her  lifetime,  to  take  effect  after  the  wife's  own  decease.  The 
settlement  was  made  on  the  5th  May,  1823 ;  the  marriage  took 
place  immediately  after.  There  were  no  children  of  the  marriage. 
Two  years  afterwards,  viz.  on  the  23rd  May,  1825,  Mrs.  Morrison 
executed  the  will  on  which  the  questions  before  me  arise.  The  will 
sets  out  by  a  clause  which  is  of  great  importance.  It  is  thus :  "  I, 
Sarah,  the  wife  of  A.  Morrison,  do,  by  virtue  of  the  power,"  &c.  [His 
Honour  read  the  introductory  clause :  see  ante,  p.  591.]  She  not 
only  refers  to  the  instrument  creating  the  power,  but  says  that  she 
makes  the  will  accordingly  by  virtue  of  the  power  and  authority 
reserved  to  her  by  the  settlement.  She  then  proceeds  to  recite  the 
particular  power  to  dispose  of  the  8,000/.,  "  Whereas  by  virtue,"  &c. 
She  then  gives  a  series  of  legacies  to  various  persons  by  appointing 
portions  of  the  3,000/.,  amounting  in  the  whole  to  about  1,000/. ; 
she  gives  besides  an  annuity  of  25/.  a  year  to  an  old  servant,  for 
paying  which  she  directs  a  sum  to  be  set  apart;  and  then  she 
proceeds,  "  and  from  and  after  the  death  of  the  said  M.  Sewell, 
'then  I  desire  that  the  sum  of  money  so  invested  for  securing  the 
said  annuity  shall  become  part  of  the  residue  of  my  personal  estate." 
She  then  proceeds  with  this  clause,  by  which  she  refers  not  only  to 
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Harvey      the  3,000/.,  but  also  to  a  part  of  the  fourth  portion,  viz.  the  savings 

Stbagby.  which  she  may  make  out  of  her  separate  estate.  "  And  I  direct 
and  appoint,"  &c.  (His  Honour  read  the  clause  in  p.  592,  ending 
"  I  give  all  such  savings  to  my  husband  absolutely.")  I  may  here 
observe  as  to  the  savings  out  of  her  separate  estate,  that  to  enable 
her  to  dispose  of  that  she  required  no  special  power.  Still  the 
settlement  deals  with  that  so  as  to  profess  to  give  her  power  to 
dispose  of  it  as  well  as  of  her  jewels,  &c.     Thus  far,  exclusive  of  the 

[♦110]  general  reference  *to  the  settlement,  and  the  power  in  virtue  of 
which  she  makes  her  will,  we  find  a  special  reference  to  the  power 
to  dispose  of  the  3,000Z.,  and  a  disposition  of  it;  and  a  disposition 
of  part  of  another  portion,  without  any  specific  reference  to  the 
particular  power  affecting  that  portion.  She  then  names  as  her 
executors  her  husband  and  Sir  E.  Harvey,  and  then  without 
specifically  referring  to  any  of  the  powers,  she  proceeds  to  dispose 
of  part  of  the  property  comprised  in  the  fourth  portion,  and  part  of 
that  comprised  in  the  third.  ''  I  give  and  bequeath  unto  my  said 
husband  for  his  life,"  &c.,  her  shares  in  the  Norwich  Public  Library 
and  the  Norwich  Literary  Institution,  and  the  ticket  of  admission 
to  the  Theatre  of  Norwich,  &c.  Indisputably,  here  she  appoints  to 
her  husband  absolutely,  part  of  the  property  comprised  in  the  fourth 
portion,  and  for  his  life  a  part  of  the  property  comprised  in  the 
third  portion ;  and  as  to  both  these  portions  she  speaks  of  them  as 
hers — "my  shares  of  the  Norwich  Public  Library,  my  ticket  of 
admission,  the  use  of  all  my  books  during  his  life."  She  then 
proceeds  to  dispose  in  favour  of  particular  individuals,  of  her  jewels, 
&c.,  part  of  the  property  comprised  in  the  fourth  portion,  and  that 
disposition  is  to  take  effect  immediately  on  her  death.  She  then 
disposes  of  a  portion  of  the  property  comprised  in  the  third  portion, 
viz.  the  plate,  &c.,  which  she  describes  as  my  plate,  and  as  to  that 
of  which  she  so  disposes,  comprised  in  the  third  portion,  she  care- 
fully gives  it  after  the  death  of  her  husband.  She  then  proceeds  to 
dispose,  but  still  only  after  the  death  of  her  husband,  of  other  parts 
of  the  same  portion  of  property  ;  and  she  then  gives  four  legacies 
of  2001.  each,  to  four  of  her  nieces,  and  she  directs  those  legacies 
to  be  paid  six  months  after  the  death  of  her  husband,  or  within 
six  months  **  of  my  death,  if  I  survive  him  ;  "  and  then  she  says, 

[  Mil  ]  **  I  give  to  my  husband  *all  the  rest  of  my  household  furniture, 
household  linen,"  «&c.,  part  of  the  third  portion  of  property. 

Then  comes  the  ultimate  gift  on  which  the  principal  question 
turns.     Now,  as  I  have  already  said,  there  are  four  distinct  portions 
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of  property  over  which  there  are  different  powers  of  disposition ;  Uauvey 
besides  the  general  reference  to  the  settlement  and  to  the  general  stbacby. 
power,  there  is  a  specific  reference  to  the  power  to  dispose  of  the 
8,000?.  and  a  disposition  of  it.  There  is,  without  reference  to  any 
specific  power,  an  actual  disposition  of  part  of  the  property  contained 
in  the  third  and  fourth  portions,  but  as  yet  there  is  no  specific  reference 
to  the  special  power  over  the  second  portion,  nor  any  gift  out  of  that 
portion  of  the  property.  Unless  by  what  follows  she  does  exercise  her 
power  of  disposition  over  the  second  portion,  she  has  not  disposed  of  it 
all.  Now  the  clause  in  question  is  this:  ''And  after  payment  of  my  just 
debts,  funeral  expenses,"  &c.  (His  Honour  read  the  clause,  p.  593, 
appointing  the  residue  down  to,  and  including  the  clause,  "but  it  is 
my  will  that  the  said  Charles  Day  and  Louisa  Day,"  «S:c.)  Now  here 
I  pause  for  a  moment  to  consider  the  effect  of  this  clause.  By  the 
preceding  part  of  the  will  and  settlement,  the  husband  had  a  life 
interest  in  all  the  property.  Thus  far  the  husband  had  by  the  will 
or  settlement  a  life  interest  in  every  part  of  the  property,  the  subject 
of  the  settlement.  Now  she  proceeds  to  give,  after  his  death,  what 
she  describes  as  the  rest  and  residue  of  my  monies  and  other  my 
personal  estate.  Now  no  doubt,  the  terms  "  my  monies  and  other  my 
personal  estate  "  do  not  in  themselves  include  property  over  which 
the  testatrix  had  only  a  power  of  appointment.  But  here  she 
professes  to  give  her  monies,  &c,,  and  adds  the  words  "  T  direct  and 
appoint,**  Ac,  and  she  so  directs  *and  appoints  to  persons  who  are  [  'H^  ] 
within  the  description  of  the  persons  in  whose  favour  the  specific 
power  was  created  ;  viz.  relations  within  the  eighth  degree.  Now 
the  question  is,  whether  this  clause  (taken  with  what  follows) 
operates  as  an  execution  of  the  power  of  appointing  the  property 
comprised  in  the  second  portion :  that  is,  all  the  remainder  of  the 
stock,  Ac,  after  setting  apart  the  3,000Z.  out  of  it. 

The  question  whether  a  will  (duly  executed)  operates  as  an  execution 
of  a  power  is  a  question  of  intention,  and  the  Courts  have  determined 
that  there  are  only  two  modes  in  which  the  intention  can  be  collected. 
The  first  is  by  the  will  referring  to  the  power,  and  expressing  an  inten- 
tion to  execute  it,  though  not  referring  to  the  property ;  the  second,  by 
dealing  with  the  specific  property,  though  not  referring  to  the  power. 
The  proposition  is  accordingly  well  settled  that  there  must  be  a  refer- 
ence either  to  the  power  or  to  the  proj^erty  comprised  in  the  power, 
lam,  therefore,  to  determine  this  question  as  to  the  property  comprised 
in  the  second  portion.  Did  the  testatrix  intend  to  execute  her  power 
as  to  three  portions  of  the  property,  the  smaller  portions  of  it,  (which 
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Harvey      she  clearly  did,)  and  not  to  execute  it  as  to  the  other  portion,  comprising 
Stracby.     tl^6  great  bulk  of  the  property  ?  She  sets  out  by  stating  that  she  makes 
this  testamentary  instrument  by  virtue  of  the  power.    Now  it  appears 
to  me  that  unless  there  is  something  rendering  it  almost  impossible 
to  suppose  that  as  to  some  particular  portion  of  the  property,  she 
meant  to  execute  the  power,  that  clause  alone  leads  strongly  to  the 
conclusion  that  she  did  intend  to  exercise  the  power  as  to  all. 
It  is  argued  upon  that,  that  she  refers  to  the  power,  while  she  had 
[  '^^-^  ]       in  fact,  four  powers ;  and  it  is  said  she  does  not  *8ay  she  makes  her 
will  by  virtue  of  the  four  powers,  but  by  virtue  of  the  power ;  and 
then  she  proceeds  to  recite  expressly  one  of  the  powers.    Now  no 
doubt,  in  technical  language,  this  lady  may  be  said  to  have  had  four 
powers.     But  substantially  it  may   be  said  with  equal  accuracy, 
that  she  had  one  power  to  dispose  of  four  portions  of  property ;  she 
had   no  power  to  make  a  will  at  all  (otherwise  than  as  to  her 
savings),  except  as  she  had  it  by  force  of  the  settlement,  and  she 
says  by  virtue  of  the  power  "  I  do,"  &c. :  and  then,  although  she 
only  mentions  specifically  one  of  the  powers,  or  to  use  another  form 
of  language,  the  power  to  dispose  of  one  portion  of  the  property, 
she  does,  without  reference  to  the  power  to  dispose  of  the  third 
portion  and  fourth  portion,  actually  dispose  of  them.     Now,  if  her 
referring  to  the  power  to  dispose  of  the  first  portion  is  a  reason  for 
inferring  that  she  did  not  intend  to  dispose  of  the  second,  it  is 
equally  a  reason  for  inferring  that  she  did  not  intend  to  dispose  of 
the  third  and  fourth  :  but  I  am  precluded  from  such  an  inference, 
by  the  fact  that  she  has  dis2>osed  of  them.     It  does  not,  then, 
appear  to  me  that   the  fact  of  the  testatrix  referring  (after   the 
general  reference  at  the  commencement  of  the  will)  to  the  particular 
power  as  to  the  3,000/.,  and  not  referring  expressly  to  the  other 
powers,  is  a  reason  why  we  are  to  conclude  that  there  was  not  an 
intention  to  execute .  the  power  to  dispose  of  the  second  portion. 
But  I  find  that  when  she  disposes  of  the  remainder  of  the  property 
comprised  in  the  third  and  fourth  portions,  she  uses,  with  regard  to 
that,  the  same  language  as  in  the  clause  relating  to  the  second 
portion ;  viz.  she  speaks  of  my  shares,  &c.     Now  it  has  been  held  re- 
peatedly that  if  there  is  a  reference  to  the  power,  and  the  will  purports 
to  be  made  in  pursuance  of  the  power,  it  is  not  necessary  to  deseril>e 
the  property,  but  the  expression  **niy  personal  estate"  is  sufficient. 
[  MH  J       Suppose  *  there  had  been  no  power  but  the  power  to  dispose  of  the 
second  portion,  and  the  will  had  said,  "  by  virtue  of  the  power  I 
make  my  will,"  and  had  then  said,  "  I  give  all  my  money,"  surely 
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upon  the  authorities,  that  would  be  sufficient  to  operate  as  an  execu-      Harvey 

tion.     Am  I  to  say  that  because  there  is  a  power  to  dispose  of  four      strackt. 

portions  of  property,  and  the  testatrix  refers  to  the  power  in  the 

singular,  I  must  hold  that  there  is  no  reference  to  the  power  to 

dispose  of  the  second  portion  ?     The  real  question  is  this  :  It  being 

admitted  that  there  is  no  reference  to  the  property  itself  comprised 

in  the  second  portion,  is  there  here  a  reference  to  the  power  to 

dispose  of  that  portion  ?    I  think  there  is  a  reference  to  the  power, 

and  that  when  she  uses  the  words  **  power  and  authority,"  she  does 

it  in  the  sense  of  the  power  and  authority  given  by  the  settlement 

to  make  a  will,  disposing  of   the   various    portions   of   property 

comprised  in  the  settlement ;  I  am  therefore  of  opinion,  so  far  as 

regards  the  property  comprised  in  the  second  portion,  and  without 

any  doubt  upon  the  subject,  that  the  testatrix  did  intend  to  execute 

her  power  over  that  portion ;  and  it  is  not  immaterial  to  observe 

that  with  reference  to  every  portion  of  property  which  she  professes 

to  dispose  of,  she  always  has  regard  to  the  question  whether,  by  the 

terms  of  the  settlement,  her  power  could  be  exercised  to  take  effect 

immediately  on  her  own  death,  or  only  on  the  death  of  her  husband, 

he  surviving  her.     Then  it  is  said  that  by  this  residuary  clause  she 

makes  the   property  subject  to  the   payment  of  debts,  and    that 

shows  she  had  no  intention  to  execute  her  power,  because  she  had 

no  right  by  the  power  to  charge  debts  ;  but  it  must  be  considered 

what  is  contained  in  this  gift.     First,  there  is  the  bulk  of  the  stock, 

the  second  portion ;  but  there  is  more ;  she  had,  when  disposing  of 

the  8,0002.  given  out  of,  it  about  1,000/. ;  and  she  had  directed  that 

what  should  be  set  apart  to  answer  the  annuity  should  be  part  of 

her  ^personal  estate  ;  and  she  directs,  that  what  should  remain  of       [  'Hs  ] 

the  8,0002.  and  the  fund  set  apart  to  meet  the  annuity,  and  also  her 

savings  out  of  her  separate  estate,  should  go  to  her  husband  for  his 

life,  and  after  his  death,  all  that  was  to  be  part  of  the  residue  of 

what  she  calls  her  personal  estate,  so  that  what  she  disposes  of  as 

my  monies,  as  to  part  of   it,  included  some  property  which  she  is 

disposing  of  only  by  virtue  of  the  power  given  by  the  settlement. 

Now  the  whole  property  was  originally  hers,  and  still  was  hers  after 

the  settlement  in  this  sense,  that  there  is  no  limitation  to  children. 

She  looked  upon  it  as  hers,  and  this  is  not  matter  of  conjecture, 

for  she  tells  you  that  the  property  in  the  settlement  she  calls  hers ; 

she  speaks  of    my  plate,  my   books,  &c. ;    and  she  winds  up  the 

whole  by  saying  that  a  certain  portion  of  what  she  has  given  shall 

fall  into  the  residue,  and  she  gives  it  all  after  the  death  of  her 
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Habvey      husband  to  go  to  the  persons  witliin  the  prescribed  degree  of  con- 

Stracey.     sanguinity.     I  think  this  is  a  stronger  case  than  most  of  the  cases 

of  valid  execution  of  a  power ;    it  is  stronger  than  ChurchiU  v. 

Dihhen  (1),  which  has  only,  comparatively,  recently  been  made  public. 

However,  it  would  be  useless  for  me  to  go  through  all  the  cases ; 

it  is  sufficient  to  say  that  the  j^rinciple  is  well  established ;  that  it 

is  a  question  of  intention,  and  there  must  be  a  reference  either  to 

the  power  or  to  the  property  ;  and  it  would  be  a  loss  of  time  to 

compare  the  language  of  the  different  instruments  on  which  the 

decided  cases  have  turned.     I  have  gone  through  the  cases  cited 

to  me  and  many  others,  and  I  have,  upon  considering  them,  arrived 

at  the  conclusion,  that  if  ever  there  was  a  case  in  which  an  intention 

[  *'ifi  ]       to  execute  a  power  *was  shown,  this  is  that  case  ;  and  my  opinion  is, 

that  this  will  is  a  valid  execution  of  all  the  powers,  that  is,  of  the 

power  and  authority  to  dispose  of  all  the  portions  of  the  property. 

Now  to  consider  another  part  of  the  case,  viz.  that  having  in 
the  commencement  assumed  to  appoint  that  which  she  describes 
as  the  remainder  of  my  monies  to  certain  persons,  or  rather  to 
certain  classes,  she  afterwards  goes  on  to  deal  with  the  shares 
appointed  in  a  particular  way.  She  first  provides  for  the  daughters 
of  her  brother  John,  her  nieces,  a  class  described ;  next  she  pro- 
vides for  Charles  Day  and  Louisa  Day,  children  of  a  deceased 
niece ;  thirdly,  for  the  two  daughters  of  her  brother,  C.  S.  Onley ; 
that  is  three  classes,  the  daughters  of  John  Harvey,  the  two 
children  named  of  her  deceased  niece,  and  the  two  daughters  not 
named  of  her  brother  Charles ;  and  their  shares  are  to  go  to  such 
of  them  as  shall  be  living  at  her  husband's  death,  and  to  the 
issue  of  such  of  them  as  shall  be  dead. 

Now  I  ought  not  to  assume  a  possibility  almost  beyond  possi- 
bility,— that,  at  the  death  of  the  husband,  any  of  the  nieces  Uving 
at  his  death  should  have  died  leaving  great-gi'andchildren  of  great- 
grandchildren, which  would  be  requisite  to  bring  their  issue 
beyond  the  eighth  degree.  Thus  far,  then,  the  limitations  are 
within  the  power,  and  thus  far  there  is  an  absolute  appointment. 
But  then  she  says  further,  that  the  shares  of  her  nieces  shall  be 

(1)  A  case  decided  by  Lord  Kenyon  general  power  over  her  own  real  estate 

in  or  about  the  year  1754,  and  reported  without  any  specific  reference  either 

in  a  note  in  9  Sim.  547,  where  it  was  to    the    power   or   to    the   property, 

held  that  as  the  will  of  a  married  There  are  later  cases  upon  the  same 

woman  was  necessarily  made  in  exe-  point  which  were  differently  decided : 

cution  of  a  power,   it  might  conse-  see  A.-O,  v.   Wilkinson  (1866)  L.   B. 

quently  operate  as  an  execution  of  a  2  Eq.  816,  14  L.  T.  726.— 0.  A.  S. 
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invested  for  their  separate  use,  and  so  far  again  there  is  nothing       Harvey 
exceeding  the  limits  of  the  power.  Stbacey. 

She  then  proceeds  to  direct  the  settlement  of  the  shares  in 
favour  of  persons  who  are  not  objects  of  the  power  ;  that  is,  after 
the  deaths  of  her  nieces,  the  income  *8he  appoints  to  their  hus-  t*i*7] 
bands,  and  subject  thereto  the  principal  to  their  children  or  grand- 
children, or  any  other  relation  in  blood  to  her  nieces,  as  they  may 
appoint.  Now  I  need  not  say  that  the  nieces  may  have  blood 
relations  who  are  not  relations  of  the  testatrix.  We  have  then  an 
appointment  to  the  husbands  and  to  persons  who  are  not  within 
the  prescribed  class,  but  who  are  equally  objects  of  appointment 
with  other  relations  of  the  blood  of  the  nieces  who  may  be  within 
it.  Now  when  an  appointment  is  to  a  class,  some  of  whom  are 
within,  and  others  are  not  within,  the  proper  limits  of  the  power, 
if  the  class  of  persons  is  ascertained,  so  that  you  can  point  to  A., 
who  is  within  the  limits,  and  say  so  much  is  to  go  to  him,  though 
the  others  are  not  within  the  limits,  yet  the  appointment  to  A. 
shall  take  effect ;  but  if  the  appointment  is  to  a  class,  some  of 
whom  may,  and  others  may  not,  be  objects  of  the  power,  and  there 
is  nothing  to  point  out  what  portion  is  to  go  to  those  who  are 
within  the  power,  and  what  to  those  who  are  not,  the  whole  fails. 
I  think  therefore  that  here  the  limitations  attempted  to  be  engrafted 
on  the  shares  of  the  nieces  by  settlement  are  void,  except  the 
limitation  to  their  separate  use  for  their  lives,  and,  as  to  Caroline 
Onley*B  share,  the  limitation  over  to  the  other  nieces  and  their 
issue  on  her  decease. 

(His  Honour  was  proceeding  to  dispose  of  the  question  what 
would  be  the  effect  on  the  limitations,  in  themselves  good,  if  they 
stood  alone,  of  their  being  coupled  with  limitations  in  excess  of  the 
power,  when  he  was  reminded  that  it  had  been  agreed  that  the 
question  of  the  effect  of  the  appointments  should  not  be  argued  till 
the  question  whether  the  power  had  been  exercised  at  all,  should 
have  been  decided.  The  Court  having  now  decided  that,  the 
remaining  points  were  still  to  be  argued ;  the  case  accordingly 
stood  over  till  the  12th  July,  when  *the  questions  between  the  t*i'8] 
appointees  and  the  next  of  kin,  and  the  appointees  inter  se,  were 
argued.) 

Mr.  K.  Parker  and  Mr.  Haines^  for  the  representatives  of  John 
Harvey,  who  would  be  entitled  in  default  of  appointment : 
We  are  entitled  at  any  rate  to  everything  attempted  to  be 
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Harvet  appointed  after  the  life  estates  of  the  nieces  ;  the  intention  was  to 
Stba'cey.  appoint  to  the  nieces,  not  absolutely,  but  only  for  life.  The  persons 
to  whom  an  attempt  is  made  to  appoint  in  remamder,  are  not 
cajmble  of  taking;  but  that  failure  cannot  enlarge  the  original  gift; 
and  the  unappointed  part,  viz.,  the  remainders  over,  go  to  the  next 
of  kin. 

But  we  say  the  effect  of  the  language  of  the  appointment  goes 
much  further.  The  appointment  is  to  a  class  who  shall  be  living 
at  the  husband's  death  ;  some  of  the  appointees  might  be,  and  in 
fact  were,  and  some  of  them  might  not  be,  and  in  fact  were  not, 
living  at  the  husband's  death.  Now  a  gift  to  an  unascertained 
class,  some  of  whom  may  be  capable  of  taking,  and  some  not,  is 
altogether  bad.  Sadler  v.  Pratt  (l)  will  be  cited  against  this,  but 
that  case  is  distinguishable  from  the  present.  There  the  class  was 
ascertained  at  the  death  of  the  appointor  ;  here  it  cannot  be  ascer- 
tained till  the  death  of  the  husband.  [They  cited  Routledge  v. 
I  119]  Doiril  (^),  Jee  v.  Audley  (s),  Lassence  v.  Tiemey  (4),]  As  to  the 
share  of  Caroline  Onley,  this  point  arises :  she  died  in  1845,  before 
the  testatrix's  husband.  She  therefore  could  take  nothing,  and 
her  share  is  unappointed,  and  goes  to  the  next  of  kin. 

Mr.  L.  Oliver  argued  in  the  same  interest,  for  the  represen- 
tatives of  the  other  next  of  kin. 

Mr.  L.  Wigram  and  Mr,  Law,  for  Mrs.  Bellman,  cited  Bmrell 
V.  Baskei'Jield  (6). 

Mr.  Campbell  and  Mr.  T.  C.  Wi-ight,  in  support  of  the  appoint- 
ment to  the  nieces : 

There  is  primarily  a  good  appointment  to  the  nieces  absolutely. 
The  attempt  to  cut  that  down  fails ;  if  it  fails  as  to  the  intended 
appointees,  it  fails  also  in  destroying  the  antecedent  well  appointed 
interests ;  it  is  in  fact  a  nullity,  and  the  original  gift  absolutely  to 
the  nieces,  is  left  subsisting. 

Mr.  Walker  and  Mr.  C.  Hall,  for  the  persons  representing  the 
children  of  Sarah  Herring,  who  died  after  the  testatrix  and  before 
her  husband,  cited  SImttletvorth  v.  Greaves  (6),  Viner  v.  Francis  (7), 

(1)  35  B.  B.  102  (5  Sim.  632).  (5)  83  R.  E.  251  (11  Beav,  325). 

(2)  2  R.  R.  250  (2  Ves.  356).  (6)  48  R.  R.  5  (4  My.  &  K.  35). 

(3)  1  R.  R.  46  (1  Cox,  324).  (7)  2  R.  R.  29  (2  Cox,  190). 

(4)  84  1{.  R  158  (1  Mac.  &  G.  ool). 
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Giat/  V.  Gannan([),  Salisbury  v.  Petty  {2),  Winckworth  v.   Winck-       Habvby 
^orth  (3).  StbIxjisy. 

Mr.   Bailey,   Mr.   Edward    'Tamer,    Mr.    Bacon,   Mr.   Bigg, 
Mr.  Wetherell,  and  Mr.  Keen,  for  other  parties. 

Mr.  K.  Parker,  in  reply.  [  120  ] 

The  following  cases  were  also  cited  in  the  course  of  the  argu- 
ments: Tytherleiyh  v.  Harbin  (4),  Bebb  v.  Bechvith  {b),  Trower  v. 
Butts  (6),  Smither  v.  Willock  (7). 

On  the  22nd  July,  the  Vice-Chancbllor  delivered  the  following 
judgment: 

In  this  case  of  Harvey  v.  Stracey,  it  having  been  determined  that 
the  testatrix,  Mrs.  Morrison,  intended  to  execute  that  power  which 
was  given  to  her  by  the  settlement  in  respect  of  what  is  in  the 
settlement  called  the  residue  of  certain  property,  what  I  have  now 
to  determine  is,  what  is  the  effect  of  the  appointment  which  she 
has  made  or  purported  to  make  of  that  portion  of  the  property. 
The  first  question  that  has  been  raised  is  a  question  respecting  the 
construction  of  the  power  itself.  The  power  is  in  this  form :  The 
trustees  are,  after  the  death  of  Mr.  Morrison,  in  case  of  his 
surviving  his  wife,  to  stand  possessed  of  the  fund  in  question,  and 
the  dividends,  interest,  and  annual  produce  thereof,  in  trust  for  all 
and  every,  or  such  one  or  more,  exclusively  of  the  others  or  other 
of  the  relations  in  blood  of  the  said  Sarah  Harvey  at  the  time  of 
her  decease,  within  the  eighth  degree  of  consanguinity  to  her  at 
such  age,  day,  or  time,  or  respective  ages,  days,  or  times,  and  if 
more  than  one  in  such  shares  and  proportions,  and  with  such 
annual  sums  of  money,  and  future,  or  executory,  or  other  *trusts,  [  ♦121  ] 
such  annual  sums  of  money,  and  future,  or  executory,  or  other 
trusts  being  for  the  benefit  of  the  said  relations  in  blood  of  the  said 
Sarah  Harvey,  within  the  degree  aforesaid,  or  some  or  one  of  them, 
and  in  such  manner  as  the  said  Sarah  Harvey  shall,  notwithstand- 
ing her  coverture,  by  her  last  will  and  testament  in  writing,  or  any 
codicil  or  codicils  in  writing,  or  any  writing  or  writings  in  the 
nature  of  or  purporting  to  be  a  will  or  codicil,  to  be  signed  and 
published  by  her  in  the  presence  of,  and  to  be  attested  by,  two  or 

(t)  62  R.  R.  107  (2  Hare,  268).  (5)  50  R.  R.  188  (2  Beav.  308). 

(2)  64  R.  R.  206  (3  Hare,  86).  (6)  24  R.  R.  164  (1  Sim.  &  St.  181). 

(3)  68  R.  R.  205  (8  Beav.  576).  (7)  22  R.  R.  127,  «.  (9  Ves.  233). 

(4)  38  R.  R.  121  (6  Sim.  329)* 
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Habtbt      more  credible  witnesses,  direct  or  appoint.     Now  it  is  contended 
Gtbaort.     that  although  the  appointment  must  be  made  originally  to  relations 
living  at  the  time  of  her  decease  within   the  eighth   degree   of 
consanguinity,   yet    that   it    is  competent    under  tliis  power   to 
Mrs.  Morrison  to  engraft  any  limitations  or  any  charges  on   the 
property  she  may  thus  appoint,  in  favour  of  persons  who,  being 
relations  within  the  eighth  degree  of  consanguinity,  might  not  be 
living  at  her  decease ;  in  other  words,  that  the  restriction  of  the 
class  to  persons  living  at  her   decease,  does  not  apply   to   the 
subsequent  part  of  the  power,  but  only  to  the  prior  part  of  it.     I 
confess  it  appears  to  me  there  is  no  ground  for  questioning  the 
construction  of  the  power.     The  settlor  meant  that  it  should  be 
appointed*  among  the  relations  of  Mrs.  Morrison  within  the  eighth 
degree  of  consanguinity,  living  at  her  decease ;  and  having  described 
that  class  of  persons,  she  afterwards  mentions  the  said  relations  in 
blood  within  the  degree  aforesaid.     Now  supposing  that  the  power 
had  been  to  appoint  to  relations  living  at  the  death,  and  afterwards 
there  was  mention  of  the  said  relations,  surely  that  would  mean  the 
relations  living  at  the  death ;  there  it  is  the  relations  within  the 
eighth  degree  living  at  the  death,  and  then  afterwards   the  said 
relations  within  the  degree  aforesaid.     I  have  no  doubt  that  the 
^♦122]       meaning  is,  that  the  limitations  which  it  *is  competent  to  the 
appointor  to  make,  or  the  charges  which  she  may  create  upon  the 
fund,  were  required  to  be  to  the  same  class  of  relations  as  the 
original  appointment,  viz.  to   relations  within  the  eighth  degree 
Uving  at  the  death  of  Mrs.  Morrison  ;  and  that  any  appointment  to 
relations  not  living  at  her  death,  although  within  the  eighth  degree, 
is  invahd  and  cannot  take  effect,  as  being  made  to  persons  who 
were  not  appointees  designated  by  the  power. 

That  being,  in  my  opinion,  the  construction  of  the  power,  the 
next  question  for  consideration  is,  what  is  the  effect  of  that  part  of 
Mrs.  Morrison's  will,  which  in  the  first  instance  purports  to  execute 
this  power.  I  leave  out  of  consideration,  for  the  present,  the 
subsequent  part  of  the  will,  by  which,  after  having  made  an 
appointment,  she  proceeds  to  direct  how  the  shares  thus  appointed 
shall  be  settled.  Now,  in  the  first  instance,  the  appointment  is 
made  in  favour  of  the  following  description  of  persons:  All  and 
every  the  daughters  of  my  brother,  John  Harvey,  Charles  Day,  and 
Louisa  Day,  nominativi  (they  being  children  of  a  deceased 
daughter  of  John  Harvey),  and  the  two  daughters  of  my  brother, 
Charles  Savill  Onley.    I  stop  there  to  consider  what  class  would 
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be  included  in  tliat  description.  The  question  is,  whether  that  Harvry 
description  would  or  would  not  include  any  daughters  of  the  steaoby. 
brother,  John  Harvey,  who  might  be  born  after  the  death  of  the 
testatrix.  Now  the  first  question  for  consideration  is,  what  would 
be  the  construction  of  those  words  if,  instead  of  their  being 
used  in  an  appointment  under  a  power,  they  were  used  by  the 
testatrix  in  bequeathing  her  own  property.  Supposing  she  had 
l)equeathed  her  own  property  after  the  death  of  her  husband, 
Mr.  Morrison,  to  all  and  every  the  daughters  of  her  brother, 
John  Harvey,  and  the  two  Days,  nominalim,  ♦and  the  two  [  •123  ] 
daughters  of  Charles  Savill  Onley,  would  or  would  not  that 
include  any  daughters  of  John  Harvey  who  might  be  born  after 
the  death  of  the  testatrix  ?  Now  the  plain  rule,  I  may  say  the 
universal  rule,  in  such  a  case  as  this,  is,  that  where  a  bequest  is 
made  to  the  children  of  A.  at  the  death  of  another  person,  or  at  a 
future  period,  all  the  children  of  A.  who  shall  come  into  existence 
before  the  period  of  distribution  shall  be  included  in  that  bequest. 
Now  in  this  case,  by  the  very  terms  of  the  settlement  which  created 
the  power,  Mr.  Morrison,  the  intended  husband,  had  a  life  interest 
in  this  portion  of  the  property ;  and  then  the  power  being  'to 
appoint  after  his  death,  the  testatrix  appoints  to  all  and  every  the 
children  of  her  brother,  John  Harvey,  that  is,  appoints  at  the  death 
of  her  husband  to  all  and  every  the  children  of  John  Harvey.  If 
that  had  been  a  bequest  by  a  testator  of  his  own  property,  there  is 
no  doubt  it  would  have  included  every  daughter  of  John  Harvey 
who  might  come  into  existence  after  the  death  of  the  testatrix 
and  before  the  death  of  Mr.  Morrison,  which  was  the  period  of 
distribution.  Now  this  rule  applies  not  only  to  the  case  when  the 
period  of  distribution  is  postponed  until  the  expiration  of  a  life 
estate  created  by  the  testator  himself,  but  to  the  case  where  he  has 
only  a  reversionary  interest  expectant  upon  a  life  estate  previously 
subsisting,  and  then  disposes  of  the  fund  to  take  effect  after  the 
death  of  the  tenant  for  life,  as  in  this  case.  That  was  held  in  the 
case  of  Walker  v.  Shore  (^),  by  Lord  Eldon.  He  said,  the  dis- 
tinction attempted  between  the  case  where  the  gift  is  to  the  children 
living  at  the  expiration  of  a  Ufe,  where  the  life  interest  is  created 
by  the  testator  himself,  and  the  case  where  the  testator  has  only  a 
reversionary  interest  expectant  *upon  an  existing  life  estate,  is  too  [  •124  ] 
thin ;  and  the  same  rule  applies  to  the  one  as  to  the  other ;  and  this 
rule  of  lotting  in  all  members  of  the  class  who  shall  come  into 
(1)  10  E.  B.  41  (15  Vee.  122). 

89—2 
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Hauvky  existence  before  the  period  of  distribution,  is  so  strong  that  it  must 
STBACBY.  prevail  even  in  a  ease  in  which  the  Court  thinks  it  very  probable 
that  the  testator  meant  to  confine  the  bequest  to  children  living  at 
his  death.  That  was  expressly  laid  down  by  Lord  Eldon  in  that 
same  case  of  Walker  v.  Shore.  But  it  is  contended  that  in  this 
case  the  terras  of  the  bequest  itself  present  reasons  for  putting 
a  different  construction  upon  this,  even  if  it  had  been  the  case 
of  a  bequest ;  for  it  is  contended  that  inasmuch  as  in  this 
case  the  bequest  (or  rather  in  this  case  the  appointment,  but 
I  am  treating  it  at  present  as  if  it  had  been  a  bequest  of  the 
testator's  own  property,)  is  to  all  and  every  the  children  of  my 
brother  John  and  to  the  two  Days  nmninatim,  and  to  the  two 
daughters  of  my  brother  Charles ;  it  is  contended  that  inasmuch  as 
she  mentions  the  two  daughters  of  my  brother  Charles,  meaning 
of  course  two  daughters  who  were  then  existing,  and  whom  she 
then  knew  and  meant  to  designate  as  individuals,  therefore  the 
same  construction  must  be  applied  to  the  bequest  to  the  daughters 
of  her  brother  John.  It  is  said  that  it  is  unreasonable  to  suppose 
tiiat  she  meant  differently  with  respect  to  the  daughters  of  her 
brother  John,  from  that  which  she  clearly  meant  as  to  the 
daughters  of  her  brother  Charles ;  for  that  as  to  the  daughters  of 
her  brother  Charles  she  clearly  meant  to  include  only  the  two  who 
were  then  living.  Now  even  if  this  argument  were  suflScient 
to  raige  in  my  mind  an  impression  that  the  testatrix  probably  did 
mean  to  include  only  the  daughters  then  living,  yet  even  in  that 
case,  on  the  authority  of  Lord  Eldon's  opinion  in  Walker  v.  Sh</re, 
I  should  still  be  obhged  to  adhere  to  the  rule  which  has  really 
[  •U6]  become  *a  canon  of  construction.  But  so  far  from  this  argument 
appearing  to  me  to  arise  from  the  circumstances  upon  which  it  is 
founded,  it  appears  to  me  that  they  afford  an  argument  directly  the 
contrary  way  ;  for  if  she  meant  to  include  only  the  daughters 
of  John  then  living,  as  well  as  only  the  daughters  of  Charles  then 
living,  why  in  describing  what  daughters  of  Charles  she  meant 
to  take  should  she  carefully  mention  "  the  two  daughters  of  my 
brother  Charles,"  and  in  the  very  same  sentence,  in  describing  what 
daughters  of  John  she  meant  to  take,  use  language  which  seems 
carefully  intended  to  extend  the  description  to  all  the  daughters 
of  John,  whether  they  should  then  be  living  or  not?  Besides,  the 
argument  for  excluding  any  after-born  daughters  of  John  is  based 
upon  the  assumed  probability  that  the  testatrix  had  the  same 
intention  with  respect,  to  the  daughters  of  John  as  she  had  with 
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respect  to  the  daughters  of   Charles.    That  is  the  basis  of   the      Habvey 
ftifijnnient ;  and  yet  the  argmnenfc,  even  it  it  were  successful,  would      stuackv. 
still  fiiil  to  work  out  this  assumed  parity  of  intention  with  regard  to 
the  daughters  of  John  and  the  daughters  of  Charles,  for  it  is  clear 
that  if  a  daughter  of   John   had  been  born  between  the  date  of 
the  will  and  the  death  of  the  testatrix,  such  daughter  of  John  must 
necessarily  have  been  incUided  in  the  bequest,  even  assuming  that 
daughters  born  after  the  death  of  the  testatrix  might  be  excluded  ; 
the  gift  must  necessarily  include  all  the  daughters  of  John  alive  at 
the  testatrix's  death ;  but  with  respect  to  the  daughters  of  Charles, 
by  the  very  terms  of   the  bequest  to  those  daughters,  which  te  ms 
are  '*  to  the  two  daughters  *'  of  Charles  ;   if   Charles  had  had  a 
daughter  born  between  the  date  of  the  will  and  the  death  of  the 
testatrix,  that  daughter  would  be  excluded.    If  we  are  to  assume 
that  the  testatrix  had   the   same  intention  with   respect  to  the 
daughters  of    John  as  she  had  with   respect  to   the  ^daughters      [  '126  ] 
of   Charles,  which  is  the  whole  basis  of   the  argument,  the  only 
construction  which  could   give  efTect  to  that  supposed  intention 
would  be  to  limit  the  words  **  all  and  every  the  daughters  of  John/' 
to  daughters  living  at  the  date  of  the  will.     That  is  a  construction 
which  it  would  of   course  he  impossible  to  maintain,  and  indeed 
none  of  the  counsel  have  attempted  to  suggest  any  such  construc- 
tion.     If    then  this  had   been  the  bequest  of   a   testatrix's  own 
property,  I  think  it  quite  clear  that  all  the  daughters  of  John,  who 
might  be  born  at  any  time  before  the  fund  became  distributable 
by  the  death  of    Mr.   Morrison,  would  be  entitled  to  share  ;  can 
I  then  put  a   different  construction  upon  the  terms  of   the  will 
because  this  is  a  case  not  of  a  bequest  of  a  testatrix's  own  property, 
but  of  the  execution  of  a  power?     Suppose  the  power  had  been 
a  general  power,  that  is,  to  appoint  to  any  body  that  the  testatrix 
pleased,  it  is  clear  I  could  not  have  varied  the  terms  of  the  bequest 
in  order  to  give  it  effect ;  I  must  put  the  same  construction  upon 
the  terms  as  I  should  have  put  upon  them  if  it  had  been  a  bequest 
of   the  testatrix's  own  property.     But  then  it  is  contended  that 
I  ought  to  put  a  diflferent  construction  on  the  words  in  the  present 
case,  in  order  to  make  them   fit  on  to  the  terms  of  the  power, 
ut  res  viagis  valcaU    Now  it  does  appear  to  me,  I  confess,  that  when 
the  testatrix  in  executing  a  power,  has  adopted  language  which, 
when  used  in  an  ordinary  case  of  bequest,  has  a  natural,  reasonable, 
and   appropriate   meaning,   a   meaning   so  invariably   applied   to 
it  by  the  Courts,  that  it  has  become  a  canon  of  construction, 
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Harvet      it  would  he  most  dangerous  to  wrest  that  language  to  a  different 

stuIcey.  meaning,  for  no  other  reason  than  that  hy  so  doing  we  shall  make 
it  better  suit  and  fit  on  to  the  power.  I  know  of  no  authority 
that  would  justify  me  in  so  doing ;  on  the  contrary,  it  has  been 

[  •127  ]  decided  over  and  over  again,  that  it  cannot  be  done  *even  for 
the  purpose  of  preventing  an  appointment  being  altogether  invalid 
on  account  of  remoteness ;  and  that  is  a  case  surely  in  which  the 
argument  tit  res  magis  raleat  would  apply  much  more  strongly  than 
to  the  present  case.  I  am  of  opinion  that  I  must  apply  to  the 
language  of  the  testatrix,  the  same  construction  which  it  would 
receive  in  the  case  of  an  ordinary  bequest,  and  hold  that  any 
daughter  of  John,  born  after  the  death  of  the  testatrix  and  before 
the  death  of  Mr.  Morrison,  when  the  fund  would  become  dis- 
tributable, would  be  included  in  the  terms  of  the  appointment. 
I  have  abstained  from  laying  any  particular  stress  upon  these 
words  **  all  and  every  the  daughters  of  John,"  because  in  my 
opinion  the  construction  would  have  been  the  same  if  those  words 
had  not  been  there ;  but  I  cannot  help  thinking  that  the  introduc- 
tion of  those  words  *'  all  and  every,"  tends  very  much  to  negative 
the  supposition  that  the  testatrix,  giving  to  all  and  every  the 
daughters  of  John,  did  not  mean  to  include  all  and  every  the 
daughters  of  John. 

Being  then  of  opinion  that  the  testatrix  has  in  fact  appointed  or 
attempted  to  appoint  the  fund  to  all  the  daughters  of  John, 
including  those  who  might  come  into  existence  at  any  time  before 
the  death  of  Mr.  Morrison,  and  to  the  two  Days,  and  to  the  two 
daughters  of  Charles,  I  have  next  to  consider  the  question  what 
issue  of  those  persons  are  comprised  in  the  description,  "  and  to 
the  issue  of  such  of  them  as  shall  then  happen  to  be  dead ;  "  that 
is,  at  the  death  of  Mr.  Morrison,  because  it  is  given  to  all  and  every 
the  daughters  of  John  and  the  two  Days,  and  the  two  daughters  of 
Charles,  or  such  of  them  as  shall  be  living  at  the  death  of  Mr. 
Morrison  ;  and  then  come  these  words  which  I  have  now  to  consider, 
''  and  to  the  issue  of  such  of  them  as  shall  then  happen  to  be  dead." 

[  *\2%  ]  What  issue,  I  say,  would  *be  included  in  that  appointment  or  in 
that  bequest?  I  think  there  can  be  no  doubt  whatever  that  this 
description  cannot  properly  be  limited  to  the  issue  of  those  daughters 
living  at  the  testatrix's  own  death,  but  that  it  must  include  all  the 
issue  who  might  come  into  existence  at  any  time  before  the  death  of 
Mr.  Morrison.  The  result  then  is  this,  that  whereas  the  objects 
contemplated  hy  the  power  are  confined  to  persons  living  at  the 
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testatrix's  own  death,  the  persons  or  class  of  persons  to  whom  the      Habvet 

testatrix  has  appointed  the  fund  or  attempted  to  appoint  the  fund,      stbIoby. 

comprise  or  might  comprise  persons  not  living  at  her  death ;  that 

is,  comprise  or  might  comprise  persons  not  being  objects  designated 

by  the  power.     Indeed,  it  is  obvious  that  it  might  have  happened 

that  not  one  of  the  persons  to  whom  the  testatrix  intended  to 

appoint  and  did  appoint  in  terms,  might  have  been  an  object  of  the 

power ;  for,  by  the  terms  of  the  appointment,  no  one  could  take  who 

should  not  be  living  at  the  death  of  Mr.  Morrison ;  and  it  might 

have  happened  that  all  the  daughters  of  John  and  Charles  living  at 

the  testatrix's  death,  and  all  their  issue  living  at  her  death,  and  the 

two  Days,  might  have  died  before  Mr.  Morrison,  and  at  his  death 

there  might  have  been  living  only  after-born  daughters  of  John  and 

after-born  issue  of  some  of  the  deceased  daughters,  not  one  of  whom 

would  have  been  within  the  scope  of  the  power.    Now  the  events 

that  actually  happened  were  these:    First  of  all,  there  was   no 

daughter  of  John  born  after  the  date  of  the  will  or  after  the  death 

of  Mrs.  Morrison ;  one  of  the  daughters  of  John  had  died  leaving 

children ;  one  of  the  two  daughters  of  Charles  had  died  leaving 

children,  and  Louisa  Day,  one  of  the  two  Days  named  in  the  will, 

who  had  married  Mr.  Blake,  had  also  died,  leaving  a  child.     Two 

of  the  children  left  by  the  deceased  daughter  oE  John  (that  is,  Mrs. 

Onley)  were  living  at  *the  testatrix's  death,  one  was  en  ventre  sa      [  •129  ] 

vihe,  and  two  others  were  born  after  the  testatrix's  death.     With 

regard  to  the  children  left  by  Mrs.  Herring,  the  deceased  daughter 

of  Charles,  there  were  five  of  them,  and  all  five  were  living  at  the 

death  of  the  testatrix,  and  therefore  objects  of  the  power ;  and  with 

regard  to  the  child  of  Mrs.  Blake  (that  is,  Louisa  Day),  that  child 

was  born  after  the  testatrix's  death,  therefore  that  child  was  not  an 

object  of  the  power.     So  that  of  the  persons  alive  at  Mr.  Morrison's 

death,  who  were  described  in  the  description  of  persons  or  class  of 

persons  in  whose  favour  the  appointment  was  made  or  purported  to 

be  made,  some  were  objects  not  designated  by  the  power,  as  having 

been  born  since  her  death.     They  were  all,  however,  within  the 

power,  so  far  as  being  all  within  the  eighth  degree  of  consanguinity. 

In  this  state  of  things  the  following  points  have  been  insisted  on  by 

the  counsel  for  the  next  of  kin  of  the  testatrix,  who  would  be  entitled 

in  default  of  appointment  by  the  terms  of  the  settlement.     First, 

they  say  with  respect  to  the  appointment  in  favour  of  the  daughters 

of  John,  and  the  two  Days,  and  the  two  daughters  of  Charles,  or 

such  of  them  as  should  be  living  at  the  death  of  Mr.  Morrison,  that 
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Habvey  as  this  would  have  included  daughters  of  John,  who  might  have  been 
Steacey.  born  after  the  testatrix's  death,  that  is,  as  it  would  have  included 
persons  not  being  objects  designated  l)y  the  iK)wer,  the  appointment 
is  altogether  void  on  that  account  ah  initioy  although  it  turned  out 
that  there  were  no  such  persons.  And  secondly,  they  contend  with 
respect  to  the  appointment  in  favour  of  the  issue  of  such  of  those  as 
might  be  dead  at  the  death  of  Mr.  Morrison,  that  as  these  not  only 
would  have  included,  but  actually  did  include,  issue  born  after  the 
testatrix's  death,  that  is,  persons  not  being  objects  of  the  power,  the 
[  ^130  ]  appointment  becomes  void  on  that  account.  Therefore  the  *abstract 
questions  to  be  decided  are  these  :  first,  is  an  appointment  which  is 
made  to  take  effect  at  a  future  period,  void  ab  initio,  because  it  may, 
when  that  period  arrives,  include  persons  not  being  objects  desig- 
nated by  the  power ;  and  secondly,  does  such  an  appointment 
become  void  iii  toto,  because  it  turns  out,  when  the  period  does 
arrive,  that  it  actually  does  include  persons  not  being  objects  of  the 
power.  Now  the  authorities  upon  these  two  questions  do  not  go 
quite  to  the  precise  extent  of  distinctly  answering  those  questions, 
but  with  their  assistance,  and  calling  in  aid  some  conclusions  which 
I  think  cannot  be  controverted,  it  appears  to  me  that  it  is  not  difiicult 
to  solve  these  questions.  The  case  of  Sadler  v.  Pratt  goes  at  least 
to  this  extent,  that  an  appointment  made  in  favour  of  persons,  some 
of  whom  are  objects  of  the  power,  and  others  not,  might  be  valid 
quoad  the  shares  appointed  to  objects  of  the  power,  although  void 
as  to  the  rest.  That  was  distinctly  decided  in  Sadler  v.  Pratt.  But 
it  is  contended  on  the  part  of  the  next  of  kin,  that  that  case  does 
not  govern  the  present,  because  there  the  appointment,  which  was 
made  by  will  under  a  power,  was  to  take  effect  immediately  on  the 
death  of  the  appointor,  and  therefore  at  the  moment  when  the  will 
executing  the  power  came  into  operation,  the  person  in  whose  favour 
the  appointment  was  made  were  ascertained ;  and  it  was  very  well 
known  which  of  the  objects  was  capable  of  taking,  and  what  share 
each  would  take ;  whereas  in  the  present  case,  every  thing  must  be 
kept  in  suspense  until  the  death  of  Mr.  Morrison ;  for  until  that 
event  happens,  it  could  not  be  known  who  the  appointees  would 
be,  or  which  of  the  appointees  would  be  capable  of  taking 
as  objects  of  the  power,  or  what  shares  they  would  respec- 
tively take  as  objects  of  the  power,  or  what  shares  they 
would  respectively  take  by  virtue  of  the  appointment.  Is  it 
then  essential,  for  that  is  the  question  that  is  thus  raised, 
131  ]       *is  it  essential  to  the  validity  of  an  appointment^  that  these  matters 
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should  be  capable  of  being  ascertained  at  the  moment  when  the  will      Harvey 
exercising  the  power  comes  into  operation  by  the  death  of  the      stuacey, 
testator  ?     That  it  is  not  so  will,  I  think,  be  made  apparent  by 
suggesting  a  few  very  simple  cases.     Suppose  a  fund  settled  in 
trust  for  A.  for  life,  and  after  his  death  in  trust  for  such  of  A.'s 
children  as  he  should  by  will  appoint — a  very  common  case  of 
power.     Supposing  that  he  by  will  appoints  equally  among  such 
of  his  children  as  being  sons  should  attain  twenty-one,  or  being 
daughters  should  attain  twenty-one,  or  marry  under  that  age ;  and 
he  dies  leaving  several  infant  children.     Could  it  be  contended 
for  a  moment  that  that  appointment  would  not  be  perfectly  valid  ? 
It  is  clear  it  would  not  be  too  remote ;  it  would  be  perfectly  valid ; 
and  yet  in  that  case,  whicli  is  one  of  the  simplest  that  can  be  sug- 
gested, at  the  death  of  the  appointor  it  cannot  be  ascertained  who 
will  take  under  the  appointment,  or  in  what  shares  they  will  take, 
because  it  cannot  then  be  ascertained,  inasmuch  as  the  children 
are  still  infants,  which  of  them  being  sons  will  attain  twenty-one,  or 
which  of  them  being  daughters  will  attain  twenty-one  or  marry  under 
that  age ;  therefore  it  cannot  be  ascertained  until  a  future  period 
what  persons  will  take  under  the  appointment,  or  in  what  shares  they 
.  will  take.    Now  in  the  same  supposed  case  of  a  fund  settled  in  trust 
for  A.  for  life,  and  after  his  death  for  such  of  his  children  as  he  should 
appoint,  let  me  introduce  another  ingredient  into  the  terms  of  the 
appointment,  and  suppose  he  appoints  one  moiety  of  the  fund  to 
such  of  his  children  as,  being  sons,  should  attain  twenty-one  in  equal 
shares,  and  the  other  moiety  to  such  of  his  daughters  as  should 
attain  twenty-one  or  marry  under  that  age,  in  equal  shares.     There 
again  the  appointment  would,  beyond  all  controversy,  be  valid,  and 
*yet  there  it  would  be  impossible  to  ascertain,  until  a  future  period,       [  *I32  ] 
who  would  take  either  of  those  two  moieties.     And  suppose  it  should 
turn  out,  in  the  case  that  I  have  last  suggested,  that  some  of  the 
sons  did  attain  twenty-one,  but  no  daughter  attained  twenty-one  or 
married  under  that  age,  what  would  be  the  efifect?    The  effect  would 
be  that  it  would  be  perfectly  valid  and  good  as  to  the  appointment 
of  the  one  moiety  among  the  sons  who  did  attain  twenty-one,  but  of 
course  there  would  be  no  appointment  as  to  the  other  moiety  by 
reason  of  there  being  no  daughters  living  to  attain  twenty-one  or 
marrying  under  that  age.     Now  I  will  suppose  another  case  not 
quite  so  simple.     Suppose  the  fund  settled  in  trust  for  A.  during 
his  Hfe,  and  after  his  death  in  trust  for  such  of  the  children  of  B., 
another  person,  as  C.  should  by  will  appoint.    If  C.  by  his  will 
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Harvky  appoints  the  fund  in  equal  shares  to  such  of  the  children  of  B.  as 
Stracky.  shall  be  living  at  the  death  of  A.,  and  then  C.  dies  in  A.*s  lifetime, 
of  course  it  could  not  be  doubted  that  that  would  \ye  a  good  appoint- 
ment. But  it  would  be  in  suspense  until  the  death  of  A.  which 
children  of  B.  will  be  living.  It  cannot  be  ascertained  until  a 
future  period,  namely,  the  death  of  A.,  which  children  of  B.  will 
take  under  the  appointment,  and  yet  it  cannot  be  suggested  bat 
that  that  would  be  a  perfectly  valid  appointment.  So  again,  in  the 
same  case,  if  C.  by  his  will  were  to  appoint  the  fund  in  this  way, 
to  such  of  the  daughters  of  B.  as,  at  the  death  of  A.,  shall  be  living, 
and  have  children  then  living,  in  such  shares  as  shall  be  in  pro- 
portion to  the  number  of  their  respective  children  then  living,  which 
would  be  a  very  reasonable  and  rational  appointment ;  and  if  there 
should  be  no  daughter  then  living  and  having  children  then  living, 
then  among  the  sons  of  B.  in  equal  shares.  That  would  be  a  good 
r  *133  ]  appointment,  and  yet,  though  putting  a  somewhat  more  *compli- 
cated  case,  you  cannot  ascertain  who  will  take,  whether  it  will  be 
daughters  or  sons,  in  what  shares  they  will  take,  how  many  there 
will  be,  how  many  will  take  at  the  death  of  A. ;  and  yet  I  am 
putting  a  case  where  there  can  be  no  question  as  to  the  validity  of 
the  appointment.  In  all  these  cases,  if  you  apply  the  test  of 
importing  the  same  limitations  into  the  instrument  creating  the 
power,  which  is  the  test  of  the  validity  of  the  appointment,  they 
would  be  perfectly  good  and  valid  limitations,  and  there  is  no 
reason  why  they  should  not  be  good  and  valid  limitations  when 
created  by  the  appointment  under  the  power ;  yet  in  all  these  cases 
it  is  left  in  suspense  until  a  future  period  who  are  the  persons  who 
will  become  the  appointees,  and  in  what  shares  they  will  respec- 
tively take.  If,  then,  an  appointment  by  will  is  not  void  by  reason 
that  the  appointees,  who  are  to  take  by  virtue  of  the  appointment, 
or  the  shares  which  they  are  to  take,  cannot  be  ascertained  until  a 
future  period,  and  if  moreover  an  appointment  is  not  void  in  toto 
by  reason  that  some  of  the  persons  in  whose  favour  the  appoint- 
ment is  made  are  not  objects  designated  by  the  power,  as  decided  in 
Sadler  v.  Pratt;  it  seems  to  follow,  first,  that  an  appointment  which 
is  made  to  take  effect  at  a  future  period  is  not  void  ab  initio,  because 
it  may,  when  that  period  arrives,  include  persons  not  being  objects 
of  the  power;  and  secondly,  that  an  appointment  made  to  take 
effect  at  a  future  period  does  not  become  void  in  toto,  because  it 
turns  out,  when  that  period  arrives,  that  it  actually  does  include 
persons  not  being  objects  of  the  power.     But  then  it  has  been 
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arpjued,  on  the  part  of  the  next  of  km,  that  the  case  of  Jce  v.  Harvky 
Aiidlei/,  and  the  case  of  RoHlleiJge  v.  Donill,  are  authorities  the  stbaoby. 
other  way.  Now  those  two  cases  were  decided  entirely  upon  the 
ground  that  the  attempted  Umitation  was  void  for  remoteness. 
♦Indeed  with  respect  to  Jee  v.  Andhfj,  as  reported  by  Cox,  it  does  [  *i-^4  ] 
not  appear  to  have  been  a  case  of  appointment  under  a  power  at 
all ;  Cox  states  it  as  a  simple  bequest  of  the  testator's  own  pro- 
perty, but  whether  it  was  the  case  of  an  appointment  or  a  bequest, 
the  limitation  was  held  void  in  Jee  v.  Audlei/,  merely  because  the 
property  w^as  given  to  a  class  of  persons  who  could  not  be,  or  at  all 
events  might  not  be,  capable  of  being  ascertained  within  the  period 
of  a  life  or  lives  in  being  at  the  death  of  the  testator,  and  twenty- 
one  years  after ;  in  other  words,  it  was  void  for  remoteness.  Rout- 
ledge  V.  Don-ill  was  the  case  of  an  appointment  under  a  power  to  a 
class  of  persons  who  might  not  be  ascertained  within  the  period  of 
a  life  or  lives  in  being  at  the  date  of  the  settlement  which  created 
the  power,  and  twenty-one  years  after.  In  accordance  with  the 
well-known  rule  which  I  have  already  adverted  to,  that  an  appoint- 
ment under  a  power  will  be  void  for  remoteness,  whenever  the 
same  limitation,  if  contained  in  the  instrument  creating  the  power, 
would  be  too  remote,  if  you  introduce  the  limitations  created  by  the 
appointment  into  the  instrument  creating  the  power,  and  see 
whether  those  limitations  in  the  settlement  would  be  bad,  then 
they  will  be  bad  when  created  by  the  appointment ;  but  if  they  are 
good  when  thus  introduced  into  the  settlement  itself,  they  would  be 
perfectly  good  and  not  too  remote  when  created  by  the  instrument 
which  exercises  the  power  of  appointment.  Now  in  this  case  of  Rout- 
ledge  V.  Dorrill,  by  the  marriage  settlement  creating  the  power,  a 
particular  fund  was  settled  after  the  death  of  the  husband  and  wife 
in  trust  for  the  children  and  grandchildren  or  issue  of  the  marriage, 
in  such  shares  and  proportions,  manner  and  form,  as  the  husband 
and  wife  should  by  deed  appoint,  or  as  the  survivor  should  by  deed 
or  will  appoint.  The  wife  being  the  survivor,  by  her  will  appointed 
♦different  portions  of  the  fund  thus,  each  several  portion  was  [  ♦iss  ] 
appointed,  at  least  those  upon  which  the  question  turns  were 
appointed,  to  one  of  her  daughters  for  life,  and  after  her  death  to 
her  children  in  equal  shares.  Now  the  persons  designated  by  the 
power  were  children  and  grandchildren,  or  issue  of  the  marriage. 
The  testatrix  appointed  it  to  children  for  their  lives,  to  daughters 
for  their  lives,  and  after  their  deaths  to  children,  to  their  children, 
that  is,  to  grandchildren  of  the  marriage.     Therefore  the  persons 
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Habvey  in  whose  favour  the  appointment  was  made  were  entirely  within 
Stracev.  ^'^®  class  designated  by  the  instrument  creating  the  power ;  but 
why  was  it  held  void  ?  The  appointment  was  held  void,  not 
because  it  comprised  or  might  comprise  persons  not  designated  by 
the  power,  but  because  the  appointment  comprised  or  might 
comprise  persons  who  could  not  be  ascertained  until  after  the  period 
prescribed  by  the  rules  relating  to  perpetuities,  because  it  would 
include  by  its  terms  all  the  children  of  any  daughter,  not  limited  to 
all  the  children  of  the  daughter  living  at  the  death  of  some  person 
who  was  alive  when  the  power  was  created  by  the  settlement,  but 
it  would  include  children  of  a  daughter  who  was  born  after  the 
death  of  the  persons  exercising  the  power ;  that  is,  after  the  death 
of  some  person  living  at  the  date  of  the  settlement,  and  for  that 
reason  it  was  held  void.  The  ground  of  the  decision  had  nothing 
to  do  with  the  question  whether  the  class  in  whose  favour  the 
appointment  was  made  was  or  was  not  confined  to  the  same  persons 
in  whose  favour  the  appointment  could  be  made  by  the  terms  of  the 
power,  but  simply  on  the  ground  of  its  being  too  remote.  Now 
apply  to  this  case  the  test  of  importing  into  the  instrument  creating 
the  power,  the  limitations  attempted  to  be  created  by  the  instru- 
ment exercising  the  power,  and  then  it  would  stand  thus:  a 
[  ♦136  ]  limitation  by  the  settlement  in  trust  for  *the  husband  and  wife  for 
their  lives ;  after  their  deaths  to  unborn  children  for  their  lives ; 
and  after  their  deaths  to  the  children  of  those  unborn  children. 
Obviously  that  is  too  remote.  Now  apply  the  same  test  to  the 
present  case.  (I  am  now  confining  myself  to  this  portion  of  the 
will,  I  am  not  going  into  the  ulterior  attempt  to  settle  the  shares, 
but  I  am  confining  myself  to  the  earlier  part  of  the  appointment  in 
which  she  appoints  shares  to  certain  classes.)  Applying  that  test, 
how  would  the  limitations  stand  in  the  instrument  creating  the 
power  ?  It  would  be  a  limitation  to  Mr.  Morrison  for  his  life  ;  after 
the  death  of  Mr.  Morrison  to  the  daughters  of  the  testatrix's  brother 
John,  and  the  two  Days,  and  the  two  daughters  of  her  brother 
Charles,  or  such  of  them  as  should  be  living  at  the  death  of  Mr. 
Morrison  (a  person  in  existence  at  the  date  of  the  settlement),  and 
to  the  issue  of  such  of  them  as  should  be  then  dead.  That  would 
confine  all  the  persons  intended  to  take,  including  the  issue  intended 
to  take,  to  those  who  were  living  at  the  death  of  Mr.  Morrison ;  for 
neither  could  any  daughter  of  John  or  Charles,  or  either  of  the 
Days,  take  unless  living  at  the  death  of  Mr.  Morrison ;  neither 
could  the  issue  of  any  persons  who  died  in  the  mean  time  take 
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unless  living  at  the  death  of  Mr.  Morrison.  So,  by  the  terms  of  the  ItAUVEv 
appointment,  limitations  are  created,  which,  if  imported  into  the  stracey. 
original  settlement,  are  perfectly  valid  on  the  question  of  remote- 
ness, by  reason  that  they  are  all  to  take  effect ;  that  is,  that  all  the 
persons  to  take  must  be  ascertained  at  the  death  of  Mr.  Morrison, 
Mr.  Morrison  being  a  person  who  was  in  existence  at  the  time  when 
the  power  was  created  by  the  settlement.  Now  it  appears  to  me 
that  the  true  rule  applicable  to  the  matter  now  under  consideration 
is  this :  If  a  fund  is  appointed  to  objects  of  the  power,  that  is,  if  in 
that  respect  it  is  correct,  the  appointment  will  be  *valid,  notwith-  [  *137  J 
standing  that  the  persons  who  are  to  take  as  appointees,  or  the 
shares  and  interests  which  they  are  to  take  under  the  appointment, 
are  made  contingent  upon  a  future  event,  provided  the  contingency 
must  happen  within  the  period  prescribed  by  the  rules  relating  to 
perpetuities ;  and  if  the  fund  is  appointed  not  entirely  to  objects  of 
the  power,  but  partly  to  strangers,  it  will  be  still  valid  quoad  those 
who  are  the  objects  of  the  power,  and  the  appointment  will  fail 
only  as  to  those  persons  who  are  not  objects  of  the  power.  Applying 
that  rule  to  the  case  now  before  me,  as  the  appointment  made  (by 
this  part  of  the  will  of  Mrs.  Morrison)  is  so  made  that  the  persons 
who  according  to  its  construction  are  to  take  under  it,  and  the 
shares  they  are  to  take  must  necessarily  be  ascertained,  and  the 
interests  vested,  at  the  death  of  Mr.  Morrison,  who  was  alive  at  the 
date  of  the  settlement  creating  the  power,  the  appointment  is  there- 
fore perfectly  valid  quoad  the  shares  or  interests  which  are  thereby 
appointed  to  persons  coming  within  the  class  designated  by  the 
power ;  but  it  is  of  course  invalid  so  far  as  it  appoints  shares  to 
persons  not  coming  within  that  class. 

I  have  hitherto  considered  only  the  first  part  of  this  appointment 
without  reference  to  those  subsequent  clauses  in  which  the  testatrix 
attempts  to  tie  up  and  settle  the  shares  which  are  appointed  to  the 
niece,  by  the  prior  portion  of  that  will;  and  I  now  proceed  to 
consider  the  effect  of  those  subsequent  clauses. 

The  testatrix,  having  made  this  appointment  of  shares  to  these 
persons  answering  a  certain  description,  directs  that  the  share  of 
each  niece  shall  be  placed  out  at  interest  by  her  executors,  and  the 
income  of  the  shares  *paid  to  her  niece  for  her  life,  for  her  separate  [  ♦iss  ] 
use.  And  as  to  the  particular  niece,  Caroline  Onley,  her  share  is 
to  go  at  her  death  to  all  the  testatrix's  other  nieces  who  should  be 
then  living,  and  the  issue  of  such  of  them  as  shall  be  then  dead, 
share  and  share  alike,  the  issue  taking  only  the  parent's  share. 
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Harvky  That  applies  only  to  the  share  of  Caroh'ne  Onley :  then  as  to  each 
StbIcet.  o'  ^^6  other  nieces,  she  directs  that  after  the  death  of  the  niece  the 
interest  of  her  share  shall  he  paid  to  her  husband  during  his  life, 
and  after  the  death  of  the  niece  and  her  husband,  then  her  share  is 
to  go  to  the  child,  children,  or  grandchildren,  or  any  other  relation 
in  blood  of  the  niece,  in  such  parts  and  proportions,  manner  and 
form,  as  the  niece  shall  by  will  appoint,  and  in  default  of  appoint- 
ment then  to  the  next  of  kin  in  blood  of  the  deceased,  according  to 
the  Statute  of  Distribution. 

Now,  in  this  attempted  restriction  and  limitation,  the  direction 
for  the  payment  of  the  income  of  the  share  to  the  niece,  for  her 
separate  use  during  her  life,  is  perfectly  unobjectionable.     Passing 
by  for  a  moment  the  directions  given  as  to  the  share  of  Caroline 
Onley,  the  limitations   to   the  husbands  of  the  other  nieces  are 
invalid,  because  they  are  not  objects  of  the  power,  they  are  strangers, 
and  this  limitation  in  favour  of  the  children  and  grandchildren,  or 
other  relations  in  blood  of  the  nieces,  and  the  limitations  in  favour 
of  the  next  of  kin,  are,  in  my  opinion ,  all  void  for  remoteness,  because, 
it  would  not,  or  at  least  it  might  not,  be  possible  to  ascertain 
who  would  take  under  those  limitations  within  the  period  of  a  life 
or  lives  in  being  at  the  date  of  the  settlement  creating  the  power,  and 
twenty-one  years  afterwards.     With  respect  to  the  direction  as  to 
Caroline  Onley's  share,  viz.  that  that  share  shall,  upon  her  death, 
go  over  to  the  other  nieces  or  their  issue,  I  am  of  opinion  tliat 
[  •IHQ  ]       ♦all  the  directions  contained  in  this  part  of  the  will  were  intended 
to  apply  only  to  the  share  which  any  niece  would  actually  take, 
would  actually  become  entitled  to,  under  the  prior  appointment ; 
so  that  if  Caroline  Onley,  by  surviving  Mr.  Morrison,  had  become 
entitled  to  a  share,  this  direction  would  have  applied  to  her  share ; 
but,  as  she  never  became  entitled  to  any  share  at  all  under  the 
prior  appointment,  this  direction  as  to  her  share  cannot  take  effect 
but  in  accordance  with  the  prior  provision,  her  issue  are  appointees 
in  her  place.     It  will  be  recollected  that,  by  the  prior  appointment 
as  to  every  share,  including  Caroline  Onley's,  that  is,  not  excepting 
Carohne  Onley's,  if  the  niece  is   not  living  at  the  death  of   Mr. 
Morrison,  the  issue  of  the  niece  are  specified.     That  was  the  case 
with  Caroline   Onley.     She  was  not   living  at  the  death  of  Mr. 
Morrison ;    her    issue    are  specified,   and    they    are    the    actual 
appointees  by  virtue  of  the  prior  appointment.     I  am  of  opinion, 
therefore,  that  this  direction  as  to  Caroline  Onley's  share  is  inap- 
plicable,  by  reason  that  Caroline  Onley  never  had  a  share.    Then 
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the  attempted  limitations  in  the  settlement  of  the  shares  of  the  Hauvby 
nieces  heing  invalid,  excepting  only  the  direction  as  to  the  shares  straokt. 
being  in  trust  for  their  separate  use  respectively,  but  the  limita- 
tions after  their  deaths  being  invalid,  it  is  contended,  on  the  part 
of  the  next  of  kin,  that  the  nieces  who  were  living  at  the  death  of 
Mr.  Morrison  are  only  entitled  to  a  life  interest  in  these  respective 
shares,  and  that,  subject  to  such  life  interest,  each  of  those  shares 
is  unappointed  ;  that  is,  that  the  attempt  so  to  limit  them  over  is 
void,  and  therefore  that  those  shares,  after  the  death  of  each  niece, 
are  unappointed,  and  will  go  to  the  next  of  kin  of  Mr.  Morrison, 
as  in  default  of  appointment.  Now,  upon  the  authority  of  Cairer 
V.  Bowles  and  Kampff  v.  Jones,  both  of  which  cases  have  been 
cited  at  the  Bar,  I  am  clearly  of  opinion  *that,  under  the  prior  [  ♦no  ] 
clause  of  appointment,  a  clause  of  definite  and  precise  appoint- 
ment of  shares,  each  niece  living  at  Mr.  Morrison's  death  took  an 
absolute  interest  in  the  share  appointed  to  her,  and  that  the 
attempt  made  by  the  testatrix  to  settle  sucli  shares  having  failed, 
the  absolute  interest  of  the  niece  remains  unaffected,  except  to  the 
extent  that  during  her  life  the  share  is  to  be  held  in  trust  for  her 
separate  use. 

A  subordinate  question  arises  with  respect  to  Charles  and  Louisa 
Day.  It  can  hardly  be  called  a  question,  but  it  is  necessary  to 
state  what,  in  my  opinion,  is  the  fact  with  respect  to  those  two 
persons.  Those  two  persons,  Charles  and  Louisa  Day,  it  will  be 
recollected,  are  specifically  named  as  appointees  in  the  prior  clause. 
They  were  children  of  a  niece  of  the  testatrix,  who  had  died  before 
the  date  of  the  will.  Now,  at  the  death  of  Mr.  Morrison,  at  which 
time  the  appointment  is  to  take  effect,  Charles,  one  of  the  two 
Days,  was  living,  but  Louisa,  as  I  have  stated,  who  had  married 
Mr.  Blake,  had  died,  leaving  an  infant  child,  Henry  Blake,  who 
was  living  at  the  death  of  Mr.  Morrison,  and  is  still  living.  Now, 
by  an  express  direction  in  the  will,  Charles  and  Louisa  Day  were 
only  to  take  between  them  the  share  which  their  mother,  Mrs.  Day, 
the  deceased  niece  of  the  testatrix,  would  have  taken  if  she  had 
been  living.  If  she  had  been  living,  she  would  have  been  one  of 
the  daughters  of  John,  who  would  have  taken  under  the  appoint- 
ment, and  therefore  they  are  to  take  the  share  only  between  them 
that  their  mother  would  have  taken.  That  is,  each  is  to  take  only 
half  a  share.  Then  Louisa,  that  is,  Mrs.  Blake,  having  died  before 
Mr.  Morrison,  according  to  the  intention  of  the  testatrix  expressed, 
her  child  would  take  her  share,  that  is,  her  half  share ;  but  the 
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Harvky      child  of  Mrs.  Blake  is  incapable  *of  taking,  not  being  alive  at  the 
Stbacry.     ^^^^  o^  ^^^  Heath  of  the  testatrix,  and  therefore  that  half  share,  as 
I  ♦141  ]       unappointed,  goes  to  the  next  of  kin  in  defaalt  of  appointment, 
and  Charles  Day  of  course  takes  his  half  share  as  well  appointed. 

The  practical  result  then  of  the  whole  will  be  this :  The  property 
must  be  divided  into  ten  equal  shares ;  one  of  such  tenth  shares  is 
well  appointed  to  each  of  the  six  daughters  of  John  Harvey,  and 
the  one  daughter  of  Charles  Onley,  who  survived  Mr.  Morrison ; 
another  of  such  tenth  shares  is  appointed,  as  to  one  moiety,  to 
Charles  Day,  and  as  to  the  other  moiety  it  is  attempted  to  be 
appointed  to  the  child  of  Mrs.  Blake  ;  such  appointment  is  valid  as 
to  the  former  moiety  appointed  to  Charles  Day,  and  invalid  as  to 
the  latter  moiety.  Another*  of  such  tenth  shares  is  appointed,  or 
attempted  to  be  appointed,  to  the  five  children  of  Caroline  Onle^', 
in  equal  shares.  Such  appointment  of  that  tenth  share  is  valid  as 
to  three  of  those  children,  that  is,  the  two  who  were  born  before 
the  testatrix's  death,  and  the  one  who  was  en  ventre  sa  mere,  and 
invalid  as  to  the  two  others  who  were  born  after  the  testatrix's 
death ;  so  that  as  to  three-fifths  of  that  tenth  share,  they  are  well 
appointed,  and  two-fifths  of  that  tenth  share  are  unappointed. 
That  disposes  of  nine  of  the  tenths.  The  remaining  tenth  share  is 
well  appointed  to  the  five  children  of  Mrs.  Herring,  the  deceased 
daughter  of  Charles,  in  equal  shares,  all  of  those  children  being 
alive  at  the  death  of  the  testatrix.  So  that  that  which  is  unap- 
pointed, and  will  go  to  the  next  of  kin  in  default  of  appointment, 
will  be  one  moiety  of  a  tenth  share,  and  two-fifth  parts  of  another 
tenth  share,  and  that  I  believe  disposes  of  the  whole  of  the  case. 

[  142  ]  Mr.  Bacon  referred  to  the  gift  to  "  Charles  Day  and  Louisa  Day, 

the  children  of  my  deceased  niece,  and  the  two  daughters  of  my 
said  brother,  Charles  Savill  Onley,  or  to  such  of  them  as  shall  be 
living  at  my  husband's  death,"  and  asked  whether  the  Court  had 
considered,  with  regard  to  this  gift,  the  question  of  joint-tenancy. 

The  Vice-Chancellor  said  he  had  not  overlooked  it ;  he  thought 
it  was  not  a  joint-tenancy,  because  the  two  Days  were  among  the 
persons  in  whose  favour  the  appointment  was  made  in  the  first 
instance.  It  is  made  in  these  terms  :  "  I  direct  and  appoint,  give 
and  bequeath,  after  the  decease  of  my  said  husband,  all  the  rest, 
residue,"  and  so  on,  "  unto  and  amongst  all  and  every  the  daughters 
of  my  said  brother,  John  Harvey,  and  the  said  Charles  Day  and 
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Louisa  Day,  the  children  of  my  deceased  niece,  and  the  two 
daughters  of  my  said  brother,  Charles  Savill  Onley,  or  to  such  of 
them  as  shall  be  living  at  my  said  husband's  death,  and  to  the 
issue  of  such  of  them  as  shall  then  happen  to  be  dead,  to  be  equally 
divided  among  them,  share  and  share  alike.  But  it  is  my  will  that 
the  said  Charles  Day  and  Louisa  Day,  and  the  children  of  any 
other  of  my  nieces  who  may  be  dead,  shall  only  take  their  parent's 
share."  His  Honour  thought  it  clear  that  the  words  "  share  and 
share  alike  "  applied  not  only  to  the  issue,  but  to  all  the  daughters 
of  John,  to  the  Days,  and  to  the  two  daughters  of  Charles ;  other- 
wise there  would  be  a  joint-tenancy  among  all  the  daughters  of 
John. 

With  reference  to  the  children  of  Caroline  Onley,  it  was,  after  the 
judgment  had  been  delivered,  pointed  out  that  there  were  only  four, 
and  that  one  of  those  four  was  born  after  the  death  of  the  testatrix, 
and  died  before  the  death  of  Mr.  Morrison;  and  the  Yice- 
Ch^ncellor  was  of  ^opinion  that  that  child  did  not  take  an  interest. 
The  effect  therefore  was  that  the  tenth  share,  which  would  have 
been  Caroline  Onley's,  it  she  had  survived  Mr.  Morrison,  was 
divisible  into  fourths,  and  the  appointment  would  be  valid  as  to 
three-fourths  of  that  tenth  in  favour  of  the  three  children  living 
at  the  death  of  Mr.  Morrison,  and  inoperative  as  to  the  other 
fourth. 


[Obsolete    practice 
proceediDgs  at  law.] 
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BROUGHAM   v.   SQUIRE. 

(1  Drewry,  151—164.) 

A.,  being  the  holder  of  several  policies  of  insurance  on  the  life  of  B.,  and 
being  unable  to  keep  them  up,  entered  into  an  agreement  with  C.  for  the 
purpose  of  C.  keeping  them  up.  The  agreement  consisted  of  three  instru- 
ments :  first,  a  letter,  written  by  A.  to  C.  and  accepted  in  writing  at  the 
foot  signed  by  C,  by  which  it  was  stated  that  C.  was  to  pay  the  premiums, 
and  to  have  Ids  advances  and  interest  secured  by  a  deposit  of  the  policies, 
a  bond,  and  an  equitable  mortgage  of  cei*tain  estates.  No  time  was  specified 
for  the  repayment  of  the  advances  and  interest.  Secondly,  a  bond  for 
6,000^.,  given  by  A.  to  C,  refemng  to  the  letter,  for  repaying  the  advances 
and  interest  at  the  expiration  of  six  months  from  the  death  of  B.  Thirdly, 
an  agreement  in  writing,  signed  by  A.,  also  referring  to  the  letter  and  to 
the  deposit  of  the  policies  to  secure  the  payment  of  the  advances  and  interest 

R.R. — VOL.  XCIV.  40 


1862. 
June  26. 


626 


1852.     CH.     1  DREW.  151. 


[b.r. 


BftOUOHAM 

Squibe. 


at  the  expiration  of  six  calendar  months  from  the^death  of  B.,  by  which 
agreement  the  advances  and  interest  were  secured  to  be  paid  at  six  months 
after  the  death  of  B.,  upon  certain  estates : 

Held,  first,  that,  upon  the  true  construction  of  the  three  instruments,  C. 
had  no  security  on  the  policies  available  till  nfter  the  expiration  of  six 
months  from  the  death  of  B. 

[This  case  turned  exclusively  upon  the  construction  of  three  written  docu- 
ments which  presented  no  particular  difficulty,  and  the  report'does  not  appear 
to  have  any  practical  application  to  any  other  case. — O.  A.  S.] 


1852. 
July  3,  5. 

EiNDEBSLET, 
V.-C. 

[  165  I 


[  •166  ] 


MAJOK  V.   MAJOR. 

(1  Drewry,  165—175.) 

A.,  being  indebted  to  B.,  C,  and  D.,  three  sisters,  who  were  his  near 
relations,  partly  on  his  own  account  and  partly  as  executor  of  his  father, 
executed  to  them  a  bond  for  500/.  At  the  time  of  the  giving  of  the  bond, 
A.  objected  to  give  it,  and  agreed  to  do  so,  only  on  a  verbal  representation 
that  it  was  not  intended  to  be  enforced  unless  B.,  C,  and  D.  should  come 
to  want, — an  event  which  did  not  happen.  The  bond. remained  in  the 
hands  of  the  three  till  the  death  of  B.,  and  after  her  death,  in  the  hands  of 
the  survivors,  and  after  the  death  of  C,  in  the  hands  of  D.,  whose  property 
(by  mutual  arrangements)  it  was  at  the  time  of  her  death.  On  the  bond 
was  found  the  following  endorsement:  **This  bond  is  never  to  appear 
against  A.    Witness,  C,  D." 

This  vms  dated  eleven  years  after  the  date  of  the  bond. 

It  was  not  made  clear  that  C.'s  name  was  written  by  herself:  it  was  said 
that  D.  had  written  it.  It  was,  however,  proved  that  if  D.  had  written  it, 
she  did  so  with  the  authority  of  C. : 

Held,  that,  without  saying  whether  the  endorsement  amounted  to  a 
release,  which  was  a  legal  question,  there  was  an  equity  under  the  circum- 
stances against  enforcing  the  bond;  that,  if  put  in  suit,  the  action  would  be 
restrained ;  and  that  there  was  nothing  due  on  the  bond  to  theestate  of  D. 

This  was  a  suit  to  administer  the  estate  of  Mary  Robinson.  It 
now  came  on  upon  exceptions  to  the  Master's  report,  and  the 
substantial  question  before  the  Court  was,  whether  a  certain  bond 
given  by  one  Peter  Ejiight,  to  Winifred  Robinson,  Jane  Robinson, 
and  Mary  Robinson,  which  eventually  became  the  property  of  Mary 
Robinson,  was  released  at  law,  and  if  not,  whether  there  was  any 
equity  against  its  being  enforced. 

The  real  and  personal  estates  of  Winifred  Robinson,  Jane 
Robinson,  and  Mary  Robinson,  were  conveyed  and  assigned  by 
them,  in  1880,  to  Thomas  Major  the  elder,  since  deceased,  and  the 
plainti£F,  Thomas  Major  the  younger,  upon  various  trusts,  which  it 
is  unnecessary  to  set  out.  The  result  of  them  was,  that  under 
^mutual  wills  which  the  three  sisters  made,  Mary,  who  was  the 
survivor,  became  eventually  entitled  to  the  whole,  and  her  will  took 
effect  on  the  whole,  the  bond  in  question  included.    Peter  Enight 
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was,  on  and  before  1881,  indebted  to  the  Misses  Robinson,  on  his  Major 
own  account,  in  a  sum  of  120Z.,  and  as  executor  of  his  father,  in  a  majou. 
sum  of  370/. ;  and  the  sisters  pressing  for  some  security,  a  bond 
was  finally  agreed  to  be  given  by  him  for  500/.,  and  the  bond  was 
executed  on  the  26th  August.  It  was  a  common  money  bond,  and 
on  it  was  found  endorsed,  at  the  death  of  Mary  Robinson,  the 
following  memorandum:  "This  bond  is  never  to  appear  against 
Peter  Knight.    Witness,  Mary  Robinson,  Jane  Robinson." 

Winifred  died  in  November,  1831.  The  signatures  Mary 
Robinson,  Jane  Robinson,  were  apparently  in  the  same  hand- 
writing, and  it  was  said  it  was  the  handwriting  of  Mary ;  it  was, 
however,  sufficiently  proved  that  if  Mary  signed  for  her  sister,  she 
did  so  with  her  concurrence  and  approval. 

Peter  Knight  and  his  father  were  stated  by  the  Misses  Robinson 
to  be  then-  only  relations.  After  the  death  of  Winifred  Robinson, 
no  interest  was  ever  required  or  paid  by  Peter  Knight  on  the  bond  ; 
but  it  remained  in  the  hands  of  Mary  and  Jane,  after  the  death  of 
Winifred,  till  the  death  of  Jane,  and  afterwards  in  the  hands  of 
Mary,  till  her  death.  The  date  of  the  endorsement  was  eleven 
years  after  the  date  of  the  bond,  viz.  in  1842 ;  and  as  to  the  execu- 
tion of  the  bond,  it  was  proved  that  on  the  occasion  of  its  being 
required  and  entered  into,  Peter  Knight  objected  to  it,  and  only 
yielded  on  a  verbal  representation  that  it  was  not  intended  the 
bond  should  be  proceeded  upon  unless  the  Misses  Robinson  should 
come  to  want ;  they  never  did  come  to  want,  but  all  *died  in  easy  [  *167  ] 
circumstances.  These  are  the  material  facts  which  appeared  by 
the  Master's  report,  and  upon  them  he  found  that  nothing  was  due 
upon  the  bond  from  Peter  Knight  to  the  estate  of  Mary  Robinson ; 
to  this  report  the  executor  of  Mary  Robinson  excepted. 

Mr.  Bacon  and  Mr.  Flaiher^  for  the  exceptions,  contended  that 
the  endorsement  was  no  release  at  law ;  and  if  there  was  no  release 
at  law,  there  could  be  none  in  equity.     *     * 


« 


Mr.  Willcock,  (with  whom  was  Mr.  Greene,)  for  Peter  Knight, 
in  support  of  the  Master's  report,  [cited  Aston  v.  Pye  (l) : 
Here  there  is  a  release  in  equity,  which  may  be  even  without 
writing :  Flower  v.  Martin  (2),  Cro88  v.  Spiigg  (3)]. 

Mr.  Bacon,  in  reply,  [distinguished  Aston  v.  Pye  on  the  ground        [  169  ] 

(1)  5  R  R.  60  (5  Ve8.  349,  notis),  (3)  77  R.  R.  236  (6  Hare,  552). 

(2)  80  R.  R.  33  (2  Mac.  &  G.  1 13). 

40—2 
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Majob       that  satisfaction  of  a  note  may  be  much  more  easily  presumed  than 
MiJOB.       release  of  a  bond]. 

[  170  ]       The  Vice-Chancellob  : 

This  case  involves  two  distinct  questions:  First,  what  is  the 
effect  of  the  endorsement  on  the  bond,  having  the  names  of  Mary 
and  Jane  Bobinson  subscribed  to  it,  connected  with  the  evidence 
relating  to  the  endorsement?  Secondly,  what  are  the  circum- 
stances which  occurred  when  the  bond  was  originally  given  ?  and 
if  the  circumstances  are  proved,  then  what  is  the  effect  of  them  ? 
for  the  case  might  possibly  be  decided  on  the  effect  of  the  endorse- 
ment, as  to  the  question  whether  it  amounted  to  a  discharge ;  or  it 
might  be  decided  on  the  question,  under  what  circumstances  the 
bond  was  originally  given.  Now  as  to  the  effect  of  the  endorsement 
on  the  bondy  and  the  evidence  relating  to  the  circumstances  under 
which  it  was  made,  certain  facts  are  found  by  the  Master,  which  I 
shall  assume  to  be  true,  as  the  finding  of  the  Master  is  not  excepted 
to.  Among  other  facts,  the  Master  finds  that  Winifred  Bobinson 
and  her  sisters  had  often  stated  that  Peter  Knight  and  T.  Knight 
were  their  only  relations.  To  this  finding  there  is  no  exception. 
Then  there  is  another  finding,  to  which  there  is  no  exception,  to 
the  effect  that  after  the  death  of  Winifred,  Peter  Knight  never  paid 
any  interest  on  the  bond.  These  facts  I  must  take  to  be  true. 
Then  whether  Jane  Bobinson  signed  the  endorsement  herself  or 
not, — whether  Mary  Bobinson  wrote  the  name  of  Jane  Bobinson  or 
not,  either  by  her  direction  or  by  guiding  her  hand, — this  fact  is 
established,  that  the  memorandum  was  put  on  the  bond  with  the 
consent  of  Jane;  and  she  afterwards  told  the  debtor  what  had 
been  done. 
[  ♦iTi  ]  Under  these  circumstances,  the  question  whether  the  ♦memo- 

randum on  the  bond  operates  as  a  release  or  discharge  of  the 
bond,  or  as  a  bar  to  the  right  of  the  executor  to  recover,  appears  to 
me  to  be  a  legal  question.  I  cannot  understand  how,  if  the  memo- 
randum is  not  a  bar  at  law,  it  can  be  a  bar  in  equity.  If  the 
memorandum  had  been  given  for  valuable  consideration,  it  might 
be  otherwise;  being  voluntary  on  the  part  of  Mary  and  Jane 
Bobinson,  no  benefit  passing  to  them,  I  am  at  a  loss  to  understand 
how,  if  the  memorandum  is  not  a  bar  at  law,  I  can  say  it  operates 
as  an  equitable  discharge.  If,  then,  the  only  question  were  that 
which  depends  on  the  effect  of  the  endorsement,  I  do  not  see  how  I 
could  avoid  sending  that  question  to  law.    But  the  second  question 


j 
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is,  whether,  referring  to  the  other  matters  arising  at  the  creation  Majob 
of  the  bond,  there  is  anything  to  induce  me  to  say  that,  irrespec-  major. 
tively  of  the  question  whether  the  indorsement  operates  as  a  release, 
the  Court  will  hold  it  inequitable  to  allow  the  executor  to  recover 
on  the  bond.  Now  I  must,  for  this  purpose,  look  at  the  eighth 
exception,  which  goes  to  the  finding  as  to  the  circumstances  which 
took  place  at  the  time  of  the  creation  of  the  bond.  Now  the  Master 
has  found  the  facts  on  the  evidence  of  Mrs.  Hart,  a  disinterested, 
respectable,  and  credible  witness,  who  deposes  as  to  what  took  place 
in  her  presence.  [His  Honour  then  stated  the  material  facts  found 
by  the  Master's  report,  as  hereinbefore  set  forth,  and  proceeded  as 
follows :]  Now,  in  this  view  of  the  case,  I  am  not  called  on  to  [  172  ] 
decide  whether  the  endorsement  amounted  to  a  release  or  discharge 
of  the  bond,  but  only  to  decide  this  question,  whether  by  the  *eflfect  [  *173  ] 
of  the  circumstances  attending  the  giving  of  the  bond,  there  is  an 
equity.  Part,  a  large  part  indeed,  of  the  money  for  which  it  was 
given  was  not  due  from  Knight  personally,  but  only  in  respect  of 
the  assets  of  his  father ;  he  and  his  father  were  near  relations  of 
these  ladies,  the  parties  to  whom  the  money  was  to  go ;  no  interest 
was,  it  seems,  ever  demanded  or  ever  paid  ;  and  after  eleven  years 
from  the  creation  of  the  bond,  this  memorandum  was  indorsed  on 
it  by  one  of  the  surviving  sisters,  with,  at  least,  the  consent  of  the 
other.  It  appears  to  me  that  I  have  here  not  a  legal  but  an  equit- 
able case ;  and  the  question  is,  whether,  consistently  with  the 
authority  of  the  case  before  the  Lord  Chancellor,  and  with  Cross  v. 
Sprig(f,  I  can  determine  that  if  an  action  were  brought  against  the 
bond  debtor  by  the  executor  of  Mary  Robinson,  I  ought  if  a  bill 
were  filed  to  restrain  that  action,  to  grant  an  injunction.  If  I 
ought  not  to  restrain  that  action,  I  ought  not  now  to  make  any 
declaration,  but  to  direct  an  action.  But,  as  I  am  of  opinion  that 
if  such  an  action  were  brought,  I  ought  to  grant  an  injunction,  I 
am  justified  in  coming  to  the  conclusion  that  the  Master  is  right, 
and  that  nothing  is  now  due  on  the  bond. 


HARRIS  V.   POYXER.  i862. 

(1  Drewry,  174—183;  S.  C.  21  L.  J.  Ch.  915.)  Jn^h 

A  testator  gave  all  his  residuary  real  estate  and  his  stock,  mortgages,  Kindersley, 

and  securities  for  money,  and  all  other  his  personal  estate  and  effects  to  his  _   *' 

wife  and  his  son,  upon  trust  for  his  wife  for  life,  subject  to  an  annuity  for  ^        -' 
his  son ;  and  after  her  death,  as  to  all  the  devised  and  bequeathed  freehold 
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Harris  and  residuary  real  and  personal  estate,  of  wbich  his  wife  was  to  have  the 

^'  yearly  interest,  upon  trust  for  his  son  absolutely.    The  testator  left  lease- 

POTKER.  holds,  as  to  which  at  the  time  of  his  death  he  was  liable  to  the  landlord  for 

repairs,  and  they  were  afterwards  repaired  at  the  widow's  expense : 

Held,  first,  that  the  widow  was  entitled  to  enjoy  the  leaseholds  in  specie 
duringher  life(l). 

Secondly,  that  the  repairs  were  to  be  borne  by  the  residue,  and  not  by 
the  tenant  for  life  (2). 

This  was  a  suit  for  the  administration  of  the  estate  of  William 
Poyner.  The  plaintiff,  A.  F.  Harris,  was  the  representative  of  the 
testator's  son ;  the  defendants  were  Sarah  Poyner,  the  testator's 
widow ;  and  Charles  Harris,  the  husband  of  the  plaintiff.  William 
Poyner,  the  testator,  after  giving  by  his  will  certain  specific 
chattels  [and  an  annuity  of  1001.  a  year  to  his  son]  proceeded  thus : 
And  as  to  all  that  my  freehold  messuages  or  tenements,  and 
premises,  with  the  appurtenants,  and  situated  in  Buckingham 
Street,  in  the  Strand,  in  the  county  of  Middlesex.  And  as  to  all 
other  my  real  estate,  whatsoever  and  wheresoever ;  and  likewise  as 
to  all  my  stock  in  the  public  funds  of  this  kingdom  ;  mortgages  and 
securities  for  money,  and  all  other  my  personal  estate  and  effects, 
whatsoever  and  wheresoever,  not  hereinbefore  by  me  disposed  of, 
or  wherein  the  whole  and  absolute  interest  is  or  are  not  hereinbefore 
by  me  disposed  of,  I  give,  devise,  and  bequeath  the  same  and  every 
part  thereof,  and  all  my  estate,  term,  and  interest  therein,  with  their 
respective  appurtenants,  unto  and  to  the  use  of  my  said  dear  wife 
the  said  Sarah  Poyner,  and  my  said  only  son  the  said  William  S. 
Poyner,  my  executrix  and  executor  herein  named  and  appointed, 
their  heirs,  executors,  administrators,  and  assigns,  according  to  the 
[  •ns  ]  respective  natures,  tenures,  *and  qualities  thereof,  upon  the  trusts 
following ;  that  is  to  say,  upon  trust  during  the  natural  life  of  my 
said  wife  and  her  remaining  my  widow,  to  pay  to  or  permit  and 
suffer  her  to  receive  and  take  the  net  or  clear  rents,  issues  and 
profits,  dividends  and  annual  proceedings,  and  income  of  all  my 
said  devised  freehold  and  residuary  real  and  personal  estate,  as 
aforesaid,  after  paying  all  outgoings  and  expenses,  and  the  aforesaid 
annuity  or  yearly  sum  of  1001,  to  my  said  son,  by  equal  quarterly 
payments  as  aforesaid,  for  her  absolute  use ;  and  in  case  my  said 
wife  shall,  after  my  decease,  marry  again,  then  upon  trust,  during 

(1)  Macdonahl  v.  Irvhif  (1878)  8  Ch.  D.  KJ6,  36  L.  J.  Ch.  350,  55  L.  T. 
Ch.  D.  at  p.  122,  47  li.  J.  Ch.  494,  574  ;  and  several  other  cases  on  this 
;J8  L.  T.  155  ;  In  re  Game  [1897]  point  mentioned  in  a  note  to  Hick- 
1  Ch.  881,  66  L.  J.  Ch.  505,  76  L.  T.  liny  v.  Boyer,  87  R  E.  at  p.  231.— 
450.  0.  A.  S. 

(2)  See  In    re    Courtier  (1886)    34 
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the  remainder  of  her  natural  life,  to  receive  and  pay  the  said  net  or      habeib 
clear  rents  and  profits,  interest,  dividends,  and  annual  proceeds  and      pqy^bb 
income  of  all  my  said  devised,  freehold  and  residuary,  real  and 
personal  estate  as  aforesaid,   after    paying    all    outgoings    and 
expenses,  and  the  aforesaid  annuity  or  yearly  sum  of  lOOZ.  to  my 
said  son  as  aforesaid,  into  the  proper  hands  of  my  said  wife  for  her 
separate  use,  independent  of  any  husband  with  whom  she  may 
intermarry,  and  who  shall  not  intermeddle  therewith;  neither  shall 
the  same  or  any  part  thereof  be  subject  or  liable  to  his  power, 
control,  debts,  or  incumbrances,  nor  to  any  mortgage,  sale,  assign- 
ment, or  other  incumbrances  thereof,  of  or  by  my  said  wife  signed. 
I  direct  and  declare  the  receipt  and  receipts  of  my  said  wife,  signed 
with  her  own  hand,  in  the  event  of,  and  after  such  her  second 
marriage,  and  notwithstanding  any  coverture,  shall  at  all  times  be 
good  and  sufficient  discharge  for  such  rents  and  profits,  interest  and 
dividends,  and  annual  produce  and  income,  as  in  and  by  such 
receipt  and  receipts  shall  be  acknowledged  and  expressed  to  be 
reaeived  ;  and  from  and  after  the  decease  of  my  said  wife,  then  as 
to  all  my  said  devised  and  bequeathed  freehold  and  residuary,  real 
and  personal  estate  as  aforesaid,  with  their  *re8pective  appur-       [♦176] 
tenances,  and  of  which  my  said  wife  is  to  have  the  clear  yearly 
income  for  her  life  (subject  as  aforesaid),  upon  trust  for,  and  I  do 
give,  devise,  and  bequeath  the  same  and  every  part  thereof,  and  all 
my  estate,  term,  and  interest  therein,  with  their  appurtenances, 
unto  and  to  the  use  ofmy  said  only  son,  the  said  William  S.  Poyner, 
his  heirs,  executors,  administrators,  and  assigns,  for  his  and  their 
absolute  use  and  benefit  for  ever.    And  I  direct  that  the  same  may 
be  conveyed,  assigned,  and  paid  to  him  and  them  accordingly.  And 
I  do  hereby  nominate,  constitute,  and  appoint  my  said  wife,  so  long 
as  she  remains  and  continues  my  widow  and  unmarried,  but  not 
longer,  and  my  said  son,  William  S.  Poyner,  executrix  and  executor 
of  this  my  will. 

The  testator  died  in  April,' 1848.  The  widow  and  the  son  both 
proved  the  will.  Part  of  the  residuary  estate  of  which  the  testator 
died  possessed  was  leasehold  ;  at  the  time  of  his  death  the  greater 
part  of  this  was  in  a  bad  state  of  repair  ;  and  it  appeared  by  the 
Master's  report,  that  at  that  period  it  would  have  cost  900Z.  to  put 
the  leasehold  premises  in  repair.  Four  years  after  the  testator's 
death,  the  landlord  required  the  premises  to  be  put  in  a  state  of 
repair,  and  the  widow  and  the  [son  caused  repairs  to  be  executed, 
and  the  expense  was  paid  by  the  widow  by  instalments,  she  receiving 
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Habbib      the   income    of  the  testator's  estate,  and  thereout  paying  these 
PoTKER.      instalments,  the  debts,  funeral  and  testamentary  expenses,  and  the 

annuity  to  the  son. 

The  son  died  in  June,  1848,  leaving  the  plaintiff  his  widow,  to 

whom   he   devised   and  bequeathed  his  real  and  personal  estate, 

appointing  her  his  executrix,  and  she  afterwards,  in  August,  1849, 

married  the  defendant  Charles  Harris. 
[  177  ]  The  cause  came  on  now  on  further  directions,  and  two  questions 

were   made :  1st,  whether  the  leaseholds  ought  to  be  converted ; 

2ndly,  whether  the  expense  of  the  repairs  was  to  be  borne  by  the 

widow,  or  whether  it  was  to  be  borne  by  the  residuary  personal 

estate  of  the  testator. 

Mr.  Baily  and  Mt\  Kawlhison,  for  the  plaintiff : 

On  the  1st  point,  the  widow  of  the  testator  does  not  take  the 
leaseholds  in  specie,  but  subject  to  the  usual  rule  of  conversion  ; 
that  is  clearly  the  general  rule,  and  there  is  nothing  in  the  will 
to  vary  it.  The  testator  does  not  specifically  refer  to  his  leaseholds  ; 
he  only  specifically  mentions  his  real  estate,  stock,  and  mortgages  ; 
it  is  not  necessary  there  should  be  an  actual  direction  to  convert. 

2ndly,  on  the  question  of  the  repairs,  assuming  that  the  tenant 
for  life  is  entitled  to  enjoy  the  leaseholds  in  specie,  the  defendant, 
to  maintain  her  contention,  must  say  that  a  tenant  for  life  has  a 
right  to  call  on  the  remainderman  to  put  leasehold  premises  in 
repair.  There  is  no  authority  for  that.  Hickling  v.  Bowyer  (i) 
decides  the  contrary ;  that  a  person  taking  a  specific  gift  of  lease- 
holds must  repair.     [They  cited  also  Marsh  v.  Wells  (2).] 

[  178  ]  Mr.  Walford,  for  C.  Harris,  the  husband  of  the  plaintiff,  argued 

in  the  same  interest. 

Mr.  Bacon  and  Mr.  Baggallay,  for  the  widow,  the  defendant, 
cited,  on  the  question  of  conversion,  Blount  v.  Hipkins  (a),  Pickering 
V.  Pickering  {4). 

Mr.  Baily,  in  reply. 

Thb  Vicb-Chancbllor  : 

The  first  question  is,  whether,  according  to  the  terms  of  the 
bequest  of  this  residuary  property,  that  portion  of  it  which  consists 
of  leasehold  estates  ought,  as  between  the  tenant  for  life  and  the 

(1)  87  B.  E.  231   (3  Mac.  &  G.  635).  (3)  40  R.  R.  74  (7  Sim.  43). 

(2)  25  B.  R.  160  (2  Sim.  &  St.  87).  (4)  48  R  R.  104  (4  My.  &  Cr.  289). 
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reversioner,  to  be  converted  and  invested  in  investments  of  a  per-      Harbis 

manent  character.     (His  Honour  stated  tbe  portion  of  the  will  set  out      poyvbb. 

in  pp.  630 — 631,  and  proceeded :)     So  far  it  is  a  devise  and  bequest 

of  all  the  testator's  real  estate  and  all  his  residuary  personal  estate, 

to  the  wife  and  son,  upon  certain  trusts.     It  specifies  a  particular 

freehold  estate,  and  it  specifies  stock  in  tbe  public  funds,  mortgages, 

and  securities  for  money,  but  does  not  specify  any  other  portion  of 

the  real  estate.     It  does  not  specify  leaseholds ;  but  it  is  a  bequest 

to  the  trustees  of  this  property,  and  all  the  testator's  estate,  term, 

and  interest  therein ;    and  [it  is  bequeathed  to  the  two  trustees, 

according  to  the  respective  natures,  tenures,  and  qualities  thereof. 

Then  the  question  is,  What  are  the  trusts  declared,  and  of  what 

property  ?     The  trusts  are  in  these  terms :  "  Upon  trust  during 

the  natural  life  of  my  said  wife,  and  her  remaining  my  widow,  to 

pay  to  or  permit  and  suffer  her  to  receive  and  take  the  net  or  clear 

rents,  issues,  and  profits,  interest,  dividends,  and  annual  proceeds 

and  income  of  *all  my  said  devised  freehold  and  residuary  personal      t  •i^d  ] 

estate  as  aforesaid."    Although  this  is  not  conclusive,  up  to  this 

point,  instead  of  any  indication  of  an  intention  that  the  property 

should  be  converted,  it  appears  to  me  that  the  testator  meant  that 

the  wife  was  to  have  the  income  of  that  identical  real  and  personal 

estate,  which  he  had  thus  devised  and  bequeathed.     Of  course,  it  is 

'*  paying  all  outgoings  and  expenses,  and  the  aforesaid  income  or 

yearly  sum  of  lOOi.  to  the  son  by  equal  quarterly  payments  as 

aforesaid."     This  is  for   tbe  wife's  absolute  use.     Now,  though 

there  is  mention  of  rents  there,  I  agree  with  the  argument  that  the 

word  "  rents  "  may  apply  to  the  real  estate ;  it  is  not  necessary  to 

refer  that  to  the  rents  of  the  leasehold  estate;  still,  although  up 

to  this  point  I  do  not  think  that  what  has  been  said  by  the  testator 

is  quite  conclusive  upon  the  point,  I  think  the  indication  is  in 

favour  of  an  intention  not  to  convert,  rather  than  of  an  intention 

to  convert.     Then  the  will  goes  on  thus:  "And  in  case  my  said 

wife  shall,  after  my  decease,  marry  again,  then  upon  trust  during 

the  remainder  of  her  natural  life,  to  receive  and  pay  the  said  net  or 

clear  rents  and  profits,  interest,  dividends,  and  annual  proceeds  and 

income  of  all  my  said  devised  freehold   and  residuary  real  and 

personal  estate  as  aforesaid,  after  paying  all  outgoings  and  expenses, 

and  the  aforesaid  annuity  or  yearly  sum  of  lOOZ.  to  my  said  son  as 

aforesaid,  into  the  proper  hands  of  my  said  wife,  for  her  separate 

use ; "  and  the  usual  direction  that  the  receipt  of  the  wife  should 

be  a  good  discharge  during  coverture.     That  is  in  fact  merely 
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Harris       continuing  to  the  wife,  in  case  she  marries  again,  the  same  life 

PoYNBR.  interest,  but  for  her  separate  use,  to  protect  her  against  the  control 
of  any  husband  she  might  marry ;  and  then  comes  this  limitation  : 
''  And  from  and  after  the  decease  of  my  said  wife,  then,  as  to  all 

[  *180]  my  said  devised  and  bequeathed  freehold  and  residuary  *rea1  and 
personal  estate  as  aforesaid,  with  their  respective  appurtenances, 
and  of  which  my  said  wife  is  to  have  the  clear  yearly  income  for 
her  life,  subject  as  aforesaid,  I  do  give,  devise,  and  bequeath  the 
same  and  every  part  thereof."  Now  observe  the  following 
words:  ''and  all  my  estate,  term,  and  interest  therein,  with  the 
appurtenances,  unto  and  to  the  use  of  my  said  only  son,  the  said 
William  Stapleton  Poyner,  his  heirs,  executors,  administrators,  and 
assigns,  for  his  and  their  own  absolute  use  and  benefit  for  ever ; 
and  I  direct  that  the  same  may  be  conveyed,  assigned,  and  paid  to 
him  and  them  accordingly."  And  then  he  nominates  his  wife, 
during  her  widowhood,  and  the  son,  to  be  the  executrix  and 
executor.  Now  it  appears  to  me  clear,  that  what  the  testator 
considered  he  was  giving  to  his  son  upon  the  wife*s  death,  was  the 
identical  property  which  he  bad  before  bequeathed  to  the  trustees 
upon  the  trusts;  and  he  repeats  the  expression,  "all  my  estate, 
term,  and  interest  therein."  Whatever,  then,  was  the  testator's 
estate,  term,  or  interest  in  any  portion  of  the  property  which  he 
was  devising  to  the  trustees,  that  same  estate,  term,  or  interest  he 
meant  the  remainderman  to  take,  and  that  same  estate,  term,  or 
interest  was  that  of  which  the  income  was  to  be  enjoyed  by  the 
widow  for  her  life.  It  appears  to  me  then  clear,  that  the  testator 
meant  no  conversion  of  the  property ;  he  meant  the  property,  for 
such  estate,  term,  or  interest  as  he  had  in  it  when  he  should  die, 
to  be  enjoyed  in  specie,  first  by  his  wife,  and  then  enjoyed  in  specie 
by  the  son  after  her  death.  It  is  true  that  what  the  son  would 
enjoy  would  be  less  in  value  than  it  would  be  at  the  time  of  the 
testator's  death,  because  a  part  of  that  would  be  wearing  out ;  but 
still,  what  he  appears  to  me  to  have  meant,  judging  from  the  terms 
he  has  used,  was,  that  the  property  was  to  continue  in  specie  until 

[  MSI  ]  after  the  death  of  the  wife,  in  *order  that  in  specie  it  might  go  to 
the  son.  I  am  of  opinion,  therefore,  that  there  was  no  intention  to 
convert  the  property;  on  the  contrary,  that  there  was  an  intention 
that  the  property  should  be  enjoyed  in  specie. 

Now  it  has  been  justly  observed,  that  the  direction  that  the 
property  should  be  enjoyed  in  specie  does  not  necessarily  make 
any  particular  portion  of  the  property  a  specific  legacy,  in   the 
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ordinary  sense  of  n  specific  legacy  ;  it  is  still  part  of  the  residue ;  it  Uarbis 
is  a  residuary  gift,  with  a  direction  that  the  residue  shall  not  be  Poykeb. 
converted.     That  is  the  effect  of  it. 

Next,  how  does  this  affect  the  other  question?  which  is  this: 
The  testator,  at  the  time  when  he  died,  having  been  in  the  posses- 
sion, or  the  holder  of  this  leasehold  property,  had,  in  violation  of 
the  covenants  in  the  leases  under  which  he  held,  suffered  the 
property  to  fall  into  dilapidation ;  and  it  appears  by  the  Master's 
report,  that  the  amount  of  the  dilapidation  which  had  occurred  at 
the  time  when  the  testator  died  was  900Z.  He  had  violated  his 
covenants ;  and  I  must  assume  that  the  testator  would  have  been 
liable  to  the  landlord  in  an  action  for  damages  for  breach  of 
covenant.  Shortly  after  the  testator's  death,  the  landlord  seems  to 
have  made  application  to  the  widow,  and  to  have  given  formal 
notices  to  her,  and  to  have  called  upon  the  parties  to  make  good  the 
dilapidations;  upon  which  the  widow  and  the  son  together  took 
measures,  the  effect  of  which  is  that  the  widow,  as  I  understand, 
paid  the  amount  of  the  dilapidations,  not  all  in  one  sum,  but  paid 
them  by  degrees,  so  as  to  satisfy  the  landlord's  demand.  Then 
comes  the  question,  Is  the  widow  to  bear  that  expense  out  of  her 
own  pocket,  or  is  it  to  be  borne  by  the  testator's  residuary  estate? 
Now  the  cases  which  have  been  cited,  I  ^confess  do  not  appear  to  me  [  *182  ] 
to  govern  the  present  case.  Whether  in  the  case  of  a  dry  specific 
legacy  of  a  separate  leasehold,  where  the  testator  was  liable  for 
dilapidations  at  the  time  of  his  death, — whether  as  between  that 
specific  legatee,  and  the  person  entitled  to  the  general  residue  of 
the  personal  estate,  the  specific  legatee  should  discharge  that 
amount  of  dilapidation  out  of  the  general  estate,  or  not, — the 
principle  of  such  a  case  does  not  appear  to  me  to  govern  the  present 
case  at  all.  In  the  case  before  Lord  Truro,  Ilickling  v.  Bowyer,  his 
Lordship  decided  against  the  specific  legatee,  principally  upon  the 
terms  used  in  the  will,  though  he  certainly  goes  on  to  say  that, 
irrespective  of  those  terms,  and  upon  general  principle,  he  should 
still  have  decided  the  same  way;  and  I  must  assume  that  to  be 
right.  But,  assuming  it  to  be  right  (although  I  confess,  if  it  had 
been  res  Integra^  I  should  liave  questioned  it  very  much, — not  upon 
the  terms  of  tlie  will  in  that  case,  l)ut  upon  the  general  principle), 
that  was  a  question  as  between  the  specific  legatee  of  a  separate 
leasehold,  and  the  residuary  legatee  of  general  personal  estate. 
Here  it  is  a  question  as  between  the  tenant  for  life  and  the 
remainderman    or    the    reversioner,  of    an    aggregate    mass    of 
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Harris      property,  all  constituting  the  residuary  real  and  personal  estate, 
PoYNER.      ^'  which  the  leaseholds  in  question  form  only  a  component  part. 

(Mr,  Baily :  The  leaseholds  constitute  the  whole  of  the  residue.) 

The  Vicb-Chancellor  : 

That  may  be  ;  it  may  turn  out  that  they  do  so ;  except  that  I  see 
the  testator  mentions  his  stock  in  the  public  funds,  and  his  mortgages 
and  securities  which  he  might  have ;  he  left  none,  but  he  meant 
to  leave  some,  and  thought  he  should  leave  some.  But,  however 
[  •183  ]  that  may  be,  it  appears  to  me,  *that  without  at  all  pretending  to 
infringe  upon  the  authority  of  the  case  before  Lord  Truro,  whose 
authority,  of  course,  I  am  bound  to  submit  to,  this  is  a  case  so 
entirely  different,  that  very  different  principles  are  applicable  to  it. 
And  it  appears  to  me,  that  in  this  case,  where  there  is  a  tenant  for 
life  and  remainderman  or  reversioner,  under  the  same  will,  of  a 
large  mass  of  property,  consisting  partly  of  this  leasehold  property, 
and  that  all  this  was  subject,  at  the  time  when  the  testator  died,  to 
the  payment  of  9002.  to  the  landlord,  to  make  good  the  dilapidations 
incurred  up  to  that  time,  that  upon  every  general  principle,  the 
tenant  for  life  ought  not  to  bear  that  charge.  In  fact,  if  the  land- 
lord had  thought  fit  he  might  have  taken  away  the  benefit  of  this 
leasehold  property  from  both  parties,  by  insisting  upon  entering  for 
breach  of  the  condition.  But  to  prevent  that,  as  well  as  to  prevent 
an  action  for  damages,  the  parties  very  wisely, — the  tenant  for  life 
and  the  remainderman,  being  also  the  executor  and  executrix, 
arranged  that  the  payment  should  be  made.  That  payment  was 
made,  and  the  result  or  effect  of  that  payment  being  made,  was  that 
the  property  is  preserved  for  the  benefit  of  those  who  are  interested 
in  the  residue ;  that  is,  preserved  for  the  benefit  of  the  tenant  for 
life  and  the  remainderman.  It  appears  to  me,  that  if  there  had 
been  a  fund  of  money  or  of  stock,  or  any  general  fund,  part  of  the 
residue,  that  ought  to  be  applied  in  payment  of  this  9001.  But 
whatever  the  residue  be, — whether  it  be  in  one  shape  or  another, 
whether  it  be  large  or  small, — it  appears  to  me,  to  the  extent  of  the 
residue,  it  ought  to  go  in  discharge  of  this  900L 
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Ex  PARTE  The  FREEMEN  and  STALLINGEBS  of  i882. 

SUNDERLAND  (I).  "''Malchl]' 

Ex  PARTE  The  BISHOP  of  DURHAM.  ^    — 

(1  Drewry,  184—192  ;  S.  C.  16  Jur.  370.)  V.-C. 

The  79th  section  of  the  I^nds  Clauses  Consolidation  Act,  1845,  applies 
only  to  the  jurisdiction  of  equity  in  ordering  money  to  be  paid  out  of  Court, 
and  is  not  inatcrial  or  relevant  where  an  issue  at  law  has  been  directed  by 
the  Court  for  the  purpose  of  determining  the  question  of  ownership  as 
between  adverse  claimants  to  the  land  represented  by  the  money  in  Court. 

Mji,  Beth  ELL,  Mr.  Wilcock,  Mr.  Hugh  Hill,  and  Mr.  C.  Hall 
were  for  the  freemen  and  stallingers ;  and 

Mr.  Stuart,  Mr.  Faher,  Mr.  Atherion,  and  Mr.  Manisty,  for  the 
Bishop. 

The  case  was  argued  on  the  10th  and  11th  February.  On  the 
1st  of  March,  the  Vice-Ckancellor  delivered  the  following  written 
judgment  (2) : 

The  Vice-Chancbllor  : 

These  two  petitions  call  upon  the  Court  to  determine  who  is 
entitled  to  the  sum  of  3,410/.,  which  was  paid  in  by  the  York,  New- 
castle and  Berwick  Railway  Company,  as  the  purchase-money  for 
about  six  acres  of  land,  part  of  Sunderland  Town  Moor,  lying  in  the 
parish  of  Sunderland,  which  six  acres  were  taken  by  the  Bailway 
Company  under  the  powers  of  its  Act.  This  must,  of  course, 
depend  upon  the  question,  who  was  the  rightful  owner  of  the  six 
acres  of  land  at  the  time  when  the  land  was  taken  by  the  Bailway 
Company. 

The  claimants  are  the  Bishop  of  Durham  and  the  Corporation  of       [  185  ] 
the  Freemen  and  Stallingers  of  Sunderland.     There  is  no  third 
claimant,  nor  any  apparent  possibility  of  a  third  claimant ;  and 
therefore,  to  one  or  other,  or  to  both  of  the  two  claimants,  the  sum 
in  question  must  ultimately  be  awarded. 

Both  the  claimants  having,  in  the  early  part  of  last  year, 
petitioned  the  Court,  it  seems  to  have  been  felt  by  the  counsel  on  both 
sides,  that  the  question  as  to  the  ownership  of  the  six  acres  of  land 
in  question,  was  proper  to  be  tried  by  an  issue,  to  be  directed  to  a 
court  of  law ;  and  accordingly,  without  arguing  the  merits  of  the 

(1)  Ex  parte  Chamherlam  (1880;  14  during  the  arguments;  the  facts,  how- 
Ch.  D.  323,  49  L.  J.  Ch.  3o4,  42  L.  T.  ever,  and  the  material  arguments,  are 
358.  noticed  in  the  judgment. 

(2)  The  reporter  was  not    present 
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Ex  parte     question  before  this  Court,  and  adducing  evidence  in  support  of  the 
AND         respective  claims,  an  issue  was  arranged  by  the  parties  or  their 
^o^^^^^^^^  counsel,  and  an  order  was  made  by  Lord  Cranavorth,  dated  the 
LAND.        28th  March,  1851,  in  these  terms :  **  The  freemen  and  stallingers 
were  to  affirm,  and  the  Bishop  to  deny,  that  the  six  acres  or  there- 
abouts, part  of  the  tract  of  land  called  Sunderland  Town  Moor,  taken 
by  the  Railway  Company  for  the  purposes  of  their  undertaking, 
were,  and  that  every  part  thereof  was,  on  the  1st  February,  1849, 
the  soil  and  freehold  of  the  said  freemen  and  stallingers,  and  that 
the  same  were  not,  nor  was  any  part  thereof,  on  the  day  and  year 
last  aforesaid,  the  soil  and  freehold  of  the  said  Lord  Bishop  of 
Durham ;  and  the  freemen  and  stallingers  affirm  that  some  part, 
and  the  Lord  Bishop  denied  that  any  part,  of  the  premises  were  on 
the  said  day  the  soil  and  freehold  of  the  freemen  and  stallingers  ; 
the  Court  being  desirous  to  ascertain  by  the  verdict  of  the  jury, 
whether  or  not  the  whole  of  the  hereditaments  or  any  part  was 
or  were,  on  the  said  1st  day  of  February,  1849,  the  soil  and  free- 
hold of  the  freemen  and  stallingers."    By  this  form  of  issue,  the 
corporation  was  made  the  plaintiff-at-law. 
[  i8i;  ]  The  issue  was  accordingly  tried  at  Durham  on  the  81st  July,  1851, 

before  Mr.  J.  Vaughan  Williams  and  a  special  jury. 

The  case  set  up  by  the  corporation  was,  that  the  freemen  and 
stallingers  were  a  corporation  by  prescription,  and  that  as  a  corpora- 
tion they  had  been,  from  before  the  time  of  legal  memory,  owners 
of  the  soil  and  freehold  of  the  whole  of  the  tract  of  land  called  the 
Sunderland  Town  Moor,  including  the  six  acres  in  question. 

The  case  set  up  by  the  Bishop  of  Durham  was,  that  he,  in  right  of 
his  see  of  Durham,  was  the  lord  of  the  manor  of  Houghton-le-Spring; 
that  the  tract  of  land  called  Sunderland  Town  Moor  (including  the 
six  acres  in  question)  was  part  of  the  waste  of  that  manor ;  and  that 
therefore  the  soil  and  freehold  of  the  manor  were  vested  in  him  as 
lord  of  the  manor;  and  at  the  same  time  he  admitted  that  the 
corporation  was  entitled  to  the  herbage  or  vesture  or  pasturage  of 
the  moor,  though  not  to  the  soil  and  freehold. 

Much  evidence  (chiefly  documentary)  was  adduced  on  both  sides 
in  support  of  the  respective  claims. 

The  learned  Judge,  in  summing  up  the  case  to  the  jury,  went 
with  the  utmost  care  and  pains  through  all  the  details  of  the 
evidence,  pointing  out  to  them  minutely  and  clearly,  and  I  need 
hardly  say  most  impartially,  all  the  points  for  their  consideration 
on  each  portion  of  the  evidence ;  and  having  done  that,  he  concluded 
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his  samming  up  thus :  "  Now,  gentlemen,  this  is  the  evidence  on      Ex  parte 
the  one  side  and  the  other.    You  will  have  to  judge  for  yourselves.         akd 
The  question  is,  is  the  evidence  *adduced  on  behalf  of  the  Bishop  ^J^^^D^t^ 
of  a  nature  so  powerful,  that,  notwithstanding  the  long  series  of        land. 
acts  of  ownership,  so  unequivocal,  so  public,  and  so  notorious,  on       '   ^^^  -I 
the  part  of  the  plaintiffs,  you  think  the  title  is  in  the  Bishop,  and 
that  those  acts,  notwithstanding  their  publicity  and  notoriety,  were 
merely  the  acts  of  usurpers, — if  you  think  so  you  must  find  for  the 
defendant ;  if  you  think  not,  then  you  must  find  for  the  plaintiffs. 
If  your  minds  are  equally  balanced,  and  you  cannot  make  them  up, 
inasmuch  as  the  burden  of  proof  is  on  the  plaintiffs,  you  must  find 
for  the  defendant." 

The  jury  found  a  verdict  for  the  defendant,  but  they  delivered 
their  verdict  in  these  terms:  "We  find  for  the  defendant  in 
accordance  with  his  Lordship's  direction,  neither  party  having 
made  out  their  title  to  our  satisfaction." 

Each  of  the  contending  parties  has  now  presented  a  further 
petition,  insisting  that  the  effect  of  the  trial  has  been  to  establish 
the  right  of  the  petitioner. 

It  is  contended,  on  the  part  of  the  corporation  of  freemen  and 
stallingers,  Ist,  that  the  mere  fact  of  the  verdict  being  in  favour  of 
the  Bishop  is  immaterial,  and  that  an  examination  of  the  evidence 
at  the  trial  will  lead  this  Court  to  the  conclusion  that  the  right  to 
the  soil  and  freehold  of  the  land  in  question,  and  not  merely  to  the 
herbage  or  pasturage,  was  and  is  vested  in  the  corporation ;  and 
that  therefore  the  Court  should  disregard  the  verdict,  and  award 
the  8,410{.  to  the  corporation ;  2ndly,  that  the  evidence  at  the  trial, 
if  it  did  not  conclusively  prove  the  right  of  the  corporation  to  the 
soil  and  freehold  of  the  land,  at  least  proved  that  the  corporation 
was  in  possession  ;  and  that,  under  the  79th  section  of  the  ^Lands  [  *188  ] 
Clauses  Consolidation  Act,  the  corporation  is  to  be  deemed  to  have 
been  lawfully  entitled  to  the  land,  the  Bishop  having  failed  to 
establish  a  better  title;  and  Srdly,  that  if  the  Court  should  not 
accede  to  either  of  those  views,  there  ought  to  be  a  new  trial  of  the 
issue,  on  the  grounds  of  misdirection  of  the  learned  Judge,  and  of 
the  verdict  being  against  the  evidence.  On  the  other  hand,  it  is 
insisted  for  the  Bishop  of  Durham,  that  he  has  the  verdict  in  his 
favour;  that  the  verdict  is  justified  by  the  evidence ;  that  the  acts 
of  ownership,  which  were  proved  at  the  trial  to  have  been  done  by 
the  corporation,  had  reference  to  their  possession,  not  to  the  soil 
and  freehold,  but  only  of  the  herbage  and  right  of  pasture,  to  which 
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Bx  parte       their  title  is  admitted ;  or,  at  all  events,  were  acts  of  usurpation 
AUD         and  that  the  evidence  proved  the  Bishop's  own  possession  of  the 
'oV'Sr  «oil  and  freehold. 

LAND.  Upon  one  point  in  these  several  arguments,  I  entertain  no  doubt. 

I  am  clearly  of  opinion  that  I  cannot  regard  this  verdict,  though  in 
form  a  verdict  for  the  Bishop,  as  expressing  the  opinion  of  the  jury 
that  the  right  is  vested  in  his  Lordship.  The  jury,  in  delivering 
their  verdict,  declare  that  neither  party  had  made  out  his  title  to 
their  satisfaction,  and  that  they  find  for  the  defendant  in  accordance 
with  the  learned  Judge's  direction,  which  was,  that  if,  upon  con- 
sidering the  evidence,  their  minds  were  equally  balanced,  and  they 
could  not  make  them  up,  they  should  find  for  the  defendant.  In 
fact,  they  would  equally  have  found  for  the  freemen  and  stallingers, 
if  they  had  happened  to  be  the  defendant. 

Inasmuch,  then,  as  the  verdict  leaves  the  question  entirely 
undecided,  can  the  Court  enter  into  an  examination  of  the  evidence 
[  *189  ]  laid  before  the  jury,  and  itself  decide  *the  case  at  once  in  favour  of 
either  of  the  parties  upon  its  own  view  of  the  effect  of  that  evidence  ? 
In  my  opinion  it  cannot.  This  Court  uses  the  machinery  of  an 
issue  for  the  purpose  of  ascertaining  the  opinion  which  a  jury, 
under  the  direction  of  one  of  the  Judges,  may  form  with  respect  to 
the  question  sent  for  trial,  and  not  as  a  mere  instrument  to  elicit 
evidence  upon  which  this  Court  is  to  pronounce  its  own  decision 
on  the  question.  This  Court  will,  indeed,  upon  an  application  for 
a  new  trial,  look  into  the  evidence  for  the  purpose  of  examining 
whether  there  has  been  any  such  miscarriage  at  the  trial  as  to 
justify  it  in  refusing  to  be  bound  by  the  verdict,  and  in  granting  a 
new  trial,  but  not  for  the  purpose  of  pronouncing  its  own  decision 
on  the  case  irrespective  of  the  verdict. 

On  a  similar  ground  I  consider  that  I  cannot  go  into  the  evidence 
before  the  jury,  in  order  to  try  whether  it  is  proved  by  that  evidence 
that  the  corporation  of  the  freemen  and  stallingers  were  in  posses- 
sion of  the  land  at  the  time  when  it  was  taken  by  the  Railway 
Company.  And  there  is  this  additional  reason  why  I  ought  not  to 
go  into  the  evidence  for  that  purpose,  viz.,  that  no  issue  was  directed 
to  try  the  question  who  was  in  possession. 

It  therefore  remains  with  me  to  consider  whether  there  ought  to 
be  a  new  trial.  It  is  contended,  on  the  part  of  the  freemen  and 
stallingers,  that  there  ought  to  be  a  new  trial,  on  the  ground  of  mis- 
direction in  the  learned  Judge,  and  it  is  insisted  that  he  misdirected 
the  jury  in    the    following  particulars:     1st,  in  stating  to  them, 


TOL.xciv.]  1852.     CH.     1  DREW.  189—191.  641 

that  if  they  should  be  satisfied  that  the  Bishop  was  at  any  time      Kx  parte 
since  the  disabling  statute  of  Elizabeth  the  *owner  of  the  soil,  he         and 
still   continued  to  be  so,  omitting  all   reference  to  the  Statute  of  ^o/stodbr-^ 
Limitations;  and  2ndly,  that  he  did  not  tell  the  jury  that  by  the         i-awd. 
79th  section  of  the  Lands  Clauses  Consolidation  Act,  the  freemen       '•  *^^  ^ 
and  stallingers  being  in  possession  as  owners,  ought  to  be  deemed 
the  owners,  unless  they  were  satisfied  that  the  Bishop  had  made  out 
his  title.     With  respect  to  the  first  point  there  is  no  doubt  that, 
under  the  29th  section  of  the  Statute  of  Limitations  (3  &4  Will.  IV. 
c.  27),  if  the  Bishops  of  Durham  had  once  been  in  possession  of  the 
land,  and  had  been  dispossessed,  and  since  the  time  of  such  dispos- 
session, a  period  of  not  less  than  sixty  years  had  elapsed,  comprising 
two  incumbencies  of  the  Bishopric,  and  six  years  of  a  third  incum- 
bency, the  right  of  the  Bishop  would  be  extinguished.     But  it  is 
equally  clear,  that  if  the  counsel  for  the  freemen  and  stallingers  at 
the  trial  meant  to  rely  on  that  statute  as  the  foundation  of  their 
title,  the  onus  lay  upon  them  to  show  that  the  period  of  time  during 
which  the  Bishops  of  Durham  were  alleged  to  have  been  out  of 
possession,  not  only  amounted  to  sixty  years,  but  also  comprised  two 
incumbencies,  and  six  years  of  a  third  incumbency.     But  so  far 
from  the  counsel  for  the  corporation  having  attempted  to  show  this, 
their  leading  counsel,  in  his  reply,  declared  very  explicitly  that  he 
did  not  mean  to  set  up  a  title  founded  on  a  possession  during  the 
period  mentioned  in  the  29th  section  of  the  Statute  of  Limitations, 
but  that  he  relied  upon  possession  as  the  strongest  possible  evidence 
of  title;    and  he  referred  to  the  Statute  of  Limitations  only  as 
evincing  the  feeling  of  the  Legislature  on  that  point.     It  does  not 
appear  to  me,  therefore,  that  there  was  any  misdirection  of  the 
Judge  in  this  respect.     Nor  do  I  think  there  was  any  misdirection  in 
omitting  all  reference  to  the  79th  section  of  the  Lands  Clauses 
Consolidation  *Act ;  for  that  section  appears  to  me  to  have  been       [  *191  ] 
intended  only  as  a  direction  to  this  Court  how  it  should  act  in  any 
case  in  which,  upon  an  application  for  the  money  paid  in  or 
deposited  by  the  Railway  Company,  it  should  be  unable  to  arrive  at 
a  satisfactory  conclusion  as  to  what  party  was  lawfully  entitled  to 
the  land ;  and  I  think  that,  upon  an  issue  directed  by  this  Court, 
for  the  purpose  of  enabling  it,  if  possible,  to  arrive  at  a  satisfactory 
conclusion  on  that  point,  it  would  have  been  a  miscarriage  to  have 
directed  the  jury  to  have  any  regard  to  that  section  of  the  Act. 
Indeed,  the  counsel  for  the  corporation,  at  the  trial,  seem  to  have 
been  of  that  opinion,  for  they  did  not  make  the  least  attempt  to  draw 
B.R. VOL.  xciv.  41 


642 


1852.     CH.     1  DREW.  191—192. 


[b.b. 


£z  parte 
Pkbbmek 

▲ND 


OF  SUHDBE- 
LAKD. 


the  attention  of  the  Judge  or  jury  to  the  section  of  the  Act  in  question. 
I  am  of  opinion,  then,  that  there  was  no  misdirection  in  the  learned 
^/sn'wnB^^  Judge's  summing  up  to  the  jury,  and  I  cannot  say  that  the  verdict 
was  against  evidence,  for  I  must  consider  that  in  effect  there  was  no 
verdict  at  all  deciding  the  question  of  right  in  favour  of  either  party. 
But  though  I  cannot  concur  in  the  reasons  upon  which  it  is 
contended  that  there  ought  to  be  a  new  trial,  of  the  issue,  yet  I  am 
satisfied  that  I  have  no  alternative  but  to  send  the  case  again  to  a 
court  of  law  on  this  simple  ground,  that  the  trial  which  has  been 
had,  has  not  been  attended  with  any  such  result  as  this  Court  can 
act  upon.  I  do  not,  however,  think  that  I  ought  simply  to  send  the 
same  issue  to  be  tried  again.  The  course  which  appears  to  me  to 
be  the  best  calculated  to  produce  such  a  result  as  would  enable  this 
Court  to  dispose  of  the  money  is  this  :  to  direct  two  issues,  the  one 
to  try  the  right,  and  the  other  to  try  the  fact  of  possession.  In  the 
first  issue  I  shall  make  the  Bishop  of  Durham  the  ^plaintiff ;  that 
is,  he  shall  affirm,  and  the  corporation  shall  deny,  that  the  land  in 
question  was,  on  the  1st  February,  1849,  the  soil  and  freehold  of 
the  Bishop  of  Durham.  And  in  the  second  issue  I  shall  make  the 
corporation  of  the  freemen  and  stallingers  the  plaintiffs ;  that 
is,  the  corporation  shall  affirm,  and  the  Bishop  shall  deny,  that  on 
the  1st  February,  1849,  the  corporation  was  in  possession  of  the 
soil  and  freehold  of  the  land,  as  being  the  owners  thereof,  or 
in  receipt  of  the  rents  of  such  soil  and  freehold,  as  being  entitled 
thereto. 


[  •192  ] 
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WALDEON   V.  SLOPER(l). 

(I  Drewry,  193—201.) 

Sloper,  in  1833,  mortgaged  certain  real  estate  to  Sievewright,  with  a 
power  of  sale,  under  which  the  property  was  sold  in  1842,  to  a  purchaser 
who  transferred  his  contract  to  Sievewright.  There  was  a  balance  after 
paying  off  Sievewright,  and  there  being  accounts  between  Sloper  and 
Matthews,  who  had  taken  a  mortgage  of  Sloper's  equity  of  redemption  in 
1834,  this  balance  was  placed,  under  a  deed  of  25th  June,  1842,  in  the  hands 
of  trustees  to  be  dealt  with  by  arbitration  between  Sloper  and  Matthews. 

In  January,  1840,  Matthews  had  deposited  his  security  with  Waldron, 
the  plaintiff,  by  way  of  equitable  mortgage. 

In  April,  1842,  Matthews  applied  to  the  plaintiff  for  the  loan  of  the 


(1)  Distinguished  In  re  Vernon, 
Kwens  <fc  Co.  (1886)  33  Ch.  Div.  402, 
56  L.  J.  Ch.  12,  55  L.  T.  416;  Taylor 
V.  JRusseff  [1891]  1  Ch.  8,  ( 0  L.  J.  Ch. 
1;  aff.  [1892]  A.  C.  244,  61  L.  J. 
Ch,    657 ;     Taylor    v.     London    and 


County  Banhinn  Co,  [1901]  2  Ch.  231, 
70  L.  J.  Ch.  477.  84  L.  T.  397.  49 
W.  B.  451;  Walker  v.  A»Wwi  [1907] 
2  Ch.  104,  76  L.  J.  Ch.  500,  97  L.  T. 
92. 
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♦ 
deposited  deed,  telling  him  that  the  properly  was  sold  and  that  the  deed     Wildron 
was  wanted  to  enable  the  purchase  to  be  completed,  and  promising  to  v. 

return  the  deed  forthwith.     He  did  not  return  the  deed,  and  the  plaintiff        Slcper. 
did  not  apply  to  have  the  deed  back  for  more  than  four  years.     In  May,  18-13, 
Matthews  deposited  the  deed,  by  way  of  mortgage,  with  Pinckney,  who 
now  held  it. 

In  1846, 'Matthews  became  bankrupt.  Waldron  filed  his  claim  to  be 
treated  as  first  incumbrancer,  and  to  have  the  balance  in  the  hands  of  the 
trustees  of  the  deed  of  1842  paid  to  him : 

Held  that,  as  between  Waldron,  the  plaintiff,  and  Pinckney,  the  plaintiff 
had,  by  his  laches,  enabled  Matthews  to  commit  a  fraud  on  the  defendant 
Pinckney,  and  had  no  equity  against  Pinckney. 

This  was  a  claim  to  have  the  sum  of  766{.  2«.  5d.,  formerly  in 
the  hands  of  ttie  trustees  of  a  certain  deed,  dated  the  25th  of  June, 
1842,  and  afterwards  paid  into  Court,  paid  to  the  plaintiff,  as  prior 
equitable  mortgagee  of  one  Matthews. 

In  May,  1883,  Sloper  mortgaged  certain  real  estate,  by  a  deed  of 
that  date,  to  Sievewright,  to  secure  2,500/.,  *and,  by  a  subsequent  L  *19*  1 
deed  of  1834,  a  further  sum  of  1,200/.  was  secured.  The  mortgage 
deed  contained  a  power  of  sale,  under  which  the  mortgaged  pro- 
perty was  sold  by  auction  on  the  7th  of  June,  1842,  to  one  Peto. 
By  the  deed  of  the  25th  of  June,  1842,  reciting  the  deeds  of  1833 
and  1834,  and  that  Peto  had  agreed  to  transfer  his  contract  for  the 
purchase  to  Sievewright,  and  Sievewright  had  agreed  to  adopt  it, 
the  property  was  conveyed  to  Sievewright  for  3,500/. ;  and  there 
being  on  this  a  balance  of  766/.  28.  5d.,  after  settling  the  mortgage 
account  between  Sloper  and  Sievewright,  that  sum  was  placed  in 
the  hands  of  Messrs.  Maynard  and  Bishop,  parties  to  the  deed,  in 
trust  for  Sloper  and  Matthews,  between  whom  there  was  then  an 
account,  to  be  dealt  with  according  to  the  determination  of  an 
arbitrator,  to  whom  they  had  agreed  to  refer  their  differences.  In 
August,  1834,  Sloper  by  deed  mortgaged  the  equity  of  redemption 
to  Matthews  to  secure  100/.  In  January,  1840,  Matthews  deposited 
his  mortgage  deed  with  the  plaintiff  Waldron,  by  way  of  equitable 
mortgage,  and  signed  a  memorandum,  by  which  he  bound  himself 
to  execute  a  complete  mortgage.  In  April,  1842,  Matthews  wrote 
to  the  plaintiff,  telling  him  the  mortgaged  property  was  sold,  and 
asking  him  to  lend  him  the  deed  held  by  the  plaintiff,  to  enable 
him,  Matthews,  to  produce  it,  as  it  would  be  requisite  for  completing 
the  purchase,  and  he  promised  to  return  it  forthwith.  He  did  not 
return  it,  nor  was  he  called  upon  to  do  so  by  the  plaintiff;  and  in 
May,  1843,  Matthews,  being  indebted  to  Pinckney,  deposited  with 
him  this  deed.  In  1846,  Matthews  became  bankrupt,  and  in  the 
mean  time,  as  stated,  viz.  in  June,  1842,  the  mortgaged  property 
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Waldbon     was  sold,  and  the  balance  to  wliich  Matthews  had  a  claim  was  paid 
Slopbr       ^^^o  the  hands  of  trustees,  and  afterwards  paid  into  Court. 
[  195  ]  In  this  state  of  things,  Waldron  filed  his  claim  against  Sloper  the 

original  mortgagor,  Pinckney  the  mortgagee  by  deposit  of  the 
15th  of  May,  1843,  the  assignees  in  bankruptcy  of  iEatthews,  and 
Maynard  and  Bishop  the  trustees  of  the  deed  of  the  25th  June  (l), 
1842,  to  have  the  balance  of  766/.  2s.  5rf.  in  Court  paid  to  him  as 
first  incumbrancer.  Pinckney  resisted  the  claim  on  the  ground, 
among  others,  that  a  fraud  had  been  committed  on  him,  which 
postponed  the  plaintiff  to  him.  The  assignees  of  Matthews  resisted 
the  claim,  on  the  ground  that  the  property  had  been  converted 
into  personalty  long  before  the  bankruptcy  ;  that  the  rule  of  order 
and  disposition  applied,  and  that  the  money  belonged  to  the  assignees 
of  Matthews. 

Mr.  Rogers,  for  the  plaintiflf : 

The  plaintifif  was  clearly  the  first  equitable  incumbrancer ;  his 
mortgagor  borrowed  the  deed  from  him  for  an  apparently  reason- 
able purpose,  and  there  was  nothing  to  put  the  plaintiff  upon  sus- 
pecting fraud.  That  Matthews  had  committed  a  fraud  upon 
Pinckney  could  not  postpone  the  plaintiff,  who  was  no  party  to  it. 
Besides,  the  deposit  of  the  deed,  which  is  a  chattel  real,  vested  the 
legal  title  to  the  deed  in  Waldron,  and  that  could  not  be  taken  from 
him  by  a  subsequent  deposit  by  Matthews,  of  the  deed  which  was 
no  longer  his:  Wiltshire  v.  Rabbits  (2).  As  to  the  property  being 
in  the  order  and  disposition  of  the  bankrupt,  that  doctrine  does  not 
apply  :  Jones  v.  Gibbons  (3).  To  constitute  order  and  disposition  it 
must  be  with  the  knowledge  and  consent  of  the  party  to  be  deprived 
[  *19B  *)  of  his  claim.  Here  there  *was  no  consent ;  for  the  deed  being  lent 
for  a  particular  purpose,  and  dealt  with  for  another,  that  was  a  fraud, 
and  such  a  parting  with  the  property  did  not  amount  to  consent 
within  the  authorities. 

Mr.  James  T.  Wood,  for  Maynard  and  Bishop,  the  trustees  of 
the  766J.  2s.  5d. 

Mr.  Sttiart  and  Mr.  Sltaptei\  for  Pinckney : 

The  deposit  by  Matthews  of  the  deed  with  Pinckney  «t  Co.,  to 
secure  their  debt,  makes  Pinckney  an  equitable  mortgagee  without 
notice  ;  the  plaintiff,  by  giving  possession  of  the  deed  to  Matthews, 

(1)  "  Janniury  "     in    the     original  (2)  6o  R.  R.  545  (U  Sim.  76}. 

report  by  a  manifest  eiTor.  (3)  7  R.  R  247  (9  Ves.  407J. 
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in  the  way  he  did,  enabled  him  to  commit  a  fraud,  and  he  thereby  Waldkon 
lost  his  priority,  even  if  the  mortgaged  property  were  real  estate :  slopbr. 
Boiven  v.  Evans  (1),  Head  v.  Egerton  (2),  Kennedy  y.  Green  (8).  But 
the  mortgaged  property  was  personal  estate  at  the  time  Pinckney 
took  a  deposit  of  the  deeds.  The  estate  mortgaged  to  Sievewright 
was  converted  into  money  by  the  sale,  and  therefore  it  was  no  longer 
a  question  of  equitable  mortgage,  and  priority  of  deposit  had  no 
application  as  affecting  priority  of  estate.  That  Waldron  had  notice 
of  the  conversion  is  plain  ;  the  application  to  him  for  a  loan  of  the 
deed  told  him  that  the  estate  was  sold.  The  sale  was  in  January, 
1842,  the  deposit  with  Pinckney  in  April,  so  that  at  the  time  the 
plaintiff's  security  was  merely  a  personal  chose  in  action. 

There  was  great  delay  on  the  part  of  the  plaintiff  in  making  any 
attempt  to  get  the  deed  back,  and  that  delay  will  render  him  liable 
to  be  postponed:  Petei'  v.  *Iiiis8el  (4),  Evans  v.  BkkneU  (5),  Worthing-       [  *i97  ] 
ton  V,  Morgan  (6),  Whitbread  v.  Joi'dan  (7),  Swayne  v.  Sicayne(s). 

Mr.  Giffard,  for  the  assignees  of  Matthews : 

At  the  date  of  the  bankruptcy  the  deed  of  mortgage  to  Matthews 
was  of  no  value  ;  the  subject-matter  of  it  had  ceased  to  be  realty : 
the  money  was  in  the  hands  of  trustees  for  the  plaintiff,  and  was 
therefore  in  his  order  and  disposition,  and  passed  to  his  assignees. 
Ex  parte  Mackay,  and  the  like,  are  cases  where,  at  the  date  of  the 
bankruptcy,  the  property  was  real  estate.  The  claim  of  the 
plaintiff  cannot  therefore  be  sustained. 

The  Yicb-Ghancbllor  : 

In  this  case  a  fraud  has,  undoubtedly,  been  committed  by 
Matthews  against  two  persons,  and  one  of  them  must  suffer ;  the 
first  question  is  between  the  plaintiff  and  Pinckney ;  the  second  is 
between  the  plaintiff  and  the  assignees  of  Matthews.  Each  of 
these  questions  arises  on  this  claim,  and  must  be  considered.  The 
material  circumstances  are  these :  Sloper,  being  the  owner  of 
certain  real  estate,  mortgaged  it  to  Sievewright  with  a  power  of 
sale  which  he  might  exercise  without  the  consent  of  the  mortgagor, 
or  of  any  body  claiming  under  him.  Afterwards  he  mortgaged  it 
to  Matthews,  by  the  deed  of  August,  1884,  by  which  he  mortgaged 
the  equity  of  redemption  to  Matthews  in  fee  for   100/. ;  the  rights 

(1)  1  Jo.  &  Lat.  178.  (o)  5  E.  E.  246  (6  Ves.  174). 

(2)  3  P.  Wms.  280.  (6)  80  E.  E.  142  (16  Sim.  547). 

(3)  41  E.  E.  176  (3  My.  &  K  699).  (7)  41  R  E.  281  (1  Y.  &  C.  :<03). 
H)  2  Vern.  726.  (8)  83  E.  E.  221  (11  13eav.  463). 
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waldrok  acquired  by  Matthews,  by  virtue  of  that  deed,  were  not  to  any  legal 
Bt/>per.  estate ;  he  became  mortgagee  of  an  equity  of  redemption  after  a 
prior  mortgage,  subject  to  the  rights  of  a  prior  mortgagee,  ^ho  had 
[  ♦iss  ]  a  power  by  exercising  his  *power  of  sale  to  convert  at  any  time  the 
right  of  Matthews  into  a  mere  right  to  receive  money ;  Matthews 
having  that  right,  in  January,  1840,  deposited  his  deed  with  the 
plaintiff  Waldron,  and  signed  a  memorandum  accompanying  the 
deposit,  by  which  he  bound  himself  to  make  a  complete  mortgage. 
The  position  of  the  plaintiff  was  then  this.  He  might  call  on 
Matthews  to  make  an  actual  conveyance,  and  then  stand  in  the 
same  position  as  Matthews,  but  until  there  was  an  actual  convey- 
ance, his  right  was  to  say  that  whatever  was  forthcoming  to 
Matthews  as  the  fruit  of  his  mortgage,  the  plaintiff  had  a  right  to 
that,  to  the  extent  of  what  should  be  remaining  due  to  him.  So 
matters  continued  until  the  1st  of  April,  1842,  and  then  the  plaintiff 
received  a  letter  from  Matthews,  saying  the  mortgaged  property 
was  sold ;  he  does  not  in  that  letter  say  that  it  was  sold  by  the  first 
mortgagee,  but  that  might  be  inferred,  for  nobody  else  it  appears 
could  sell.  However,  he  says  that  the  property  was  sold,  and  he 
asks  the  plaintiff  to  lend  him  the  deed  deposited  with  him,  in  order 
that  he,  Matthews,  might  produce  it  as  being  requisite  in  completing 
the  sale.  Now  this  might  be  either  a  fraud  at  the  time,  or  he  may 
have  originally  borrowed  the  deed  with  a  good  intention,  and 
afterwards  detained  it  with  a  bad  one.  I  confess  I  do  not  see  why 
it  was  necessary  for  completing  the  purchase,  that  the  deed  should 
be  produced.  It  is  not,  however,  very  material  whether  Matthews 
had  an  honest  purpose  or  not  in  borrowing  the  deed.  In  fact,  he 
did  borrow  it,  promising  to  return  it  when  he  returned  from  London  ; 
the  plaintiff  lent  it,  and  it  appears  to  me  that  if  the  plaintiff  had 
got  back  the  deed  on  the  return  of  Matthews,  even  though  he  might 
in  the  mean  time  have  made  an  improper  use  of  it,  nobody  could 
have  acquired  thereby  any  interest  as  against  the  plaintiff.  But 
[  »iyy  ]  *having  been  told  by  the  letter  of  April,  1842,  that  the  estate  was 
sold,  he  took  no  steps  to  inquire  about  the  sale  ;  all  he  did  was  from 
time  to  time  to  ask  for  the  deed  ;  it  is  not  said  in  his  affidavit  when 
and  how  often,  or  at  \vhat  periods,  he  did  so.  However,  he  allowed 
the  deed  to  remain  in  the  possession  of  Matthews,  or  of  any  other 
person  to  whom  he  might  have  pledged  it,  from  April,  1842,  to 
December,  1846,  when  the^af  against  Matthews  issued.  It  appears 
that  the  estate  was  sold  in  January,  1842 ;  it  was  purchased  by 
Peto.    Now  it  is  very  probable  that  Peto  was  but  the  nominee  of 
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Sieve^Tight*  Whether  that  is  so  or  not,  the  sale  was,  or  must  at  Waldbok 
any  rate  in  this  suit,  be  taken  to  be  valid,  and  it  was  carried  into  SLoraii. 
effect,  and  a  conveyance  made  to  Sievewright ;  and  after  paying  off 
his  mortgage,  a  sum  of  766Z.  28.  5d.  of  the  purchase-money 
remained,  and  if  there  had  been  no  mortgage  to  Matthews  this 
would  have  been  paid  to  Sloper ;  but  Sievewright  being  aware  of 
the  second  mortgage  to  Matthews,  and  that  to  the  extent  to  which 
anything  on  that  mortgage  was  due  to  Matthews  it  would  be  payable 
out  of  the  surplus,  and  there  being  questions  between  Sloper  and 
Matthews  as  to  what  was  due  to  Matthews,  it  was  agreed  that  it 
should  be  placed  in  the  hands  of  trustees  to  abide  the  result  of  an 
arbitration  as  to  how  much  was  due  to  Matthews,  and  to  what 
extent  it  was  held  on  trust  to  pay  Matthews.  Sievewright  was  not, 
apparently,  aware  of  the  deposit  to  the  plaintiff,  nor  did  he,  it 
seems,  know  of  the  deposit  to  Pinckney.  Now  the  plaintiff  having 
allowed  Matthews  to  retain  the  deed  which  he  had  promised  to 
return,  for  four  years  and  a  half,  Matthews  became  bankrupt  in 
1846,  and  then  it  came  out  that  one  year  after  he  had  got  the  deed 
he  had  deposited  it  with  Pinckney  for  securing  an  advance,  and  the 
plaintiff  now  comes  for  the  assistance  of  a  court  of  equity  against 
*Pinckney,  he  asks  for  payment  of  the  money  to  him  in  preference  [  '200  ] 
to  Pinckney. 

I  will  take  this  part  of  the  case  first.  Now  it  is  an  elementary 
principle  that  a  party  coming  into  equity  in  such  a  case  is  bound 
to  show  that  he  has  not  been  guilty  of  such  a  degree  of  neglect  as 
lo  enable  another  party  so  to  deal  with  that  which  was  the  plaintiff's 
right,  as  to  induce  an  innocent  party  to  assume  that  he  was  dealing 
with  his  own.  If,  here,  ordinary  diligence  had  been  used  by  the 
plaintiff,  if  instead  of  resting  satisfied  with  the  excuses  of  Matthews, 
he  had  insisted  on  the  deed  being  returned,  not  in  one  or  two 
months,  but  even  in  nine  or  twelve  months,  even  then  in  the  events 
that  have  happened  Matthews  could  not  have  committed  the  fraud. 
But  Matthews  having  committed  the  fraud  in  May,  1843,  in 
consequence  of  the  neglect  of  the  plaintiff  from  then  to  December, 
1846,  Pinckney  was  induced  to  go  on  making  advances  to  Matthews 
on  the  faith  of  his  possession  of  the  deed.  If  ever  there  was  a  case 
in  whicli,  as  between  two  innocent  parties,  that  one  must  suffer 
who  has  permitted  the  fraud  to  be  committed,  it  is  this  case,  and  I 
am  of  opinion  that  the  plaintiff,  who,  by  his  great  neglect  put  it  in 
the  power  of  Matthews  to  commit  the  fraud,  has  no  right  to  come 
and  ask  equity  to  interfere. 
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Waldron  Next,  as  to  the  question  between  the  plaintiff  and  the  assignees 
Slopkb.  of  Matthews.  At  the  time  the  plaintiff  received  the  memorandum 
accompanying  the  deposit  by  Matthews,  the  plaintiff  acquired  an 
interest  in  real  estate,  not  as  owner,  nor  perhaps  strictly  as  mort- 
gagee, but  a  right  of  this  sort,  that  whatever  Matthews  could  work 
out  by  virtue  of  his  estate,  the  plaintiff  should  have  a  right  to  stand 
[  •201  ]  in  his  place.  Now  Matthews's  interest  was  an  interest  *in  real 
estate  convertible  at  any  time  into  money,  and  that  conversion  is 
what  actually  happened ;  for  in  June,  1842,  the  right  of  Matthews, 
under  his  mortgage,  became  a  mere  right  to  recover  money  placed 
in  the  hands  of  trustees.  At  the  time  then  of  the  bankruptcy, 
whether  the  right  was  in  Matthews  or  in  the  plaintiff,  or  in 
Pinckney,  or  in  the  assignees  of  Matthews,  it  was  a  right  to  receive 
a  sum  of  money.  The  deed  then  had  ceased  to  be  of  any  value  as 
a  deed  affecting  real  estate.  It  may  be  that,  under  certain  circum- 
stances, the  person  holding  that  deed  might  have  had  by  reason  of 
it  a  claim  to  be  paid  the  surplus  money.  But  as  no  notice  was  in 
fact  given  by  the  holder  of  the  deed,  or  by  the  plaintiff,  either  to 
the  first  mortgagee  or  to  the  trustees  of  the  deed  of  the  25th  June, 
1842,  the  effect  is  that  Matthews  had  a  right  to  require  payment  to 
him,  and  that  the  rule  as  to  order  and  disposition  does  apply.  The 
possession  of  the  deed  gave,  I  think,  no  right  to  Pinckney,  unless 
he  had  given  notice  of  his  claim,  the  prior  right  to  receive  the 
money  being  in  the  assignees.  It  is  unnecessary,  however,  upon 
this  record,  to  decide  that  point,  and  the  order  will  be  simply  to 
dismiss  the  claim  with  costs,  and  the  money  must  be  paid  back  to 
the  trustees. 

1862.  Ex  PARTE    PUGH,  In  UE  THE  TrUSTS   OF  WAITERS    WILL. 

^^^'  (1  Diewiy,  202—204 ;  S.  C.  16  Jur.  652.) 

KiNDERBLBY,  Under  the  uld  law  of  husband  and  wife,  where  the  husband  had  become 

V.-C.  bankrupt  and  the  wife  had  no  other  sufficient  provision,  her  equity  to  a 

[  5202  ]  settlement  out  of  a  sum  of  681/.  was  not  limited  to  a  moiety,  but  was 

intended  to  cover  400^  as  against  the  creditor's  assignee. 

This  was  a  petition  by  the  surviving  assignee  of  Mr.  Carttar, 
(under  a  deed  of  assignment  for  the  benefit  of  his  creditors,)  seeking 
that  a  sum  of  681/.  Eeduced  Bank  x\nnuities,  to  wliich  Mrs.  Carttar 
was  entitled  under  the  will  of  Mr.  Waite,  and  which  had  been 
transferred  into  Court  under  the  Trustees'  Relief  Act,  might  be  paid 
to  petitioner,  subject  to  the  costs  and  to  Mrs.  Carttar's  equity  for  a 
settlement. 
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Mr.  Carttar  had,  after  the  assignment,  become  a  bankrupt.  Ex  parte 

Pdoh. 

Mr.  Teed  and  Mr.  Simpson,  for  the  petition.     *     *     * 

Mr.  J.  Hinde  Pcdnier,  for  the  wife,  cited  Re  Cutler  (1).     *     *     * 

Mr.  Teed,  in  reply.     *     *     * 

Mr.  Brett  appeared   for  the  assignees  in  bankruptcy  of  Mr.        [203] 
Carttar. 

The  Vicb-Chancellor  : 

If  it  is  too  much  to  say  that  it  is  a  positive  rule,  certainly  it  is  at 
least  the  practice  to  give  half  of  the  fund  to  the  husband  or  his 
assignees.  In  Napier  v.  Napier  (2),  the  view  taken  by  the  Lord 
Chancellor  was,  that,  in  the  absence  of  special  cases,  half  the  fund 
should  go  to  the  wife  and  children,  and  the  other  half  to  the  husband  ; 
but  that,  if  there  were  special  circumstances,  a  larger  share  might 
be  given  to  the  wife. 

Is  there  then  here  any  circumstance  sufficient  to  occasion  a 
departure  from  the  usual  rule  or  practice  ?  I  think  that  here  it  is 
a  circumstance  to  be  looked  at,  that  this  lady  being,  at  the  time  of 
her  marriage,  and  for  a  long  time  afterwards,  in  a  position  of 
respectability,  and  indeed  of  affluence,  is  now  reduced  by  her 
husband's  embarrassments ;  that  may  properly  be  taken  into  con- 
sideration, and  I  think  that  the  right  course  to  be  taken  will  be  this, 
that  the  assignees  and  the  petitioner  should  have  their  costs  paid 
out  of  the  fund,  and  then  I  think  it  will  not  be  going  beyond  the 
practice  to  settle  400Z.  of  the  stock,  and  to  let  the  petitioner  have 
the  remainder;  that  will  be  giving  them  much  less  than  half,  but  I 
think  the  circumstances  are  sufficient  to  justify  it.  Mrs.  Carttar's  costs 
will  of  course  be  paid  by  herself.  The  order  will  *be  that  400?.  [  •204  j 
of  the  fund  in  Court  shall  be  carried  to  the  separate  account  of  the 
wife  and  children,  and  the  settlement  will  be  embodied  in  the 
order,  which  will  direct  the  dividends  to  be  paid  to  the  wife  during 
her  life,  after  her  death  to  such  of  her  children  as,  being  sons,  shall 
attain  twenty-oue,  or,  being  daughters,  shall  attain  twenty-one 
or  be  married,  with  liberty  to  apply  after  the  death  of  the  wife ; 
the  balance  of  the  fund  to  be  paid  out  to  the  petitioner. 

(1)  92  R.  R.  80  (H  Beav.  220).  (2)  1  Dr.  &  War.  -107. 


660 


1852.     CH.     1  DREW.  204—215. 


[r.r. 


1852.  Ex  PARTE  EGBERTS. 

^fune'I^:     In     re    The     WOLVERHAMPTON,     CHESTER,    and 
BIRKENHEAD  JUNCTION  RAILWAY   COMPANY. 

(I  Drewry,  204-215.) 

[Obsolete  law  as  to  the  liability  of  a  member  of  a  provisional  committee  of  a 
projected  Company,  who  had  applied  for  100  shares  in  the  Company  and  had 
been  requested  to  take  25  shares,  but  had  taken  no  notice  of  the  communication 
until  after  the  abandonment  of  the  scheme.  See  tlie  note  on  HniUm  v.  UpfilK 
81  R.  R.  p.  346.— O.  A.  S.] 


1852. 
March  11. 

KlNDEItSLET, 
V.-C. 
[  222  ] 


FORD   r.   DOLPHIN. 

(1  Drewry,  222—225.) 

A  trustee  cannot  genemll}'  be  ordei-ed  to  produce  documents  relating  to 
the  trust  in  the  absence  of  his  cestuis  que  trust. 

This  was  a  motion  for  the  production  of  documents  in  the  hands 
of  Leman,  one  of  the  defendants,  as  trustee  of  a  deed,  the  impeach- 
ment of  which  by  the  plaintiff,  a  creditor  of  the  defendant  Dolphin, 
was  the  object  of  the  bill.  The  deed  was  a  deed  of  family 
arrangement,  made  by  Dolphin,  by  which  he  settled  his  property 
on  his  wife ;  Leman  was  a  trustee  of  this  deed,  and  admitted  that 
he  had  in  his  possession  a  bill  of  costs  of  Dolphin's  solicitor 
against  him  for  the  preparation  of  the  deed,  and  other  documents, 
all  of  which  he  alleged  he  held  as  trustee  of  the  deed. 

Mr.  Rogers,  for  the  plaintiff,  moved  for  the  production  of  the 
bill  of  costs  and  the  other  documents,  admitted  by  Leman  to  be  in 
his  possession. 

Mr.  Follett  and  Mr.  Busk  objected  that  all  the  cestuis  que  trust 
of  Mr.  Leman  were  not  parties,  and  that  to  take  documents  out  of 
the  hands  of  a  trustee  you  must  have  all  the  cestuis  que  trust 
before  the  Court.  The  bill  showed,  that  the  deed  which  it  sought 
to  set  aside  contained  a  power  of  appointment  to  Mrs,  Dolphin, 
and  she  had  exercised  that  power  to  create  an  incumbrance 
in  favour  of  two  persons  named  Stubban  and  Jocelyn,  and  they 
were  not  before  the  Court. 


Mr.  Rof/rrs  said,  the  bill  admitted  the  validity  of  the  charge 

in  favour  of  Stubban  and  Jocelvn,  and  did  not  seek  to  disturb  it, 

and  was  only  to  set  aside  the  deed  as  against  Mrs.  Dolphin,  subject 

1       to  the  rights  of  her  mortgagees.     *He  undertook,  on  behalf  of  the 
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plaintiflf,  to   admit,  at   the  Bar,  the  vaHdity  of   the  mortgages   to        Ford 
Stnbban  and  Jocelyn.  Dolphin. 

Mr.  Siiuirt  and  Mr,  Uohson  appeared  for  Mrs.  Dolphin. 

Mr,  Toller  J  for  Mr.  Dolphin. 

Mr,  MaltuH  and  Mr,  Selayny  for  other  parties. 

Mr.  FoUett: 

The  objection  is  not  removed  by  that  undertaking.  The  trustee 
of  the  deed  is  asked  to  produce  documents  which  are  the  property 
of  all  his  cestnis  que  trust ;  he  cannot  do  that,  unless  they  are 
present  to  consent.  The  plaintiff's  undertaking  would  protect  the 
mortgagees^  as  between  them  and  the  plaintiff;  but  the  production 
of  their  documents  may  damnify  tbem  as  between  them  and  other 
persons ;  and  therefore  their  trustee  ought  not  to  be  called  upon 
to  produce  them  in  their  absence. 

The  Vicb-Chancellor  : 

As  to  the  documents  which  the  defendant  Leman  aays  are  in  his 
possession  as  a  trustee  under  the  deed,  as  a  general  proposition  you 
cannot  move  against  a  trustee  to  produce  documents  of  such 
a  character,  in  the  absence  of  his  cestuis  que  trust.  That  is  quite 
clear  as  a  general  rule. 

This  motion  was  before  me  on  a  former  occasion,  only  addressed 
to  Mr.  Leman,  and  I  then  thought  that  I  could  not  make  the  order 
without  having  his  cestuis  que  trust  before  me. 

If  that  is  the  right  principle  it  must  be  carried  out  fairly,  that  [  224  ] 
is,  to  its  reasonable  consequences.  Now  it  appears  that  in  the 
execution  of  a  power  under  the  deed,  Mrs.  Dolphin  has  appointed 
some  portion  of  the  estate  comprised  in  it  to  two  gentlemen — 
Mr.  Stubban  and  Mr.  Jocelyn — by  way  of  security  to  them  for 
monies  advanced  by  them.  They  are  not  parties  to  this  suit. 
Now,  jvimd  facie,  the  same  principle  applies  to  them  as  to  the  other 
cestuis  que  trust,  although  they  are  only  cestuis  que  trust  of  a  small 
portion.  That,  on  principle,  can  make  no  difference;  and  jmmd 
facie  I  could  not  make  the  order  in  their  absence. 

But  then  it  is  said,  this  bill  was  not  intended  to  impeach  the 
securities  of  Messrs.  Stubban  and  Jocelyn.  But  on  that  ground 
I  think  the  language  of  the  bill  is  so  ambiguous  that  I  cannot  say 
that  their  interest  is  secure  against  an  attack,  even  in  this  suit;  and 
therefore  I   suggested  the  undertaking  which  was  given  by  Mr, 
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[r.r. 


Ford 

DOLPBIK. 


[  ♦'225  ] 


Rogers,  not  to  impeach  these  securities.  That  undertaking  might 
protect  these  gentlemen,  if  Ford  was  the  only  person  who  could 
impeach  their  securities.  But  this  bill  is  not  filed  in  the  ordinary 
form ;  it  prays  that  it  may  be  taken,  if  requisite,  as  a  bill  on  behalf 
of  creditors  generally.  What  that  means  specifically  I  cannot 
exactly  see.  But  this,  at  all  events,  I  know :  this  is  a  suit  to 
impeach  a  deed  as  fraudulent  against  creditors  generally,  as  well  as 
against  Ford ;  any  undertaking  of  Ford  cannot  protect  the  mort- 
gagees against  the  claims  of  the  other  creditors,  who  might  avail 
themselves  of  the  discovery  obtained  to  impeach  their  title. 

I  think  the  general  principle  must  prevail.  It  is  said  these 
documents  ought  not  to  be  considered  as  in  the  possession  of  the 
defendant  Leman,  as  trustee ;  and,  as  *to  the  bill  of  costs,  it  is 
asked  how  that  can  be  in  his  possession  as  trustee  ?  I  think  the 
bill  of  costs  may  be  most  material  in  impeaching  the  securities ; 
and  if  the  production  of  any  documents  in  Leman's  possession  as 
trustee  might  assist  the  plaintiff  in  impeaching  the  deed,  it  follows 
that  it  is  possible  that  such  document  may  be  material  to  support 
the  derivative  deeds.  At  all  events,  when  Leman  has  sworn  that 
all  the  documents  are  in  his  possession  as  trustee,  and  there  is  no 
suggestion  that  he  has  any  other  character,  I  cannot  distinguish 
the  bill  of  costs  from  any  other  of  the  documents.  Those  docu- 
ments, therefore,  which  Leman,  by  his  answer,  says  are  in  his 
possession  as  trustee,  cannot  be  produced,  and  the  motion  must  be 
refused. 


1852 
Kor.  4. 


MILDMAY  V.  METHUEN. 

(1  Drewry,  21G— 221 ;  S.  C.  22  L.  J.  Ch.  297  ;  16  Jur.  965.) 

The  -12nd  section  of  the  Masters  in  Chancery  Abolition  Act  (Id  &  16  Vict, 
c.  80)  did  not  authorize  the  Court  to  delegate  to  the  Master  the  power  of 
calling  in  scientific  aid. 

[See  now  Ord.  LV.  r.  19,  which  is  substituted  for  this  statutory  provision.] 


1852. 
Kin).  12. 

KiNDEltSLET, 
V.-C. 

'  225  J 


EAWLINS  V.  M'MAHON(l). 

.(1  Drewry,  225.) 

The  44th  section  of  15  &  16  Vict.  c.  86,  did  not  apply  to  paying  money 
out  of  Court. 

A  PETITION  was  presented  to  have  a  small  sum  of  money  (28/.) 

paid  under   the   44th   section   of   the   15   &  16    Vict.   c.   86,   to 

(1)  See  now  Ord.  XVI.  r.  -16,  which  is  substituted  for  this  statutory  provision. 
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certain  persons  who  were  the  solicitors  of  a  deceased  party  to  the      Rawlins 
suit,  in  order  to  avoid  the  expense  of  taking  out  representation.     M'Mauon, 
The  Court  thought  the  clause  did  not  apply  to  paying  money  out  of 
Court,  and  declined  to  make  the  order. 


Ex  PARTE  BEARDSHAW.  i852. 

In  re  DOVEE  and  DEAL  EAILWAY   COMPANY.         ^'H^' 

(1  Drewiy,  226-^233,) 

A  subscriber  for  shares  in  a  projected  Railway  Company  which  proved 
abortive  is  not  liable  as  a  contributory  to  the  expenses  of  attempting  to 
form  the  Company. 

[See  the  note  on  Briffht  v.  Hutton,  88  B.  R.  p.  127.] 


BAKTLEY  v.  BAKTLEY  (1).  1852. 

(1  Drewry,  233—234 ;  S.  C.  16  Jur.  1062.) 


Aoc.  20. 


A  plaintiff  having  an  order  for  himFclf,  his  solicitors,  and  agents,  to   Kikderblky, 
inspect  a  defendant's  documents,  will  not  be  permitted  to  take  with  him  *"  ' 

another  defendant  to  assist  him  in  inspecting  the  documents.  L  ^^^  ] 

By  an  order  of  May,  1852,  plaintiffs,  their  solicitors  and  agents, 
\7ere  to  be  at  liberty  to  inspect  and  peruse,  at  the  house  of  one  of 
the  defendants,  6.  W.  Bartley,  and  to  take  copies  and  abstracts  of, 
or  extracts  from  certain  documents  in  his  possession.  A  motion 
\7as  now  made  that  these  documents  might  be  produced  and  left 
with  the  clerk  of  records  and  writs. 

Mr.  K.  Parker,  for  the  motion. 

Mi\  Hinde  Palmer,  for  the  defendant. 

The  material  facts  appear  by  the  judgment. 

The  Yicb-Chancellor  : 

The  motion  now  made  is  founded  on  this  basis :  An  order  being 
made,  giving  to  the  plaintiffs,  their  solicitors  or  agents,  liberty  to 
inspect  documents,  the  plaintiff  has  failed  to  get  the  benefit  of  that 
order,  and  it  is  said  that  the  failure  has  arisen  from  the  misconduct 
of  the  defendant.     The  plaintiff  has  failed,  because,  on  going  to  the 

(1)  It  is  understood  that  this  practice  remains  in  force  in  the  Chancery 
Division. — O.  A.  S. 
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Babtlky  house  of  G.  \V.  Bartley,  to  inspect,  and  taking  with  him  another 
BAiiThKY.  person,  viz.  Robert  Hartley,  another  of  the  defendants,  the 
defendant,  G.  W.  Bartley,  objected  to  allow  R.  Bartley  to  inspect, 
[  •234  ]  *becau8e  he  was  neither  the  agent  nor  the  solicitor  of  G.AV.  Bartley, 
and  was  himself  a  co-defendant;  as  such,  the  defendant, 
G.  W.  Bartley,  insisted  that  the  defendant,  R.  Bartley,  had  no 
right  to  inspect,  and  the  plaintiff  could  not  give  him  any.  The 
question  really  comes  to  this:  suppose  the  documents  were 
deposited  with  the  clerk  of  records  and  writs,  with  the  usual 
order  for  the  plaintiff,  his  solicitor  or  agents,  to  inspect;  and 
suppose  the  plaintiff  to  go  to  the  office  to  inspect,  and  to  take 
with  him  the  defendant,  R.  Bartley,  desiring  that  R.  Bartley  should 
inspect  the  documents,  and  the  defendant,  G.  W.  Bartley,  were  to 
object ;  then,  according  to  the  practice  of  the  writ  and  record  clerks 
Dffice,  would  R.  Bartley  be  allowed  to  inspect  or  not?  If  the 
plaintiff  would  have  a  right  in  that  office  to  have  the  assistance  of 
R.  Bartley  to  inspect,  he  must  Lave  the  same  right  under  the  order 
of  May,  1852.  It  must  be  ascertained  from  the  proper  officers, 
what  is  the  practice  of  the  office  of  the  clerks  of  the  records  and 
writs.  There  may  still  be  a  question  whether  the  word  ^'  agents  ** 
means  any  person  whom  the  plaintiff  may  choose  to  nominate  for 
the  mere  purpose  of  inspection. 

The  case  stood  over  to  ascertain  the  practice  of  the  office,  and  on 
the  23rd,  the  Vice-Chancellor  stated,  that  on  inquiry  it  appeared 
that  according  to  the  practice  of  the  writ  and  record  clerks  office, 
R.  Bartley  would  not  have  been  allowed  to  inspect  the  documents 
with  the  plaintiff;  and  his  Honour  decided  accordingly,  and  refused 
the  motion. 


1852.  In  re  CREED. 

Nor.2^\.  ^j  Drewry,  235-237.) 

A.  left  this  country  on  the  9th  November,  1829.  On  the  16th  June,  1831, 
his  brother-in-law  received  a  letter  from  America  on  behalf  of  A.,  describing 
him  as  haying  changed  his  name  to  B.  Throe  months  after  this,  A.'s  wife 
sent  a  letter  to  him,  addressed  to  him  as  B.,  by  the  hand  of  a  friend,  who 
could  not  find  him.  He  was  not  heard  of  any  more,  and  it  did  not  appear 
that  any  other  inquiries  were  made  by  his  family : 

Held,  that  on  this  state  of  facts,  there  was  not  sufficient  information  to 
ground  presumption  of  death,  still  less  of  the  particular  period  of  death. 

[The  ViCE-CiiANCELLOR  interposed,  pending  the  argument,  on  the  ground  that 
no  sufficient  inquiry  had  been  made  to  justify  any  order,  and  the  case  was  finally 
arranged  out  of  Court.] 
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FULLEETON  v.  MARTIN  1^52. 

Nov,  23. 
(1  Drewry,  238.)  

[Supplemental  proceedingd  under  the  old  practice  upon  the  birth  of  n  necessary 
party  are  now  provided  for  by  Ord.  xvii.] 


HOWARD  V.  HOWARD.  18R2. 

Aoe.  25. 
(1  Drewry,  239—243.)  

[Obsolete  practice  as  to  the  examination  of  witnesses  viva  vore,  under  the 
Chancery  Procedure  Act,  1852.] 


PEARCE  V.  WYCOMBE  RAILWAY  COMPANY.  1^2. 

Aoe.  11. 
(1  Drewry,  244—247.)  

KlNDBBSLKY 

A  Railway  Company  were  building  an  embankment  more  than  five  feet  y  .^^      * 

above  the  level,  according  to  the  llth  and  Tith  sections  of  the  Bailway  r  2^4  -i 
Clauses  Consolidation  Act.  They  had  not  given  the  notice  required  by  the 
1 2th  section,  but  had  obtained  the  consent  required  by  the  1 1  th.  The  Court 
put  them  on  terms  to  take  the  opinion  of  ike  Board  of  Trade,  submitting 
to  such  order  us  this  Court  should  thereafter  make,  otherwise  an  injunction 
would  go  to  restrain  the  Company  from  proceeding  with  the  embankment. 

This  vtoa  a  motion  for  an  injunction  to  restrain  the  Bailway 
Company  from  making  or  proceeding  with  the  deviation  in  the  bill 
mentioned,  from  the  level  of  the  Wycombe  Bailway,  beyond  the 
limits  of  five  feet  in  the  Bailway  Glauses  Consolidation  Act,  1845, 
mentioned. 

The  plaintiff  was  the  owner  of  a  house  near  which  the 
defendants'  railway  was  constructed.  The  defendants,  the  Com- 
pany, were  building  an  embankment  to  carry  the  Wycombe  Bailway 
over  the  common  road,  and  building  it  much  more  than  five  feet 
above  the  level,  within  the  meaning  of  the  llth  and  12th  sections  of 
the  Bailway  Clauses  Consolidation  Act.  Whether  the  embankment 
prejudicially  affected  the  plaintiff's  land  within  the  12th  section  was 
matter  of  conflicting  evidence ;  but  it  was  admitted  that  the  Com- 
pany had  not  given  the  notice  required  by  the  12th  section.  They 
had  the  consents  required  by  the  llth  section. 

Mr.  Swanston  and  Mr.  Nicholls,  for  the  plaintiff: 

The  circumstance  of  the  Company  not  having  given  the  notice 
required  by  the  12th  section  is  conclusive.  The  proper  tribunal  to 
decide  the  question  whether  the  land  was  prejudicially  affected  or 
not,  is  the  Board  of  Trade,  and  the  Company  proceeding  without 
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[  '2^5  ] 


[246] 


[•247] 


having  given  the  required  notice,  the  plaintiff  has  a  right  to  an 
injunction  until  that  shall  have  been  done. 

Mr.  Malins  and  Mr.  Jessel,  for  the  Company,  cited  the  6th  aud 
66th  *8ections  of  the  Railway  Clauses  ConsoUdation  Act,  and  the 
68th  of  the  Lands  Clauses  Consolidation  Act.  As  to  the  11th 
section  of  the  Railway  Clauses  Consolidation  Act,  the  plaintiff  does 
not  come  within  it.  He  is  not  an  owner  within  that  section.  As 
to  the  12th  section,  the  words,  prejudicially  affected,  mean  prejudi- 
cially within  the  6th  section  of  the  Railway  Clauses  Consolidation 
Act,  and  the  68th  section  of  the  Lands  Clauses  Consolidation 
Act.     *     *     ♦ 

Mr.  Stvanston,  before  replying,  said  he  consented  to  submit  the 
question  to  the  Board  of  Trade  ;  the  injunction  going  in  the  mean 
time,  or  the  Company  undertaking  to  abide  by  the  order  of  the 
Court  after  the  decision  of  the  Board  of  Trade. 

The  Court  intimating  that  if  the  Company  would  not  submit  to 
the  order  of  the  Court  they  could  not  be  permitted  to  go  on  with 
the  embankment  pending  the  inquiry  before  the  Board  of  Trade, 
the  following  order  was  ultimately  arranged.  The  plaintiffs  and 
defendants  undertook  to  raise  no  objection  to  the  jurisdiction  of  the 
Board  of  Trade,  and  to  abide  by  the  decision  of  that  Board ;  and 
also  to  abide  by  such  order  as  this  Court  should  think  fit  to  make  if 
the  Board  of  Trade  decided.  If  the  Board  o  Trade  refused  to 
adjudicate,  liberty  for  either  party  to  apply ;  the  defendants  under- 
taking in  that  *case  to  abide  by  such  order  as  this  Court  should 
make  as  to  their  works,  and  on  these  terms  the  motion  to  stand 
over. 


1862. 
Deo.  2. 


Ex  PASTE  MOWATT. 

(1  Drewry,  247—254.) 
[Beyersed,  on  appeal,  as  reported  in  3  D.  M.  &  G.  254.] 
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OXFORD,     WORCESTER,    and     WOLVERHAMPTON        1852. 
RAILWAY    COMPANY    v.    SOUTH    STAFFORD-     ^'1^*- 
SHIRE  RAILWAY  COMPANY. 

(I  Drewry,  255—264.) 

A  Railway  Company  had  power  **  to  make  and  maintain  a  certain  railway 
and  works,"  but  they  were  not  to  enter  upon,  take,  or  use  any  of  the  land 
or  property  of  a  certain  pre-existing  Eailway  Company,  or  in  any  manner 
to  alter,  vary,  or  interfere  with  that  railway  or  any  of  the  works  appei*taiu- 
ing  thereto,  save  only  for  the  purpose  of  eiEfocting  the  junction  thereby 
authorized  in  manner  in  the  said  Act  authorized,  and  not  otherwise ;  one 
of  the  clauses  of  the  Act  gave  certain  powers  to  the  Company  for  effecting 
a  juuctiun  with  the  pre-existing  railway : 

Held,  that  there  being  nothing  to  show  that  it  was  absolutely  necessary 
for  the  Company,  in  order  to  effect  the  junction,  it  had  no  power  to  take  as 
owners  certain  lands  over  which  the  line  of  the  pre-existiug  railway 
actually  passed  ;  but  there  was  a  right  to  enter  upon  the  lands,  by  way  of 
easement,  for  the  purpose  of  effecting  the  junction. 

[This  case  depended  upon  the  construction  and  combined  effect  of  several 
special  sections  in  an  Act  of  Parliament  which  can  scarcely  be  applicable  to  any 
other  case.] 

» 

Ex    PARTE    HOOPER  (1.  1862. 

(In  re  The  Buckinghamshire  Railway  Company.)  March  I. 


K1NDBB8LBT, 


(I  Drewry,  264—269.) 

Land  was  devised  to  A.  for  life ;  remainder  to  aU  and  every  the  children  V.-O. 

of  her  body,  their  heirs  and  assigns,  as  tenants  in  common ;  but  in  case  A.  [  ^^  ] 
should  die  without  leaving  any  issue  of  her  body,  then  over.  A.  had  two 
children,  both  of  whom  died  before  her;  one  died  leaving  a  child  who 
survived  A. ;  the  other  died  without  issue  :  Held,  that  the  word  **  leaving  " 
meant  **  having,"  and  that  the  two  children  of  A.  took  vested  interests  as 
tenants  in  common  in  fee. 

This  was  a  petition  by  the  Bev.  John  Hooper  and  Frances  his 
wife,  praying  the  payment  to  the  said  J.  Hooper  absolutely  in  right 
of  his  wife,  of  a  moiety  of  a  sum  of  money  paid  into  Court  by  the 
Buckinghamshire  Railway  Company,  for  the  purchase  of  certain 
lands,  and  the  payment  of  the  other  moiety  to  the  said  J.  Hooper 
and  the  trustees  of  the  will  of  Henrietta  Tookey,  formerly  Henrietta 
Prentice.  The  right  to  these  monies  *depended  upon  the  construe-  [  '265  ] 
tion  of  the  will  of  Thomas  Prentice,  the  father  of  Henrietta  Tookey. 
The  will  of  Thomas  Prentice,  so  far  as  it  regarded  the  devise  to 
Henrietta  Tookey,  was  as  follows : 

"  Also  I  give  and  devise  unto  my  daughter  Henrietta  Prentice  all 

(1)  Followed  iu  Treharue  y,  Lat/ion      508,    affirmed    40    Ch.   Div.    11,    58 
(1875)  L.  R.   10  Q.  B.  459.    Distin-      L.  J.  Oh.  232,  59  L.  T.  800. 
guished  in  In  re  Ball  (1887)  36  Ch.  D. 
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Ex  parte  that  my  copyhold  meBsuages,  leDements,  or  farm-house,  situate 
aud  being  in  the  parish  of  Little  Horwood,  in  the  county  of  Bucks, 
and  also  all  those  my  several  inclosed  pieces  or  parcels  of  arable, 
meadow,  and  pasture  ground,  to  the  said  messuage,  tenement,  or 
farm-house  belonging,  and  therewith  occupied,  now  in  the  tenure 
or  occupation  of  John  Willmer,  containing  together,  by  admeasure- 
ment, forty  acres,  with  their  and  every  of  their  rights,  members, 
and  appurtenances,  to  hold  the  same  unto  and  to  the  use  of  my 
said  daughter  Henrietta  Prentice  and  her  assigns,  for  and  during 
the  term  of  her  natural  life ;  and  from  and  immediately  after  her 
decease,  I  give  and  devise  the  said  messuage,  tenement,  or  farm- 
house, closes,  pieces  or  parcels  of  arable,  meadow,  and  pasture 
ground,  with  their  and  every  of  their  rights,  members,  and  appur- 
tenances, unto  and  to  the  use  of  all  and  every  the  children  of  the 
body  of  my  daughter  Henrietta  Prentice,  lawfully  begotten,  (in  case 
she  shall  leave  more  than  one  child,)  their  heirs  and  assigns  for 
ever,  as  tenants  in  common,  and  not  as  joint  tenants.  But  in  case 
my  said  daughter  Henrietta  Prentice  shall  have  only  one  child  of 
her  body,  lawfully  begotten,  then  T  give  and  devise  the  said 
messuage,  tenement,  or  farm-house,  closes,  pieces  or  parcels  of 
arable,  meadow,  and  pasture  ground,  with  their  and  every  of  their 
appurtenances,  unto  and  to  the  use  of  such  one  child,  his  or  her 
heirs  and  assigns  for  ever.  But  in  case  my  said  daughter  Henrietta 
Prentice  shall  happen  to  die  without  leaving  any  issue  of  her  body, 
lawfully  begotten,  then  I  give  and  devise  the  said  messuage,  tene- 
[  •266  ]  ment,  or  *farm-house,  closes,  pieces  or  parcels  of  arable,  meadow, 
and  pasture  ground,  with  their  and  every  of  their  appurtenances, 
unto  and  to  the  use  of  all  and  every  such  child  or  children  of  my 
body,  lawfully  begotten,  as  I  shall  leave,  or  have  living  at  the  time 
of  the  decease  of  my  said  daughter  Henrietta  Prentice,  and  to  their 
heirs  and  assigns  for  ever,  as  tenants  in  common  "  (i). 

Henrietta  Prentice  married  Tookey,  and  had  two  children,  John 
and  Henrietta,  both  of  whom  died  before  her.  John  married,  and 
by  his  will  devised  his  interest  in  the  property  in  question  to  his 
widow,  who  afterwards  married  the  petitioner  fiooper ;  and  he  died 
before  his  mother  leaving  a  child,  J.  J.  Tookey,  who  survived. 
Henrietta,  the  younger,  died  without  issue,  and,  by  her  will,  devised 
to  her  mother,  among  other  things,  her  interest  in  the  proper t^^ 
purchased  by  the  Railway  Company.    Henrietta  Tookey  the  elder, 

(1)  There  were  two  other  devises  in  that  is  material  iu  them  is  uoticed  in 
the  will,  which  are  not  set  out,  as  all      the  judgment. 
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by  her  will,  gave  certain  property,  including  the  property  devised 
to  her  by  her  daughter  Henrietta,  to  the  petitioner  J.  Hooper  and 
W.  B.  Eagles,  upon  trust.  On  the  purchase  of  tlie  land,  part  of 
the  copyhold  property  devised  by  the  will  of  Thomas  Prentice,  by 
the  Company,  there  being  a  doubt  whether  the  two  children  of 
Henrietta  Tookey  took  vested  interests  in  it,  the  Company  paid  the 
purchase-money,  680/.,  into  Court,  and  this  petition  was  now 
presented  by  the  Eev.  J.  Hooper  and  his  wife,  claiming  a  moiety 
for  Mr.  Hooper,  in  right  of  his  wife,  under  the  devise  to  her  by  her 
former  husband,  and  the  other  moiety  for  himself  and  Eagle  as 
trustees  of  the  will  of  Henrietta  Tookey,  the  widow. 

Mr.  TolleVy  for  the  petitioners,  contended  that  the  *children  of 
H.  Prentice  took  immediately  on  their  births  vested  remainders  in 
fee  expectant  on  the  decease  of  their  mother;  the  words,  **  without 
leaving  any  issue,''  in  the  latter  part  of  the  devise,  meaning, 
"  without  having  any  issue."  He  cited  Sturgess  v.  Pearson  (1),  and 
Mailland  v-  Chalie  (^). 

Mr.  Dickenson,  for  the  grandson,  J.  J.  Tookey,  contended  that 
H.  Prentice  took  an  estate  tail. 

Mr.  Speed,  for  the  Railway  Company,  said  the  Company  ought 
not  to  pay  any  costs,  the  payment  into  Court  and  this  application 
being  the  result  of  adverse  litigation  between  the  petitioners  and 
the  respondent  J.  Tookey.  He  referred  to  the  80th  section  of  the 
Lands  Clauses  Consolidation  Act. 

The  Vicb-Chancbllor  : 

The  order  to  be  made  on  this  petition  depends  on  the  construc- 
tion of  the  will  of  Thomas  Prentice,  by  which  the  testator  devised 
certain  copyhold  property ;  and  the  question  is,  whether  the  two 
children  of  Henrietta  Prentice,  afterwards  Henrietta  Tookey,  took 
under  that  will  vested  interests.  (The  Vicb-Chancbllor  referred 
to  the  devise  to  H.  Prentice,  set  out  ante,  pp.  657,  668,  and  then 
proceeded :)  The  will  contains  two  devises  of  other  portions  of  real 
estate,  one  for  the  benefit  of  Mary  Anne  Prentice  and  her  children ; 
the  other  for  the  benefit  of  Thomas  Eagle  Prentice  and  his  children. 
The  three  devises  are  in  the  same  language,  except  as  to  one  word 
in  one  of  them,  and  that  word,  although  not  conclusive,  is  not 
without  significance.     The  first  devise  is  to  Henrietta  *Prentice. 

(1)  20  B.  B.  316  (4  Madd.  411).  (2)  23  B.  B.  209  (6  Madd.  243). 

42—2 


Kx  parte 
Hooper. 


[  ♦267  ] 
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Ex  parte  It  begins  by  a  devise  to  Heiiiielta  Prentice  for  life,  **  and  from  and 
after  her  decease  unto  and  to  the  use  of  all  and  every  the  children 
of  the  body  of  my  daughter  Henrietta  Prentice  lawfully  begotten, 
in  case  she  shall  leave  more  than  one  child,  their  heirs  and  assigns 
for  ever,  as  tenants  in  common,  and  not  as  joint  tenants."  If  the 
language  stopped  there,  it  is  clear  that  every  child  would  take  a 
vested  interest.  The  words  that  follow  are :  '*  But  in  case  my  said 
daughter  Henrietta  Prentice  shall  leave  only  one  child  of  her  body 
lawfully  begotten,  then  I  give  and  devise  the  said  messuage,  &c., 
unto  and  to  the  use  of  such  one  child,  his  or  her  heirs  and  assigns 
for  ever."  Passing  to  the  limitation  over,  there  can  be  no  doubt 
that  when  the  testator  used  the  words.  "But  in  case  my  said 
daughter  Henrietta  Prentice  shall  happen  to  die  without  leaving 
any  issue,  &c.  of  her  body  lawfully  begotten,  then  I  give  and  devise, 
iic.  unto  and  to  the  use  of  all  and  every  such  child  or  children  of 
my  body  lawfully  begotten,  as  I  shall  leave  or  have  living  at  the 
time  of  the  decease  of  my  said  daughter  H.  Prentice,  and  to  their 
heirs  and  assigns  for  ever,  as  tenants  in  common."  He  means  by 
the  words,  "  without  leaving  issue,"  without  leaving  issue  at  her 
death  ;  and  on  the  true  construction  of  the  devise  over  on  her  dying 
without  leaving  issue,  the  devise  to  such  other  children  of  the 
testator,  means  in  case  the  daughter  should  die  without  leaving 
issue  living  at  her  death ;  and  the  limitation  over,  there  being  a 
grandchild,  cannot  take  effect. 

Now  what  is  the  effect  of  the  first  series  of  limitations  ?  The 
events  that  have  happened  are,  that  Henrietta  Prentice  had  two 
children,  both  of  whom  predeceased  her,  but  one  left  a  child  who 
survived  Henrietta  Prentice.  I  think  that,  in  this  case,  the 
testator  uses  the  word  **  leave  "  in  the  sense  of  **  have."   That  mean- 

[  •2«9  ]  ing  has  *been  applied  to  the  word  "  leave  "  in  many  cases.  The 
testator  did  not  mean  to  make  it  a  condition  of  the  devise  that  the 
children  of  Henrietta  Prentice  should  survive  her.  The  words  are, 
"to  the  use  of  all  and  every  the  children  of  the  body  of  my 
daughter ;  "  but  in  case  she  shall  die  without  leaving  any,  then 
over.  These  words  do  not  refer  to  Henrietta  Prentice  leaving,  but 
to  her  having  children.  If  that  were  not  the  construction,  the 
testator  would  have  died  intestate,  since  there  is  no  gift  to  the 
grandchild,  and  the  gift  over  to  the  other  children  of  the  testator 
cannot  take  effect.  That  consideration  is  not  conclusive,  but  it 
helps  the  construction.  It  is  to  be  noticed  also  that  there  are  two 
other  devises  in  the  will,  one  for  Mary  Anne  and  her  children. 


VOL.  xciv.]  1852.    CH.     1  DREW.  269.  661 

another  for  a  son  and  his  children.  And  these  two  devises  are  Kx  parte 
precisely  in  the  same  language,  with  this  single  exception,  that  in 
llie  devise  to  the  son,  in  the  limitation  after  his  death,  the  words 
are  not  in  case  of  his  leaving,  but  of  his  having  more  tlmu  one 
child  ;  and  with  that  exception  the  devises  are  exactly  in  the  siime 
language.  That  change  in  the  language,  though  no  doubt  in  fact 
inadvertent,  may  be  used  to  show  the  meaning  of  the  testator  when 
he  is  imposing  an  apparent  condition.  I  think,  on  these  grounds, 
that  the  two  children  of  Henrietta  Prentice  took  vested  interests  as 
tenants  in  common  in  fee ;  each  of  them  it  appears  made  a  will. 
The  order,  therefore,  must  be  made  in  accordance  with  those 
devises. 

The  counsel  for  the  Company  not  being  present,  the  Court 
decided  they  must  pay  the  costs,  subject  to  anything  their  counsel 
might  have  afterwards  to  submit  on  that  point.  It  was  afterwards 
found  that  the  usual  order  in  such  matters  provided  for  the  excep- 
tion referred  to  in  the  80th  section  of  the  Lands  Clauses  Consoli- 
dation Act,  and  the  order  was  made  accordingly. 


MAYOR  OF  BASINGSTOKE  v.  LOED  BOLTON.  i8fi2. 

A4tr.  5, 6. 
(1  Drewry,  270—294.)  Pee.  9. 

[This  was  a  hearing  on  demurrer  of  a  suit  which  is  subsequently  reported  on 
the  final  hearing  in  3  Drewry,  50,  to  be  contained  in  a  later  volume  of  the 
Bevised  Beports.] 


SILVER  V.  STEIN  (I).  i852. 

(I  Drewry,  295—297  ;  S.  C.  21  L.  J.  Oh.  312.)  . 

The  44th  section  of  the  15  &  16  Vict.  c.  86,  did  not  apply  to  the  case   Kindkmley, 
where  the  estate  to  which  it  was  desired  to  appoint  a  representative  was  '"  ' 

the  estate  being  administered  by  the  Court.  *•    '  ^  -' 

A.  died  in  a  colony,  and  made  colonial  representatives  and  bequeathed 
his  residue  to  B.,  who  afterwards  died.  B.'s  representative  received  from 
A.'s  colonial  representatives  his  residue. 

The  representative  of  B.  was  also  a  creditor  of  A. :  Held,  that,  in  a 
creditor's  suit,  the  representative  of  B.  could  not  be  compelled  to  bring 
into  Court  the  money  so  paid  to  him  by  A.*s  colonial  representatives. 

This  was  a  motion  among  other  thinrrs  under  the  44th  section  of 
15  &  16  Viet.  c.  86,  for  the  appointment  of  a  person  to  represent 

(1)  The  44th  section  of  15  &  16  Vict.  Cify  of  Glasgow  Life  Assurance  Co. 
c.  86,  as  slightly  altered,  now  forms  (1876)  4  Ch.  D.  421.  40  L.  J.  Ch.  65. 
rule  46  of  Ord.  XVI.    See  Crosshtj  v.      36  h.  T.  285.— O.  A.  S. 
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Silver  the  estate  of  W.  H.  Lovewell,  who  died  in  the  Mauritius,  and  for 
Stein.  the  i^ayment  into  Court  of  a  sum  of  money  received  by  the 
defendant  Arnold. 

The  suit  was  a  creditor's  suit  for  the  administration  of  the  estate 
of  W.  H.  Lovewell,  and  was  instituted  against  Stein  and  another, 
the  colonial  representatives  of  the  deceased,  and  against  G.  Arnold. 

The  testator  W.  H.  Lovewell  had  by  his  will  given  the  residue 
of  his  estate  to  his  mother,  who  died,  making  G.  Arnold  her 
executor.  G.  Arnold  had  received  from  the  colonial  representatives 
of  W.  H.  Lovewell,  as  the  representative  of  Mrs.  Lovewell,  a  sum 
of  about  70Z.  as  and  for  the  balance  of  then*  testator's  estate. 
There  was  no  representative  of  the  testator  in  this  country. 

The  defendant  Arnold  swore  that  he  w^as  a  creditor  of  W.  H. 
Lovewell  to  an  amount  exceeding  the  70Z.,  for  maintenance  of  Mrs. 
Lovewell  during  the  lifetime,  and  by  the  express  order,  of  W.  H. 
Lovewell. 

[  296  ]  Mr.  Nalder,  for  the  motion. 

Mr,  Greene,  contra. 

The  Vicb-Chancellor  : 

As  to  the  first  part  of  the  notice  of  motion,  the  44th  section  of 
the  Chancery  Practice  Amendment  Act  does  not  appear  to  me  to  be 
intended  to  apply  to  cases  where  the  estate  to  be  represented,  is  the 
very  estate  which  is  being  administered  in  the  suit ;  but  only  to 
those  cases  where  a  certain  individual  who,  when  living,  was 
interested  in  the  suit  and  was  made  a  party,  has  died  ;  and  then 
the  Court  may  either  appoint  some  person  to  represent  that  party, 
or  may  proceed  without  any  representative. 

As  to  that  part  of  the  notice  of  motion  which  prays  an  order 
against  the  defendant  Arnold,  that  he  may  pay  into  Court  the 
money  which  he  has  received,  I  am  of  opinion  that  such  an  order 
ought  not  to  be  made. 

The  plaintiff,  a  creditor  of  the  original  testator — I  assume  him  at 
least  to  be  a  creditor,  as  he  so  represents  himself —has  a  right  to 
go  against  the  legal  personal  representative,  if  he  is  administering 
the  assets  of  the  testator,  and  as  against  him,  he  might  have  the 
money  in  his  hands  brought  into  Court.  But  this  defendant  is  not 
the  representative  of  the  testator  at  all.  He  is  a  person  who,  in 
his  character  of  personal  representative  of  the  legatee  of  the 
testator,  has  received  a  sum  of    money  as  the  balance  of  the 


VOL.  xciv.]  1852.     CH.     1  DREW.  296-297.  668 

testator's  estate  remaining  in  the  hands  of  the  colonial  executors.       Silver 
There  is  no  doubt,  of  course,  tliat  a  creditor  may  follow  the  assets        stkin. 
of  bis  debtor ;  but  not  into  the  hands  of  another  creditor  ;  he  may 
follow  them  into  the  hands  of  a  person  having  no  right. 

But  here  the  person  who  has  received  the  money  says  *he  has      [  *297  ] 
received  it  as  the  personal   representative  of  the  legatee  of  the 
original  debtor,  and  he  does  not  admit  that  he  has  it  in  his  hands. 
As  a<:rainst  the  legatee's  estate,  it  might  no  doubt  be  recovered,  if 
she  was  not  entitled  to  it. 

But  here  the  defendant  Arnold  says  that  even  if  his  testatrix 
was  not  entitled,  he  is  himself  a  creditor  of  the  original  testator  to 
a  larger  amount  than  the  sum  received  by  him,  and  that  in  that 
character  he  is  entitled.  And  if,  having  such  a  right,  he  has  got 
the  money  in  his  hands,  I  think  it  very  questionable  whether  the 
Court  could  compel  him  to  give  it  up.  I  think  there  is  on  this 
motion  no  ground  for  ordering  the  money  into  Court. 


WHITE  V.  WILSON  (1).  i862. 

(I  Drewry,  298—306;  S.  C.  22  L.  J.  Ch.  62;  17  Jur.  15;  1  W.  R.  47.)  

A.  made  his  will,  and  gave  personalty  to  B.,  a  married  woman,  for  life,  y  .q^       ' 
and  after  her  death  as  she  should  appoint,  and  in  default  of  appointment,         r  jgoi 

to  her  husband. 

B.  had  three  children,  and  by  her  will  she  appointed,  after  her  husband*8 
death,  2,000/.  between  two  of  her  children,  and  1,500/.  to  the  other,  and  she 
appointed  the  residue  to  her  three  children  by  name,  in  such  manner  as  her 
husband  should  appoint  by  will.  lie  by  his  will  appointed  500/.  to  one  of 
the  children  ;  (      )  /.  to  another,  and  the  residue  to  the  third : 

Held,  that  the  husband  had  no  power  to  exclude  either  of  the  children ; 
that  his  appointment  was  therefore  bad ;  and  that  the  appointment  of  the 
wife  took  effect  in  favour  of  the  three  children. 

Lord  Chedworth  by  his  will  gave  13,000/.  in  trust,  to  invest  the 
same  in  the  funds,  and  pay  the  interest  thereof  to  Mary  Howard, 
then  the  wife  of  William  Howard,  [for  her  separate  use ;  and  after 
her  decease  to  pay  the  principal  money  to  such  person  as  the  said' 
Mary  Howard  should  appoint ;  and  in  default  of  appointment,  to 
her  husband,  the  said  William  Howard  ;  or  in  case  he  predeceased 
her,  to  her  children.  Mary  Howard  made  her  will  dated  the  23rd 
March,  1842,  which  recited  that,  in  a  suit  in  Chancery,  in  a  cause 

(1)  Bulteel  V.  Plummet  (1869)  L.  R.  exclude  any  particular  object  of  the 

8  Eq.  585,  reversed,  L.  R.  6  Ch.  IGO,  23  power,  the  principal  point  in  this  case 

L.T.  753.  Asunder37&38  Vict,  c  37,  will  have  little  future  application.— 

appointments  made    since    the    30th  0.  A.  S. 
July,  1874,  in  exercise  of  a  power  may 
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White  entitled  White  v.  Wilson,  the  said  legacy  or  sum  of  13,000Z.  was 
Wilson,  laid  and  invested  in  the  purchase  of  19,082/.  11«.  4//.  Bank  3/.  per 
cent.  Annuities  in  the  name  of  the  Accountant-General,  and  she 
thereby  appointed  the  said  19,082/.  lis.  4(1.  Bank  3/.  per  cent. 
Annuities  to  her  husband  the  said  William  Howard,  upon  trust, 
within  six  months  after  her  decease  to  transfer  to  her  son  John 
William  Howard  1,000Z.  Annuities,  part  of  the  said  fund,  and  to 
her  son  Frederick  Robert  Howard  1,000Z.  Annuities,  other  part  of 
the  said  fund,  and  to  her  daughter  Harriett  Mary  Ann  Howard 
5,0001.  Annuities,  further  part  of  the  said  fund,  for  her  separate 
use,  and  to  her  said  husband  5,500/.  Annuities,  further  part  of  the 
said  fund,  to  enable  him  to  discharge  certain  liabilities  devolving 
upon  him  at  her  decease,  and  for  his  own  use ;  and  she  thereby 
directed  that,  after  payment  of  such  legacies,  her  funeral  expenses, 
and  the  charges  of  proving  that  her  will,  and  all  incidental  costs, 
charges,  and  expense,  which  the  said  William  Howard  might  be 
put  to  in  or  about  the  execution  of  that  her  will,  and  otherwise 
relating  thereto,  the  residue  of  the  said  fund  of  Bank  Annuities  be 
set  apart  and  invested  in  Bank  Annuities  or  on  mortgage  as  he 
might  think  best,  and  the  dividends  or  interest  thereof  be  received 
and  retained  by  him  during  his  Ufe ;  and  as  to  the  principal  sum 
constituting  such  residue,  she  directed  and  appointed,  gave  and 
bequeathed  out  of  the  same,  after  the  decease  of  the  said  William 
Howard,  the  sum  of  2,000/.,  in  equal  shares,  to  and  between  her 
said  sons  John  William  Howard  and  Frederick  Robert  Howard ; 
also  the  sum  of  1,500/.  to  her  said  daughter  Harriett  Mary  Ann 
Howard  for  her  separate  use ;  and  also  the  sum  of  100/.  to  her 
grand-daughter  Catherine  Harriett  Howard,  and  the  residue  thereof 
to  her  children  the  said  John  William  Howard,  Frederick  Robert 
Howard,  and  Harriett  Mary  Ann  Howard,  or  iheir  respective 
executors  and  administrators,  in  such  manner  as  her  said  husband 
William  Howard  should,  in  and  by  his  last  will,  appoint. 

Mr,  Howard  duly  made  his  will  dated  the  14th  August,  1851,  as 
[  301  ]  follows :]  "  This  is  the  last  will  and  testament  of  me,  William 
Howard,  of  number  42,  Western  Villas,  Blomfield  Road,  in  the 
county  of  Middlesex,  gentleman.  Whereas,  in  and  by  the  last  will 
and  testament  of  my  late  wife  Mary  Howard,  she  hath  directed  that 
the  residue  of  the  sum  of  19,082/.  11^.  id.  8/.  per  cent.  Bank 
Annuities,  in  her  will  more  particularly  mentioned,  after  the  transfer 
and  payment  thereout  of  the  funeral  and  testamentary  expenses, 
legacies,  debts,  and  liabilities  therein  referred  to,  shall,  upon  my 
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decease,    be    paid  to  John   William   Howard,   Frederick  Robert       White 
Howard,  and  Harriet  Mary  Ann  Howard,  in  such  shares  and  pro-       wilson. 
portions  as  I  shall  by  my  last  will  and  testament  direct  or  appoint. 
Now  in  exercise  of  such  power,  I  do  hereby  direct,  order,  and  appoint 
the  sum  of  500Z.  sterling  to  be  paid  to  the  said  Harriett  Mary  Ann 
Howard ;    the   sum   of  (  )  sterling  to   be   paid   to  the  said 

Frederick  Robert  Howard,  (he  having  been  already  more  than 
sufficiently  provided  for,)  and  the  residue  and  remainder  thereof 
to  be  paid  to  the  said  John  William  Howard." 

Mary  Howard  died  in  1851,  leaving  three  children  surviving.  W. 
Howard  died  in  1852. 

A  petition  was  now  presented  on  behalf  of  John  William  Howard 
and  another,  claiming  a  sum  as  residue  ^ (after  raising  the  several      [  *d02  ] 
sums  of  2,0(X)Z.,   1,500Z.,  and   100/.,  given   by  the  will  of  Mrs. 
Howard,  and  the  500Z.  given  by  the  will  of  W.  Howard,)  as  passing 
to  him  under  the  will  of  W.  Howard. 

Mr.  Daniell  and  Mr.  C.  Clement  Berkeley,  for  the  petition  : 

*  *  The  two  instruments,  the  will  of  the  wife  and  the  will  of  the 
husband,  must  be  read  together ;  and  if  you  so  read  them,  all  the 
children  take  some  share.     *     *     * 

Mr.  Amphlett,  for  F.  R.  Howard,  who  claimed  as  *one  of  the      [  •303] 
children  entitled  in  default  of  appointment  of  the  husband,  [cited 
AUeway  v.  Alloway  (l)  and  Kemp  v.  Kemp  (2)]. 

Mr.  Speedy  for  another  child  in  the  same  interest : 

The  only  appointment  which  takes  effect  is  that  made  by  the 
wife.     *     *     * 

Mr.  Danielly  in  reply.     *     *     * 

The  Vicb-Chancellor  referred  to  the  will  of  Lord  Chedworth, 
and  proceeded  as  follows :  The  wife  exercised  her  power,  a  general 
absolute  power  to  appoint,  at  any  rate  by  will.  Now  it  is  not  ques- 
tioned that  her  will  was  a  valid  execution  of  her  power,  and  by  it, 
reciting  her  power,  she  appoints.  (The  Vice-Chancelloe  referred 
to  the  will  of  Mrs.  Howard.)  Now  it  is  not,  as  I  understand,  con- 
tended that  Mrs.  Howard  had  no  power  to  delegate  to  her  husband  her 
power  to  appoint,  and  if  it  had  been  so  contended,  I  should  decide 
that  the  argument  could  not  be  sustained.  It  is  clear  that  when  a 
(1)  65  E.  B.  717  (4  Dr.  &  War.  380).  (2)  5  R.  R.  182  (5  Vos.  849). 
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White  person  hasanabsolutepowerofappoiufcment,  he  may  appoint  to  certain 
vviLaoN.  '  persons  or  classes  of  persons  in  such  shares  as  another  person  shall 
nominate.  The  question  then  is,  did  Mr.  Howard  exercise  his  power, 
and  what  is  the  effect  of  his  act  ?  (The  Vice-Chancbllor  referred  to 
the  will  of  Mr.  Howard.)  .  Now,  with  reference  to  the  intention  of 
Mr.  Howard,  it  is  contended  that  he  must  have  intended  that  F.  B. 
Howard  being,  as  he  recites,  more  than  sufficiently  provided  for,  he 
did  not  intend  to  appoint  to  him.  But  it  is  not,  I  think,  at  all  clear 
that  he  did  not  mean  to  appoint  something  to  F.  R.  Howard- 
Assuming  that  the  will  was  prepared,  as  stated,  by  a  professional 
[  *365  ]  person,  with  blanks  to  be  filled  up,  it  seems  that  he  filled  *up  the 
blank  left  for  Harriett's  name,  and  left  that  for  Frederick  Robert 
not  filled  up.  That  does  not  conclusively  show  that  he  intended  to 
leave  the  blank  altogether.  He  may  have  felt  hesitation,  and 
deferred  the  consideration  of  what  should  be  inserted  to  be  paid  to 
his  son  F.  R.  Howard.  If  he  had  intended  to  appoint  nothing  to 
that  son,  he  would  not  have  allowed  the  clause  to  remain  at  all ; 
for  to  say,  I  appoint  nothing  to  be  paid  to  Frederick  Robert  would 
have  been  nonsense.  Looking  therefore  at  the  language  of  the 
testator,  there  is  no  conclusive  evidence  that  he  intended  to  give 
nothing  to  this  son.  But  even  if  I  could  suppose  he  had  an  express 
intention  to  appoint  nothing  to  one  of  his  children,  still  if  the  power 
given  to  him  did  not  justify  him  in  making  an  exclusive  appoint- 
ment, then,  although  if  he  had  given,  as  it  has  been  suggested,  five 
shillings,  that  would  have  been  good,  yet  as  he  has  given  nothing, 
I  cannot  determine  that  a  power  to  appoint  to  three,  authorizes  an 
appointment  to  two.  The  result  is,  that  the  husband's  appointment 
had  no  operation  at  all ;  as  to  one  of  the  children  he  has  appointed 
nothing,  and  such  an  exclusive  appointment  was  not  justified.  The 
terms  of  the  power  given  to  him  are  express :  the  wife,  having  a 
general  power,  determines  who  are  the  parties  to  take ;  she  does 
not  leave  it  to  her  husband  ;  she  determines  who  is  to  take,  leaving 
it  only  to  her  husband  to  determine  the  manner  in  which  they  should 
take.  The  question  then  comes,  whether,  on  the  construction  of 
Mrs.  Howard's  will,  she  gives  to  her  children,  &c.  (The  Vicb- 
Chancellor  referred  to  the  passage,  p.  664.)  Now  on  the  autho- 
rities it  is  clear,  that  if  a  person,  having  power  to  give,  gives 
to  certain  persons  as  another  shall  appoint,  and  that  other  makes 
no  appointment,  assuming  it  to  be  a  bequest,  there  is  an  implied 
gift  to  the  objects  of  the  gift,  if  the  power  is  not  exercised  by  the 
1       party  having  the  right  to  exercise  it ;  and  that  being  *the  effect,  if 
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it  had  been  a  bequest  by  Mrs.  Howard,  should  a  diflFerent  construction  White 
be  adopted  because  it  is  an  appointment  by  her  of  Lord  Ched worth's  'wilson. 
estate  ?  The  authority  to  her  is  general  and  absolute.  I  assimilate 
the  questions  of  bequest  and  appointment,  merely  for  the  purpose  of 
determining  whether  there  is  any  different  rule  of  construction  as 
between  the  two ;  and  I  think  there  is  no  reason  for  saying  that 
there  is  any  distinction.  I  am  on  the  whole  of  opinion,  that  the 
effect  is,  that  Mrs.  Howard  has  well  appointed  the  residue  of  her 
property,  in  default  of  her  husband  exercising  his  power,  to  the 
three  children  named ;  and  the  order  will  be  accordingly,  that  the 
residue  will  be  divided  between  those  three  children. 


ROBINSON  V.  HARRISON.  i852. 

(1  Drewry,  307.)  IL.  ' 

A  PETITION  was  presented  by  a  single  woman,  and  answered  on  ''^'^emlet, 

the  1st  December.    On  the  2nd,  before  the  petition  was  in  the  [  307  ] 
paper,  she  married. 

Mr.  Metcalfe  applied  for  leave  to  amend  the  petition,  by  making 
it  the  petition  of  the  husband  and  wife,  without  a  fresh  stamp. 

The  Vicb-Chancellor,  having  conferred  with  the  other  Judges, 
held  with  their  concurrence,  that  the  petition  might  be  amended 
without  a  fresh  stamp. 

BOWEN  V,  PRICE.  1852. 

(1  Drewry,  307.) 
Old  practice.     Delivery  of  interrogatories. 
[See  now  Ord.  XIX.  r.  10.] 


KING  V.  MULLINS.  i852. 

Dee,  21. 
(1  Drewrj',  308—311 ;  S.  C.  nom.  King  v.  Mailings,  20  L.  T.  O.  S.  178.)  

A  trustee,  paying  the  trust-money  in  strict  accordance  with  the  tenor  of  y  .^^       ' 

the  trusts,  is  not  entitled  to  a  release  by  deed ;  stciis,  if  he  is  called  upon  to         .  ^^^  •. 
depart  from  the  strictly  expressed  trusts. 

Where  a  trust  was  created  by  parol  for  A.  for  life,  and  to  provide  for  her 
funeral  expenses,  remainder  to  her  two  children,  and  the  tenant  for  life 
and  remaindermen  called  for  payment : 

Held,  that  the  trustee  might  lawfully  insist  on  a  release  under  seal. 

In  this  case  a  trust  had  been  created  by  parol  of  a  small  sum  of 
money  for  A.  for  life,  remainder  to  B.  for  life,  and  to  pay  the 
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Kino        expenses  of  her  funeral,  remainder  to  her  two  children.     A.  died, 

Mdllikh.     a^tl  then  B.  and  her  children  joined  in  calhn^  upon  the  trustee  to 

pay   the   trust   fund   to   them.     One   question    was,    whether   the 

trustee  was  entitled  to  a  release  under  seal,  or  whether  only  to  a 

receipt  expressing  the  nature  and  satisfaction  of  the  trusts. 

Mr.    Lewin,   for   the   cestuis   que    trust,  [cited   Chad  wick  v, 
Ileatley  (  )]. 

Mr.  Wigram  and  Mr.  Roxbtirgh,  for  the  trustee,  [distinguished 
Chadicick  v.  Heatley : 

All  that  was  decided  there  was,  that  where  the  effect  of  the  trusts 
is  beyond  all  dispute,  and  the  only  question  is,  whether  the  account 
is  correct,  and  the  balance  correctly  ascertained,  the  trustee  is 
entitled  to  have  his  accounts  examined  and  passed,  and  to  have  a 
receipt  in  full  of  all  demands  in  respect  of  the  accounts.  They 
cited  Goldsmid  v.  Goldsinid{2).] 

[  810  ]  Mr.  Lewin,  in  reply. 

The  Vicb-Chancbllor  : 

[  *3ll  ]  On  the  question  whether  it  is  the  strict  right  of  a  ^trustee  to 

demand  a  formal  release ;  I  am  of  opinion  that  in  the  case  of  a 
declared  trust,  where  the  trust  is  apparent  on  the  face  of  a  deed ; 
the  fund  clear ;  the  trust  clearly  defined ;  and  the  trustee  is  paying 
either  the  income  or  the  capital  of  the  fund ;  if  he  is  paying  it  in 
strict  accordance  with  the  trusts,  he  has  no  right  to  require  a 
release  under  seal.  It  is  true  that  in  the  common  case  of  executors, 
when  the  executorship  is  being  wound  up,  it  is  the  practice  to  give 
executors  a  release.  An  executor  has  a  right  to  be  clearly  dis- 
charged, and  not  to  be  left  in  a  position  in  which  he  may  be 
exposed  to  further  litigation ;  therefore  he  fairly  says,  unless  you 
give  me  a  discharge  on  the  face  of  it  protecting  me,  I  cannot  safely 
hand  over  the  fund ;  and  therefore  it  is  usual  to  give  a  release ;  but 
such  a  claim  on  the  part  of  a  trustee  would  in  strictness  be 
improper,  if  he  is  paying  in  accordance  with  the  letter  of  the  trust. 
In  such  a  case  he  would  have  no  right  to  a  release.  That,  how- 
ever, is  not  this  case;  here  there  is  no  deed  at  all,  no  writing 
declaring  the  trust ;  there  is  a  small  sum  of  money  in  the  hands  of 
the  plaintiff,  with  nothing  but  a  verbal  expression  of  the  trusts. 
The  evidence  showing  what  the  trusts  were,  indicates  that  upon 
(1)  70  K.  B.  166  (2  Coll.  137).  (2)  2i  B.  R  98  (I  T.  &  B.  445). 
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the  very  tenor  of  those  trusts,  they  could  not  he  completely  carried        Kixa 

out  until  the  death  of  the  tenant  for  life.     Considering  that,  in  the     mulliks. 

ih'st  place,  there  was  no  writing  to  indicate  either  what  the  trusts 

>Yere  or  the  amount  of  the  trust  fund ;  and,  in  the  second  place, 

that  what  the  trustee  has  been  asked  to  do  is  not  in  accordance 

with  the  tenor  of  the  trusts,  I  am  of  opinion  that  in  this  case  it  was 

not  illegal  in  the  trustee  to  demand  a  release  by  deed. 


WHITE   V.  COHEN  (1).  1862. 

Dec,  21. 

(1  Drewry,  312—318.)  

A  bill  WJI8  tiled  b)'  a  married  woman  in  resjiect  of  certain  houses  forming    '^indebslky, 
juirt  of  lier  separate  property,  alleging  a  nuisance  by  reason  of  a  noisy  trade         .    *  ,  ' 
which  depreciated  the  value  of  the  houses  and  disturbed  the  rest  of  the         '- 
tenants,  who  threatened  to  leave  her  houses,  one  of  which  was  occupied  by 
herself  and  her  husband. 

The  evidence  as  to  the  nuisance  was  conflicting,  and  no  action  had  been 
brought : 

Held,  that  the  nuisance,  if  there  was  one,  was  not  iiTemediable,  but 
capable  of  compensation  by  damages;  and  there  could  be  no  injunction  till 
the  right  was  established  at  law. 

Thb  bill  in  this  case  was  filed  by  Jane  White,  by  her  next  friend, 
against  Philip  Cohen,  against  Charles  Frederick  White,  the  husband 
of  the  plaintiff,  and  against  some  other  persons.  It  alleged  that 
the  plaintiff  *s  father  bequeathed  to  her  certain  leasehold  property 
at  Kennington,  and  that  on  the  marriage  of  the  plaintiff  with  the 
defendant,  C.  F.  White,  a  settlement  was  executed,  by  which 
certain  houses,  viz..  No.  18,  Pilgrim  Street,  Nos.  7  and  8,  Montford 
Place,  and  17  and  19,  Pilgrim  Street,  were  settled  on  the  plaintiff 
for  her  life  for  her  separate  use.  That  in  the  month  of  August,  1851, 
Ward  and  Patteson  erected  upon  land  of  their  own,  closely  adjoining 
plaintiff's  leasehold  houses,  a  glass  bottle  manufactory,  and  thence- 
forth conducted  the  business  of  such  factory  so  as  not  to  be  a 
nuisance  or  annoyance  to  the  neighbourhood,  or  to  the  plaintiff, 
or  the  tenants  of  her  dwelling-houses;  that  in  the  month  of 
August,  1852,  Ward  and  Patteson  sold  their  factory  and  business 
to  the  defendant,  Philip  Cohen,  who  had  since  conducted  and 
carried  on  in  the  said  factory  the  said  business  of  glass-bottle 
making  in  such  a  manner  as  to  become  an  intolerable  nuisance  and 
annoyance  to  the  neighbourhood,  and,  in  particular,  to  the  plaintiff, 
and  her  husband  and  family,  and  to  the  tenants  of  the  said  dwelling- 
houses.     The  plaintiff  and  her  husband  and  family  resided  in  one 

(1)  aturges  v.  Bridgvmn  (1878)  11  Ch.  Div.  852,  48  L.  J.  Ch.  785,41  L.  T.  219. 
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White  of  the  houses,  No.  7,  Montford  Place,  and  the  others  were  let  to 
CoHJBN,  respectable  tenants  at  rents  varying  from  18Z.  to  26Z.  per  year ;  and 
[•313]  then  *followed  these  allegations:  The  works  of  the  defendant, 
Philip  Cohen,  at  the  said  factory  have  lately  been,  and  still  are, 
carried  on  chiefly  or  very  much  by  night,  and  also  on  Sundays, 
and  the  noise  occasioned  thereby  is  so  great  as  to  disturb  the 
rest  of  the  several  persons  residing  in  the  said  dwelling-houses,  and 
to  prevent  their  sleeping.  The  mode  in  which  the  said  works  are 
carried  on  by  the  defendant,  Philip  Cohen,  tends  greatly  to 
depreciate  the  value  of  the  said  dwelling-houses,  and  several  of  the 
tenants  threaten  to  leave  the  same  in  consequence  thereof. 

The  bill  prayed  an  injunction  to  restrain  the  defendant  Cohen 
and  his  agents  from  carrying  on  the  said  business  and  works  of  the 
said  glass-bottle  making  at  the  said  factory  occupied  by  him,  or 
from  carrying  on  the  same  in  such  manner  as  to  occasion  any 
nuisance,  disturbance,  and  annoyance  to  the  plaintiff,  and  her 
husband  and  family,  residing  in  their  said  dwelling-house  in 
Montford  Place,  or  to  the  tenants  and  occupiers  of  the  others  of 
the  said  dwelling-houses  in  Montford  Place  and  Pilgrim  Street. 

A  motion  was  now  made  for  an  injunction  in  the  terms  of 
the  prayer  of  the  bill  against  Cohen.  [Affidavits  were  filed 
in  support  of  the  motion,  one  of  the  allegations  of  which 
was :]  "  That  the  works  of  the  defendant  had  lately  been  and 
were  still  chiefly  carried  on  by  night,  and  also  on  Sundays, 
and  the  noise  occasioned  thereby  was  so  great  as  to  disturb 
the  rest  of  the  deponents  and  of  the  other  persons  residing  in 
the  plaintiff's  dwelling-houses,  and  to  prevent  their  sleeping  at 
night ;  they  said  that  such  disturbances  at  night  had  not  been 
confined  to  particular  instances,  but  had  been  continued  generally, 
[  *3i^  ]  and  in  a  greater  or  less  degree  since  *the  defendant  had  carried  on 
his  works.  *  *  The  plaintiff  swore  that  the  mode  in  which  the 
defendant  carried  on  his  business  tended  greatly  to  depreciate,  and 
did,  in  fact,  depreciate,  the  value  of  her  property,  and  that  several 
of  the  tenants  threatened  to  leave  in  consequence.  The  fact  of  the 
great  and  continual  noise,  and  of  its  disturbing  their  rest  at  night, 
was  also  verified  by  some  of  the  plaintiff's  tenants,  and  they  said 
[  *S16  ]  that  they  *could  not  continue  as  tenants,  and  did  not  intend  to 
continue  to  occupy  the  premises  occupied  by  them,  unless  the 
nuisance  were  discontinued.  Then  it  was  sworn  that  the  houses 
17  and  18,  Pilgrim  Street  were  distant  fifty-three  feet  from  the 
factory,  that  19,  Pilgrim  Street  was  sixty-nine  feet  from  it,  and 
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7  and  8,  Montford  Place  were  seventy  feet  from  it.     This  was  the       Wiutb 
material  evidence  on  the  part  of  the  plaintiff.  Cou'bk. 

[The  affidavits  on  behalf  of  the  defendant  Cohen,  which  included 
affidavits  by  several  witnesses  residing  in  the  immediate  neighbour- 
hood, negatived  the  general  allegation  of  the  plaintiff's  evidence,  as 
to  the  noise  being  a  nuisance.] 

Mr.  Bacon  and  Mr.  J.  T.  Humphry,  for  the  motion.  t  ^^^  ] 

The  Vice-chancellor,  before  hearing  them  upon  the  merits, 
suggested  a  preliminary  difficulty  arising  out  of  the  frame  of  the  suit ; 
whether  the  plaintiff  could  sue  alone^  or  by  her  next  friend,  in 
respect  of  a  personal  nuisance  to  herself  and  her  husband.  If  she 
sues  only  on  the  ground  of  injury  to  her  property,  that  is  not  of 
itself  a  nuisance.  Suppose  the  plaintiff  was  away  at  a  great  dis- 
tance from  her  property,  and  the  bill  alleged  great  injury  to  the 
value  of  her  property,  but  no  personal  annoyance  to  herself ;  it  has 
been  repeatedly  decided  that  mere  diminution  of  value  in  property, 
is  not  a  ground  of  proceeding  as  for  a  nuisance. 

Mr.  Bacon  and  Mr.  Humphi'y  cited  Elmhirst  v.  Spencer  (1)  and 
Soltaa  V.  De  Held  (2) : 

This  is  a  case  of  mixed  kind:  it  is  injury  to  property,  productive 
of  nuisance.  It  is  not  mere  nuisance  personally  to  the  plaintiff  and 
her  husband,  but  it  is  that  species  of  annoyance  which  prevents 
her,  through  herself  and  through  her  tenants,  from  enjoying  her 
property  in  the  way  in  which  she  is  entitled  to  enjoy  it,  viz.  as  her 
separate  estate.  It  would  be  improper  to  join  her  husband  with 
her,  because  the  nuisance  is  not  mere  personal  nuisance,  but 
nuisance  combined  with  injury  to  property ;  and  he  has  no  interest 
in  the  property.  It  may  be  true  that  mere  depreciation  of  property 
is  no  nuisance  ;  but  all  nuisance  is  in  respect  of  the  enjoyment  of 
some  right  of  property ;  and  there  can  be  no  nuisance  in  point  of 
law,  except  as  connected  with  some  such  enjoyment. 

Mr.  Daniell  and  Mr.  Elderton,  for  the  defendant,  were  not        [  3i8  ] 
called  upon. 

The  Vicb-Chancbllor  : 

The  question  now  before  me  is,  whether,  until  an  action  has  been 
brought,  the  defendant  ought  to  be  restrained  from  carrying  on  his 

(1)  86  R.  R.  16  (2  Mac.  &  G.  45).  (2)  89  R.  R.  245  (2  Sim.  N.  S.  133). 
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Cohen. 


works :  that  is  the  only  question.  It  is  not  disputed  that  this 
Court  cannot  permanently  restrain  acts  alleged  to  be  nuisance,  until 
a  court  of  law  has  declared  that  they  do  constitute  nuisance.  If  in 
the  interim,  on  a  bill  being  filed,  I  restrain  the  defendant,  I  am 
pro  tanto  acting  on  the  assumption  that  there  is  a  nuisance.  Now, 
no  doubt  if  the  nuisance,  supposing  it  to  be  one  in  point  of  law, 
were  one  of  an  irremediable  kind,  one  not  capable  of  compensation, 
this  Court  might  impose  terms,  pending  the  trial  of  the  question  of 
nuisance,  to  protect  the  property  in  its  existing  state.  But  in  a 
case  where  the  only  questions  are  mere  inconvenience  to  ihe  parties 
by  the  alleged  noise  disturbing  more  or  less  their  sleep,  or  in 
reference  to  the  diminution  of  value  of  the  plaintiff's  property  ;  in 
either  case  the  injury  is  not  irremediable,  but  is  capable  of  com- 
pensation in  damages.  I  feel  so  much  doubt,  also,  whether  the 
plaintiff  can  maintain  this  suit  at  all,  that  I  should  feel  great  diffi- 
culty on  that  ground  alone ;  and  on  the*  whole,  until  it  shall  first 
have  been  determined  at  law  that  there  is  a  nuisance;  and, 
secondly,  that,  if  there  is  a  nuisance,  the  plaintiff  has  taken  the 
right  course,  considering  that  this  bill  rests,  as  it  appears  to  me 
that  it  does,  merely  on  the  ground  of  diminution  in  value  of  the 
property ;  I  think  the  only  order  that  I  can  make  will  be  for  the 
motion  to  stand  over,  with  liberty  for  the  plaintiff  to  bring  such 
action  as  she  may  be  advised. 


1853. 
Jan.  11. 

KiNDBIlSLEY, 

V..C. 

[319] 


In  ee  BUETT'S  ESTATE  (1). 

(1  Drewry,  319-321.) 

A  bequest  was  made  of  leasehold  property  to  A.  and  B..  their  executors 
and  administrators,  as  trustees.  B.,  the  surviving  trustee,  by  his  will 
bequeathed  all  trust  estates  vested  in  hiru  to  C.  and  D.,  their  hein«, 
executors,  administrators  and  assigns,  on  the  trusts  affecting  the  same; 
and  he  appointed  C,  D..  and  E.,  executors  of  his  will:  Held,  that  C.  and 
D.  took  only  the  legal  estate,  and  that  neither  C.  and  D.,  by  themselves, 
nor  C,  D.,  and  E.  were  capable  of  executing  the  trusts. 

On  this  petition,  the  object  of  which  was  to  have  the  dividends 
of  a  sum  of  money  which  had  been  paid  into  Court  by  a  Railway 


(1)  See  now  the  Conveyancing  Act, 
1S81,  s.  30,  which  vests  all  trust 
estates  (other  than  copyholds)  in  the 
general  peraonal  representatives  of  the 
last  surviving  trustee  who  dies  after 
1881,     notwithstanding    any     testa- 


mentary disposition  by  heirs  to  the 
contrary:  as  to  which  see  lu  re 
Parker's  Trusts  [1894]  1  Ch.  707,  03 
L.  J.  Ch.  316,  70  L.  T.  165 ;  and  see  abo 
the  note  to  Coolce  v.  Crawford  (13  Sim. 
91)  in  60  K.  E.  at  p.  303.— O  A.  S, 
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Company,  paid  out  to  the  petitioners,  a  question  arose  as  to  the        in  re 
power  of  trustees  to  bequeath  the  trusts. 

The  will  of  John  Burtt  was  as  follows : 

He  gave,  among  other  things,  to  John  Bicbards  and  Bobert 
Bromfield  Potter,  their  executors  and  administrators,  all  his  lease- 
hold messuages,  tenements,  or  dwelling-houses  situate  and  being  in 
or  near  to  Livery  Street  and  Cox  Street,  respectively  in  Birmingham, 
and  all  and  every  his  ground  rents  payable  for  lands  there  situate, 
and  all  other  his  personal  estate,  to  hold  unto  the  said  John  Bichards 
and  Bobert  Bromfield  Potter,  their  executors  and  administrators, 
upon  crust  out  of  the  rents  and  profits  thereof  to  pay  the  ground 
rents  and  all  necessary  outgoings,  and  to  keep  the  same  leasehold 
estate  in  good  and  sufficient  repair,  and  subject  thereto,  upon  trust  to 
pay  and  apply  the  said  rents  and  profits  to  and  among  the  persons 
and  in  the  manner  in  his  will  mentioned ;  and  the  said  testator 
thereby  appointed  John  Bichards  and  Bobert  Bromfield  Potter 
executors  thereof. 

Bichards  died  in  1883.    Bobert  Bromfield  Potter  ♦died  in  1852,      [  ♦320  ] 
having  first  made  his  will  and  a  codicil  thereto. 

By  his  will,  which  bore  date  the  2nd  of  February,  1848,  he  gave, 
devised,  and  bequeathed  all  the  estates  vested  in  him  on  any  trust, 
or  by  way  of  mortgage,  to  the  petitioners  and  to  one  Thomas  Clarke, 
their  heirs,  executors,  administrators,  and  assigns,  according  to  the 
respective  nature  and  quality  thereof  respectively,  to  hold  the  same 
upon  the  same  trusts  and  for  the  same  purposes  for  which  he 
held  the  same,  and  to  be  disposed  of  accordingly ;  and  he  thereby 
appointed  his  wife  executrix,  and  the  petitioners  and  the  said 
Thomas  Clarke,  executors  of  his  will. 

Bobert  Bromfield  Potter,  by  the  codicil  to  his  will  which  bore 
date  the  18th  of  April,  1852,  revoked  the  appointment  of  Thomas 
Clarke,  as  an  executor  and  trustee  of  his  will,  but  did  not  other- 
wise alter  his  will  so  far  as  was  material  to  the  question. 

On  the  petition  being  opened,  the  Vicb-Chancbllob  observed, 
that  he  did  not  see  that  the  petitioners  were  the  trustees  of  Burtt's 
will.  B.  B.  Potter  had  no  authority  to  bequeath  the  execution  of 
the  trust.    He  could  only  pass  the  legal  estate. 

Mr.  Sargent,  for  the  petitioners,  then  applied  for  leave  to  amend 
by  joining  the  name  of  the  widow  of  Potter  to  those  of  the  peti- 
tioners, thus  making  the  petition  that  of  the  executors  of  Potter. 
He  contended  that  if  Potter  had  not  attempted  to  bequeath  his 
R.R. — ^voL.  xcnr.  48 
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In  re 

BUETT. 

I  •821  ] 


trust,  his  executors  would  unquestionably  have  been  competent 
trustees ;  and  that,  by  thus  amending  the  petition,  and  making  the 
trustees  of  Potter's  will  and  Elizabeth  *Potter  all  co-petitioners,  the 
petition  would  be  that  of  both  classes, — that  of  the  legatees  of  the 
legal  estate,  and  also  that  of  E.  B.  Potter's  executors. 

The  Yice-Ghancellor  held,  that  neither  the  petitioners  alone  as 
trustees,  nor  the  petitioners  joined  with  the  other  executrix,  could 
exercise  the  trusts ;  he  said  the  testator  had  himself  declared  that 
his  executors  as  such,  should  not  be  trustees ;  and  since  by  the 
bequest,  he  had  taken  away  the  legal  estate  from  those  persons  who 
ought  otherwise  to  have  been  the  trustees,  the  appointment  of  new 
trustees  was  requisite.  ^ 


1853. 
Jan.  17. 

KlNDERSIJST, 
V.-C. 
I  321  ' 


[  ♦322  J 


In  re  HOLMES'  TEUSTS(l). 

(1  Drewry,  »21— 325.) 

A  testator  gave  legacies  to  various  legatees  by  name,  and  some  to  classes 
described,  but  the  persons  composing  which  were  not  named;  he  gave  his 
residue  to  his  legatees  specially  named,  except  one  of  the  classes  described : 
Held,  that  this  showed  that  by  the  words  '*  specially  named,"  the  testator 
meant,  ** described,**  or  ** mentioned'*;  and  that  aU  the  legatees,  whether 
named,  or  only  described,  took  shares. 

W.  Holmes  by  his  will  devised  and  bequeathed  his  freehold  and 
leasehold  estates,  and  the  residue  of  his  property,  estate,  and  effects, 
both  real  and  personal,  to  trustees,  in  trust  to  sell  his  freehold  and 
leasehold  estate,  and  to  get  in  his  personal  estate,  and  to  stand 
possessed  of  the  produce,  in  trust,  out  of  a  competent  part  of  his 
personal  estate,  to  purchase  so  much  3{.  per  cent.  Consols  as  would 
produce  a  yearly  dividend  of  U.  12«.,  in  the  joint  names  of  the  vicar, 
and  the  churchwardens,  and  overseers  of  the  poor  for  the  time 
being  of  the  parish  of  *Lewisham,  to  be  held  by  them  upon  trust, 
and  to  the  intent  and  purpose  that  the  vicar,  churchwardens,  and 
overseers  of  the  poor  for  the  time  being  of  the  said  parish,  and  their 
successors  for  ever,  should  lay  out  the  said  yearly  dividend  or  sum 
of  5Z.  12«.  yearly  and  every  year  for  ever,  in  the  purchase  of  seven 
pairs  of  blankets,  and  distribute  the  said  blankets  on  St.  Thomas' 
Day,  unless  that  feast  should  happen  on  a  Sunday,  and  then  on 
the  Monday  following  St.  Thomas'  Day,  in  every  year  for  ever,  to 
and  amongst  seven  poor  and  industrious  families,  parishioners  of 
Lewisham  aforesaid,  who  should  not 'be  receiving  parochial  relief, 
and  who  should  not  also,  during  the  year  in  which  such  distributions 

(1)  Seak'Hayne  v.  JodreU  [1891]  A.  C.  304,  61  L.  J.  Ch.  70,  65  L.  T.  57. 
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and  divisions  should  be  made,  receive  or  have  received  any  other        in  re  . 

MOLIIKS 

gift  or  donation,  under  any  charity  bequeathed  to  the  said  parish 
of  Lewisham. 

Then  followed  several  legacies  to  legatees  expressly  named  ;  then 
"  to  the  testator's  faithful  servant  Ann  Burchell  1001. ;  to  his 
faithful  servant  James  Wathling  201. ;  to  each  of  his  other  servants 
who  should  be  in  his  service  at  the  time  of  his  decease  the  sum  of 
lOZ."  Then  came  other  legacies  to  persons  named.  Then  followed 
other  bequests  to  classes  described,  but  not  expressly  naming  the 
persons  constituting  such  classes ;  among  these  were  the  brothers 
and  sisters  of  his  late  cousin  John  Scatchard ;  the  children  of  his 
niece  Catherine  Briggs,  and  others;  and  then  followed  the  residuary 
clause  as  to  the  "  surplus  or  residue  of  the  aforesaid  trust-monies 
which  should  remain  after  payment  of  the  several  legacies  therein- 
before bequeathed,  and  the  purchase  of  the  several  sums  of  stock 
aforesaid,  &c."  The  testator  gave  and  bequeathed  the  same  unto 
his  several  legatees  thereinbefore  specially  named,  exclusive  of  the 
objects  taking  under  the  trusts  for  the  purchase  and  distribution 
*of  blankets,  equally  share  and  share  alike,  to  and  for  their  several  t  *^2'^  J 
and  respective  own  absolute  use  and  benefit. 

A  reference  being  made,  upon  a  petition  in  this  case,  to  the 
Master  to  ascertain  who  were  the  legatees  specially  named  in  the 
will  of  the  testator,  and  the  personal  representatives  of  such  as  were 
dead,  the  Master  found  that  certain  persons  were  the  legatees 
specially  named,  but  he  did  not  include  in  the  list  the  brothers  and 
sisters  of  John  Scatchard,  nor  any  of  the  classes  or  persons  described 
but  not  named. 

There  was  a  residue  of  1,2122.  Ss.  5d.,  and,  on  the  present 
petition  being  presented  to  confirm  the  Master's  report,  the  question 
was,  whether  the  petitioners,  the  persons  found  by  the  Master  to  be 
the  persons  specially  named,  were  alone  entitled  to  the  residue,  or 
whether  the  brothers  and  sisters  of  John  Scatchard,  the  children 
of  Catherine  Briggs,  and  the  other  persons  described  but  not  named 
were  entitled  to  share  with  them. 

A/r.  E.  F.  Smith,  for  the  petitioners. 

Mr.  Walkei^  for  the  Scatchards  and  another  class  described, 
cited  Bromley  v.  Wright  (i). 

Mr,  Steere,  for  the  trustees. 

(1)  82  E.  II.  136  (7  Hoi-e,  334). 

43—2 
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In  re         Xiiis  Vjce-Ciiancellor  : 

HOLMKS. 

No  doubt  the  strict  and  accarate  meaning  of  the  terms  specially 
named,  is  persons  mentioned  nominatim,  if  not  by  all  their  names, 
by  some  at  least,  either  their  Christian  or  their  surnames. 
[  324  ]  If    the  words  had   been   specially  mentioned,   then  the  word 

"  specially  "  would  have  meant,  not  expressly  named,  but  mentioned 
as  special  donees. 

In  Bromley  v.  Wright  the  legatees  were  not  named ;  that  is  not 
nominatim ;  yet  it  was  held  that  the  testator  giving  his  residue  to 
the  legatees  ''  before-named,"  that  meant  before-mentioned ;  and 
that  the  legatees  mentioned  were  included,  though  not  expressly 
named  ;  that  is,  the  word  *'  named  *'  was  used  as  mentioned.  The 
question  in  this  case  is,  whether  in  the  residuary  clause  the  testator 
meant  to  include  such  of  the  legatees  as  he  has  mentioned  nominatim  ; 
or  did  he  mean  such  of  the  legatees  as  he  had  before  mentioned 
simply. 

In  looking  at  the  various  legacies  referred  to,  where  the  legatees 
are  not  named,  it  is  to  be  observed  that  they  are  legacies  to  classes. 
Now,  as  to  some  of  those  classes,  it  may  be  that  the  individuals 
composing  them  were  well  known  to  the  testator ;  or  it  may  be 
that  he  did  not  know  them  all,  and  that  it  was  more  convenient 
to  describe  them  as  a  class.  As  to  the  servants,  the  gift  is  first  to 
two  of  his  servants  by  name,  and  then  "  to  each  of  my  other  servants 
who  shall  be  in  my  service  at  the  time  of  my  decease ;  "  these  he 
could  not  possibly  name,  because  he  could  not,  at  the  date  of  bis 
will,  know  who  would  be  in  his  service  at  the  time  of  his  death. 

On  the  question,  then,  in  what  sense  the  testator  used  the  words 
"  specially  named,"  he  has  himself  given  the  key  to  the  interpretation 
of  his  meaning.  If  he  meant  to  give  his  residue  to  those  only  whom 
he  mentioned  nomijiatim,  why  should  he  exclude  from  participating 
in  that  gift,  a  class  of  persons  who  are  not  specially  named,  and 
[  •325  ]  who  yet  take  legacies  ?  (His  Honour  referred  *to  the  gift  in  trust 
to  invest,  to  produce  5/.  12«.  per  annum  to  distribute  blankets.) 
Under  this  clause  the  testator  must  have  considered  that  unless  he 
specially  excluded  the  parties  to  lake  under  it,  they  would  take  a 
share  of  the  residue.  He  has,  by  expressly  excluding  them,  himself 
given  a  clue  to  the  interpretation,  or  rather  a  clear  enunciation  of 
the  interpretation  which  he  puts  on  the  words  "specially  named." 

I  cannot,  without  disregarding  what  the  testator  has  himself  told 
us,  put  any  other  interpretation  on  the  words  than  that  the  testator 
meant  by  them,  legatees  specially  mentioned.    I  do  not  by  this  at 
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all  decide  that  generally  the  word   "named,"   is  as  strong  as        in  re 

Hoi  u £4 
*'  specially  named  ;  "  but  only  that  here  the  word  **  specially,*'  is 

not  used  for  the  purpose  of  describing  those  who  are  mentioned 

nomitiatim^  but   for  the  purpose   of  describing   those   legatees   to 

whom  a  special  benefit  is  given. 

I  see  no  distinction  between  the  gift  to  the  servants,  and  the 

gifts  to  the  other  classes  described ;  and  I  am  of  opinion  that  all 

the   legatees,  whether  described  nominathn  or  not,  excluding  of 

course  those  who  take  under  the  gift  for  the  distribution  of  blankets, 

take  shares  in  the  residue. 


In  rk  KINCAID'8  TKUSTS.  "•'^»- 

JjlH.  17. 

(1  Drewry,  326—330;  S.  C.  22  L.  J.  Ch.  395;  17  Jur.  106;  1  W.  B.  120;  20  

L.  T.  0.  S.  243.)  KiKhERSLRy, 


V.-C. 

[  326  ] 


Where  a  married  woman  was  entitled  to  a  fund  of  153/.,  her  husband 
bankrupt,  and  unable  to  maintain  her:  Held,  as  between  her  and  her 
husband*s  a8sig:nees,  that  the  whole  should  be  settled  on  her. 

This  was  the  petition  of  Mrs.  Mowat,  formerly  Caroline  Kincaid, 
a  daughter  of  Sophia  Kincaid.  By  a  deed  of  the  8th  February, 
1889,  Sophia  Kincaid,  the  mother  of  the  petitioner,  declared  the 
trusts  of  a  policy  for  5001.  on  her  life,  for  certain  payments,  and 
subject  thereto,  in  favour  of  her  two  daughters  Caroline  and  M.  A. 
Kincaid,  equally,  on  their  attaining  twenty-one  or  marriage.  The 
settlor  died  in  1851.  The  trustees  paid  into  Court  307/.  5«.  ll^i.  as 
the  balance  in  their  hands  in  trust  for  the  two  daughters  of  Sophia 
Kincaid. 

Caroline,  in  1845,  married  Archibald  Mowat,  who  became  bankrupt 
in  1851. 

[There  were  three  children  of  the  marriage.] 

Mrs.  Mowat,  the  petitioner,  asked  for  a  settlement  of  her  moiety. 

There  was  no  property  besides  the  fund  claimed ;  the  husband 
had  not  had  any  of  the  wife's  property,  and  there  were  in  fact  no 
special  circumstances  except  the  bankruptcy  of  the  husband,  his 
inability  to  maintain  his  wife,  and  the  fund  being  small. 

Mr.  Walford,  for  Mrs.  Mowat,  [cited  In  re  Cutler  (i)  and  other 
cases]. 

Mr.  J.  //.  Palmer,  for  the  assignees.     *     ♦     *  ^327 

(1)  92  E.  R  80  (14  Beav.  220). 
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In  re        The  Yice-Chancbllor,  without  calling  for  a  reply,  [after  making  some 
r  3'8  1  general  observations,  stated  his  ai^proval  of  In  re  Cutler,  and  said] : 

[  «29  ]  In  the  ordinary  case  of  there  being  no  special  circumstances,  the 

course  of  the  Court,  not  the  rule, — for  there  is  no  positive  rule, — is  to 
say  that  the  wife  shall  have  half,  and  the  husband  or  his  assignees 
the  other  half.  But  if  there  are  special  circumstances,  then  a 
different  course  is  adopted,  and  the  Court  will  give  either  the  whole 
fund,  or  a  different  proportional  part.  Here  the  special  circum- 
stance is,  that  the  husband  is  in  a  condition  to  be  wholly  unable  to 
support  his  wife.  The  wife  and  children  have  no  other  support 
beyond  the  fund,  which  does  not  exceed  153Z.  If  half  of  that  were 
[  ♦330  ]  ♦to  be  given  to  the  husband's  assignees,  and  half  to  be  settled  on 
the  wife,  it  would  be  a  mere  delusion,  a  mockery,  to  call  that  a 
settlement.  When  the  husband  has  by  reason  of  insolvency,  no 
means  of  maintaining  his  wife,  and  there  is  no  property,  except  so 
small  a  fund  as  this,  that  appears  to  me  to  be  a  sufficient  special 
circumstance  to  justify  the  Court  in  settling  the  whole  on  the  wife. 


i»fi3.  SWEETING  V.   SWEETING  (1). 

JaiLlS, 
(I  Drewry,  331—337 ;  S.  C.  22  L.  J.  Ch.  441 ;  17  Jur.  123;  20  J^  T.  O.  S.  288.) 

TCTNDVRflT  1i*V 

V  -C        '  ^  testator  gave  to  liis  sons  certain  real  estates,  with  power  to  appoint  to 

P    ', '-.  any  woman  they  might  respectively  nian-y,  a  jointure  in  bar  of  dower : 

Held,   that   an    appointment    under  this  power  was    a  gift  within  the 
liOgacy  Duty  Act,  1805  (45  Geo.  III.  c.  28),  and  liable  to  legacy  duty. 

This  was  a  petition  by  the  Attorney-General,  praying  that  the 
receiver  in  the  cause  miglit  be  directed  to  pay  to  the  Commissioners 
of  Inland  Revenue,  the  sum  of  425i.  17«.  for  legacy  duty,  out  of  the 
rents  and  profits  of  certain  estates. 

John  Sweeting,  by  his  will  dated  20th  November,  1844,  among 
other  things  gave  power  to  his  sons,  when  in  possession  of  the 
manor  and  lands  devised  by  his  will,  by  deed  [of]  appointment  in 
writ'ng,  attesttjd  by  one  or  more  witness  or  witnesses,  to  limit  and 
appoint  to  or  in  trust  for  any  woman  or  women  whom  he  or  they 
should  respectively  marry,  and  that,  either  before  or  after  such 
marriage  or  marriages  respectively,  for  the  life  or  lives  of  such 
woman  or  women  respectively,  for  her  or  their  jointure  respec- 
tively, and  in  bar  of  dower,  any  annual  sum  or  rent  charge,  not 
exceeding  400/.  per  annum,  to  be  issuing  out  of  and  chargeable 

(1)  By  51  &  52  Yict.  c.  8,  B.  21  (2),  succossion  duty  instead  of  legacy  duty 
legacies  charged  upon  or  paj-able  out  where  the  testator  has  died  since  June, 
of  real  estate  are  now  chargeable  with      188JS. — 0.  A.  S. 


VOL.  xciY.]  1853.     Cn.     1  DREW.  831—333.  679 

on  any  part  of  the  said  lands  or  hereditaments,  (viz.  certain  lands  Swbktino 
and  hereditaments  devised  by  the  will)  whereof  he  or  they  should  be  in  swertino. 
iwssession;  with  the  usual  powers  and  remedies  for  receiving  the  same. 
The  testator  died  shortly  after  making  his  will,  leaving  his  eldest 
son  and  heir-at-law,  John  Hankey  Sweeting,  who  entered  into 
possession,  under  the  will  of  his  father,  of  certain  lands  devised  to 
him  for  life  only,  with  remainder  to  his  children  as  he  should 
appoint ;  with  remainder,  in  default  of  appointment,  to  his  children 
as  tenants  in  common  in  tail  general;  with  cross  remainders. 
*  John  Hankey  Sweeting  married  the  respondent  Amelia  Augusta  [  ♦832 
Sweeting,  and  died,  leaving  her  his  widow,  having  previously  by 
deed  appointed  to  her  for  life  for  her  jointure  and  in  bar  of  dower, 
two  annuities,  amounting  together  to  3002.,  free  and  clear  of  all 
taxes  and  deductions,  and  charged  upon  the  lands  devised  to  him 
for  life  with  remainders  over,  as  above  mentioned.  He  died  in  1841, 
without  having  appointed  to  his  children,  leaving  children  who,  on 
his  death,  became  entitled  as  tenants  in  common  in  tail.  The 
widow  enjoyed  the  annuity  from  the  death  of  her  husband,  but 
never  paid  any  legacy  duty  upon  it.  She  was  a  stranger  in  blood 
to  the  testator  John  Sweeting. 

The  Attorney 'Genei'dl  now  presented  his  petition  to  have  the 
sum  of  425/.  17«.,  the  proper  amount  of  legacy  duty,  at  the  rate  of 
10/.  per  cent.,  paid  by  the  jointress  (1). 

Mr,  W.  A/.  James,  for  the  Attorney-Generai,  cited  Attorney- 
General  y.  Lord  Ilenniker (2) ,  Attorney-General  v.  PicJcard  (a). 

Mr,  Follett  and  Mr.  Kinglake,  for  the  jointress,  cited  Burridge 
V.  Braddyl  (4),  Blower  v.  Morret  (5),  Heath  v.  Dendy  (6) : 

In  this  case  there  is  the  absence  of  that  which  would  bring  the 
case  within  the  Acts  45  Geo.  IH.  c.  28,  and  36  Geo.  HI.  c.  52  (7). 
It  is  not  a  gift.  The  cases  cited  on  the  other  side  are  cases 
distinguishable  from  this.  The  distinction  between  Attorney- 
Geneial  v.  Henniker  and  *this  case  is  this  :  here  the  testator  himself  [  *^^^  ] 
directed  the  appointment  to  be  as  a  jointure,  and  in  bar  of  dower. 

(1)  Under  s.   11   of  the  Succession  (3)  3  M.   &  W.   552;  6  M.  &  W. 
Duty  Act,  1853,  a  husband  or  wife      348. 

now  pay  duty  at  the  lowest  rate  pay-  (4)  1  P.  Wms.  127. 

able  if  either  had    been    as  near  a  (5)  2  Ves.  Sen.  420. 

relation  as  the  other  to  the  testator  or  (6)  25  R.  R.  135  (1  Russ.  543). 

predecessor. — O.  A.  S.  {!)  See  the  extension  of  these  Acts 

(2)  86  R.  R.  em  (7  Ex.  331).  by  8  &  9  Vict.  c.  76. 
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SwEBTiNo  The  question  is,  whether  such  a  provision  contained  in  a  m\\,  is  a 
SwBOTiNG.  gift  when  it  is  made  in  favour  of  a  person,  a  stranger  to  the 
testator. 
In  the  4th  section  of  the  45  Geo.  III.  c.  28,  the  words  "  gift "  and 
.  "  given  '*  govern  the  whole  clause.  Unless  there  is  a  gift  it  is  not  a 
legacy  chargeable.  Here  there  is  no  gift;  there  are  no  words 
expressing  gift,  and  no  subsequent  acts,  treating  it  as  a  gift.  Indeed 
it  is  absolutely  essential  to  the  effective  execution  of  the  power,  that 
the  donee  shall  treat  the  provision  not  as  a  gift.  The  son  could  not 
treat  it  as  a  gift.  The  testator  gave  to  the  son  power  to  purchase 
an  immunity  from  dower.  It  is  said  there  is  no  estate  out  of  which 
dower  could  issue ;  and  therefore  there  is  no  consideration ;  but  the 
son  might  have  other  estates ;  besides,  he  was  the  testator's  heir-at- 
law.  The  testator  was  therefore  in  effect  relieving  his  own  estate 
in  favour  of  his  successors.  At  any  rate,  if  it  is  a  gift  at  all,  it  is  a 
gift  for  the  benefit  of  the  son,  and  the  duty  ought  not  to  be  lOZ. 
per  cent. 

Mr,  W.  M,  JameSf  in  reply : 
This  case  does  not  differ  from  the  case  in  the  Exchequer, 
Attatmey-Genei^al  v.  Hennika- ;  and  the  only  real  argument  on  the 
other  side  is,  that  the  decisions  of  the  Exchequer  in  matters  of 
revenue  are  not  to  be  relied  on.  The  appointment  must  be  read  as 
if  it  were  in  the  original  will.  It  is  therefore  a  gift  of  an  annuity 
by  the  testator  to  his  son's  wife  in  lieu  of  het  dower.  That,  it  is 
said,  distinguishes  it  from  Lord  Henniker's  case.  But  it  is  not  a 
distinction ;  the  son  is  merely  enabled  to  do  what,  in  Hennikn-'s 
case,  he  actually  did.  But  here  there  was  no  estate  out  of  which 
I  •334  ]  the  wife  was  dowable.  *Besides,  the  instruments  were  all  post- 
nuptial and  voluntary.  But  if  the  wife  was  a  purchaser,  that  would 
only  be  a  question  what  was  the  value  of  her  dower.  Then  it  is  said 
there  is  a  condition ;  but  that  does  not  prevent  legacy  duty  attaching. 
If  it  will,  a  condition  to  relinquish  any  fictitious  claim  might  shut 
out  legacy  duty,  and  so  the  Crown  could  always  be  defeated. 

The  Vice-Chancbllor  : 

The  question  in  this  case  arises  upon  the  4th  section  of 
45  Geo.  III.  c.  28.  Now,  in  order  to  decide  this  case,  it  must  first 
be  considered  what  are  the  cases  of  liability  with  regard  to  gifts  of 
personal  estate.  If  a  testator  gives  a  legacy  out  of  personalty,  on 
condition  of  the  legatee  doing  some  act,  such  as,  for  instance,  taking 
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the  arms  and  name  of  the  testator,  I  can  have  no  doubt  about  the  Swrktino 
legacy  being  liable  to  duty  ;  so  if  a  legacy  were  given  to  A.,  out  of  swecting. 
personal  estate,  on  condition  that  he  should  convey  an  estate  of  his 
to  a  third  party,  the  legacy  would  be  liable  to  duty.  Again,  suppose 
this  case ;  of  a  testator  having  a  daughter,  a  widow,  with  children, 
and  gi\^ng  her  a  sum  of  money  or  an  annuity,  out  of  personalty, 
on  condition  of  her  maintaining  her  children;  there  can  be  no 
doubt  that,  notwithstanding  the  condition  annexed,  and  that  the 
daughter  would  thereby  have  imposed  upon  her  the  burthen  of 
maintaining  her  children,  and  so  would,  in  effect,  give  some  pecu- 
niary consideration  in  return  for  the  legacy,  still  the  legacy  would 
be  liable  to  duty.  It  may  be  a  question  whether,  if  there  were  a 
gift  of  a  legacy  out  of  personalty,  on  a  condition  the  performance  of 
which  would  cause  something  to  be  returned  to  the  personal  estate 
of  the  testator,  whether  there  the  duty  would  be  payable  on  the 
whole  legacy,  or  whether  there  would  be  a  deduction  in  respect  of 
the  difference.  Thus,  suppose  a  testator  were  to  say,  I  give  500L 
to  *A.,  he  paying  lOOZ.  to  my  executor,  the  legacy  would  be  [♦sss] 
substantially  4002.,  and  I  suppose  that  amount  only  would  be  liable 
to  duty. 

However,  it  appears  to  me,  that,  in  all  cases  where  a  legacy  or  an 
annuity  is  given  out  of  personalty  on  a  condition,  although  in  one 
sense  that  is  a  purchase  of  the  thing  conditioned  to  be  done, — and 
I  do  not  see  where  the  line  is  to  be  drawn  between  one  condition 
and  another,  except  where  something  is  to  return  to  the  personal 
estate  of  the  testator, — in  every  case  where  a  testator  gives  a  legacy 
on  a  condition,  he  says  in  effect,  "  My  object  is  to  have  a  certain 
act  done ;  if  the  party  will  consent  to  do  it,  I  will  give  him  a 
legacy  ; "  and  whatever  the  nature  of  the  act,  the  testator  is  really 
purchasing  something  from  the  legatee.  Now  the  4th  section  of  the 
Act  enacts  (his  Honour  read  the  clause  and  proceeded).  The  word 
"  give,"  in  this  section,  is  applicable  to  both  branches,  and  a  legacy 
out  of  personal  estate  being  on  a  condition,  does  not  make  it  less  a 
gift  within  the  meaning  of  this  section;  and  the  same  meaning 
must  be  applied  to  the  word  "  give,"  both  as  to  personal  estate  and 
real  estate ;  therefore,  a  gift  of  money  out  of  real  estate  is  not  less 
a  gift  within  the  meaning  of  the  Act,  because  it  is  upon  a  condition. 

If  the  testator  had  given  a  sum  of  money  charged  on  real  estate 
to  A.,  the  wife  of  his  son,  to  her  separate  use,  on  condition  that  she 
should  release  her  right  to  dower  out  of  her  husband's  estate,  or  on 
any  other  condition,  that  would  clearly  be  liable  to  legacy  duty. 
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SwEKTiNo  If  in  a  simple  case  of  money  charged  upon  real  estate,  and  given 
SwEETiNo.  on  a  condition,  the  money  is  liable  to  duty,  then  let  one  step  more 
[  *«^3«  ]  be  considered  :  suppose  a  testator  *not  to  give  directly  to  A.,  but, 
as  in  the  very  ordinary  case,  to  such  one  or  more  of  A.'s  children 
as  A.  shall  appoint ;  then  if  A.  exercises  his  power  in  favour  of  one 
of  the  children,  it  is  clear  that  that  child  takes  under  the  will ;  that 
is  a  settled  rule  of  the  law  of  powers,  and  in  that  case,  beyond  all 
manner  of  doubt,  the  sum  of  money  so  appointed  would  be  liable 
to  legacy  duty  ;  and  so  if  the  gift  were  to  such  one  or  more  of  the 
children,  &c.,  on  condition  that  such  child  should  do  some  act,  that 
condition  would  not  vary  the  case  :  the  gift  would  still  be  under  the 
will,  and  liable  to  duty. 

Now  the  case  before  me  is  exactly  the  same  in  principle  as  the 
case  I  have  supposed.  The  testator  has  created  a  power  in  the 
tenant  for  life  to  appoint  a  jointure  to  any  wife  that  he  may  marry, 
but  if  he  appoints,  it  is  to  be  on  condition  that  the  wife  shall  release 
her  dower  ;  whether  the  dower  she  is  to  release,  is  her  dower  out  of 
the  particular  estate  devised,  or  generally,  does  not  appear ;  but 
that  is,  I  think,  immaterial.  For  the  reasons  that  I  have  already 
given,  I  do  not  see  how  the  condition  imposed  by  the  testator,  that 
the  party  taking  should  do  a  given  act,  varies  the  case  from  that  of 
a  testator  making  a  direct  gift  on  condition. 

Whether  the  appointment  may  be  exercised  by  deed  or  by  will, — 
and  whichever  way  it  is  actually  exercised ;  if  it  is,  as  I  think  it  is, 
established  that  the  question  turns  on  the  original  instrument,  the 
will  of  the  testator;  that  the  legacy  is  to  be  treated  as  passing 
under  that  will, — it  is  immaterial  whether  the  condition  is  imposed 
by  the  instrument  executing  the  power  and  pointing  out  the  donee, 
or  by  the  original  will  creating  the  power. 
[  •337  ]  As  to  the  cases  in  the  Exchequer,  the  only  part  of  *  those  cases  on 

which  I  should  be  at  all  disposed  to  observe,  is  the  passages  in 
which  the  language  of  the  Court  tends  to  create  a  doubt,  whether  if 
the  performance  of  the  condition  involved  the  giving  up  of  property, 
the  legacy  duty  ought  to  be  paid  only  on  the  diflference.  For  the 
reasons  I  have  given,  I  should  not  have  thought  there  was  any 
reasonable  doubt  on  that  point ;  there  may  be  a  doubt  whether,  if 
the  condition  involves  the  return  of  property  to  the  estate  itself,  the 
full  legacy  duty  should  be  paid ;  and  possibly  that  is  the  point  to 
which  the  minds  of  the  learned  Judges  were  adverting.  In  other 
respects,  those  cases  nppear  to  me  to  be  simply  carrying  out  a 
principle  to  its  legitimate  consequences  ;  and  if  I  had  much  more 
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(loul)t  about  them  than  I  have,  I  should  feel  alaiost  bound  to  follow     Swektwo 
two  decisions  so  fully  considered.  Swketino. 

My  decision  must  therefore  be  in  favour  of  the  Crown,  and  the 
duty  claimed,  of  10/.  per  cent.,  must  be  paid. 


BIRD  r.  WEBSTER.  ^»^>=^- 

Jan.  18. 
(I  Drewry.  338-3  J:i;  S.  C.  22  L.  J.  Ch.  483;  1  W.  R.  121.)  

fCTNriRltAT  EY 

A  testator  set  out  a  schedule  of  his  property,  calling  it  5,000^     He  then  y.-C. 

directed  1 ,000/.  to  be  invested  in  each  child's  name,  and  1 ,000/.  in  his  wife's ;  r  3jjg  i 
interest  to  them  for  their  life,  and  afterwards  to  their  descendants,  except 
his  wife's,  which  was,  at  his  death,  to  be  sold  and  divided  among  them, 
except  200/.  to  M.  L.'s  child  by  him.  Then  followed  in  the  same  paper : 
•'  The  above  is  increased,  by  the  working  up  of  stock,  to  5,500/.  I  wish 
the  same  division  and  appropriation,  except  that,  if  any  share  falls  in,  it 
may  be  added  to  the  others,  in  case  the  original  holder  shall  have  no 
children."    The  testator  died,  leaving  four  daughters : 

Ileld,  that  though  by  the  will  alone,  the  daugliters  might  liave  taken 
absolute  interests ;  yet  by  the  will  and  codicil  together,  they  took  interests 
which,  if  absolute  in  the  first  instance,  were  defeasible. 

John  Bird  made  his  will  in  1833  as  follows :  After  enumerating 
the  items  of  his  property,  amounting  to  5,000/.,  he  continued,  "  In 
case  I  die  without  any  other  will,  I  wish  Mr.  Webster  and  Mr.  John 
Stacey  to  ascertain  the  property,  and  to  invest  it  in  the  public  funds, 
1,000/.  in  each  child's  name,  and  1,000/.  in  my  wife's  ;  the  interest 
to  be  received  l)y  them  regularly  for  their  life,  and  afterwards  to 
their  descendants,  except  my  wife's,  which  is  at  her  death  to  be 
sold  out  and  divided  among  them,  except  200/.  to  M.  L.'s  child  by 
me. — Signed,  John  Bird."  On  the  same  paper  was  the  following 
codicil :  "  1834,  January  14.  The  above  is  increased,  by  the 
working  up  of  stock,  to  about  5,600/.  I  wish  the  same  division  and 
appropriation,  except  that,  as  any  share  falls  in,  it  may  be  added  to 
the  others,  in  case  the  original  holder  shall  have  no  children. 
N.B. — The  property  is  always  meant  to  descend  to  lawful  children." 

The  testator  died  in  March,  1834,  leaving  four  daughters  and  no 
other  children  surviving.  Administration  was  taken  out  by  Webster 
alone.    The  widow  died  in  1852. 

The  petition  was  by  two  of  the  daughters  unmarried,  and  the 
trustees  of  the  two  others,  and  prayed  that  it  *might  be  declared  [  *^^^  1 
that,  under  the  circumstances,  each  daughter  had  become  (subject 
to  the  legacy  of  200/.)  entitled  absolutely  to  one-fourth  of  the  residue, 
and  that  the  one- fourth  might  l)e  paid  accordingly.  There  was  no 
issue  of  either  of  the  testator's  daughters. 
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Bird  Mr.   C,  Barber  and  Mr.  C.  Hall,  for  the  petitioners,  cited 

Wbbster.     Attorney-Oeneralv.  Bright  {\\  Jordanv.  Lowe  {2),Wtjthv.Blach'man  (3). 

Mr.  Freeling,  for  the  administrator,  was  not  called  upon. 

The  Vicb-Chancbllob  : 

This  wUl  is  very  inartificial,  though  it  is  not  ungrammatically 
expressed.  It  seems  to  have  been  framed  by  the  testator  himself, 
and  to  contemplate  the  probability  of  bis  making  another  will ;  but 
I  have  seldom  seen  a  will  so  inartificial  in  which  the  general 
intention  is  more  apparent.  The  two  instruments  are,  it  must  be 
presumed,  on  the  same  sheet  of  paper,  for  the  second  begins  thus : 
'*  The  above  is  increased,"  &e.  They  appear  to  have  been  written 
at  some  interval  of  time,  the  first  being  dated  June,  1833,  the 
second  January,  1834.  In  the  first  the  testator  begins  by  setting 
out,  in  a  tabular  form,  what  is  intended  by  him  as  an  account 
of  the  then  state  of  his  property ;  and  he  seems  to  have  considered 
that  his  property  amounted  to  5,000Z.  Then  follows  a  statement 
of  his  having  some  debts,  the  amount  of  which  appears  to  have 
been  very  small ;  and  then  he  goes  on  :  ''  In  case  I  die  without  any 
other  will,  I  wish  Mr.  Webster  and  Mr.  John  Stacey  to  ascertain 
[  •340  ]  the  *property,  and  to  invest  it  in  the  public  funds,  1,000Z.  in  each 
child's  name,  and  1,000Z.  in  my  wife's."  Thus  far,  there  is  no  gift 
either  of  principal  or  interest :  all  that  is  directed  is  investment. 
Whether  the  testator  meant  that  investment  to  be  in  the  sole 
name  of  each  child  and  of  the  wife,  or  whether  in  the  names  of 
the  children  jointly  with  that  of  Webster,  and  of  the  wife  jointly 
with  that  of  Webster,  is  immaterial,  because  it  is  quite  apparent 
that  I  cannot  draw  any  inference  in  favour  of  the  gift  of  the  shares 
absolutely  from  the  direction  to  invest,  for  the  reasons  which  I 
shall  presently  mention.  The  will  then  proceeds :  "  The  interest 
to  be  received  by  them  regularly  for  their  life."  The  effect  of  this  is 
to  give  to  each  child  an  interest  for  life  in  1,000/.,  and  to  the  wife 
an  interest  in  1,000Z.  for  her  life.  Then  comes  the  expression  on 
which  the  question  in  this  case  turns,  *'  and  afterwards  to  their 
descendants."  Now,  if  the  will  stopped  there,  if  there  were  no 
more,  I  should  be  bound  to  come  to  the  conclusion  contended  for 
by  the  petitioners ;  for,  where  there  is  a  gift  to  A.  for  life,  remainder 
to  the  descendants  of   A.,  it  is  clear  that,  if  real  estate,  it  is  an 

(1)  2  Keen,   57;    practically  over-      note  on  next  page. — O.  A.  S. 
ruled  by  the  Court  of  Appeal  in  Kx  (2)  63  R.  K  105  (6  Beav.  351). 

parte  JVynch,  5  D.  M.  &  G.  188.     See  (3)  1  Ves.  Sen.  196, 
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estate  tail ;  if  personal  estate,  it  gives  him  the  absolute  interest  (1).        Btno 

Cut  this  is  not  all  in  this  case  :  the  language  following  is,  "  Except     wkbstkr. 

my  wife's,  which  is  at  her  death  to  be  sold  out,  and  divided  among 

them."     So  that  what  the  testator  says  is,  the  interest  of  1,000Z.  is 

to  be  enjoyed  by  each  child  for  life ;  the  interest  of  1,000Z.  is  to  be 

enjoyed  by  the  wife  for  life,  and  afterwards  to  their  descendants ;  that 

is,  to  their  descendants  respectively,  except  the  wife's ;  he  excludes 

the  wife's  1,0002. ;  that,  is  at  her  death  to  be  sold  and  divided 

among  them.     Now,  it  is,  I  understand,  admitted  that ''  them  "  does 

not  mean  all  the  persons  before  mentioned,  but  means  the  children, 

excluding  the  wife.     Then   this   is  to  be  divided  among  them, 

**  except  200Z.  to  *M.  L.'s  child  by  me."     He  declares,  therefore,       [  •341  ] 

that  out  of  the  1,000/.  which  on  his  widow's  death  is  divisible,  a 

sum  of  200/.  is  to  go  to  his  child  by  M.  L.,  and  the  remainder  of  the 

1,000/.  to  his  four  daughters. 

If  the  will  stopped  even  there,  I  do  not  know  how  I  could  avoid 
the  conclusion  contended  for  by  the  petitioners,  that,  as  to  the 
other  sums  of  1,000/.  each  to  the  children,  it  would  be  an  absolute 
gift  to  each  child. 

The  subsequent  instrument,  however,  which  I  may  term  a 
codicil,  gives  the  testator's  interpretation  of  what  he  meant  to  be 
the  effect  of  his  gifts.  Having  in  his  will  adverted  to  the  fact  that 
his  property  amounted  to  5,000/.,  which,  if  divided  into  fifths, 
gives  1,000/.  to  each,  that  is,  1,000/.  to  each  child,  and  1,000/.  to 
his  wife ;  he  now,  in  his  codicil,  adverts  to  the  fact  that  he  has 
increased  his  property ;  he  says,  ''  The  above  is  increased,  by  the 
working  up  of  stock,  to  about  5,500/.  1  wish  the  same  division  and 
appropriation."  Now,  if  the  codicil  stopped  there,  the  effect 
would  be  that,  instead  of  5,000/.,  5,500/.  would  be  divisible  in 
fifths ;  but  then,  in  the  language  immediately  following,  the  testator 
gives  his  own  interpretation.  He  says,  "Except  that,  as  any  share 
falls  in,  it  may  be  added  to  the  others,  in  case  the  original  holder 
shall  have  no  children."  Now,  here  he  introduces  a  variation  in 
the  division.  What  is  the  meaning  of  the  expression,  "As  any 
share  falls  in,  it  may  be  added,"  Sec,  &c.  ?  I  think  the  testator 
clearly  intended  by  it  that,  upon  the  death  of  either  of  the  persons 
to  whom  life  interests  were  given,  that  person's  share  should  be 
added  to  the  other  shares,  in  case  the  original  holder  should  have 

(1)  As  to  this,  however,  see  Kuiyht  in  the  later  case  of  K.r  imrte  Wijnch 
V.  EUis,  2  Br.  C.  C.  569,  which  was  (1854)  5  D.  M.  &  G.  188,  where  this 
not  cited  in  this  case  ;  but  was  followed      case  was  cited. — 0.  A.  S. 
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Bird  no  children.  I  think  the  interpretation  to  be  put  on  the  words 
Webster.  "  original  holder  "  is,  that  it  does  not  mean  any  person  holding, 
[  *342  ]  whether  as  original  donee,  or  as  a  descendant  of  *a  donee,  but  only 
the  first  holder ;  then,  on  the  death  of  any  one  of  the  daughters, 
the  first  holders,  in  case  that  daughter  should  have  no  children, 
the  share  of  which  that  daughter  enjoyed  the  interest,  was  to 
be  added  to  the  other  shares,  and  to  go  and  be  enjoyed  in  the 
same  manner  as  the  other  shares. 

The  testator  then  adds  the  N.B.  Now,  I  agree  with  Mr.  Barber, 
that  in  the  N.  B.  the  word  "  lawful "  is  the  emphatic  word.  The 
testator,  bearing,  in  mind  that  he  had  a  natural  child,  might  contem- 
plate, while  he  was  making  a  provision  for  that  natural  child,  that 
when  making  a  provision  for  children  generally,  he  might  \)e 
supposed  to  intend  to  include  natural  children,  and  he  might  wish 
to  guard  against  that  natural  inference  by  expressly  excluding  any 
but  lawful  children.  But  in  both  instruments  he  uses  the  word 
"children."  If  I  were  obliged  to  decide  the  question,  I  think  it 
probable  that  I  should  come  to  the  conclusion,  that  in  this  will 
the  word  "  children "  meant  to  include  descendants  ;  but  it  is 
unnecessary  for  me  to  decide  that  point,  for  I  think  it  impossible 
to  decide  that  the  daughters  are  at  present  entitled  to  more  than 
the  income  for  their  lives.  The  testator  has  saidi  "  that  as  any 
share  falls  in,"  which  I  construe  as  meaning,  as  any  daughter  dies, 
her  share  shall  go  over  in  case  she  shall  have  no  children.  Whether 
that  means,  in  case  she  shall  never  have  children,  or  whether  it 
means,  in  case  at  the  time  of  her  death  she  shall  have  no  chil- 
dren, or  whether  "  children  "  means  children  only,  or  descendants, 
it  is  not  necessary  to  decide.  In  either  case,  if  at  her  death  there 
shall  not  be  the  persons  described  in  the  passage  referred  to,  her 
share  is  to  go  over.  So  that  if  the  interpretation  contended  for  by 
the  petitioners  is  right,  and  that  she  has  an  absolute  interest,  it 
[  •SiS  ]  would  still  *be  liable  to  be  defeated,  until  the  events  pointed  out 
shall  have  happened,  which  cannot  be  ascertained  till  the  death. 
If  the  interpretation  contended  for  by  the  petitioners  is  the  right 
one,  the  question  does  not  yet  arise,  whether  on  the  death  of  any 
one  of  the  daughters,  her  share  would  go  to  her  children  or  to  her 
descendants  ;  the  only  question  at  present  is,  whether  in  the  event 
of  there  being  no  child,  her  share  would  not  go  over.  I  think  it 
clear  that  it  would,  and  that,  even  if  the  shares  of  the  daughters 
are  absolute  interests,  they  are  liable  to  be  defeated.  It  appears  to 
me  that  at  present  all  that  can  be  decided  is,  that  the  daughters  do 
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not  take  absolute  and  indefeasible  interests,  but  are  only  entitled 
to  take  the  income  for  their  lives. 

The  Court  was  pressed  to  decide,  whether,  in  the  event  of  there 
being  children,  children  only,  or  descendants  would  take  ;  but 
declined,  in  the  absence  of  parties  who  might  claim  in  the  character 
of  descendants,  to  decide  that  point. 
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Bird 
•     r. 
Webster, 


WRIGHT  V.  VERNON  (I). 

(1  Drewry,  344—353.) 

A  bill  alleged  the  plaintiff  to  be  entitled,  under  wills  which  it  set  out,  as 
tenant  in  tail ;  it  alleged  that  the  defendants  claimed  under  the  same  will 
as  tenants  in  fee.  The  question  as  raised  by  the  pleading  was  one  of  pure 
construction  of  these  wills.  The  bill  also  alleged  the  plaintiff's  pedigree  ns  ■ 
tenant  in  tail.  The  answer  ignored  the  pedigree,  but  admitted  the  posses- 
sion of  documents  tending  to  evidence  that  pedigree:  Held,  that  the 
plaintiff  was  entitled  to  production  of  them. 

A  bill  alleged  that  A.  left  B.,  his  niece,  and  C,  his  great-nephew,  his 
co-heirs,  who  thereupon  became  the  right  heirs  and  issue  in  tail  of  I). : 
Held,  that  this  was  a  sufficiently  certain  allegation  of  the  title  of  B.  and  C, 
as  such  co-heirs  and  issue  in  tail  claiming  through  A. 

The  bill  in  this  case  was  filed  by  William  Wright  against 
Leicester  Vernon  and  Emily  his  wife,  and  others.  It  alleged 
that  Sir  Thomas  Samwell,  being  seised  of  certain  real  estates,  by 
his  will,  dated  1st  November,  1778  [devised  the  same]  to  the  use  of 
his  son,  Thomas  Samwell,  for  life,  remainder  to  his  first  and  other 
sons  in  tail  male  ;  and,  after  certain  limitations,  to  Thomas  Fuller 
Drought  for  life,  remainder  to  his  sons  successively  in  tail  male, 
remainder  to  his  (the  testator's)  right  heirs  for  ever. 

All  the  intermediate  limitations  became  exhausted,  and  Thomas 
F.  Drought  became  entitled  for  life,  and  enjoyed .  the  estates,  and 
died  in  1843,  without  issue  ;  and  thereupon  the  right  heirs  of 
Su"  T.  bamwell  became  entitled. 

The  bill  then  stated  a  series  of  facts,  by  which  it  appears  that, 
in  1808,  Thomas  F.  Drought  and  Frances  Ann  Langham  and 
Phillis  Langham  were  the  co-heirs  and  co-parceners  of  the  testator, 
Sir  T.  Samwell.  In  1827,  Frances  A.  Langham  made  her  will, 
which,  after  divers  limitations,  contained  an  ultimate  limitation 
to  the  right  heirs  of  Sir  T.  Samwell  (the  father  of  the  testator)  by 
Mary  his  second  wife. 

Phillis  Langham  made  her  will  at  the  same  time  and  it  con- 
tained the  same  ultimate  limitation. 

(1)  Lyell  V.  Ktnnedy  (1884)  27  Ch.  Div.  1,  ol  L.  J.  t'h.  tf:j7,  oO  L.  T.  730 
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Wkight  The  bill  then  alleged  facts,  showing  that,  in  1849,  all  the  limita- 

Yebnok,  tions  under  the  wills  of  these  two  ladies,  preceding  the  ultimate 
limitations,  had  failed ;  and  then  followed  this  passage :  ''  That 
the  said  limitation  contained  in  the  said  wills  to  the  right  heirs  of 
Bir  Thomas  Samwell,  the  father,  created,  as  plaintiff  is  advised, 
according  to  the  true  construction  of  the  said  wills,  an  estate  tail 
to  the  issue  of  the  said  Sir  Thomas  Samwell,  the  father,  by  Mary, 
his  second  wife,  and  descendible  as  iE  such  estate  tail  had  descended 
from  the  said  Sir  Thomas  Samwell  to  the  issue  of  his  second 
marriage." 

The  bill  then  proceeded  to  state  the  pedigree  of  the  person 
through  whom  the  plaintiff  claimed ;  and,  after  stating  various 
links  of  it,  stated  that  one  Athertoii  Watson  died  in  May,  1851, 
leaving  his  grand-nephew,  W.  L.  Woodford  (one  of  the  defendants) 
and  his  niece  Charlotte  Henrietta  Wright,  the  plaintiff's  late  wife, 
his  co-heirs  and  co-parceners,  who  then  became  the  right  heirs  and 
issue  in  tail  and  co-parceners  of  Sir  Thomas  Samwell,  the  father, 
by  his  wife  Mary ;  and  that  the  estates  created  by  the  wills  of 
F.  A.  Langham  and  Phillis  Langham  to  the  right  heirs  and  issue 
in  tail  of  Sir  Thomas  Samwell,  the  father,  by  his  wife  Mary,  vested 
in  said  W.  L.  Woodford  and  Charlotte  Henrietta  Wright  accord- 
ingly ;  and  that  Charlotte  Henrietta  Wright,  on  the  death  of 
Atherton  Watson,  became  entitled  to  an  estate  tail  in  possession- 
of  and  in  one  half  part  of  the  two  undivided  third  parts  of  Sir 
Thomas  Samwell  the  testator's  estate. 
[•316]  The  bill  then  stated  a  disentailing  deed,  by  which,  in  *1851, 

C.  H.  Wright  barred  her  estate  tail,  and  resettled  it  upon  limita- 
tions, under  which,  in  the  events  which  happened  on  the  death  of 
C.  H.  Wright,  which  took  place  in  November,  1851,  the  plaintiff, 
her  husband,  took  her  one-third  part  of  the  estates  in  fee. 

The  bill  then  went  on  to  state  that  Leicester  Vernon  and  his 
wife,  and  certain  others  of  the  defendants,  set  up  an  adverse  claim 
to  the  estates,  and  pretended  that  on  the  true  construction  of  the 
wills  of  F.  A.  Langham  and  P.  Langham,  an  estate  in  fee  simple 
was  devised  to  the  person  who  answered  the  description  of  the  right 
heir  of  Sir  T.  Samwell  at  the  respective  times  of  the  deaths  of 
F.  A.  Langham  and  P.  Langham,  in  remainder  expectant  upon  the 
preceding  limitations  contained  in  their  wills ;  and  that  the  defen- 
dants alleged  that  one  Thomas  S.  W.  Samwell  was  the  person  who 
at  those  times  answered  that  description,  and  that  he  therefore 
then  took  an  estate  in  fee. 
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The  bill  then  alleged  that  the  defendants  claimed  under  the  will      Wright 
of  the  wife  of  Thomas  S.  W.  Samwell,  to  whom  he  had  devised  his      vbrnon. 
estates  in  fee;  that  the  defendants  and  W.  Vernon  and  his  wife,  or 
their  trustees,  had   been   and   were  in  possession  of  the  estates 
claimed  by  the  plaintiff. 

The  bill  then  stated  that,  in  1851,  the  plaintiff  and  G.  H.  Wright, 
his  wife  then  living,  brought  ejectment  against  certain  of  the 
defendants,  to  recover  such  estates ;  but  that  such  action  of  eject- 
ment could  not  be  prosecuted,  because  the  legal  estate  was  out- 
standing in  mortgagees  ;  and  then  after  various  charges,  there  was 
the  usual  charge  of  books  and  papers. 

The  prayer  was,  to  have  it  declared  that  C.  H.  Wright  became,        [.847  ] 
on  the  death  of  Atherton  Watson,  tenant  in  tail  of  one-third  part 
of  the  estates  of  the  testator  Sir  T.  Samwell,  and  that,  on  her 
death,  by  the  disentailing  deed,  the  plaintiff  became  entitled  in  fee, 
and  that  he  might  be  let  into  possession. 

The  answers  of  L.  Vernon  and  his  wife  admitted  the  facts  stated 
in  the  bill,  down  to  the  exhaustion  of  the  limitations  in  the  wills 
of  F.  A.  Langham  and  P.  Langham,  preceding  the  ultimate  limita- 
tions to  the  right  heirs  of  Sir  T.  Samwell,  the  father,  by  his  wife 
Mary;  and  submitted  that  the  said  limitations  constituted  an 
estate  in  fee  simple  in  the  person  who  answered  the  description 
therein  contained,  and  denied  that  the  limitations  created  an  estate 
tail.  As  to  the  pedigree  of  W.  L.  Woodford  and  C.  H.  Wright,  the 
answers  ignored  whether  Atherton  Watson  did  leave  them  his 
grand-nephew  and  niece,  or  whether  or  not  his  co-heirs  and  co- 
parceners ;  and  throughout  it  denied  the  title  of  C.  H.  Wright  as 
tenant  in  tail. 

The  answers  admitted  the  possession  of  documents  set  forth 
in  a  schedule,  relating  to  the  real  estates  mentioned  in  the 
bill. 

A  motion  was  now  made  for  the  production  of  the  documents 
contained  in  the  schedule. 

The  schedule  referred  to  documents  of  various  kinds;  and, 
among  others,  to  copies  of  a  supposed  pedigree  (including  the  pedi- 
gree of  the  plaintiff  as  well  as  of  the  defendants),  prepared  for  the 
use  of  counsel  for  the  defendants  in  previous  proceedings  taken  by 
the  plaintiff  and  his  deceased  wife ;  fifty  extracts  from  parish 
registers  *obtained  by  the  defendant  L.  Vernon  for  his  defence  to  [  •348  ] 
the  action  of  ejectment ;  and  a  pedigree  obtained  from  the  Heralds* 
College,  and  paid  for  by  the  defendant  L.  Vernon. 
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Wright  Mr.  Malins  and  Mr.  Smythe,  for  the  plaintifT: 

Ybrnon.  The  substantial  question  is,  whether  the  limitations  in  the  wills 
of  F.  A.  Langham  and  P.  Langham  to  the  right  heirs  of  Sir  T. 
Samwell  by  his  wife  Mary,  gave  an  estate  tail  or  an  estate  in  fee. 
We  say  it  gave  an  estate  tail ;  that  point,  however,  cannot  now  l>e 
argued.  But  the  defendants  also  say,  we  do  not  show  our  i^eJigree 
as  heirs  of  the  bodies  of  Sir  T.  Samwell  and  Mary  his  wife,  and 
put  us  to  proof  of  that.  They  have  in  their  possession  documents 
which  evidence  our  pedigree  ;  and  they  are  bound  to  produce  them. 
They  do  not  deny  the  links  of  our  pedigree,  they  only  ignore  them  ; 
but  they  admit  the  documents  relate  to  the  estates  in  question  in 
the  bill. 

Some  discussion  took  place  as  to  documents,  which,  it  was  said, 
were  privileged ;  and  on  the  plaintiff's  counsel  concluding  their 
opening  of  the  case,  the  Yice-Ghancellob  directed  the  counsel  for 
the  defendants  to  confine  their  argument  to  the  question  of  pro- 
ducing the  documents  evidencing  the  pedigree,  and  the  copies  of 
the  wills  of  Sir  T.  Samwell  and  of  F.  A.  Langham  and  P. 
Langham;  the  latter  point,  however,  was  given  up  by  the 
defendants. 

Mr.  Campbell  and  Mr.  Bagshane,  for  the  defendants  L.  Vernon 
and  wife : 

[  ♦349  ]  The  answer  ignores  the  title  of  the  plaintiff ;  it  could  *do  no 

more;  it  could  not  absolutely  deny  the  pedigree  alleged  by  the 
plaintiff;  for  how  could  the  defendants  know  who  were  the  ances- 
tors of  the  person  through  whom  the  plaintiff  claimed  ?  What  is 
really  asked  here  by  the  motion  is  information  relating  to,  and 
divulging  our  title,  which,  if  the  Court  should  decide  the  construc- 
tion in  one  way,  viz.  that  it  is  an  estate  in  fee,  the  plaintiff  has  no 
right  at  all;  information  as  to  a  title,  to  which  in  that  case  he  would 
be  a  perfect  stranger,  and  which,  though  he  might  use  it  for  the 
benefit  of  a  third  person  and  for  our  detriment,  he  never  could  use 
for  his  own  benefit.  The  bill  has  been  stated  by  the  counsel's 
plaintiff  to  be,  and  is,  a  bill  for  equitable  ejectment.  If  the  plaintiff 
were  bringing  ejectment  at  law,  he  must  rest  on  his  own  proofs  ; 
it  is  clear  he  could  not  ask  for  the  defendant's  documents.  Why, 
then,  should  he  now  do  so  ? 

A  plaintiff  in  equity,  to  be  entitled  to  see  the  defendant's 
documents  on  the  ground  of  their  evidencing  the  plaintiff's  title. 
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must  show,  at  least,  a  privid  facie  title.  Here  he  does  not  do  that ;  Wright 
the  title  depending  on  the  constraction,  and  being  therefore  on  the  yernon. 
face  of  the  bill  uncertain.  If  the  plaintiff  is  not  tenant  in  tail, — 
and  whether  he  is  or  not  is  doubtful  on  the  allegations  of  the  bill 
itself,  as  founded  on  the  documents  set  out, — he  has  no  interest  in 
the  defendant's  documents ;  and  a  plaintiff  in  equity  must  show  an 
interest  in  the  documents,  to  be  entitled  to  their  production.  [They 
cited  Barbidge  v.  Robinson  (1),  Gethin  v.  Gale  (2),  Adams  v.  Fisher  (a), 
Storey  v.  Lennox  (4).] 

Mr.  Russell  and  Mr.  Renshaic,tor  the  trustees  of  Mr.  and  Mrs.        [  s«o  ] 
Vernon. 

Mr.  Malins,  in  reply. 

The  Vicb-Chancbllob: 

Some  of  the  documents  of  which  the  plaintiff  seeks  to  have 
production,  are  deeds  relating  to  the  estates  in  question ;  and  the 
ground  on  which  he  seeks  production  is,  that  they  show  the  par- 
ticulars of  the  parcels.  If  that  were  necessary  for  the  plaintiff  to 
assist  him  in  the  contest,  he  would  have  a  right  to  the  production, 
but  it  will  not  assist  him  at  all :  the  question  at  issue  does  not  in 
the  least  degree  depend  upon  the  amount  or  particulars  of  the 
parcels ;  and  as  to  those  documents,  therefore,  the  plaintiff  is  not 
entitled  to  production. 

Then  there  are  copies  of  a  supposed  pedigree,  made  for  the  use 
of  the  counsel  for  the  defendants,  to  instruct  counsel  in  particular 
proceedings;  not  as  admission  of  pedigree,  but  made  merely  for 
the  purpose  of  informing  counsel  what  was  the  representation  of 
the  defendants  as  to  their  own  and  the  plaintiff's  pedigree.  The 
plaintiff  is  not  entitled  to  these. 

Then  there  are  fifty  extracts  from  parish  registers,  obtained  by 
the  defendants,  to  enable  them  to  conduct  their  defence  in  the 
action  of  ejectment,  an  action  in  which  the  plaintiff  was  the  very 
plaintiff  in  this  suit,  desiring  to  try  the  question  whether,  on  the 
construction  of  the  wills  of  the  two  ladies  named,  the  estates 
created  by  them  were  estates  tail,  or  estates  in  fee ;  the  plaintiff 
says  he  is  entitled  if  those  estates  were  estates  tail :  the  question 
is  a  legal  question ;  but  by  reason  of  the  legal  estate  being  out- 
standing in  mortgagees,  it  could  not  be  tried  in  the  action  at  law. 

(1)  86  R.  R.  90  (2  Mac.  &  G.  244).  (3)  45  R.  R.  328  (3  My.  &  Cr.  526). 

(2)  Cited  in  Amb.  354.  (4)  43  R.  R.  248  (1  My.  &  Cr.  525). 
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Wbiqht  The  defendants  to  that  action  'provided  for  their  defence  in  it, 
Vermon.  extracts  from  registers,  for  the  purpose  of  showing  their  pedigree, 
[  *35i  ]  which  is,  in  a  great  measure,  the  same  as  the  plaintiff's.  The  eject- 
ment is  now  at  an  end  or  suspended,  and  those  documents  remain 
in  the  possession  of  the  defendant,  and  the  plaintiff  asks  that  they 
should  be  produced.  Why  should  they  not  ?  Why  is  the  circum- 
stance that  they  were  procured  for  the  action  at  law,  a  reason  why 
they  should  not  now  be  produced?  If  they  had  been  procured 
for  this  very  litigation,  they  must,  I  think,  be  produced.  In 
Stoi'ey  V.  Lennox  the  contest  was,  whether  a  policy  of  insurance  was 
valid,  and  whether  the  office  was  bound  to  pay :  the  office  resisted 
payment  on  the  ground  of  circumstances  affecting  the  insurer. 
Lennox,  who  was  the  party  interested  in  the  policy,  and  claiming 
payment,  had  had  personal  communications  with  various  individuals, 
for  the  purpose  of  obtaining  from  them  information  relating  to  the 
insurers ;  that  was  information  obtained  from  strangers,  and  for 
the  purpose  of  the  contest ;  yet  he  was  obliged  to  produce  the 
documents.  (His  Honour  referred  to  the  judgment  in  that  case, 
and  proceeded.)  Here  the  documents  in  question  are  not  confiden- 
tial, but  merely  extracts  from  parish  registers,  and  the  defendant 
must  produce  them. 

Then,  as  to  the  pedigree  obtained  from  the  Heralds'  College,  the 
only  objection  made  to  that  is,  that  it  was  obtained  at  the  defendant's 
expense.  That  is  not  a  valid  objection;  however  the  defendant 
obtained  it,  he  must  show  it. 

Now  it  has  been  argued  generally  for  the  defendant,  that  the 
plaintiff  ought  not  to  be  allowed  inspection  of  documents,  until  he 
has  established  by  a  decree  or  order  of  this  Court,  or  by  the  decision 
[  *862  ]  of  a  court  of  law,  that  he  *is  entitled  to  the  estate  in  controversy. 
The  Court,  will  have,  however,  at  the  hearing  to  determine  certain 
questions,  the  principal  one  of  which  is  a  question  purely  of  the 
construction  of  wills,  as  to  the  terms  of  which  there  is  no  dispute : 
the  plaintiff  says,  if  the  construction  is  one  way,  I  am  entitled  as 
the  heir  in  tail  claiming  through  a  certain  descent;  if  the  other 
way,  the  defendant  is  entitled  ;  and  it  is  contended,  that  before  the 
plaintiff  has  a  right  to  the  discovery  of  the  documents  possessed  by 
the  defendant,  to  assist  him  in  proving  his  descent,  he  mutt  first 
have  that  which  he  cannot  have  till  he  has  made  out  his  descent — 
the  determination  of  the  question  of  construction.  He  cannot  try 
his  right  at  law  :  he  is  therefore  obliged  to  come  here,  and  his  first 
difficulty  is  to  make  out  that  he  is  what  he  represents  himself  to  be. 
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the  descendant  of  A.  B.  I  am  of  opinion  that  as  to  any  documents  Wright 
in  the  defendant's  custody  (not  being  specially  protected)  tending  yerhon. 
to  assist  the  plaintiff  in  making  out  the  facts  requisite  to  prove  his 
descent,  the  plaintiff  would  have  a  right  to  inspect  them.  But 
then  it  is  said  that  the  plaintiff  has  not  alleged  his  pedigree  with 
sufficient  certainty.  (His  Honour  referred  to  the  passage  of  the 
bill  in  which  the  death  of  Atherton  Watson,  leaving  his  grand- 
nephew  and  niece,  is  stated,  and  proceeded.)  If  the  plaintiff  had 
made  a  mere  loose  statement,  as  that  A.  left  B.  his  heir,  that  would 
not  be  reasonable  certainty  of  allegation  ;  or  if  he  had  said  A.  left  B. 
his  cousin  and  heir ;  that,  from  the  generality  of  the  word  '^  cousin," 
would  not  be  a  sufficiently  certain  allegation.  But  what  he  has 
done  is  to  allege  that  Atherton  left  one  his  niece,  and  the  other  his 
grand-nephew ;  and  I  think  those  terms  designate  the  relationship 
with  sufficient  certainty. 

On  the  whole,  I  think  there  are  a  great  many  of  the  ^documents      [  *358  ] 
which  the  plaintiff  is  not  entitled  to  see ;  but  he  is  entitled  to  see 
the  fifty  certificates  and  the  pedigree  obtained  from  the  Heralds' 
College. 

MURRAY  V.  BOGUE(l).  im. 

(1  Drewry,  353—370;  S.  0.  22  L.  J.  Ch.  457;  17  Jur.  219;  1  W.  B.  109;  20  ^''\su'  ^^ 

L.  T.  O.  S.  198.)  -^ 

The  first  edition  of  a  work  of  oompilatioo  was  published  before  the  Y.-C.      ' 

Copyright  Act,  1 842  (5  &  6  Vict  o.  45) ;  several  editions  of  it  were  published  r  355  -1 
after  this  Act,  and  not  registered :  Held,  that  as  to  so  much  of  the  matter 
contained  in  the  original  edition,  as  was  contained  in  the  subsequent  ones, 
the  owner  might  sue,  although  those  subsequent  editions  were  not  regis- 
tered ;  but  as  to  the  new  matter,  the  subsequent  editions  were  books  which 
ought  to  be  registei-ed,  and  the  owner  could  not  sue  for  infringement  on 
that  point. 

If  a  foreigner  translates  an  English  work,  and  then  an  Englishman 
retranslates  that  foreign  work  into  English,  that  is  an  infringement  of  the 
original  copyright. 

Grounds  on  which  fairness  or  unfairness  in  the  use  of  a  previous  work  is 
to  be  determined. 

This  was  a  bill  by  John  Murray  against  David  Bogue,  to  restrain 
piracy  of  the  plaintiff's  book,  called  "  A  Handbook  for  Travellers  in 
Switzerland,"  «tc. 

The   plaintiff's  bill,  and   the  aflSdavit  is  support  of  it,  alleged 

that  in  and  previously  to  the  year  1838,  the  plaintiff  wrote  and 

composed  a  book  under  the  title  of  "  A  Handbook  for  Travellers  in 

(1)  Cited,  Han/staengl  v.  Empire  Palace  [1894]  3  Ch.  109,  63  L.  J.  Ch.  681.  70 
L.  T.  854,  a  A.  (see  [1895]  A.  0.  20). 


694  1852.     CH.     1  DREW.  853—355.  [b.b. 

Murray      Switzerland  aud  the  Alps  of  Savoy  and  Piedmont,"  which  work 

BoouR.  ^as  thereafter,  for  the  sake  of  brevity,  culled  or  referred  to  as  the 
"Handbook,"  and  the  said " Handbook "  was  written  and  composed 
by  the  plaintiff,  principally  from  the  personal  observation  and 
experience  of  the  plaintiff,  obtained  in  the  course  of  extensive  and 
carefully  performed  jonrneys  in  and  through  the  aforesaid  countries* 
which  had  been  then  recently  made  by  the  plaintiff ;  and  at  the 
same  time  the  plaintiff,  by  the  accounts  of  other  traveller  and 

[•354  ]  authors,  and  comparing  *  their  accounts  with  the  result  of  his  own 
observation,  was  enabled  to  add  to  the  said  work  much  useful 
information  ;  and  in  the  said  work  the  plaintiff  inserted  a  few 
communications  made  to  him  by  personal  friends,  and  which  com- 
munications were  written  and  sent  to  the  plaintiff,  expressly  to  be 
made  use  of  by  the  plaintiff;  and  that  previous  to  such  publication 
by  the  plaintiff,  there  existed  no  other  work  on  the  same  plan,  or 
containing  so  much  and  such  useful  information.  That  the  plain- 
tiff's book,  so  written  and  composed,  was  first  published  in  the 
month  of  September,  1838,  and  the  said  work  had  ever  since  enjoyed 
an  extensive  sale ;  and  five  large  editions  of  the  said  work  had  since 
been  published,  and  the  second  edition  was  printed  and  published  in 
the  month  of  July,  in  the  year  1842 ;  and  the  third  edition  of  the  said 
work  was  printed  and  published  in  the  month  of  June,  in  the  year 
1846  ;  and  the  fourth  edition  of  the  said  work  was  printed  in  the 
month  of  September,  in  the  year  1851 ;  and  the  fifth  edition  was 
printed  and  published  in  the  month  of  September,  in  the  year  1852, 
and  the  same  was,  at  the  date  of  the  bill,  in  course  of  sale. 

That  the  baid  work  of  the  plaintiff  was  one  of  a  series  of  hand- 
books or  travellers'  guides,  written  and  composed  and  published  by 
the  plaintiff,  which  were  all  printed  in  a  uniform  manner,  and  were 
bound  or  boarded  in  red  cloth  with  gilt  lettering  on  the  outside 
of  the  upper  cover  of  the  said  book  ;  and  plaintiff's  book  had,  from 
the  colour  of  the  binding,  been  generally  known  amongst  foreigners 
as  "  the  red  book." 

That  the  defendant  David  Bogue  Fonie  time  ago  announced  a 
series  of  guide  books  under  the  title  of  "  Bogue's  Guides  for 
Travellers,"   of   which    he    had   already   published    two   parts   or 

[  ♦355  ]  volumes ;  and  the  first  *of  such  parts  or  volumes,  with  the  par- 
ticular title  of  '*  Belgium  and  the  Rhine,"  was  first  pubHshed  in  or 
about  the  month  of  July,  1852  ;  and  the  second  of  such  parts  or 
volumes,  with  the  particular  title  of  "  Switzerland  and  Savoy,"  was 
first  published  in  or  about  the  month  of  August,  1852,  with  the 
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particular  title  of  "  Switzerland  "  only,  but  the  said  title  was  after-      Murray 
nv-ards  altered  to  "  Switzerland  and  Savoy,"  as  the  plaintiff  believed,       boour. 
by  way  of  closer  imitation  of  the  plain tiflf's  work  ;  and  other  parts 
or  volumes  of  the  said  series  of  books,  called  *'  Bogue*8  Guides  for 
Travellers,"  were  advertised  and  announced  for  publication ;  and 
such  parts  or  volumes  were  bound  in  red  cloth,  with  gilt  lettering. 

That  parts  of  the  said  work  published  by  the  defendant,  called 
"  Switzerland  and  Savoy,"  had  been  pirated  and  copied  from  the 
**  Handbook,"  and  in  many  respects  an  unfair  use  had  in  the  said 
work  called  "  Switzerland  and  Savoy,"  published  by  the  defendant, 
been  made  of  the  "  Handbook; "  and  in  particular,  in  the  said  work 
called  "  Switzerland  and  Savoy,"  the  design  and  plan  of  the  "Hand- 
book "  had  been  followed  to  a  very  considerable  extent ;  and  the  extent 
and  nature  of  the  piracy  which  had  been  committed  would  more  fully 
appear  upon  inspection  and  comparison  of  the  respective  works. 
The  plaintiff  in  particular  referred  to  the  instances  thereinafter 
mentioned,  which,  he  alleged,  afforded  some  evidence  of  the  piratical 
use  which  had  been  made  of  the  **  Handbook,"  in  some  of  which 
instances  errors  which  were  contained  in  the  edition  of  the  said 
"Handbook,"  previous  to  the  fifth  edition  thereof,  and  which  errors 
had  accidentally  crept  into  the  same  work,  had  been  copied  into  and 
were  also  contained  in  the  said  work,  called  "  Switzerland  and 
Savoy  ;  "  and  about  thirty-two  *routes,  in  the  whole,  were  taken  L  '^-^^  ] 
from  the  plaintiff's  work,  and  piratically  used  in  the  said  work, 
called  *'  Switzerland  and  Savoy." 

The  plaintiff  then  went  on  to  point  out  certain  specific  passages 
in  his  own  book,  which  he  alleged  were  copied  by  the  defendant ; 
and  he  relied  in  particular  on  similarity  in  errors,  and  on  the  same 
objects  being  noticed  in  particular  routes,  to  show  piracy. 

The  substance  of  the  evidence  on  behalf  of  the  defendant  was, 
that  being  desirous  of  meeting  the  want  of  the  public  for  a 
handbook  of  convenient  size  and  moderate  price,  he  employed  one 
Mr.  Hunt  to  write  and  compile  for  him  a  series  of  guidebooks,  one 
of  which  was  published  in  July,  1852,  and  was  the  book  alleged 
to  be  the  piracy  of  the  plaintiff;  that,  for  the  express  purpose  of 
avoiding  any  interference  with  tlie  plaintiff,  he  particularly  charged 
Mr.  Hunt  not  to  make  any  use  of  Murray's  book,  but  to  take  his 
materials  from  other,  and,  as  far  as  practicable,  from  original 
sources.  Mr.  Hunt's  affidavits  corroborated  the  statement  of  the 
defendant  as  to  the  instructions  given  to  him,  and  stated  that  he 
accordingly  engaged  Mr.  Thomas  Walker,  a  journalist,  to  write  and 
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MuRBAT      compile  such  work  for  the  said  defendant,  and  that  be  communicated 

BoGUF,       ^^  ^1^  ^^^  directions  and  instructions  he  had  so  received  from  the 

said  defendant,  and  at  the  same  time  furnished  him,  the  said 

Thomas  Walker,   with   his   (Mr.   Hunt's)   own  manuscript  notes 

made  by  him  during  two  visits  he  had  paid  to  Switzerland  and  Savoy. 

These  manuscript  notes  of  Mr.  Hunt  were  called  for  by  the 

plaintiff's  counsel,  but  were  not  forthcoming;  and  at  a  subsequent 

[  *357  ]       stage  of  the  proceedings,  on  the  *14th  December,  an  affidavit  was 

produced  by  Mr.  Hunt  and  Mr.  Walker  to  explain  what  had  become 

of  these  notes  (i). 

Mr.  Walker  made  also  an  affidavit  in  which  he  stated  that  he  did 
compile  the  defendant's  book,  and  that  the  sources  of  information 
from  which  he  so  compiled  it  were  the  said  manuscript  notes  of 
Mr.  Hunt,  the  manuscript  notes  of  another  gentleman  of  the  name 
of  Lloyd,  several  foreign  books  which  he  specifically  enumerated,  a 
book  published  by  an  American,  the  Bev.  Dr.  Gheever,  together 
with  many  other  and  local  publications :  and  then  there  was  this 
passage :  '*  I  most  distinctly  deny  that  I  knowingly  or  willingly 
extracted  or  quoted  from  the  said  book  so  published  as  aforesaid  by 
the  said  plaintiff,  any  part  or  portion  whatever."  He  then  met 
several  of  the  specific  allegations  of  piracy,  by  stating  as  to  some  of 
them  that  they  were  taken  from  Dr.  Gheever's  book ;  as  to  others, 
that  they  were  taken  from  manuscript  notes,  but  without  saying 
whose  notes ;  and  as  to  others,  that  they  were  taken  from  local 
guidebooks,  but  without  identifying  them.  Some  of  these  local 
guidebooks  were,  and  others  were  not,  produced ;  but  none  of  the 
manuscript  notes  were  forthcoming.  What  had  become  of  them  is 
stated  in  the  affidavits  filed  on  the  14th  December.  Many  parts  of 
the  defendant's  book  were  confessedly  translated  from  a  German 
book,  by  one  Baedeker,  which  was  founded  on  Murray's. 

A  preliminary  objection  was  suggested  by  Mr.  Craig^  for  the 
defendant,  that  the  plaintiff  had  not  registered  his  book ;  but  the 
GouRT  being  of  opinion  that  the  whole  case  should  be  gone  into, 

[  *SbS  ]  Mr.  Bacon  and  Mr.  Renshaw,  for  the  plaintiff,  proceeded  *npon 

the  merits,  and  went  at  length  into  a  comparison  of  corresponding 
passages  in  the  two  books.  [They  cited  Lewis  v.  Fullarton  (2), 
Manman  v.  Tegg  (3),  Bravinell  v.  Halcomhe  (4),  Campbell  v.  Scott  (6), 
and  other  cases.] 

(1)  See  next  page.  (4)  45  R.  R.  378  (3  My.  &  Cr.  737). 

(2)  50  K.  \i.  84  (2  lieav.  6).  (5)  54  li.  H.  321  (11  sim.  31). 

(3)  26  li.  li.  122  (2  liufld.  385). 
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Mr.  Craig,  for  the  defendant :  Mubbay 


«. 


First,  the  plaintiff  has  not  suflSciently  registered  his  book.  (He  Booub. 
referred  to  the  24th  sect,  of  the  5  &  6  Vict.  c.  45.)  *  *  As  to  the 
first  edition,  it  was  registered  in  the  manner  then  prescribed  by 
law  (1),  and  in  the  name  of  John  Murray  deceased,  the  ^father  of  [*369] 
the  plaintiff,  and  not  in  the  plaintiff's  name.  *  *  The  copyright 
of  the  book  is  in  the  representatives  of  J.  Murray  deceased,  and  it 
is  not  alleged  that  the  present  plaintiff  is  such  representative ;  so 
that  he  has  no  title.    *     *     * 

2nd]y,  upon  the  merits;  no  injury  can  be  done,  unless  the 
edition  of  1852  is  copied ;  for  that  is  the  only  one  having  a  sale, 
and  it  is  not  alleged  that  there  is  infringement  of  that  edition.  In 
a  case  of  this  kind,  to  justify  interference,  the  imitation  must  be 
servile ;  here  it  is  not :  Cary  v.  Longman  (2),  Cary  v.  Kearsley  (s). 
[He  cited  also  Sweet  v.  Cater  (4)  and  Spottiswoode  v.  Clark  (6).] 

Mr.  Reilly  with  him :  [  360  J 

*  *  In  the  24th  section  of  the  Copyright  Act,  the  word  "  book  " 
includes  new  editions.  The  second  section  also  shows  that.  As.  to 
the  portions  of  the  plaintiff's  book  being  communications,  he  shows 
no  title  at  all.  The  copyright  of  those  is  still  in  the  authors,  for 
the  plaintiff  has  not  shown  any  assignment  to  him,  nor  any 
contract  or  payment  within  the  Act :  Richardson  v.  Gilbeii;  (6), 
Bishop  of  Herefoi'd  v.  Gnjin  (7). 

The  contributors  to  the  plaintiff's  book  have  merely  given  him  a  [  361  ] 
licence  to  print,  not  a  copyright.  Besides,  it  is  not  shown  that  the 
first  edition  is  the  same  as  the  third.  If  it  is,  then  the  title  would 
be  under  the  first,  and  that  is  the  copyright  of  the  plaintiff's 
father ;  if  the  third  edition  is  a  materially  different  book,  it  ought 
to  be  registered. 

(The  Yice-Ghancbllor  having,  in  the  course  of  the  argument, 
asked  for  explanation  as  to  the  non-production  of  any  of  the  MS. 
notes,  from  which  it  was  alleged  that  the  defendant's  information 
was  taken,  the  affidavits  of  Mr.  Hunt,  and  Mr.  Walker,  and  of  the 
printer,  were  tendered  at  the  conclusion  of  the  defendant's 
argument.) 

The  effect  of  these  affidavits   was  [that  the  notes  had  been 

(1)  See  54  Geo.  III.  c.  156,  (o)  78  R.  R.  63  (2  Ph.  154). 

(2)  6  P.  R.  285  (1  East,  35S).  (6)  89  R.  R.  105  (I  Sim.  N.  S.  3:36). 

(3)  6  R.  R.  8-16  (4  Esp.  168).  (7)  80  R.  R.  49  (16  Sitn.  190). 

(4)  54  R.  R.  439  (11  Sim.  572). 
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MuiiBAY      destroyed  as  to  part  by  Mr.  Walker  and  as  to  the  remainder  by  the 
BoGVE.      piunter,  bo  soon  as  they  had  been  done  with,  according  to  their 
custom] . 

[  362  ]  Mr.  Bacon,  in  reply : 

As  to  the  communications,  there  is  no  copyright  in  them  in  the 
authors.  They  belong  to  the  plaintiff.  [On  this  point  he  cited 
[  3«3  ]  llurnhll  V.  Murray  (i).]  It  is  admitted  that  much  is  taken  by  the 
defendant  from  Dr.  Cheever's  book,  but  Cheever's  book  on  the  face 
of  it  is  copied  from  Murray's,  and  it  is  admitted  that  much  is  taken 
from  Baedeker,  which  is  a  free  translation  from  Murray's. 

On  the  13th  January,  the  Vice-Chancellob  delivered  the  follow- 
ing judgment : 

This  is  a  motion  for  an  injunction  to  restrain  the  defendant 
Bogue  from  selling,  &c.  (His  Honour  stated  the  terms  of  the 
notice  of  motion.)  The  defendant  insists,  firstly,  that,  supposing 
^  his   work  is   borrowed   from   the   plaintiff  *s,  the  plaintiff  is   not 

entitled  to  sue  in  respect  of  the  infringement,  by  reason  of  the 
want  of  due  registration  of  his  book. 

Secondly,  that  if  that  objection  is  not  to  prevail,  the  defendant's 
work  is  in  fact  no  piracy  of  the  plaintiff's. 

As  to  the  first  question,  that  is,  the  question  of  registration,  it  is 
necessary  that  I  should  take  that  into  consideration  first. 

Previously  to  the  recent  Copyright  Act,  the  5  &  6  Vict.  c.  45,  it 
was  not  necessary,  to  entitle  a  plaintiff,  claiming  as  owner  of  copy- 
right, to  sue,  that  his  work  should  be  registered  at  Stationers'  Hall. 
[  *H64  ]  Although  he  *was  bound  to  register  for  certain  purposes,  it  has 
been  decided,  that  where  there  was  no  registration,  the  party 
entitled  to  copyright  might  protect  his  right  by  action  or  suit. 
The  5  &  6  Vict.  c.  45,  made  an  alteration  in  the  law  in  that  respect 
The  24th  section  enacts,  that  no  proprietor  of  copyright  in  any 
book  which  shall  be  first  published  after  tiie  passing  of  the  Act, 
shall  maintain  any  action  or  suit,  at  law  or  in  equity,  or  any 
sunnnary  proeeedin<i[,  in  respect  of  any  infringement  of  such  copy- 
right, unless  he  shall,  before  commencing  such  action,  suit,  or 
proceeding,  have  caused  an  entry  to  be  made  in  the  book  of  registry 
of  the  Stationers*  Company,  of  such  book,  pursiuint  to  the  Act. 
So  that,  as  to  books  first  published  after  the  Act,  although  the 
author  has  copyright  in  them,  he  cannot  sue,  either  at  law  or  in 
equity,  to  protect  himself  against  infringement  of  the  Act,  unless 
(l)  23  11.  B.  70  (Juc.  311). 
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he  has  registered  his  book  at  Stationers'  Hall,  pursuant  to  the  Mubbay 
statute.  That,  however,  applies  only  to  books  first  published  after  Boquk. 
the  Act ;  it  does  not  affect  any  book  published  before. 

Now  the  Act  passed  on  the  1st  July,  1842.  The  first  edition  of 
the  plaintiff's  book  was  published  in  1888,  and  according  to  the 
bill,  and  affidavits  in  support  of  it,  the  2nd  edition  was  published 
in  July,  1842.  I  think  I  am  bound  to  assume,  the  Act  having 
passed,  as  I  mentioned,  on  the  1st  July,  1842,  that  the  second 
edition  was  published  after  the  passing  of  the  Act.  If  it  were  of 
importance  to  show  that  the  second  edition  was  published  before 
the  1st  of  July,  the  plaintiff  ought  to  have  shown  that  to  be  so ;  he 
has  not  attempted  it,  and  I  must  assume  therefore  that  it  was 
published  after  the  Act. 

The  third  was  published  in  1846 ;  the  fourth  in  1851 ;  and  the 
fifth  in  1852. 

What,  then,  was  the  effect  of  the  Act  as  to  the  several  editions  of       I  365  ] 
the  plaintiff's  book  published  after  it  had  passed? 

The  plaintiff's  book,  except  so  far  as  it  was  registered  before  the 
Act,  has  not  been  registered  at  all. 

Now,  with  reference  to  the  first  edition,  the  law  as  it  existed 
before  the  5  &  6  Vict,  did  not  require  registration  as  a  condition  to 
the  title  to  sue.  The  Act  of  Yicloria  made  no  alteration  in  the 
plaintiff's  rights  in  respect  of  that  first  edition,  except  in  so  far  as 
it  repeals  all  prior  Acts ;  and  if  that  were  all,  if  it  had  stopped 
there,  it  might  bo  a  question  whether  there  would  be  copyright  now 
in  any  book  published  before  the  Act  of  Victoria,  because  it  has 
been  decided  that  there  is  no  common-law  copyright ;  the  statute, 
however,  goes  on  to  re-enact  copyright,  giving  to  the  author  a 
longer  enjoyment  of  it.  But  as  to  the  obligation  to  register,  the 
statute  leaves  that  matter  just  where  it  was,  in  reference  to  existing 
works,  and  confines  the  new  obligation  to  works  first  published 
after  the  Act. 

If,  then,  Mr.  Murray  had  published  his  first  edition  in  1838,  and 
published  no  Subsequent  editions,  and  there  were  an  infringement 
of  that  edition,  he  would  clearly  have  a  right  now  to  sue  at  law,  or 
in  equity,  to  protect  himself.  Publisliing  another  edition  of  his 
work,  after  the  passing  of  the  Act,  does  not  affect  his  copyright  in 
the  first  edition ;  but  if  he  prints,  as  he  has  done,  a  second  edition 
after  the  Act,  not  being  a  mere  reprhit  of  the  first  edition,  but 
containing  considerable  and  material  alterations  and  additions, 
quoad  those,  it  is  a  new  work ;  and  in  order  to  enable  him  to  sue 
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MuBRAT  in  respect  of  any  infringement  of  his  rights  in  those  portions  of  the 
Boons.  second  edition  which  are  new,  if  those  only  were  infringed  he  ^mnst, 
[  •3«6  ]  before  he  can  sue,  register  the  book  in  which  they  are  contained. 
Now  Mr.  Murray,  in  the  preface  to  his  second  and  subsequent 
editions  repeats  the  preface  to  the  first,  and  adds  this  note :  *'  The 
present  edition  has  been  very  carefully  revised  and  corrected  as  far 
as  possible,  down  to  the  present  time ;  some  new  notes  have  been 
added,  and  others  have  been  re-written."  One  can  conceive  cases 
in  which  the  alterations  to  a  second  edition  may  be  of  very  trifling 
extent ;  but  one  can  also  conceive  cases  in  which  a  second  edition 
may  contain  five  or  ten  times  the  matter  contained  in  the  original. 
The  extent,  however,  of  the  alterations  is  immaterial ;  to  whatever 
extent  a  new  edition  is  made  a  new  work,  the  new  part  cannot  be 
protected  by  suit  until  registration ;  but  that  effect  of  the  Act  has 
no  operation  as  to  the  old  parts  ;  as  to  them  the  copyright  is  left 
where  it  was.  If,  then,  Mr.  Bogue  has  taken  that  which  was  con- 
tained in  the  first  edition  of  Mr.  Murray's  work,  Mr.  Murray  may 
protect  his  copyright  so  far,  because  that  book  was  published  before 
the  Act;  and  this  brings  me  to  this  point,  that  although  the 
defendant's  argument  cannot  be  supported  to  the  extent  to  which 
he  presses  it,  viz.,  that  because  Mr.  Murray  has  not  registered  his 
subsequent  edition,  he  can  have  no  relief  at  all,  it  must  be  supported 
to  this  not  inconsiderable  extent,  that  I  must  discard  all  reference 
to  any  edition  except  the  first.  I  must  confine  myself  to  the  edilion 
of  1888,  and  only  look  to  what  is  contained  in  that ;  and  I  now 
come  to  the  consideration  how  far  Mr.  Bogue's  book  is  a  piracy  of 
that  first  edition.  Now  I  must  say,  that  beyond  all  question,  in  my 
opinion,  to  some  extent  Mr.  Bogue  has  used  Mr.  Murray's  book. 
Some  instances  are  stated  in  the  bill,  and  others  were  stated  at  the 
Bar,  to  show  that  Mr.  Bogue  has  copied  the  plaintiff's  errors,  which 
[  *367  ]  *is  the  ordinary  and  familiar  mode  of  trying  the  fact  whether  the 
defendant  has  used  the  plaintiff's  book. 

Now,  the  use  of  showing  the  same  errors  in  both  is,  that  where 
the  defendant  says  he  has  got  his  information,  not  from  the  plain- 
tiff, but  from  other  sources,  if  the  evidence  is  unsatisfactory  on  the 
question,  whether  the  defendant  did  use  the  plaintiff's  work  or  not, 
to  show  the  same  errors  in  the  subsequent  work  that  are  contained 
in  the  original,  is  a  strong  argument  to  show  copying.  There  are  a 
great  many  instances  of  alleged  imitations  which  have  been  referred 
to,  which  appear  to  me  to  be  of  small  weight ;  and  there  are  some 
which  apply  to  passages  and  editions  subsequent  to  the  first,  which 
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I  must,  for  the  reason  I  have  given,  reject.  But  there  are  many  Murway 
passages  in  which  the  defendant  has  used  the  plaintiff's  work,  not  bocIuk. 
probably  actually  making  use  of  the  first,  nor  even  of  that  of  1846, 
but  most  probably  the  latest ;  that,  however,  is  not  material ;  and 
I  am  satisfied  that,  to  some  extent,  the  defendant  has  made  use  of 
the  plaintiff's  book.  (The  Yice-Ghangellob  referred  to  several 
passages  confessedly  taken,  or  abridged,  from  Bsedeker's  work,  in 
which  particular  expressions  were  used  not  to  be  found  in  that  book, 
but  found  in  Murray's ;  and  observed  that  there  were  many  other 
passages,  showing  that,  to  some  extent,  the  plaintiff's  book  had 
been  used,  and  that  that  was  the  only  use  that  could  be  made  of 
similarity  in  errors.     He  then  continued  :) 

The  defendant's  book  is  in  many  parts  a  translation  of,  or  rather 
an  abridgment  from  Bsedeker;  and  this  made  it  necessary  to 
examine  Bsedeker,  with  both  the  plaintiff's  and  defendant's  works; 
and  I  think  this  view  must  be  taken.  If  Baedeker's  were  a  transla- 
tion of  ^Murray's  into  German,  and  then  the  defendant  bad  \  *368 
retranslated  Baedeker's  into  English,  even  if  he  did  not  know  that 
Baedeker's  was  taken  from  Murray,  I  could  not  allow  the  plaintiff's 
book  to  be  thus  indirectly  pirated.  I  put  that  as  an  extreme  case ; 
but,  in  that  view,  I  consider  it  necessary  to  ascertain  how  far 
Bsedeker's  book,  if  published  as  an  English  work,  would  have  been 
a  piracy  of  the  plaintiff's.  Now,  I  find  that  Baedeker,  in  his  preface, 
avows  distinctly  the  advantage  he  has  derived  from  Murray's  book. 
(His  Honour  referred  to  passages  in  the  preface  referring  to  Mr. 
Murray's  book,  and  stating  that  he  had  made  it  his  groundwork.) 
He  professes  to  have  compiled  much  from  personal  observation.  I 
have  examined,  not  the  whole  of  the  book,  but  very  numerous  parts 
of  it,  and  I  am  satisfied  that,  though  the  general  plan  and  scheme 
are  Mr.  Murray's,  Baedeker's  representation  is  a  correct  one,  that 
Murray's  is  the  frame,  but  he  has  filled  it  up  in  his  own  way ;  that, 
taking  Murray's  for  the  groundwork,  Baedeker's  is  substantially 
original. 

Whether,  if  Baedeker's  had  been  an  English  book,  he  had  made 
an  unfair  use  of  Murray's,  might  probably  be  a  question ;  but  that 
is  not  necessary  for  me  to  decide. 

Now,  comparing  the  defendant's  work  with  Baedeker's,  I  have 
found  that  in  many  parts  it  is  a  literal  translation  of  it ;  he  has 
freely  translated  from  Badeker,  and  in  many  parts  it  is  in  fact  a 
servile  copy ;  in  some  parts,  also,  he  has  freely  taken  Dr.  Cheever's 
work.    Now,  Dr.  Cheever's  book  was,  no  doubt,  composed  by  a 
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McTRBAY      person  travelling  with  Murray's  book  in  hia  hand ;  and  some  use 

BoouE,      he  has  made  of  it ;  but  it  cannot  be  pretended  that  Dr.  Cheever's  is 

f  •369  ]       a  piracy  of  Murray's ;  in  fact,  Dr.  Cheever's  *work  was  published 

in  England,  but  no  steps  have  ever  been  taken  by  Murray  against  it. 

Now,  I  have  felt  great  difficulty  in  coming  to  a  conclnsion  whether, 
taking  Mr.  Bogue's  book  to  have  been  written  with  a  certain  use  of 
Murray's,  and  with  a  free  use  of  Baedeker's  and  Cheever's,  at  the 
same  time  with  much  taken  from  other  works,  the  use  of  the 
plaintiff's  materials  and  the  benefit  derived  from  his  work  by 
the  defendant,  directly  or  indirectly,  amount  to  such  an  extraction 
from  it,  as  comes  up  to  an  extraction  of  the  vital  part;  whether  it 
comes  up  to  an  unfair  use,  or  is  only  a  fair  use  of  it. 

The  difficulty  arises  partly  out  of  the  nature  of  the  subject;  two 
guide  books  referring  to  the  same  tract  of  country  must  of  necessity 
have  much  that  is  similar :  the  same  objects  of  interest  are  likely 
to  be  noticed  by  all  who  visit  a  particular  place. 

With  regard  to  the  general  scheme  of  the  two  books,  they  are 
quite  different;  the  defendant's  plan  is  much  more  limited  than 
either  Murray's  or  Baedeker's.  He  sets  out,  for  instance,  from 
Basle,  and,  traversing  a  given  route,  brings  you  back  to  Basle; 
then  he  takes  another  route,  starting  from  Basle,  and  again  brings 
you  back.  This  is  quite  different  from  the  scheme  of  routes  in  both 
Murray  and  Baedeker.  As  to  the  similarity  between  the  same  routes, 
as  between  any  two  descriptions  of  the  same  route,  there  must  be 
similarity ;  the  same  important  or  material  places  must  be  described  ; 
but,  even  on  that  point  the  defendant  differs  from  the  plaintiff,  men- 
tioning places  not  mentioned  by  Murray  or  Baedeker,  and  omitting 
places  mentioned  by  them. 
[  S70  ]  On  the  whole,  my  conclusion  is,  that  I  cannot  say  that  the  defen- 

dant in  his  work  makes  an  unfair  use  of  the  plaintiff's.  I  am  not 
absolutely  satisfied  that  the  use  made  of  it  might  not  by  another 
Judge  be  looked  at  in  a  different  light ;  but  I  cannot  satisfy  my  mind 
that  there  is  that  unfair  use  which  would  justify  me  in  restraining 
the  publication  of  the  defendant's  work.  The  injunction  must 
therefore  be  refused.    The  costs  to  be  costs  in  the  cause. 
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PETRE   V.   PETRE(l).  i862. 

Aor.  8. 
( 1  Drewry,  37 1  —399.)  j g.^ 

A  renewable  leasehold  for  lives  was  vested  in  A.  in  tniat  for  B.  for  life,        Jan,  25. 
with  remainders  in  the  events  that  happened  to  0.  and  his  heirs.     After- 
wards,  on  the  marriage  of  B.,  a  settlement  was  made  (on  the  construction    Kindersley, 
of  which  it  was  doubtful  whether  the  leasehold  passed),  on  B.  for  life,         rnTi'l 
remainder  to  the  sons  of  that  marriage  in  tail ;  under  which  D.  would  be         L  '       J 
entitled.    The  lease  being  still  subsisting  in  A.,  B.  took  a  renewal  in  his 
own  name  without  noticing  the  trust;  and  after  the  death  of  B.,  D.  entered 
and  took  a  renewal  in  his  own  name,  and  the  property  continued  to  be 
enjoyed  by  him  and  those  claiming  under  him,  for  a  time  much  beyond 
the  period  of  limitation,  and  more  than  twenty  years  before  the  commence- 
ment of  a  suit  by  those  claiming  under  C.    D.,  on  his  marriage,  assigned 
the  leasehold  to  the  trustees  of  his  marriage  settlement,  and  they  were 
enjoyed  accordingly  until  the  filing  of  the  bill.    The  transactions  relating 
to  the  deed,  on  the  construction  of  which  the  doubts  arose,  took  place 
sixty-two  years  before  the  filing  of  the  bill,  which  was  not  filed  till  after  all 
the  persons  who  could  have  explained  those  transactions  were  dead  ;  there 
wns  much  ground  for  believing  that  the  pai-ties  had  intended  the  deed  to 
include  the  leaseholds :  * 

Held,  firstly,  that  assuming  the  possession  of  D.,  and  those  claiming 
under  him,  to  have  been  originally  wrongful,  he  and  they  were  not  express 
trustees  within  the  2dth  section  of  the  Statute  of  Limitations,  and  might 
set  up  the  statute  as  a  bar.  Secondly,  that  even  if  there  had  been  an 
express  trust,  those  claiming  under  the  settlement  by  D.  could,  as  pur- 
chasers, set  up  the  statute. 

In  this  case  a  bill  was  filed  by  Henry  Petre,  claiming  through 
George  Petre  the  son  of  George  William  Petre,  who  was  the  second 
son  of  the  ninth  Lord  Petre  by  his  first  marriage. 

The  ninth  Lord  Petre  was  twice  married;  and  on  his  second 
marriage  with  his  then  intended  wife,  Lady  Juliana  Barbara  Howard, 
he  made  a  settlement  by  deeds  of  lease  and  release  of  the  14th  and 
15th  January,  1788. 

The  parties  to  the  latter  deed  were  Robert  Edward  the  ninth  [  -^72  ] 
Lord  Petre,  of  the  first  part ;  George  William  Petre  his  only  younger 
son,  of  the  second  part ;  Juliana  Barbara  Howard,  the  intended  wife, 
of  the  third  part ;  the  guardians  of  the  lady,  of  the  fourth  part ; 
Lord  Stourton  and  John  Courtenay  Throckmorton  (afterwards 
Sir  J.  C.  Throckmorton),  of  the  fifth  part ;  and  the  Duke  of  Norfolk, 
Sir  Francis  Molyneux,  and  Bernard  Edward  Howard,  of  the  sixth 
part.  It  recited,  that  the  manors,  messuages,  lands,  tenements,  and 
hereditaments,  thereby  granted  and  released,  or  intended  so  to  be, 
were  and  stood  limited  or  settled  to  the  use  of  the  said  Bobert 
Edward,  Lord  Petre,  and  his  assigns  for  the  term  of  his  life ;  and 

(1)  IFf7/w  V.  Earl  ^ow«[1893]  2  Ch.  H.  L.  [1895]  A.  C.  495,  64  L.  J.  Ch. 
545,  62  L.  J.  Ch.  690,  69  L.  T.  358 ;  652) ;  In  reMcCallnm  [1901]  I  Ch.  143, 
Thorne  v.  Htard  [1894]  1  Ch.  599  (in      70  L.  J.  Ch,  206,  83  L.  T.  717,  C.  A. 
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Pbtbe  from  and  immediately  after  his  decease,  to  the  use  of  the  said 
PfcTBK.  George  William  Petre,  his  heirs  and  assigns  for  ever ;  and  upon  the 
treaty  for  the  said  intended  marriage,  it  was  agreed  by  and  on  the 
part  of  the  said  Juliana  Barbara  Howard,  that  the  sum  of  5,5001., 
to  which  the  said  Juliana  Barbara  Howard  was  entitled,  and  also 
her  shares  of  the  sum  of  4,O0OZ.,  and  the  sum  of  8,000f.  New  South 
Sea  Annuities,  and  the  interest  and  dividends  to  accrue  for  or  in 
respect  of  the  same,  should  upon  the  solemnization  of  the  said 
marriage  become  the  property  of  and  be  payable  and  transferable 
to  the  said  Robert  Edward,  Lord  Petre,  for  his  own  use  and  benefit ; 
and  in  consideration  thereof  the  said  Robert  Edward,  Lord  Petre, 
and  George  William  Petre  did  agree  (among  other  things)  to  join 
and  concur  in  conveying,  settling,  and  assuring  the  said  manors, 
messuages,  lands,  tenements,  and  hereditaments,  with  the  rights, 
members,  and  appurtenances  thereto  belonging,  to  the  uses,  upon 
the  trusts,  for  the  intents  and  purposes,  and  under  and  subject  to 
the  powers,  provisions,  declarations,  and  agreements  in  and  by  the 
said  indenture  limited,  expressed,  declared,  and  contained,  of  and 
concerning  the  same. 
[  373  ]  For  these  considerations.  Lord  Petre  and  G.  W.  Petre  conveyed 

to  Lord  Stourton  and  Sir  J.  C.  Throckmorton  and  their  heirs,  "  all 
that  the  manor  of  Selby,  in  the  West  Riding  of  the  county  of  York, 
with  the  rights,  members,  and  appurtenances  thereto  belonging; 
and  all  those  messuages,  cottages,  farms,  lands,  tenements,  and 
hereditaments,  situate,  lying,  and  being  within  the  manor  of  Selby 
aforesaid,  or  within  the  town  or  township,  precinct  or  territory  of 
Selby,  in  the  said  county  of  York."  And,  inter  oZta,  all  that  the 
right  of  presentation,  patronage,  or  free  disposition  of  and  to  the 
curacy  of  the  parish  church  of  Selby  aforesaid,  together  with  all 
and  singula!:  the  tithes,  both  great  and  small,  arising,  growing, 
renewing,  or  coming,  and  paid  or  payable  for  or  in  respect  of  any 
lands,  tenements,  or  hereditaments  within  the  said  manor  or  the 
parish  of  Selby.  And  also  the  parts  or  shares  of  or  to  which  the 
Right  Honourable  Catharine,  late  Lady  Dowager  Stourton,  deceased, 
was  seised  or  entitled,  at  the  time  of  her  decease,  of  and  in  the  great 
and  small  tithes  yearly  issuing,  arising,  growing,  or  renewing  within 
the  parish  of  Brayton.  And  all  and  singular  other  the  fee  simple 
manors  or  lordships,  or  reputed  manors  or  lordships,  advowsons, 
rectories,  tithes,  rents,  messuages,  cottages,  farms,  lands,  tenements, 
and  hereditaments,  which  were  devised  or  directed  to  be  settled  by 
the  last  will  and  testament  or  codicil  of  Catharine,  Lady  Dowagei 
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Sioarton,  or  which,  upon  her  decease,  descended  on  the  said  Robert       Petrs 
Edward,  Lord  Petre,  as  her  heir-at-law,  sitaate*  lying,  and  being,       PBTBtt 
or  arising,  happening,  or  growing,  increasing  or  renewing,  or  to  be 
had,  received,  taken,  or  enjoyed,  in,  within,  upon,  or  out  of  Selby, 
Brayton,   Burton,   Thorp,    Thorp-Willoughby,    Roxley,   Deepdale^ 
Buckley,  Cowseley,  Hillam,  Monck,  Frystan,  Carlton,  Walshford, 
alias  Washford,  Wilstrop,  Lockwith,  or  elsewhere  in   the   *said       [♦374] 
county  of  York,  (save  and  always  except  the  Graven  estates),  to  the 
use  of  the  Duke  of  Norfolk,  Sir  F.  Molyneui^,  and  B.  E.  Howard, 
for  a  term  of  years ;  subject  thereto  to  the  use  of  the  ninth  Lord 
Petre  for  life  ;  with  a  limitation  to  preserve  contingent  remainders  ; 
remainder,  subject  to  a  further  term,  to  the  first  and  other  sons 
of  the  ninth  Lord  Petre  by  the  said  J.  B.  Howard  in  tail  male, 
remainder  to  the  ninth  Lord  Petre  in  fee. 

The  bill  prayed  that  the  defendant  might  be  declared  to  be  a  trustee 
for  the  plaintiff  and  his  heirs  and  assigns,  of  the  leasehold  heredita* 
ments  and  premises  in  the  parish  of  Brayton,  and  might  be  decreed 
to  convey  them  to  him  with  consequential  directions,  and  accounts* 

The  above  deed  was  that  on  which  the  principal  question  arose. 
The  facts  and  the  material  parts  of  the  other  deeds  on  which  the 
questions  in  this  case  turned,  and  the  principal  points  argued  on 
both  sides,  are  fully  noticed  in  the  judgment. 

Mr.  Malius,  Mr.  Glasse,  and  Mr.  Nalder,  were  for  the  plaintiff. 
They  cited  Commissioners,  dc.  v.  Wyhrant  (l),  Blair  v.  Nugent  (2), 
Goxvgh  V.  B«Zi(3),  Yming  v.  Waterpark{4ki. 

Mr.  Bolt,  Mr.  J.  Bailey,  and  Mr.  Messiter,  for  the  defendant. 

On  the  25th  January,  1853,  the  Yice-Changellor  delivered  the        ]85s. 
following  judgment : 

In  this  case  a  bill  was  filed  on  the  23rd  May,  1850,  to  recover  [  376  ] 
property  held  by  the  defendant,  consisting  of  certain  leasehold 
premises,  held  under  leases  for  lives  of  the  prebendary  of  the  prebend 
of  Wiston.  The  facts  are  as  follow :  Catharine,  Lady  Stourton,  the 
widow  of  the  seventh  Lord  Petre,  and  afterwards  the  wife  of  Lord 
Stourton,  died  on  the  31st  January,  1785.  She  was  owner  in  fee 
of  large  estates,  consisting  of  four  portions ;  certain  parts  were  in 
the  Isle  of  Ely ;  she  had  estates  in  Lancashire ;  the  Craven  estate ; 
and   the  Selby  estate  in  Yorkshire.      Part  of  the    Selby   estate 

(1)  69  B.  B.  278  (2  Jo.  &  Lat  182).      (3)  80  B.  B.  80  (16  Sim.  323). 

(2)  72  B.  B.  154  (3  Jo.  &  Lat.  658).      (4)  60  B.  B.  324  (13  Sim.  199). 
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706  1858.    CH.     1  DREW.  375—376.  t^-R- 

Pbtri  consisted  of  the  advowson  of  the  vicarage  of  Bray  ton  and  of  some  lands 
Pbtbb.  ^  ^^^^  parish,  and  of  two-thirds  of  the  great  tithes.  The  remaining 
one-third  of  the  great  tithes,  and  one-third  of  the  small  tithes, 
belonged  to  the  prebend  of  Wiston;  and  the  advowson,  and  the 
one-third  of  the  great  and  small  tithes  were  held  by  Lady  Stoorton 
under  a  lease  for  Uves,  mider  the  prebendaries  of  the  prebend  of 
Wiston.  When  Lady  Stourton  made  her  will  in  1753,  she  had  a 
grandson,  Robert  Edward,  the  ninth  Lord  Petre,  and  three  grand- 
daughters ;  and  her  grandson  had  three  children,  Robert  Edward 
Petre,  his  eldest  son,  afterwards  the  tenth  Lord  Petre,  George 
William  Petre,  his  second  son,  and  Ann  Petre. 

Lady  Stourton,  being  a  second  time  a  widow,  made  her  will  in 
1763,  and  by  it  she  directed  her  property  in  the  Isle  of  Ely,  and 
certain  other  property,  to  be  settled  in  a  given  way.  Nothing  turns 
on  her  disposition  of  this  portion  of  her  property.  As  to  her 
Lancashire  and  Craven  estates,  she  directed  them  to  be  settled  on 
her  grandson,  the  ninth  Lord  Petre,  for  life,  and  after  his  decease, 
thus :  **  for  such  one  or  more  of  his  younger  sons  in  tail  male  as  he 
should  by  deed  or  will  appoint;  and  in  default  of  such  appointment, 
[  *876  ]  then  to  such  of  his  sons  as  *at  his  decease  should  be  his  second  son 
in  tail  male,"  with  remainder  to  such  of  his  sons  as  at  his  decease 
should  be  his  third  son,  and  remainder  to  all  his  younger  sons 
successively,  according  to  seniority  of  age  and  priority  of  birth,  in 
tail  male.  As  to  the  Selby  estate,  of  which  part  was  renewable 
leasehold,  she  directed  that  to  be  settled  in  the  same  manner  as  the 
Lancashire  and  Craven  estates.  The  Lancashire,  Craven,  and  Selby 
estates  were  thus  limited  to  the  ninth  Lord  Petre  for  life,  and  after 
his  decease,  in  default  of  appointment,  to  his  second,  third,  and 
other  younger  sons  successively  in  tail  male,  but  with  power  to 
appoint  to  any  younger  son  in  tail  male. 

Lady  Stourton,  some  years  afterwards,  viz.  on  the  10th  May, 
1784,  made  a  codicil  to  her  will,  and  expressing  her  desire  to  extend 
the  power  of  appointment  given  by  her  will  to  her  grandson  Lord 
Petre,  she  directed  all  her  Yorkshire,  Lancashire,  and  Craven  estates, 
and  all  her  leaseholds  there,  to  be  settled  after  his  decease  on  such 
one  or  more  of  his  younger  sons,  and  such  of  his  grandsons,  or  both, 
for  such  estates  and  on  such  conditions  as  her  said  grandson  should 
by  deed  or  will  appoint.  She  extended,  therefore,  the  power  of 
appointment  given  to  the  ninth  Lord  Petre,  by  allowing  him  to 
appoint  to  any  of  his  younger  sons  or  grandsons,  and  for  such 
estates  as  he  should  think  fit. 
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She  made  other  cocUcils,  but  they  are  not  material.     She  died  on        Pjetbb 
the  81st  January,  1785,  and  the  ninth  Lord  Petre  proved  her  will  and       pstbb. 
codicils.    As  to  the  leaseholds  held  for  U ves  of  the  prebendary  of  Wiston, 
they  consisted  of  one-third  of  the  great  tithes,  and  one-third  of  the 
small  tithes,  held  under  a  lease  of  the  12th  March,  1784,  by  which 
they  were  granted  and  leased  to  her  and  her  heirs  for  the  lives  of 
herself  and  Robert  Edward  *Petre,  afterwards  the  tenth  Lord  Petre,       [  *377  ] 
and  G.  W.  Petre,  and  the  life  of  the  longest  liver  of  them.     When 
Lady  Stourton  died,  her  life  had  to  be  replaced ;  the  other  two  lives, 
R.  E.  Petre,  the  tenth  Lord,  and  G.  W.  Petre,  being  still  subsisting. 

On  the  15th  April,  1785,  the  ninth  Lord  Petre,  Lady  Stourton's 
heir  and  executor,  took  a  renewed  lease  from  the  then  prebendary 
of  Wiston,  to  him  his  heirs  and  assigns,  for  the  lives  of  himself  and 
his  two  sons  Edward  Robert,  afterwards  the  tenth  Lord  Petre,  and 
G.  W.  Petre.  In  August,  1785,  G.  W.  Petre,  being  then  in  his 
twentieth  year,  married  Mary  Howard,  and  articles  of  agreement 
were  entered  into,  dated  the  1st  August,  1785,  whereby  the  ninth 
Lord  Petre  and  G.  W.  Petre  contracted  with  trustees  (of  whom  one 
was  J.  C.  Throckmorton  afterwards  Sir  J.  C.  Throckmorton)  that, 
if  the  marriage  should  take  effect,  and  he,  G.  W.  Petre,  should 
attain  twenty-one,  then  the  ninth  Lord  Petre  and  G.  W.  Petre 
would,  within  three  years  from  the  date  of  the  articles,  settle  and 
assign  messuages,  lands,  and  hereditaments,  part  of  the  estates 
devised  by  the  will  of  Lady  Stourton,  of  the  yearly  value  of  1,000/., 
for  the  benefit  of  G.  W.  Petre  and  Mary  Howard  and  their  issue,  as 
mentioned  in  the  articles.  On  the  10th  January,  1787,  G.  W.  Petre 
attained  twenty-one,  and  then  the  covenant  had  to  be  performed; 
and  by  a  deed  poll,  dated  the  20th  July,  1787,  the  ninth  Lord  Petre 
exercised  his  power  under  Lady  Stourton's  will  as  to  the  Lancashire 
estates  only,  by  appointing  them,  after  his  decease,  to  the  use  of 
G.  W.  Petre  and  the  heirs  male  of  his  body,  with  divers  remainders 
over  similar  to  those  mentioned  in  the  will  and  third  codicil  of  Lady 
Stourton.  And  by  a  bargain  and  sale  dated  the  28rd  July,  1787, 
being,  in  fact,  part  of  the  same  transaction,  Lord  Petre  *aiid  G.  W.  [I  *378  ] 
Petre  conveyed  the  Lancashire  estates  to  the  tenant  to  the  pnedpe 
for  suffering  a  recovery,  to  enure  to  the  use  of  the  ninth  Lord  Petre, 
the  appointee  in  fee.  On  the  18th  of  August,  1787,  a  recovery  was 
accordingly  duly  suffered. 

In  the  following  January,  1788,  the  ninth  Lord  Petre  having  lost 
his  first  wife  was  about  to  marry  a  second  time;  and  on  that 
marriage  a  series  of  deeds  was  executed,  and  on  those  deeds,  or  on 

45—2 


708  1858.     CH.    1  DEEW.  378-879*.  tft.flr. 

Pbtke        Bome  of  them,  the  plaintiff  founds  his  title.     They  must,  therefore, 

PvTBii        ^  examined  with  some  degree  of  minuteness. 

The  first  of  these  deeds  were  indentures  of  lease  and  release, 
dated  tlie  9th  and  10th  January,  1788.  The  deed  of  the  10th 
January,  1788,  was  made  between  the  ninth  Lord  Petre  of  the  first 
part ;  Robert  Edward  Petre,  his  eldest  son,  afterwards  the  tenth 
Lord  Petre,  of  the  second  part;  G.  W.  Petre  of  the  third  part; 
Lord  Waldegrave  of  the  fourth  part ;  and  Lord  Stourton  and  Sir 
J.  C.  Throckmorton  of  the  fifth  part.  (Sir  J.  C-  Throckmorton  was 
also  one  of  the  trustees  of  the  marriage  articles  of  1785,  executed 
on  the  marriage  of  G.  W.  Petre.)  This  deed  recites  the  will  and 
third  codicil  of  Lady  Stourton,  her  death,  &c. ;  it  recited  her  title 
to  the  church  and  tithes  of  Brayton  under  the  lease  from  the  pre- 
bendary of  Wiston,  the  renewed  lease  to  the  ninth  Lord  Petre,  of 
the  15tli  April,  1785,  the  deed-poll  of  the  20th  July,  1787,  the  bargain 
and  sale  of  the  28rd  July,  1787,  and  the  recovery.  And  then  the 
testatum  was  as  to  the  Lancashire,  Craven,  and  Selby  estates,  to  Lord 
Waldegrave  and  his  heirs,  to  the  following  uses :  As  to  the  Selby 
and  Graven  estates  which  were  in  Yorkshire,  subject  to  a  term, 
to  the  use  of  the  ninth  Lord  Petre  for  life,  with  remainder  to  Lord 

[  ♦37»  ]  Waldegrave  to  preserve  contingent  remainders,  *remainder  to  the 
use  of  such  one  or  more  of  the  sons  of  the  ninth  Lord  Petre,  or  such 
one  or  more  of  his  grandsons,  or  both,  or  such  of  his  younger  sons 
^nd  such  of  his  grandsons,  and  for  such  estates  and  upon  such  con- 
ditions as  he  should  appoint  by  deed  or  will ;  and  subject  thereto, 
to  such  other  of  the  uses  in  the  will  and  codicils  of  Lady  Stourton 
as  were  subsisting.  And  as  to  the  Lancashire  estates  (subject  to 
the  term),  to  the  use  of  the  ninth  Lord  Petre  in  fee.  This  deed,  so 
far  as  relates  to  the  four  estates  of  Lady  Stourton,  in  efi'ect  followed 
mainly  the  directions  of  her  will,  the  only  deviation  from  the  limita- 
tions in  that  will  being  in  respect  of  the  Lancashire  estates.  .As  to 
those,  instead  of  declaring  the  uses  according  to  the  directions  of 
Lady  Stourton's  will,  it  declares  them  according  to  the  bargain  and 
.  '  sale  and  recovery  of  1787.  Besides  the  fee  simple  estates,  the  deed 
of  the  10th  January,  1788,  deals  also  with  the  prebendal  leaseholds, 
and  those  it  limits  to  the  use  of  Lord  Waldegrave,  his  heirs  and 
assigns,  in  trust  "for  such  person  and  persons  as  by  virtue  of  or 
under  the  limitations  thereinbefore  contained  should  for  the  time 
being  be  entitled  to  the  manors  and  other  the  fc^e  simple  heredita- 
ments thereinbefore  granted  and  released,  situate  and  being  in  the 
county  of  York,  to  the  end  and  intent  that  thasaid  leasehold  premises 
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might  go  and  be  held  and  enjoyed  with  the  same  fee  simple  Pbtrb 
hereditaments  so  far  as  the  nature  of  the  different  estates,  (fee,  pktre. 
would  permit.'* 

,  And  I  may  here  mention,  that  not  only  is  the  leasehold  projjerty 
the  subject  of  a  distinct  operative!  part  in  this  deed,  but  the  sub- 
ject of  a  separate  lease  for  a  year. 

The  next  of  the  series  of  deeds  executed  in  1788  is  a  deed-poll 
of  the  11th  January,  1788,  endorsed  on  the  *deed  of  the  10th ;  and  [  *^»o  j 
by  that  deed-poll  the  ninth  Lord  Petre  executes  his  power  of 
appointment  by  appointing  the  Yorkshire  estates  comprised  in  the 
deed  of  the  10th,  to  the  use  of  G.  W.  Petre,  his  heirs  and  assigns  ; 
and  then  he  appoints  that  Lord  Waldegr&ve  shall  iiold  tha 
remainder  and  reversion  expectant  i}pon  -the  death,  of  him,  the- 
ninth  Lord  Tetre  in  the  church  and.  tithes,  and  other  leasehold 
premises  for  lives  granted  by  the  deed,  of  the  10th,  in  trust 
for  G.  W.  Petre,  his  heirs  and  assigns;  and  on  that  deed  the 
plaintiff  founds  his  right.  These  deeds  vested  the  beneficial 
interest  in  the  property  comprised  in  them  on  the  ninth  Lord 
Petre  for  life,  with  remainder  to  G,  W.  Petre,  Lord  Waldegrave 
being  the  trustee.  .  . 

,  The  next  of  the  series  of  deeds  of  17^8  (material  to-  the  present 
case)  are  a  lease  and  release  of  the  14th  and  IStli  January,  1788 ; 
and  these  deeds  carry  into  effect  the  covenant  entered  into  by  the 
ninth  Lord  Petre  and  G.  W.  Petre  on  the  marriage  of  G.  W.  Petre. 
Next  comes  the  most  material  of  the  series,  dated  also  the  14tb 
and  15th  January,  1788,  a  settlement  by  lease  and  release,  on  the 
second  marriage  of  the  ninth  Lord  Petre  with  Lady  Juliana  B. 
Howard,  an  infant,  of  the  age  of  eighteen.  By  this  settlem^it 
G.  W.  Petre,  who,  subject  to  his  father's  life  estate,  was  the  owner 
in  fee  of  the  Selby  estate,  joined  with  his  father  in  settling  it  to 
the  use  of  trustees  for  a  term  of  years  for  raising  pin-money,  and 
subject  thereto  to  the  use  of  the  ninth  Lord  Petre  for  life,  remain- 
der to  Lord  Stourton  and  Sir  J.  C.  Throckmorton,  to  support 
contingent  remainders,  and  after  limitations  to  provide  for  a  join- 
ture, and  for  provisions  for  the  children,  remainder  to  the  use  of. 
the  first  and  other  sons  successively  of  the  ninth  Lord  Petre  by  his^ 
said  intended  wife,  in  tail  male,  with  an  ultimate  limitation  *to  th&  [  *B8i  ] 
ninth  Lord  Petre  in  fee.  With  respect  to  this  deed  the  plaintiff's- 
contention  is,  that  though  G.  W.  Petre  did  join  with  his  father  in 
conveying  the  Selby  estate,  he  did  not  convey  his  interest  in 
the  leasehold  property,  the  one-third  of  the  great  tithes,  and  the' 
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Petre  one-third  of  the  small  tithes  comprised  in  the  prehendal  leases, 
vJvRK,  hut  that  those  leasehold  premises  remained  as  previously  settled. 
Before  considering  the  effect  of  that  deed,  I  will  pass  on  in  the 
narrative  of  the  circumstances.  On  the  22nd  October,  1797, 
G.  W.  Petre  died  intestate,  leaving  several  children,  of  whom  G. 
Petre  was  the  eldest,  and  H.  Petre,  the  plaintiff,  was  the  second 
son.  G.  Petre  was  an  infant  of  the  age  of  twelve,  and  on  the 
death  of  G.  W.  Petre  the  remainder  in  fee  in  the  Craven  estates 
descended  to  G.  Petre,  and  of  course  if  G.  W.  Petre  had  not  parted 
with  the  leasehold  property,  that  also  descended  on  G.  Petre  as  his 
heir.  Now  G.  W,  Petre  being  one  of  the  lives  in  the  prehendal 
lease  of  the  15th  April,  1785,  on  his  death  it  was  necessary  to 
renew,  and  then  this  took  place.  The  lease  was  vested  in  Lord 
Waldegrave  as  trustee ;  but  the  ninth  Lord  Petre  overlooking  that, 
himself  took  a  renewed  lease  in  December,  1798,  by  which  the 
church  and  tithes  and  premises  in  the  parish  of  Brayton  were 
leased  to  him,  the  ninth  Lord  Petre,  his  heirs  and  assigns,  for  the 
lives  of  himself,  B.  E.  Petre,  and  Edward  B.  Petre.  It  is  material 
to  observe  this,  because  if  the  ninth  Lord  Petre  had  considered 
that  G.  Petre,  the  son  of  G.  W.  Petre,  was  the  person  entitled,  the 
probability  is  that  he  would  have  inserted  the  life  of  G.  Petre, 
instead  of  inserting,  as  he  did,  the  life  of  his  own  infant  son  by 
his  second  marriage.  At  this  time  the  prehendal  lease  of  April, 
1785,  was  still  in  existence,  in  Lord  Waldegrave.  The  grant  of 
this  renewed  lease  of  course  did  not  put  an  end  to  the  previously 
[  *a82  ]  existing  lease ;  and  if  the  mistake  had  been  ^discovered  at  the 
time,  the  Court  would  have  set  it  right.  But  the  new  lease  being 
granted  to  the  ninth  Lord  Petre,  while  there  was  a  subsisting  lease 
remaining  in  Lord  Waldegrave,  had  this  effect,  that  there  were  at 
law  two  concurrent  leases. 

On  the  2nd  July,  1801,  the  ninth  Lord  Petre  died  ;  and  this  is 
a  material  date,  because  on  his  death  the  remainder,  which  vested 
in  G.  Petre,  as  the  plaintiff  contends,  became  an  estate  in  posses- 
sion. The  ninth  Lord  Petre  left  a  widow  and  issue  by  his  first 
and  second  marriages.  By  the  first,  B.  E.  Petre  and  Ann  Catharine 
Petre,  and  the  children  of  his  deceased  son  ;  of  the  second  marriage, 
three  children,  E.  B.  Petre,  through  whom  the  defendant  claims, 
and  two  daughters;  E.  B.  Petre  was  then  seven  years  old.  The 
ninth  Lord  Petre  by  his  will  and  codicils,  appointed  his  widow, 
Lady  Juliana  Barbara,  guardian  of  his  son  E.  B,  Petre.  On  the 
death  of  the  ninth  Lord  Petre,  E,  B.  Petre  entered  into  possession 
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(by  bis  guardian)  of  the  rents  of  tbe  Selby  estate,  and  also  of  the  Pbtbk 
church  and  tithes  of  Braj  ton.  That  entry,  according  to  the  plain-  petiul 
tiff's  contention,  was  unlawful. 

The  next  transaction  is  this  :  the  ninth  Lord  Petre  having  been 
one  of  the  lives,  the  tenth  Lord  Petre  takes  a  renewed  lease  dated 
the  29th  January,  1802,  of  the  tithes,  &c.,  to  himself,  for  the  lives 
of  himself  and  E.  E.  Petre  and  his  own  infant  son,  afterwards  the 
eleventh  Lord  Petre.  He  does  not  put  in  the  life  of  O.  Petre,  who, 
according  to  the  plaintiff,  was  the  person  entitled,  but  that  of  his 
own  infant  son.  Then  by  a  deed  of  the  10th  June,  1808,  endorsed 
on  the  renewed  lease,  and  made  between  the  tenth  Lord  Petre  of 
the  one  part,  and  Lord  Stourton  and  Sir  J.  G.  Throckmorton  of  the 
other  part,  it  was  witnessed,  that  the  said  *tenth  Lord  Petre  con-  [  *^^  ] 
veyed  to  Lord  Stourton  and  Sir  J.  C.  Throckmorton,  the  heredita- 
ments and  premises  comprised  in  and  demised  by  the  indenture  of 
lease  of  the  29th  January,  1802,  to  such  uses,  upon  such  trusts, 
and  for  such  ends,  intents,  and  purposes,  and  under  and  subject  to 
such  powers,  provisoes,  conditions,  charges,  payments,  limitations, 
declarations,  and  agreements  as  limited,  expressed,  and  declared  or 
directed,  and  contained  concerning  the  same,  in  the  said  indenture 
of  release  of  the  15th  day  of  January,  1788.  Now  the  plaintiff 
contends  that  no  uses  of  this  leasehold  property  were  declared, 
because  he  says  the  property  was  not  included  in  it.  However,  at 
any  rate,  the  parties  who  executed  the  deed  declared  that  the  lease- 
holds should  be  held  upon  the  trusts  of  the  settlement. 

The  next  circumstance  to  be  referred  to  occurs  on  the  30th  July, 
1807,  when  6.  Petre,  under  whom  the  plaintiff  claims,  attained 
twenty-one ;  and  if  the  plaintiff  is  right,  he  was  then,  at  any  rate, 
under  no  disability.  On  the  29th  March,  1809,  the  tenth  Lord 
Petre  died.  On  the  13th  July,  1810,  a  renewed  lease  was  taken 
from  the  prebendary  of  Wiston,  to  Lord  Stourton  and  Sir  J.  C. 
Throckmorton,  for  the  lives  of  E.  E.  Petre,  W.  H.  F.  Petre,  and 
Charles  H.  Howard.  Here,  again,  the  life  of  a  stranger  was  put  in 
instead  of  the  life  of  G.  Petie,  which  would  scarcely  be  expected  if 
6.  Petre  was  the  person  whom  the  parties  then  considered  entitled  ; 
and  it  is  to  be  observed,  that  the  expense  of  these  deeds  and  of  the 
renewal  fines  was  paid  by  the  Dowager  Lady  Petre  as  guardian  of 
her  son  E.  E.  Petre,  and  out  of  money  belonging  to  his  estate ;  and 
in  order  to  preserve  the  character  of  personalty  to  these  monies,  a 
deed  was  executed  on  the  14th  July,  1810,  between  Lord  Stourton 
and  Sir  J.  C.  Throckmorton,  of  *the  one  part,  and  Juliana  Barbara,       [  'SS* 
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PATBB  Dowager  Lady  Petre,  of  the  other  part.  This  deed  recites  that, 
Pbt'bb.  under  the  settlement  of  the  15th  June,  1788,  E.  R.  Petre  was 
entitled  to  the  rents  and  profits  of  the  leasehold  hereditaments 
comprised  in  the  indenture  of  lease  of  the  29th  January,  1802 ;  and 
it  witnesses  that  Lord  Stourtonand  Sir  J.  C.  Throckmorton  declared 
and  agreed  to  and  with  the  said  Juliana  Bar1)ara,  Lady  Petre,  her 
executors,  administrators,  and  assigns,  that  they,  Lord  Stourton 
and  Sir  J.  C.  Throckmorton,  and  the  survivor,  and  the  heirs  of  the 
survivor,  would  stand  seised  of  and  interested  in  the  said  leasehold 
hereditaments  and  premises  comprised  in  the  said  last-mentioned 
indenture  of  lease  (viz.  the  lease  of  13th  July,  1810),  with  their 
appurtenances,  upon  trust  from  and  out  of  the  rents,  issues, 
and  profits  thereof,  or  by  mortgage  or  sale  of  the  same,  or  any  part 
thereof,  during  the  time  to  come,  &c.,  to  levy  and  raise  the  sum  of 
7872.  2s.  Sd.  thereinbefore  mentioned  to  have  been  paid  for  the 
renewal  of  the  lastly  thereinbefore  recited  indenture  of  lease,  and 
the  costs,  charges,  &€.,  with  interest,  and  to  pay  the  same  to  the 
said  Juliana  Barbara,  Dowager  Lady  Petre,  her  executors, 
administrators,  or  assigns,  and  subject  to  such  payments  upon 
the  trusts  limited,  &c.,  of  and  concerning  the  said  hereditaments 
and  premises,  (together  with  others),  in  and  by  the  said  indenture 
of  settlement  of  the  15th  January,  1788  ;  so  that  this  deed  recites 
actually,  that  under  the  settlement  of  1788,  E.  R.  Petre  was 
entitled  to  the  leaseholds. 

So  matters  continued  till  the  28th  of  September,  1815,  when 
E.  R.  Petre  attained  twenty-one.  Up  to  that  period  he  bad  been 
by  his  guardian  in  possession  since  the  death  of  Lord  Petre,  and  he 
remained  in  possession  till  1848 ;  in  November,  1815,  he  suffered  a 
recovery.  In  July,  1829,  E.  R.  Petre  married  the  defendant,  and 
[  •385  J  by  indentures  *of  the  17th  and  18th  July,  1829,  reciting,  amongst 
other  things,  that  E.  R.  Petre  was  seised  of  an  estate  in  fee  simple 
in  possession,  of  all  the  manors  and  other  hereditaments  thereinafter 
particularly  mentioned,  except  certain  parts  thereof,  being  part  of 
the  hereditaments  in  Brayton  aforesaid,  mentioned  in  the  schedule 
thereunder  written,  which  were  held  by  the  said  E.  R  Petre  under 
a  lease  for  lives  under  the  prebend  of  the  prebendary  of  Wiston,  in 
the  cathedral  church  of  York,  the  said  E.  R.  Petre  did  convey  and 
assure  to  W.  H.  F.,  Lord  Petre,  and  the  Earl  of  Surrey  and  their 
heirs,  certain  fee  simple  manors,  estates,  and  premises  therein 
mentioned  and  described,  being  of  very  much  greater  annual  value 
than  2,000Z.,  to  hold  the  same  unto  the  said  W.  H.  F.,  Lord  Petre, 
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and  Enrl  of  Surrey  and  their  heirs  for  ever.  Nevertheless,  to  the  Petbe 
use  of  said  E.  R.  Petre  and  his  heirs  until  the  solemnization  of  petrb. 
the  said  then  intended  marriage,  and  from  and  after  the  solemniza- 
tion thereof,  to  the  use  of  Henry  Valentine  Staflford  Jerningham 
and  Charles  E.  Jerningham,  their  executors,  administrators,  and 
assigns,  for  the  term  of  99  years,  upon  certain  trusts  for  raising 
and  paying  the  annual  sum  of  5002.  by  way  of  pin-money  to  the 
said  defendant  Laura  Maria  Stafford  Petre;  and  subject  thereto 
to  the  use  of  said  E.  R.  Petre  and  his  assigns,  for  his  life,  with 
remainder  to  the  use  of  said  William  Henry  Francis,  Lord  Petre, 
and  Earl  of  Surrey,  and  their  heirs,  during  the  life  of  said 
E.  R.  Petre,  upon  trust  to  support  the  contingent  remainders 
thereinafter  limited,  with  remainder,  to  the  use,  intent,  and 
purpose  that  said  defendant  L.  M.  S.  Petre,  in  case  she  should 
survive  said  E.  R.  Petre,  should  yearly  receive  for  her  life  one 
annual  sum  or  yearly  rent  charge  of  2,000/.,  issuing  and  payable 
out  of  all  the  said  hereditaments  and  premises  thereinbefore 
granted  and  released,  such  yearly  rent  charge  *to  be  in  full  for  her  [  •386  ] 
jointure,  and  in  bar  of  dower,  freebench,  or  thirds  at  common-law 
or  by  custom,  and  subject  thereto  to  the  use  of  Philip  Augustus 
Hanrott  and  John  Wright,  for  the  term  of  500  years,  for  securing 
the  payment  of  such  rent  charge,  with  remainder  to  the  use  of  the 
first  and  every  other  son  of  the  body  of  said  E.  R.  Petre  on  the  body 
of  said  defendant  L.  M.  S.  Petre  to  be  begotten,  severally  and 
successively  in  tail  male,  with  remainder  to  the  use  of  the  said 
E.  R.  Petre,  his  heirs  and  assigns  for  ever.  And  by  the  said  now 
stating  indenture  of  release  and  settlement  it  is  further  witnessed, 
that  for  the  considerations  therein  mentioned,  said  E.  R.  Petre  did 
grant,  bargain,  sell,  and  release  unto  said  W.  H.  F.,  Lord  Petre,  and 
Earl  of  Surrey,  and  their  heirs,  all  the  messuages,  lands,  and  other 
hereditaments  particularly  mentioned  in  the  schedule  thereunder 
written,  which  were  held  by  said  E.  R.  Petre  by  virtue  of  any  lease 
or  leases  for  lives,  under  said  prebendary  of  the  prebend  of  Wiston, 
and  all  the  appurtenances  thereof,  to  hold  the  same  unto  and  to  the 
use  of  W.  H.  F.,  Lord  Petre,  and  Earl  of  Surrey,  and  their  heirs 
and  assigns,  for  the  lives  of  the  persons  for  whose  lives  the  premises 
were  then  held,  and  for  the  lives  and  life  of  the  survivors  and 
survivor  of  them,  subject  to  the  payment  of  the  rent,  and  perform- 
ance of  the  covenants  reserved  and  contained  in  the  leases  thereof, 
upon  the  trusts  thereinafter  declared  concerning  the  same,  viz., 
upon   trust  out  of  the  rents  and  profits  thereof,  or  by  way  of 
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Fetbb  mortgage,  to  raise  sufficient  money  to  pay  the  fines,  fees,  and 
Pbtrk.  expenses  of  renewing  the  existing  or  any  future  leases  of  said 
hereditaments.  And  it  was  liy  the  said  now  stating  indenture  of 
release  and  settlement  declared  that  the  said  trustees,  and  the 
survivor  of  them,  and  the  heirs  of  such  survivor,  should  stand 
[  "^s?  ]  possessed  of  the  said  .leaseholds,  hereditaments  and  premises,  *upon 
such  trusts  and  to  and  for  such  intents  and  purposes,  as  would 
nearest  correspond  with  the  uses  and  trusts  thereinbefore  declared 
concerning  the  said  manors,  estates,  and  hereditaments  so  thereby 
granted  and  released  as  aforesaid. 

There  was  no  issue  of  the  marriage,  and  therefore  the  inter- 
mediate limitations  are  immaterial.  By  the  same  deed,  E.  R. 
Fetre  granted  all  the  messuages  in  the  schedule,  held  by  virtue  of 
any  leases.  By  this  settlement,  then,  of  1829,  the  property  com- 
prised in  it  was,  for  valuable  consideration,  that  is,  the  consideration 
of  marriage,  conveyed  to  Lord  Petre  and  Lord  Surrey,  in  trust  for 
the  benefit  of  himself  and  his  wife,  &c. 

From  that  time  E.  R.  Petre  remained  in  undisturbed  possession 
down  to  the  time  of  his  death;  and  by  his  will  he  devised  his 
real'and  personal  estate  to  his  wife,  the  defendant. 

It  is  admitted  by  the  defendant,  that  what  was  done  subsequently 
does  not  afifect  the  question,  the  defendant  claiming  under  the 
devise  of  her  husband,  E.  R.  Petre. 

The  bill  was  filed  on  the  28rd  May,  1850,  and  the  plaintiff  by 
that  bill  insists,  that  by  the  effect  of  the  marriage  settlement  of 
1788,  he  is  entitled  in  fee  to  the  leases  for  lives.  The  interest  in 
remainder  of  G.  Petre,  fell  into  possession  in  1801  ;  and  the 
plaintiff  claims  as  the  heir  of  G.  Petre  who  died  without  issue. 

Now  the  first  question  is,  whether  the  leasehold  property  was 
included  in  the  settlement  of  1788.  If  it  was,  then  there  is  an 
f  ♦388  ]  end  of  the  plaintiff's  case.  That  *que8tion  must  of  course  be  tried 
by  reference  to  the  words  of  the  deed  itself.  The  plaintiff's  con- 
tention is  this.  He  says :  there  are  no  words  in  the  deed  of  1788, 
sufficient  to  pass  the  leaseholds.  I  am  not  now  considering  whether 
it  was  the  intention  of  the  parties  that  they  should  pass,  but 
whether  they  did  pass ;  whether  the  words  of  the  deed  are  sufficient 
to  pass  the  leasehold.  The  plaintiff,  to  show  that  they  are  not, 
says,  that  in  the  deed  of  the  10th  January,  1788,  which  did  pass 
the  leasehold,  there  is  not  only  a  separate  operative  part  but  a 
Feparate  lense  for  a  year,  applicable  to  the  leaseholds.  It  is  clear 
that  in  that  deed  there  was  enough  to  pass  the  leaseholds.    But  is 
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it  equally  clear  that  there  are  not  in  the  deed  of  the  15th,  words  Petrb 
sufficient  of  themselves  to  pass  the  leaseholds  ?  It  must  be  con-  Pbtbe. 
sidered  what  was  the  nature  of  the  property ;  the  leases  use  words 
which  would  carry  any  hereditament ;  but  did  the  property  in  fact 
consist  of  anything  but  tithes  ?  To  ascertain  this  I  have  resorted 
to  the  two  Enclosure  Acts,  the  36  Geo.  III.  c.  76,  and  the 
39  Geo.  III.  (His  Honour  referred  to  them  to  show  that  in  them  the 
property  was  treated  as  tithes,  and  proceeded.)  And  in  some  of  the 
deeds  the  leaseholds  are  spoken  of  as  tithes ;  and  I  conclude,  that 
in  the  leasehold  property  nothing  but  tithes  was  comprised.  If 
that  is  so,  now  let  us  refer  to  the  words  of  the  settlement  of  the  15th 
January,  1788.  (His  Honour  referred  to  the  description  of  the 
parcels  comprising  the  Selby  estate,  and  to  the  words  "  and  also 
the  parts  or  shares,"  &c.,  (p.  704).)  Then  after  describing  other 
portions  of  property,  come  the  words,  '*all  and  singular  other 
the  fee  simple  manors  or  lordships,  &c.,  tithes,  rents,"  dc,  whatso- 
ever, devised  by  the  will  of  Lady  Stourton  (p.  704).  Now  what 
were  the  parts  and  shares  which  Lady  Stourton  had  ?  She  held  in 
fee  two-thirds  of  the  great  tithes  and  under  leases,  *one-third  6t  [  *a89  ] 
the  great  tithes,  and  one-third  of  the  small  tithes.  As  to  the 
words  used,  they  are  in  themselves  sufficient ;  besides.  Lady 
Stourton  held  no  part  of  the  small  tithes  in  fee-simple  ;  she  had  no 
estate  except  leasehold  in  any  such  tithes.  If  the  case  then  stood 
merely  on  the  words,  there  are  words  enough ;  I  am  now  only  on 
the  dry  point  on  which  the  plaintiff's  case  is  based,  that  there  are 
no  words  in  the  settlement  capable  of  comprising  the  property  in 
question. 

But  although  the  words  in  themselves  are  enough,  still,  after  the 
words  to  which  I  have  referred,  come  the  general  words,  **  all  and 
singular,  other  the  fee  simple,  manors,**  &c.  Now,  it  is  a  fair 
argument  for  the  plaintifif  to  say,  on  the  question  whether  the 
parties  intended  the  leasehold  to  pass,  that  it  was  not  so  intended, 
because  though  the  words  first  used  may  be  large  enough,  they 
must  be  restricted  by  the  subsequent  words.  I  must  also  give  the 
plaintiff  the  benefit  of  this  argument.  He  says  the  deed  of  settle- 
ment, in  stating  the  parcels,  states  them  in  the  same  manner  as  in 
the  deed  of  the  10th  January,  1788.  Now  by  the  description  in 
that  deed,  he  argues,  it  was  not  considered  by  the  parties  that  the 
leaseholds  passed,  because  if  it  had  been  so  considered,  they  would 
not  have  introduced  as  they  did  a  separate  operative  part  to  pass 
tlie  leaseholds ;  no  doubt  that  is  a  good  argument  on  the  question 
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Pbtbb        of  intention,  though  not  on  the  question  whether  there  are  words 

Pbtre.  2'^''  «^  of  sufficient  force.  If  then  the  question  between  the  partie^n 
turned  on  that  dry  question,  I  think  there  are  sufficient  words  to 
pass  the  leaseholds ;  but  iwu  constat  that  the  deed  did  actually  {>a.S8 
them.  To  ascertain  that,  it  must  be  seen  what,  on  consideration 
of  the  whole,  was  the  intention.     Now  if  I  look  to  the  intention,  if 

[  •390  ]  it  stood  on  the  deed  alone,  it  would  be  *doubtf  ul  whether  it  was  the 
intention  of  the  parties  to  pass  the  leaseholds.  The  winding-np 
by  saying,  "  all  other  the  fee  simple  manors,"  &c.,  leads  rather  to 
the  inference  that  the  intention  was  only  to  pass  fee  simple 
property. 

But  then  passing  to  the  next  question,  do  I  find  from  all  that  took 
place  from  and  including  the  time  of  the  execution  of  the  deed  of 
1788  to  the  present  time,  any  indication  of  the  intetitien  x){  the 
parties  ?  Of  course  I  could  not  construe  the  deed  itselfby  matter 
dehors  the  deed;  but  the  question  of  intention  haii'iai 'material 
bearing  on  another  view,  to  which  I  shall  have  presently  to  refer. 
Now  I  find  the  Selby  estate,  the  fee  simple  property  clearly  intended 
to  pass  by  the  settlement  of  1788,  comprised  certain  fee  siihple 
lands  in  the  parish  of  Brayton,  subject  to  tithes,  and  comprised 
two-thirds  of  the  great  tithes.  Now  it  is  contrary  to  probability 
that  when  the  parties  were  settling  this  estate,  consisting  of  land 
and  tithes,  they  should  not  intend  to  make  the  two  go  together.  (His 
Honour  referred  also  to  the  deed  of  10th  January,  1788.)  That 
deed  conveyed  the  tithes  and  other  hereditaments  and  premises 
comprised  in  the  lease  of  the  15th  April,  1785,  to  Lord  Waldegrave, 
in  trust  for  such  person  and  persons  as  by  virtue  of  or  under  the 
limitations  thereinbefore  comprised,  should  be  entitled  to  the  fee 
simple  estate,  thereby  conveyed.  And  then  followed  these  words, 
''  to  the  intent  that  the  said  leasehold  premises  might  go  and  be 
held  and  enjoyed  with  the  same  fee  simple  hereditaments,  so  far  as 
the  nature  "  &c.  Though  that  is  not  conclusive  as  to  the  intention, 
it  is  on  the  whole  evident  that,  in  the  deed  of  the  10th  January 
the  parties  did  mean  that  the  leaseholds  should  go  with  the  Selby 
estates.     Again,  the  ninth  Lord  Fetre,  when  he  took  a  renewed 

[  's^i  ]  lease,  would  naturally  have  put  in  the  *life  of  the  person  entitled 
after  his  own  death,  and  his  putting  in  the  life  of  his  infant  son  by 
his  second  marriage,  afifords  an  inference  that  he  considered  the 
leasehold  property  would  go  to  that  infant  son.  Add  to  this  what, 
in  my  mind,  is  almost  conclusive,  viz.  the  whole  course  of  conduct. 
On  the  death  of    the  ninth  Lord  Petre,  it  is  not  G.  Petre  who 
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entei-8  into  possession,  but  E.  R.  Petre,  by  his  guardian  ;  that  Pktrb 
assumes  that  all  the  parties  then  supposed  that  E.  E.  Petre  was  .Prr'at. 
entitled.  Again,  in  the  renewed  lease  taken  by  the  tenth  Lord 
Petre,  he  puts  in  the  life,  not  of  G.  Petre  but  of  his  own  infant 
son.  Then  in  the  transactions  of  1802  and  1803,  the  deed  of  the 
10th  January,  1808,  assumes  that  the  trusts  of  the  settlement 
of  1788  comprised  the  leasehold  property,  and  the  fee  and  fines  in 
the  renewed  lease  of  1802  were  paid  by  the  Dowager  Lady  Petre,  as 
the  guardian  of  E.  B.  Petre.  The  deed  of  the  14th  July,  1810, 
contains  an  express  recital  that  E.  B.  Petre  was,  under  and  by 
virtue  of  the  trusts  and  limitations  contained  in  the  settlement  of 
1788,  entitled  to  the  rents,  issues,  and  profits  of  the  leasehold 
liereditaments  and  premises  comprised  in  the  indenture  of  lease 
of  29Lh  January,' 1802.  And  E.  B.  Petre  on  his  marriage  settles 
the  Selby  estates,  including  the  leaseholds.  But  then,  in  addition, 
there  is  this  :  the  professional  gentleman  who  is  alleged  by  the 
plaintiff  to  have  been  the  solicitor  by  whom  the  whole  series  of 
deeds  of  1788  was  prepared,  and  the  whole  arrangement  carried 
into  eflfect,  was  the  solicitor  of  the  Petre  family ;  he  knew  what  the 
intention  of  the  parties  was;  and  unless  I  attribute  fraud  to 
him  I  must  assume  that  he  considered  not  only  that  the  parties 
intended  in  the  settlement  of  1788  to  comprise  the  leaseholds,  but 
that  they  were  so  included. 

To  meet  this,  the  plaintiff  suggests  a  conspiracy  to  *defraud  G.  [  •sua  ] 
Petre  by  purposely  concealing  from  him  the  deeds  relating  to  the 
property  ;  and  the  parties  so  charged  with  fraud  are  not  only  Mr. 
Pearson  the  solicitor,  but  the  Dowager  Lady  Petre,  the  tenth  Lord 
Petre,  Lord  Surrey,  Sir  J.  C.  Throckmorton,  and  of  course  E.  B. 
Petre;  nor  is  the  ninth  Lord  Petre  exempted  entirely  from  the 
charge.  At  present,  on  this  part  of  the  subject,  I  will  only  say  that 
I  think  the  whole  allegation  of  fraud  is  a  pure  and  entire  fiction. 

The  conclusion  to  which  I  come  thus  far  is,  that  on  the  question 
of  intention,  (not  looking  at  it  for  the  purpose  of  construing  the 
deed,)  I  do  not  feel  any  doubt  that  the  parties  intended  the  lease- 
hold property  to  pass  with  the  Selby  estate.  As  to  the  question  on 
the  construction  of  the  settlement  of  1788,  whether  the  words  in 
it  are  suflBcient  to  pass  the  leaseholds,  I  think  there  are  words 
suflBcient;  but  whether  the  leaseholds  did  actually  pass,  I  have 
some  doubt ;  I  incline  to  think  they  did,  and  if  they  did,  there  is  an 
end  of  the  question.  But  even  on  the  assumption  that  the  settle- 
ment did  not  pass  them,  I  think  the  Statute  of  Limitations  is  a  bar. 
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Pbteb  For  the  purpose   of  considering  the   eflfect  of  the   Statute  of 

PxTBx.  Limitations,  I  shall  assume  that  on  the  death  of  the  ninth  Lord 
Petre,  the  party  entitled  was  G.  Petre,  the  then  infant  son  of  G.  W. 
Petre,  and  that  the  entry  of  E.  B.  Petre  by  his  guardian  was  a 
wrongful  entry.  The  estate  which  the  plaintiflf  claims  through 
G.  W.  Petre,  is  the  estate  which  was  vested  in  remainder  in  G.  W. 
Petre,  expectant  on  the  death  of  the  ninth  Lord  Petre  ;  the  plaintiff 
admits  that  the  Statute  of  Limitations  is  a  bar  to  his  claim,  unless 
the  case  falls  within  the  25th  or  26th  sections  affecting  express 
trusts  or  concealed  fraud. 
[  393  ]  The  first  question  is,  whether  it  is  within  the  25th  section.    (His 

Honour  read  the  25th  section  of  the  8  &  4  Will.  IV.  c.  27,)  and 
proceeded.  In  order  to  determine  the  question  under  that  section, 
it  is  necessary  carefully  to  consider  its  terms.  Now  the  expression 
"  claiming  through  him,"  occurs  three  times  in  the  section,  and  has 
in  each  place  the  same  meaning :  it  means  ''  deriving  title,"  and 
that  is  in  accordance  with  the  first,  the  interpretation  clause.  The 
25th  section  is  also  confined  to  express  trusts ;  that  is,  trusts 
expressly  declared  by  a  deed,  or  a  will,  or  some  other  written 
instrument ;  it  does  not  mean  a  trust  that  is  to  be  made  out  by 
circumstances;  the  trustee  must  be  expressly  appointed  by  some 
written  instrument ;  and  the  effect  is,  that  a  person  who  is  under 
some  instrument  an  express  trustee,  or  who  derives  title  under  such 
a  trustee,  is  precluded,  how  long  soever  he  may  have  been  in 
enjoyment  of  the  property,  from  setting  up  the  statute ;  but,  if  a 
person  has  been  in  possession,  not  being  a  trustee  under  some 
instrument,  but  still  being  in  under  such  circumstances  that  the 
Court,  on  the  principles  of  equity,  would  hold  him  a  trustee,  then 
the  25th  section  of  the  statute  does  not  apply ;  and  if  the  possession 
of  such  a  constructive  trustee  has  continued  for  more  than  twenty 
years,  he  may  set  up  the  statute  against  the  party  who,  but  for 
lapse  of  time,  would  be  the  right  owner ;  that  is  the  construction 
that  I  put  on  the  25th  section  of  the  statute.  The  section  is  confined 
to  the  case  of  a  bill  being  filed  by  the  cestuis  que  trust  against 
express  trustees,  or  those  claiming  under  them  ;  that  is,  to  suits  in 
which  the  contest  is  between  those  two  parties ;  and  it  has  no 
application  where  the  contest  is  as  to  a  right  between  the  cestuis 
que  trust  and  third  persons,  not  being  express  trustees.  If  that 
were  not  so,  what  would  be  the  meaning,  in  the  25th  section,  of  the 
words  "  to  bring  a  suit  against  the  trustee  ?  "  i!tc.  The  statute  is  to 
apply  *where  the  contest  is  between  the  cestui  que  trust  and  the 
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person  alleged  to  be  an  exjuess  trustee ;  not  to  the  case  where  the  Petkb 
trustee  may  be  a  constructive  trustee,  but  is  not  an  express  trustee.  potrb. 
Now  I  will  assume  that  on  the  death  of  the  ninth  Lord  Petre,  G. 
Petre  was  entitled  to  enter  as  cestui  que  trust,  the  legal  estate 
being  in  Lord  Waldegrave  as  express  trustee ;  the  ninth  Lord  Petre 
not  being  an  express  trustee  for  anybody,  took  the  lease  of  the  18th 
December,  1798.  Now  I  may  assume  that  if  a  bill  had  then  been 
filed  by  G.  Petre,  the  Court  would  have  declared  that  the  ninth 
Lord  Petre  was  a  trustee  for  him ;  he  was  in  fact  a  constructive 
trustee,  assuming  that  G.  Petre  was  entitled  beneficially.  When  he 
died,  the  tenth  Lord  Petre,  acting  on  the  lease  of  1798,  takes  a 
renewal,  the  lease  in  Lord  Waldegrave  still  subsisting,  the  legal 
estate  being  still  in  him  as  a.  trustee  on  express  trusts.  The  tenth 
Lord  Petre  was  not  declared  a  trustee  by  any  instrument ;  and  by 
the  deed  of  June,  1803,  he  assigns  the  lease  to  trustees  for  the 
persons  entitled  under  the  trusts  of  the  settlement  of  1788  ;  that  is 
the  only  express  trust  declared  by  the  deed  of  1803  ;  and  if,  as  the 
plaintiflFs  say,  there  were  no  trusts  of  that  leasehold  property  in  the 
settlement  of  1788,  then  there  was  no  express  trust  of  them  in  the 
deed  of  the  10th  June,  1803. 

In  1810,  the  fines  and  expenses  on  taking  the  renewed  lease  of 
the  13th  of  that  month,  were  paid  by  the  guardian  of  E.  R.  Petre 
out  of  his  monies  ;  and  by  the  deed  of  the  14th  July,  reciting  the 
lease  of  the  13th,  there  was  an  express  declaration  of  trust  of  the 
leasehold  premises,  for  such  trusts,  &c.,  as  were  limited,  expressed 
and  declared  of  and  concerning  the  said  hereditaments  and  premises, 
in  and  by  the  then  recited  indenture  of  release  and  settlement  of 
the  15th  *January,  1788 ;  that  is,  an  express  trust  for  E.  R.  Petre,  [  •atis  | 
who  was  tenant  in  tail  under  that  settlement.  Now,  was  the  ninth 
Lord  Petre  an  express  trustee  for  the  plaintiff?  Was  the  tenth 
Lord  Petre  such  trustee?  Were  Lord  Stourton  and  Sir  J.  C. 
Throckmorton,  the  trustees  of  the  deeds  of  the  11th  and  14th  July, 
1810,  express  trustees  for  the  plaintiff  ?  But  supposing  they  could 
have  been  considered  as  express  trustees,  how  could  E.  R.  Petre  be 
treated  as  a  trustee  at  all  for  G.  Petre  ?  In  the  contest  between  the 
present  plaintiff  claiming  under  G.  Petre,  and  E.  R.  Petre,  or  those 
claiming  under  him,  there  is  clearly  no  case  of  express  trust. 

There  are  several  cases  on  the  subject  of  the  statute,  but  they  are 
all  cases  of  charges  on  land  (except  Salter  v.  Cavanagh{\))  or  of 
legacies,  within  the  40th  section,  or  of  annuities.     But  I  may  refer 
(1)  56  R.  B.  222  (1  Dr.  &  Wal.  668). 
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Petre  to  what  fell  from  Lord  St.  Leonards,  in  Law  v.  Ba(ja'cll(\).  He 
Petbb.  s^-ys  •  "  I'll®  25th  section  of  the  late  Statute  of  Limitations,  providing 
for  express  trusts,  renders  lapse  of  time  unimportant  in  all  cases 
within  the  section,  that  is  between  the  cestui  que  trust  and  his 
trustee,  unless  the  trust  is  disturbed,  and  that  disturbance  can  only 
be  effected  by  such  a  denial  of  the  trusts  as  lakes  place  when  the 
trustee  sells  to  a  third  party  for  valuable  consideration,  the  property 
held  by  him  in  trust."  (His  Honour  referred  also  to  the  case  of 
Commissioners  of  Charitable  Donations  v.  Wphrant  (2)  and  con- 
tinued :)  That  case  does  not  apply,  neither  do  Ward  v.  Arch (3) ,  nor 
Gofy,  Bult(4).  Francis  y,  Groi'er{5)  was  a  case  of  an  annuity. 
[  *396  1  In  the  case  of  Young  v.  Lord  Waterpark  (6),  *fche  facts  are  not  fully 
reported  in  Simons,  but  they  are  very  fully  stated  in  the  6  Jurist. 
(His  Honour  stated  the  facts  of  that  case,  and  continued.)  When 
that  case  was  cited  from  the  report  in  18  Simons,  to  Lord  St. 
Leonards  in  ChappeU  v.  Ilee8{7)^  his  Lordship's  observation  was 
this  :  that  it  did  not  appear,  from  the  report  of  the  case  in  Simons, 
whether  the  relation  of  trustee  and  cestui  que  trust  subsisted  between 
the  party  having  the  estate  and  the  person  entitled  to  the  money ; 
but  he  presumed  such  was  the  case,  as  the  Yigb-Chancellor  said,  &c. 
That  case  came  on  on  appeal  before  Lord  Lindhurst  (8),  and  he 
referred  to  the  40th  section  of  the  Act,  but  did  not  mention  the  25ih. 
He  says:  ''In  this  case  the  term  for  500  years  is  still  in  the  trustees, 
and  there  is  nothing  therefore  contained  in  the  statute  to  prevent 
them  from  raising  the  residue  of  the  10,0002.  in  the  manner  directed 
by  the  settlement ;  and  the  money  when  so  raised  would  be  held  by 
them  as  trustees  for  the  purposes  of  the  settlement,  i.e.  for  the  use 
and  benefit  of  the  parties  entitled  under  the  settlement;  and 
therefore,  as  to  the  two-seventh  shares,  for  the  use  and  benefit  of 
the  plaintiff,  the  personal  representative  of  two  of  the  younger 
children.  To  a  case  like  the  present,  between  a  trustee  and  cestui 
que  trust,  the  statute  of  William  IV.  has  no  application.  The 
trustee  did  not  hold  adversely  to  the  cestuis  que  trust,  but  for  them 
and  for  their  use  and  benefit."  I  refer  to  the  case  of  Yoauff  v. 
Lord  Waterpark,  on  account  of  the  observations  of  Lord  St, 
Leonards,  made  in  reference  to  it  as  it  stood  in  the  report  cited  to 

(1)  4  Dr.  &  War.  398.  Jiir.  65ri) ;  and  on  appeal,  60  B.  R. 

(2)  69  R.  R.  27H  (2  Jo.  &  Lat.  182).  328  (15  L.  J.  Ch.  64). 

(3)  56  R.  R.  99  (12  Sim.  472).  (7)  91  R.  R.  129  (1  D.  M.  &  G. 

(4)  80  R.  R.  80  (16  Sim.  323).  393).. 

(5)  71  R.  R.  26  (5  Hare,  39).  (8)  60  R.  R.  328  (15  L.  J.  Ch.  64). 

(6)  60  R.  R.  324  (13  Sim.  199;  6 
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liim   from   13  Simons;  but  in  his  Lordship's  essay  on  the  new       Pjbtbi 
statutes,  he  refers  to  it  at  pp.  41  and  105  ;  in  the  latter  *page  he       pbJhib. 
says :  "  In  the  case  of  portions  secured  by  a  term  of  years,  for       [  •897  ] 
example,  where   they   have  not  been   raised  within  the   time  of 
limitation  under  the  40th  section,  yet  if  the  term  which  secures 
them  is  not  barred,  the  trustees  are  not  prevented  from  raising  the 
portions,  and  when  raised,  they  will  hold  the  money  as  trustees  for 
the  children.     In  such  a  case,  between  trustee  and  cestui  que  trust 
the  statute  has  no  application.     The  trustees  do  not  hold  adversely 
to  the  cestuis  que  trust,  but  for  their  benefit." 

There  are  several  other  cases  which  have  been  cited,  but  I  abstain 
from  commenting  upon  them,  as  I  do  not  think  they  apply. 

I  am  of  opinion,  on  the  whole,  on  this  part  of  the  case,  that  it 
does  not  fall  within  the  25t}i  section  of  the  statute. 

Next,  supposing  that  I  was  of  opinion  that  the  statute  does  apply, 
still  the  right  to  file  a  bill  accrues  at  the  time  at  which  the  land 
shall  have  been  conveyed  to  a  purchaser  :  sect.  25.  Now,  in  1829, 
E.  R.  Petre  being  in  possession,  conveyed  for  valuable  consideration 
his  estates,  expressly  including  the  leaseholds  in  question,  to  trustees 
to  certain  uses.  There  was,  therefore,  more  than  twenty  years 
before  the  bill  was  filed,  a  conveyance  to  a  purchaser.  If,  there- 
fore, it  had  been  even  a  case  of  express  trust,  the  statute  would 
not  apply. 

Then,  does  this  case  come  within  the  26th  section  ?  Firstly,  what 
is  meant  by  concealed  fraud  ?  It  does  not  mean  the  case  of  a  party 
entering  wrongfully  into  possession ;  it  means  a  case  of  designed 
fraud,  by  which  a  party,  knowing  to  whom  the  right  belongs,  con- 
ceals the  *ciicumstances  giving  that  right,  and  by  means  of  such  [  ♦898  ] 
concealment  enables  himself  to  enter  and  hold.  The  plaintiff  shows 
by  his  bill  that  he  knows  what  is  meant  in  the  statute  by  concealed 
fraud,  for  he  alleges  a  conspiracy,  in  which  all  the  persons  I  have 
named,  in  before  alluding  to  this  part  of  the  case,  must  have  been 
parties.  I  confess  I  can  see  no  ground  even  suggested  for  con- 
clading  there  was  any  such  conspiracy  or  fraud,  except  the  single 
fact  thatE.  B.  Petre  entered,  and  that  all  parties  have  acted  on  the 
assumption  that  he  was  the  person  entitled.  (The  Yige-Ghangellob 
went  in  some  detail  through  all  the  circumstances  of  the  case,  with 
reference  to  the  question  whether  any  fraud  could  be  imputed, 
and  concluded  that  there  had  been  no  concealment;  that  there 
was  no  ground  for  supposing  that  all  the  material  transactions 
had   not,  or  at  least  might  not,  with  reasonable  diligence,  have 
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Petre       been  known  to  the  plaintiff  or  those  through  whom  he  claimed ; 

Petbb.  ^^^  unless  that  conclusion  could  be  arrived  at,  his  Honour  was  of 
opinion  that  the  26th  section  of  the  statute  did  not  apply.  His 
Honour  then  continued  :  I  am  of  opinion,  on  the  whole,  that 
the  statute  is  a  bar  to  the  plaintiff's  claim.  But  if  there  were 
no  question  of  the  statute,  if  I  was  proceeding  on  the  ordinary 
principles  applied  to  cases  of  adverse  enjojrment,  consider  the 
date  of  the  transactions.  The  original  deed  on  which  the  plain- 
tiff founds  his  claim,  was  executed  so  far  back  as  1788,  sixty-two 
years  before  the  bill  was  filed.  Every  person  concerned  in  the 
various  transactions  who  could  explain  the  intention  of  the  parties 
to  them,  is  dead.  If  such  a  bill  as  this  had  been  filed  while  some 
of  them  were  living,  and  a  counter  bill  had  been  filed  by  the  ninth 
Lord  Petre,  or  by  E.  R.  Petre,  asking  the  Court  to  rectify  the  settle- 
ment of  1788,  can  I  now  conclude  that  the  latter  bill  would  have  been 

[  •399  ]  unsuccessful  ?  Can  I,  after  sixty-two  years  have  *elap8ed,  and  on 
the  materials  before  me,  conclude  that  the  Court  would  not  hare 
directed  the  settlement  to  be  rectified  so  as  to  include  the  leasehold 
property  ?  Must  I  not  rather  come  to  an  opposite  conclusion,  if  I 
could  come  to  any? 

Another  view  which  has  been  justly  pointed  out  by  the  counsel  for 
the  plaintiff  is,  that  there  is  great  reason  to  conclude,  as  to  the 
appointments  made  by  the  ninth  Lord  Petre,  that  they  might  have 
been  set  aside  as  frauds  upon  his  power.  Suppose  now  that  imme- 
diately after  tlie  death  of  the  ninth  Lord  Petre,  such  a  bill  as  this 
had  been  filed,  the  plaintiff  insisting  on  his  title;  and  suppose 
E.  R.  Petre  had  filed  a  bill  to  rectify  the  settlement,  insisting  that 
the  appointments  were  void.  If  the  Court  had  come  to  the  con- 
clusion that  the  appointments  were  a  fraud  on  the  power,  who 
would  have  been  entitled?  Why,  all  these  estates  would  have 
gone  to  E.  R.  Petre,  the  person  against  whose  right  this  bill  is  filed. 
There  would  be,  at  this  distance  of  time,  as  much  ground  for  setting 
aside  the  appointments  made  by  the  ninth  Lord  Petre,  as  for  sup- 
porting the  claim  of  this  bill ;  and  I  can  no  more  now  disturb  the 
rights  of  the  parties,  so  far  as  they  exist  under  one  set  of  the  deeds, 
than  I  can  set  them  up  so  far  as  they  would  appear  to  exist  under 
the  other.  I  am  of  opinion,  therefore,  that  on  all  these  grounds, 
even  if  the  Statute  of  Limitations  did  not  apply,  the  bill  must  be 
dismissed  with  costs. 
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STAGEY  V.  SOUTHET(l).  i858. 

_  ./aM.31. 

(1  Drewry,  400.)  

A  mamed  woman,  having  a  life  interest  to  her  separate  use  in  real  estate,  '^-^^'^^I'^y, 
with  her  husband  cut  timber. 


A  suit  was  instituted  in  one  branch  of  the  Court  to  caiTy  into  effect  the 
trusts  of  the  settlement.  In  another  branch  a  suit  was  in  existence,  in 
which  a  claim  was  made  on  the  married  woman's  separate  use,  in  respect 
of  the  timber  cut : 

Held,  that,  in  the  first  suit,  the  Court  could  not  decide  the  question  as  to 
the  right  to  cut  the  timber ;  but  the  married  woman,  securing  the  value  of 
the  timber  cut,  was  allowed  her  income  pending  the  suit. 

This  was  a  suit  to  carry  into  effect  the  trusts  of  a  settlement. 
A  motion  was  made  asking,  among  other  things,  under  the 
57th  section  of  the  Chancery  Improvement  Act,  for  payment  to  the 
plaintifif,  pending  the  suit,  of  the  income  of  property  limited  to  her 
separate  use  for  her  life.  It  was  alleged  that  there  was  a  liability, 
on  the  part  of  the  plaintiff  and  her  husband,  to  the  trust  estate,  in 
respect  of  timber  cut  by  the  plaintiff  and  her  husband,  before  the 
institution  of  this  suit.  It  appeared  in  this  suit  that  there  was 
another  suit  at  the  Bolls,  in  which  it  was  sought  to  charge  the 
plaintiff's  separate  income  for  the  timber  cut.  There  was  no 
evidence  of  the  value  of  the  timber  cut.  The  total  income  of  the 
plaintiff  was  about  180^.  a-year. 

Mr.  Shebbeare,  for  the  motion. 

Mr.  Prendergast,  for  the  trustee  of  the  estate,  opposed  it. 

The  Vicb-Chancellor  said,  under  the  57th  section  of  the  Act,  he 
could  not  decide  on  the  validity  of  the  claim  for  timber.  But  if 
the  value  of  the  timber  could  be  ascertained,  the  amount  being 
brought  into  Court  or  otherwise  secured ;  the  remainder  of  the 
income  might  be  paid  to  the  plaintiff,  without  prejudice  to  any 
proceedings  in  the  other  suit  at  the  Bolls  against  such  income. 


(1  Drewry,  401—402.) 

A.  and  B.,  being  trustees,  the  Master  found  that  it  was  uncertain  whether 
A.  was  living  or  dead  :  but  B.  was  living;  afterwards  B.  died:  Held,  that 
A.  was  not  sole  trustee  within  the  Trustee  Act,  1850 ;  and  the  22nd  section 
of  the  Act  did  not  apply. 

[See  now  the  Tnistee  Act,  1893,  s.  35  (1)  (sub-s.  iii.).] 

(1)  SeenowOrd.  L.  r.  9. 

46-2 


[400] 


In  rk  EANDALL'S  WILL.  isss. 


yeb.  17. 
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18W.  TUENER  V.  BLAMIRE. 

J^>ft.  10,  II. 

0  Ihewiy,  402—413;  S.  C.  22  L.  J.  Ch.  76G;  1  W.  R.  190.) 

^^''v^.cf''^^'  Uuder  the    luclosure  Act,   1845  (8  &  9  Vict.  c.  118),   the  Inclosure 

Commissioners  had  made  a  provisional  order,  and  were  proceeding  to  make 
'         -*  their  final  award.     It  was  disputed  whether  the   lands  intended   to   be 

inclosed  by  them  were  within  the  Act : 

Held,  that  equity  would  not  interfere  to  rei»tmin  them  by  injunction  from 
proceeding. 

The  bill  in  this  case  was  by  Montague  John  Turner,  on  behalf 
of  himself  and  the  other  persons  entitled  under  the  will  of  William 
Turner.  After  stating  the  title,  (which  was  not  disputed)  the  bill 
stated,  that  *'  the  Woodcote  estate  (whicli  was  part  of  the  testators 
estate),  with  the  two  rights  of  sheep  walk  over  the  adjoining  lands, 
was  duly  conveyed  to  the  testator  in  or  about  the  year  1818,  by  the 
then  owner,  the  late  George  Durant,  Esq.  (then  commonly  called 
Captain  Durant  and  afterwards  Colonel  Durant),  since  deceased, 
and  had  been  in  the  possession  of  the  said  George  Durant  for 
thirty  years  and  upwards,  prior  to  the  conveyance  to  the  testator, 
and  is  described  in  certain  title  deeds  relating  to  the  estate  as,  and 
is  considered  to  be,  an  ancient  manor  or  reputed  manor.  No  part 
of  the  estate  is  or  has  been,  at  any  time  within  the  period  of  sixty 
years  and  upwards,  before  the  24th  day  of  May,  1851,  or,  as  the 
[  M03]  plaintiff  believes,  has  ever  been,  subject  *to  any  rights  of  common 
whatsoever,  or  to  any  gated  or  stinted  pastures,  or  held,  occupied, 
or  used  in  common  during  any  time  or  season,  or  periodically,  or 
for  any  purposes  or  limited  purpose  ;  nor  is  the  property,  or  right 
of  or  to  the  vesture  or  herbage  of  any  part  thereof,  nor  has  it  been, 
at  any  time  within  the  said  period,  nor,  as  the  plaintiff  believes, 
has  it  ever  been,  during  the  whole  or  any  part  of  the  year ;  nor  of 
or  to  the  wood  or  underwood  thereof,  growing  thereon,  separated 
from  the  property  of  the  soil  thereof ;  nor  does  any  part  of  the  said 
estate  consist,  nor  has  it  at  any  time  within  the  said  period,  nor,  as 
the  plaintiff  believes  ever,  consisted  of  lot,  meadow,  or  other  lands, 
the  occupation  or  enjoyment  of  separate  lots  or  parcels  of  which  is 
or  has  been,  at  any  time  within  the  said  period,  subject  to  inter- 
change  among  respective  owners  in  any  known  course  or  rotation,  or 
otherwise." 

"  By  an  Act  of  Parliament  passed  in  the  session  of  the  18th  year 
of  her  present  Majesty,  chapter  8,  and  which  was  passed  without 
the  knowledge,  consent,  or  sanction  of,  and  without  notice  to  the 
plaintiff  and  the  other  persons  beneficially  interested  in  the  Wood- 
cote  estate,  under  the  will  of  William  Turner,  authority  was  given 
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to  the  Inclosure  Commissioners  for  England  and  Wales  to  proceed      Tubkbb 
mth  the  inclosure  of  certain  lands  in  the  parish  of  Garshalton  and     blamiri. 
hamlet  of  Wallington,  in   the  county  of   Surrey,  subject  to  the 
provisions  of  the  general  Inclosure  Acts  then  in  force,  and  John 
Nash,  of  Reigate,  in  the  county  of  Surrey,  was  duly  chosen  and 
appointed  valuer,  to  divide,  set  out,  and  allot  the  lands  subject  to 
be    inclosed.     Part    of    the    lands    of    the  Woodcote  estate  are 
uninclosed,  but  no  part  of  them  is  subject  to  be  inclosed,  or  other- 
wise dealt  with  under  the  special  or   any  general  Inclosure  Act, 
without    the    consent    in   writing  of    *tlie    persons    legally   and       [  '404  ] 
beneficially  entitled  thereto  or  interested  therein." 

"  A  claim  was  duly  delivered  to  the  valuer,  on  or  about  the 
24th  day  of  May,  1851,  on  behalf  of  the  plaintiff  and  others  legally 
and  beneficially  entitled  to  or  interested  in  the  Woodcote  estate  and 
premises,  under  the  will  of  William  Turner  deceased  in  respect  of 
the  two  several  rights  of  sheep  walk  over  the  lands  proposed  to  be 
inclosed  by  the  Act  of  the  13th  of  her  Majesty,  chapter  8 ;  but  no 
application  or  consent  in  writing  or  otherwise,  under  the  special  or 
any  general  Inclosure  Acts  or  otherwise,  has  ever  been  made  or 
given  by  or  on  behalf  of  the  plaintiff  or  any  other  person  or  persons 
legally  entitled  to  or  beneficially  interested  in  the  Woodcote  estate, 
under  the  will  of  William  Turner  deceased,  to  the  Commissioners, 
Assistant-Commissioner,  or  valuer,  or  any  other  person  or  persons 
whomsoever,  for  the  purpose  of  shortening  or  rendering  straight 
any  boundary  fences  between  the  land  to  be  inclosed,  and  any 
adjoining  lands  of  the  Woodcote  estate ;  or  to  set  out  or  determine 
the  boundaries  between  the  land  to  be  inclosed  and  such  adjoining 
land;  or  to  draw  or  define  any  new  line  of  boundary;  or  to 
exchange  any  part  of  the  Woodcote  estate  for  any  other  land  in  the 
same  or  any  adjoining  parish  ;  or  to  direct  any  part  of  the  lands  of 
the  Woodcote  estate  to  be  converted  into  or  used  as  a  regulated 
pasture,  to  be  stocked  or  depastured  in  common  by  any  other 
persons ;  or  to  direct  any  inquiries  whether  any  proposed  change  of 
any  part  of  the  Woodcote  estate,  not  subject  to  the  said  Acts  or  any 
of  them,  would  be  beneficial  for  the  owners  thereof ;  or  to  direct 
any  inquiry  whether  any  division  or  allotment  of  any  of  the  lands 
of  the  Woodcote  estate,  lying  intermixed  with  lands  belonging  to 
other  persons,  or  divided  into  inconvenient  parcels,  would  be 
beneficial  to  the  respective  owners." 

*'  The  plaintiff,  and  others  of  the  persons  beneficially  interested       L  ^^^  I 
in  the  Woodcote  estate,  have  on  several  occasions  dissented  in 
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Turner  writing  fiom,  and  personally  by  their  agents  protested  against,  any 
BLAMiRE.  interference  or  dealing  with  the  lands  of  the  Woodcote  estate  by 
the  Commissioners,  Assistant-Commissioner,  or  valuer;  but  not- 
withstanding their  dissent  and  protests,  the  valuer,  by  himself  or 
his  agents,  has  entered  upon  lands  of  the  Woodcote  estate,  for 
other  purposes  than  those  of  surveying,  valuing,  or  otherwise 
dealing  with  lands  subject  to  be  inclosed  thereunder,  and  without 
the  consent  or  permission  of  the  plaintiff,  or  any  of  the  persons 
legally  or  beneficially  interested  therein,  sunk  and  erected  certain 
posts  and  poles  thereon,  and  altered,  enlarged,  and  diverted  a 
certain  bridle-road,  of  the  width  of  three  or  four  feet,  running 
through  part  of  the  Woodcote  estate,  through  an  ornamental 
plantation  thereon,  and  for  that  purpose  cutting  down  several  trees 
on  the  plantation,  and  converting  the  former  bridle-road  into  a  new 
road  of  the  width  of  thirty  or  forty  feet,  or  thereabouts ;  and  the 
valuer  has  in  like  manner,  and  without  the  consent  or  permission 
of  the  plaintiff  or  any  of  the  persons  legally  entitled  to  or  bene- 
ficially interested  in  the  Woodcote  estate,  begun  to  alter,  straighten, 
widen,  and  divert  another  road,  on  and  running  through  part  of 
the  Woodcote  estate;  and  has  purported  to  allot  certain  of  the 
lands  of  the  Woodcote  estate,  not  subject  to  be  inclosed,  to  the 
owners  of  adjoining  lands,  and  given  certificates  of  his  allotments 
to  them;  and  has  purported  to  set  out,  divide,  and  allot  for 
inclosure  a  considerable  part  of  the  Woodcote  estate ;  and  has 
drawn  up  a  report  in  writing,  with  a  map  thereunto  annexed, 
purporting  to  specify  all  the  claims  allowed,  and  all  the  allotments, 
exchanges,  and  partitions  made  in  the  matter  of  the  inclosure,  and 
the  roads,  ways,  and  works  set  out  and  directed  to  be  made  by  him, 

[  *406  ]  and  to  contain  *all  such  particulars  in  relation  to  such  allotments 
(including  allotments  of  the  Woodcote  estate  not  subject  to  be 
allotted  or  inclosed),  ways,  and  roads,  and  works,  as  by  the  said 
Acts  directed,  and  other  directions  and  determinations  thereof 
purported  to  be  authorized  for  the  purposes  of  the  inclosure ;  and 
has  signed  the  report  and  sent  the  same  with  the  map  to  the  office 
of  the  Commissioners,  as  by  the  said  report  and  map  will  appear." 
**  The  Commissioners  have  approved  of,  or  intend  forthw  ith  to 
approve,  of  the  valuer's  report ;  and  the  valuer,  under  the  direction 
of  the  Commissioners,  has  drawn  up,  engrossed,  and  signed,  or 
intends  forthwith  to  draw  up,  engross,  and  sign,  the  award  in  the 
matter  of  the  inclosure,  containing  his  report,  or  intends  to  annex 
to  the  engrossment  the  map  referred  to  by  his  report ;  and  the 
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Commissioners  threaten  and  intend  to  confirm  the  award  under  Turnib 
their  hands  and  seal,  unless  restrained  by  the  order  and  injunction  blamiuk. 
of  this  honourable  Court." 

"  The  defendants,  William  Blamire,  George  Darby,  and  Henry 
Charles  Mules  are  the  Inclosure  Commissioners  for  England  and 
Wales,  duly  appointed." 

The  bill  then  suggested,  that  if  the  report  and  award  of  the 
valuer  were  respectively  approved  and  confirmed  by  the  Commis- 
sioners, such  confirmation  would  be  conclusive  evidence  that  all  the 
directions  in  the  Act  in  relation  to  such  award,  and  to  every  allot- 
ment, exchange,  partition,  and  matter  therein  set  forth  and 
contained,  which  ought  to  have  been  obeyed  and  performed 
previously  to  such  confirmation,  had  been  obeyed  and  performed, 
and  no  such  award  could  thereafter  be  impeached  by  reason  of  any 
mistake  or  informality  therein,  or  in  any  proceeding  relating  there- 
unto, or  on  account  of  any  want  of  any  notices  *or  consent  required  [  ♦407  ] 
by  the  said  Acts,  or  on  account  of  defects  or  omissions  in  any 
previous  proceeding  whatever,  in  the  matter  of  the  inclosure,  and 
every  allotment,  exchange,  partition,  direction,  matter,  and  thing 
specified  and  set  forth  in  such  award  as  aforesaid  would  be  binding 
and  conclusive  on  all  persons  whomsoever. 

The  prayer  was,  that  it  might  be  declared  that  no  part  of  the 
Woodcote  estate,  late  in  the  possession  and  occupation  of  William 
Turner  deceased,  and  included  in  the  report  of  the  valuer,  was 
subject  to  be  inclosed  under  the  Carshalton  and  Wallington  inclosure 
award,  without  the  consent  of  the  plaintiff  and  the  other  persons 
beneficially  interested  in  the  Woodcote  estate,  under  the  will  of  their 
grandfather  William  Turner  deceased. 

That  the  defendants,  William  Blamire,  George  Darby,  and  Henry 
Charles  Mules,  might  be  restrained  by  the  order  and  injunction  of 
the  Court  from  confirming  the  award  of  John  Nash,  the  valuer  in 
the  matter  of  the  Carshalton  and  Wallington  Inclosure  Act,  so  far 
as  it  purported  to  afifect  such  of  the  lands  of  the  Woodcote  estate 
included  in  the  report  of  the  valuer  as  were  not  subject  to  be 
inclosed  without  the  consent  in  writing  of  the  plaintiff  and  other 
persons  beneficially  interested  therein  or  legally  entitled  thereto, 
under  the  will  of  William  Turner  deceased. 

On  the  question  of  fact,  whether  the  land  in  question  had  been 
subject  to  rights  of  common,  &c.,  within  the  allegations  of  the  bill, 
there  was  much  and  conflicting  evidence.  Besides  the  question 
of  fact,  the  defendants,  the  Inclosure  Commissioners,  denied  the 
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TuRKKB  jurisdiction  of  the  Court  to  stay  the  proceedings  at  all.  They  relied 
Blamire  for  this,  first,  on  the  1st  section  of  the  13  Vict.  c.  8,  *which  tbey 
[  '^08  ]  said  directed  the  inclosure  commenced  to  go  on,  and  the  Court  could 
not  stop  that.  The  section  of  the  13  Vict.  c.  8,  in  question,  was  as 
follows :  "  "Whereas  the  Inclosure  Commissioners  for  England  and 
Wales  have,  in  pursuance  of  an  Act  passed  in  the  ninth  year  of  the 
reign  of  her  Majesty,  intituled,  '  An  Act/  &c.,  (the  Inclosure  Act, 
8  &  9  Vict.  c.  118,)  issued  provisional  orders  for  and  concerning 
the  several  proposed  inclosures  mentioned  in  the  schedule  to  this 
Act,  and  have  in  the  annual  general  report  of  their  proceedings 
certified  their  opinion  that  such  inclosures  would  be  expedient,  but 
the  same  cannot  be  proceeded  with  without  the  authority  of 
Parliament :  be  it  enacted,  that  the  said  several  proposed  inclosures 
mentioned  in  the  schedule  to  this  Act  be  proceeded  with."  The 
schedule  to  the  Act  included  the  Carshalton  and  Wallington 
inclosures,  viz.,  the  land  in  question.  The  defendants  relied  also 
on  the  general  Inclosure  Act  of  the  8  &  9  Vict.  c.  118.  They 
referred  for  this  purpose  to  the  following  sections  :  the  24th,  25th, 
26th,  27th,  33rd,  34tli,  46th,  47th,  104th,  and  106th. 

For    the    plaintiffs,   Mr.    Glasse,    Mr,    Phinn,    Mr,    Tindid 
Atkinson  and  Mr.  Villiers. 

Mr  Bacon  and  Mr.  Fleming,  for  the  defendants  : 

It  has  been  decided  that  the  provisional  order  of  the  Com- 
missioners is  the  subject  of  appeal  to  a  court  of  common  law 
(They  cited  on  this  point  an  unreported  case,  Wheeler  v.  Bishop  of 
Winchester,  and  referred  to  the  56th  and  57th  sections  of  8  &  9  Vict, 
c.  118.)  In  April,  1849,  the  Assistant-Commissioner  made  his 
[  •409  ]  report :  that  *was  followed  by  the  provisional  order.  There  was 
full  notice  of  the  intention  to  inclose;  the  Commissioners  made 
their  report,  and  the  Legislature  has  sanctioned  the  whole  trans- 
action by  the  special  Act,  the  13  Vict.  They  argued  tha(  the 
56th  section  gave  ample  appeal  without  coming  to  this  Court. 

They  relied  also  on  the  special  Act,  the  18  Vict.,  to  show  that 
the  Commissioners  must  go  on,  and  might  be  compelled  to  do  so  by 
viandamus;  so  that  it  could  not  be  contended  that  this  Court  would 
interfere  to  stop  them. 

Mr.  Glasse,  in  reply. 

On  the  12th  of  February,  the  Vicb-Chancellob  delivered  his 
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judgment,  which,  so  far  as  regarded  the  question  of  jurisdiction,  was  Tubnek 
as  follows :  The  injunction  that  is  asked  by  this  motion  is  an  blamibb. 
injunction  to  restrain  the  defendants,  who  are  the  Inclosiire 
Commissioners  of  England  and  Wales,  from  confirming  the  award 
of  Mr.  John  Nash,  the  valuer  in  the  matter  of  the  Garshalton  and 
Wallington  inclosures,  so  far  as  it  purports  to  affect  such  of  the 
lands  of  the  Woodcote  estate  as  are  not  subject  to  be  inclosed 
without  the  consent  of  the  plaintiffs  and  the  other  persons  bene- 
ficially interested  therein,  or  legally  entitled  thereto,  under  the  will 
of  William  Turner  deceased  ;  so  that  the  notice  of  motion  of  course 
assumes,  that  if  the  award  of  Mr.  Nash  the  valuer  is  affirmed,  it  will 
afiiect  some  lands  in  part  of  the  Woodcote  estate,  which  are  not 
subject  to  be  inclosed  without  the  consent  in  writing  of  the  plaintiffs 
and  the  other  persons  interested.  And  although  the  notice  of 
motion  does  not,  any  more  than  I  believe  the  bill  does,  point  out  the 
specific  pieces  of  land  which  are  alleged  to  be  portions  of  the  Wood- 
cote estate,  which  ought  not  to  be  inclosed  *  without  the  consent  in  [  •*io  ] 
writing  of  the  parties ;  although  the  form  of  the  notice  of  motion 
does  not,  and  I  believe  the  bill  does  not,  point  out  the  specific  lands 
to  be  taken,  at  the  Bar  they  are  pointed  out  by  reference  to  a  map, 
which,  as  I  understand  it,  has  been  framed  on  the  part  of  the 
plaintiffs.  It  is  alleged  that  one  of  the  pieces  of  land  in  that  map, 
marked  B.,  is  land  belonging  to  the  Woodcote  estate,  which  is  not 
witiiin  the  power  of  the  Inclosure  Commissioners,  and  ought  not  to 
be  allotted  at  all. 

Now,  the  ground  upon  which  I  am  asked  to  interfere  appears  to 
me  to  be  this :  that  inasmuch  as  the  Inclosure  Commissioners  have 
no  right  to  inclose  anything  but  what  is  open  or  common ;  if  they 
are  proceeding  to  inclose  or  allot  anything  that  is  not  open  and 
common  land,  they  are  going  beyond  the  powers  of  their  Act,  and 
this  Court  has  jurisdiction  to  interfere.  Now,  if  that  be  the  founda- 
tion on  which  this  Court  would  interfere,  the  effect  is,  that  the 
Court  of  Chancery  is  the  Court  for  the  inclosure  of  all  the  common 
lands  of  England.  That  must  be  the  effect  of  it ;  because,  when- 
ever the  Inclosure  Commissioners  are  proceeding  under  the  powers 
given  them  by  the  general  Act,  assisted,  if  necessary,  in  certain 
cases,  by  a  special  Act,  to  determine  it  certain  lands  are  proper  to 
be  enclosed,  any  parties  saying,  "  You,  the  Commissioners,  are  wrong 
in  your  view :  there  is  an  acre,  or  five  acres,  or  ten  acres  of  land 
which  you  are  mistaken  about,*'  may  file  a  bill  in  the  Court  of 
Chancery,  to  have  it  determined  by  the  Court  of  Chancery,  whether 
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TuEMEB      the  Commissioners    are    right    or    not.      In    other    words,    the 

BLAiiiBE.     Commissioners  have  no  jurisdiction  (for  that  is  the  effect  of  it),  no 

jurisdiction  even  primarily  to  determine  what  are  open  or  common 

lands ;  what  are  lands  subject  to  be  inclosed  under  the  powers  of 

[^411]  the  Act.  *Now  it  is  impossible  to  look  at  the  sections  referred 
to  of  the  Act  without  coming  to  this  conclusion  at  least,  that  the 
Inclosure  Commissioners  are,  as  they  are  directed  to  do  by  the  25th 
section,  to  hold  a  preliminary  meeting  to  inquire  into  the  expediency 
of  inclosing  lands  when  those  lands  are  fixed  upon  by  them  as  proper 
to  be  inclosed.  They  are  then  to  proceed  to  consider  what  is  sug- 
gested to  them,  and  the  Assistant-Commissioner,  who  is  the  person 
to  hold  this  preliminary  meeting,  is  to  report  whether  the  inclosure 
should  take  place.  It  is  quite  clear,  that  although  the  Assistant- 
Commissioner  may  be  liable  to  be  controlled  in  the  exercise  of  his 
judgment,  he  is  at  least  the  person  in  the  first  instance  to  deter- 
mine what  lands  are  to  be  inclosed ;  and  when  he  has  determined 
what  lands  are  to  be  inclosed,  and  when  the  general  Commissioners 
upon  his  report  make  a  provisional  order  directing  the  inclosure  to 
proceed,  or  stating  that  by  reason  of  their  being  within  fifteen  miles 
of  London  there  must  be  a  special  Act,  and  that  they  shall  report 
to  Parliament  accordingly,  I  say  the  decision  of  the  Assistant- 
Commissioner  or  the  general  Commissioners,  as  the  case  may  be, 
is  either  final  and  conclusive,  or  else  an  appeal  is  given  by  the  Act 
of  Parliament.  And  the  Act  of  Parliament  expressly  gives  an  appeal 
from  any  decision  whatever,  whether  it  be  the  Assistant-Commis- 
sioner or  the  general  Commissioners,  to  a  court  of  law,  in  a  certain 
mode  pointed  out  by  one  of  the  sections  of  the  Act.  I  quite  feel 
this,  that  this  Court  has  jurisdiction  over  the  Commissioners. 
Unquestionably  it  has  never  been  disputed  that  this  Court  has 
jurisdiction  over  them  ;  but  jurisdiction  in  what  cases?  This  sort 
of  case  might  arise ;  I  am  not,  of  course,  using  it  as  applicable  to 
these  particular  gentlemen  who  nre  the  Inclosure  Commissioners. 
But  I  can  conceive  a  case  where  Commissioners  for  a  given  purpose 

[  **12  ]  might  be  proceeding  ♦in  such  a  way  as  that  the  parties  were  preeludetl 
by  their  mode  of  proceeding  from  exercising  their  right  of  appeal. 
Supposing  they  had  so  proceeded,  or  were  about  so  to  proceed,  that 
the  parties  who  ought  to  have  a  right  of  appeal  should  l)e  excluded 
from  the  exercise  of  that  right — that  is  an  instance  in  which, 
unquestionably,  this  Court  would  interfere  to  prevent  any  such 
injustice  being  done.  But  this  Court  surely  is  not  the  Court  to  sit 
to  determine  whether  a  particular  acre  of  land  in  each  particular 
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case  that  is  questioned  before  the  Commissioners,  or  whether  a  Tobnek 
particular  field  of  five  acres  or  ten  acres,  is  or  is  not  proper  to  be  blamibb. 
inclosed  by  the  Commissioners.  My  own  opinion  is,  that  if  that 
were  so,  this  Court  would  have  nothing  but  bills  appealing  from  the 
decision  of  every  Assistant-Commissioner  throughout  England  and 
Wales,  upon  these  inclosures.  I  wish  it  to  be  clearly  understood 
that  I  am  far  from  repudiating  the  jurisdiction  of  this  Court  over 
Inclosure  Commissioners,  any  more  than  other  Commissioners. 
We  know  that  bills  have  been  frequently  filed,  and  this  Court  has 
exercised  its  jurisdiction  over  the  Lords  Commissioners  of  lier 
Majesty's  Treasury.  There  was  a  case  of  Ellis  v.  Earl  Grey  (1),  in  . 
which  this  Court  entertained  jurisdiction  over  the  Lords  Commis- 
sioners of  the  Treasury.  And  there  has  been  a  case  of  a  bill  filed 
against  the  Commissioners  for  the  Adjudication  of  French  Claims, 
in  which  the  Court  interfered  with  respect  to  those  Commissioners. 
But  it  is  not  to  interfere  with  them  in  the  legitimate  exercise  of 
those  discretions  and  that  authority  which  are  conferred  upon  them 
by  the  Act ;  and  clearly,  one  of  the  preliminary  jurisdictions  given 
to  the  Commissioners  of  Inclosure  is  to  exercise  their  discretion  and 
judgment  in  the  first  place,  whether  lands  which  are  suggested 
♦to  them  as  proper  to  be  inclosed  are  or  are  not  fit  and  proper  [**13] 
to  be  inclosed,  and  of  a  quality  capable  of  being  inclosed.  But 
their  being  supposed  to  err  in  that  conclusion  does  not  authorise  a 
party  to  come  here  to  appeal  from  that  act  to  the  Court.  The  course 
of  proceeding  is,  that  if  the  Assistant-Commissioners  be  wrong,  the 
party  may  appeal  to  the  general  Commissioners,  the  chief  Com- 
missioners, I  may  call  them ;  or  he  may  appeal  direct  from  the 
Assistant- Commissioners,  as  well  as  from  the  general  Commissioners, 
to  a  court  of  law,  by  a  speedy  process,  and  have  the  matter  deter- 
mined in  a  way  in  which  questions  of  that  sort  are  best  determined, 
by  a  feigned  issue,  which  is  to  go  to  a  jury,  in  which  the  jury  are 
to  have  witnesses  examined  before  them,  and  are  to  determine  upon 
the  facts  which  are  in  controversy.  It  appears  to  me  that  the 
plaintiff  is  not  entitled  to  the  injunction  which  he  asks,  on  this  first 
ground,  that  he  has  not  shown  to  me  that  there  is  any  case  here 
existing  which  justifies  this  Court  in  exercising  a  jurisdiction  to 
prevent  the  Commissioners  from  proceeding  in  the  regular  way. 

(1)  38  RR.  93  (6  Siin.  214). 
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1863.  LAMB   V.  ORTON. 

•    ^'^'  (1  Drewiy,  414;  S.  C.  22  L.  J.  Ch.  713.) 

Under  the  old  practice  a  plaintiff  was  not  allowed  to  read  an  affidavit  on 
a  motion  to  produce  documents,  to  establish  the  possession  of  documeut« 
not  specificall}''  admitted  b}'  the  answer  to  bo  in  the  defendant's  ]>os8e88ion. 

[See  now  Ord.  XXXL  r.  19a  (3)  as  to  the  proper  coui^se  to  be  adopted  where 
a  plaintiff  has  i-eoson  to  believe  that  specific  documents  are  or  have  been  in  the 
defendant's  possession.] 


1863.  EVANS  V.  SAUNDEllS. 

Jan.  27,  28, 

21»,  31.  •  (1  Drewry,  415—439.) 

"""""  [Affirmed  on  rehearing,  pitsty  p.  793,  but  reversed  on  appeal,  as  I'eported  iu 

6  D.  M.  &  G.  654.  The  decision  of  the  Court  of  Appeal  was  finally  affirmed  by 
the  House  of  Lords,  as  reported  under  the  title  of  Saunders  v.  Etxtti*,  in 
8H.  L.  C.  721.] 


1863. 
Jan.  18. 


In  re  DODGSON'S  TRUST  (1). 

(1  Drewry,  440—442.) 


K1NDEB8LBT, 

V.-O.  A  testator  gave  personal  estate,  outstanding  on  securities,  to  his  wife  for 

[  440  ]  lif®>  remainder  in  a  moiety  to  six  of  his  children  ;  provided  that,  if  any  one 

died  before  receiving  his  or  her  share  without  leaving  lawful  issue,  it  should 

go  over. 

One  of  the  children  died  after  the  wife's  death,  before  the  securities  were 

i-ealissed  and  the  produce  divided :  Hold,  that  the  proviso  contemplated  the 

time  when  the  children  should  be  entitled  to  receive  their  sharas,  not  the 

time  of  actual  payment;  and  that  the  representatives  of  the  deceased  child 

took  a  share. 

James  Dodoson  by  his  will  gave  his  monies,  securities,  securities 
for  money,  &c.,  to  trustees  on  trust,  after  payment  of  his  debts,  ilc, 
to  invest  the  same,  and  then  upon  trust  for  his  wife  for  her  life ; 
and  from  and  after  her  decease,  he  directed  that  his  trustees  should 
pay  one  moiety  or  ecjual  half -part  of  his  said  personal  estate  to  his 
son  W.  Dodgson,  his  executors  and  administrators,  and  should  pay 
and  divide  the  other  moiety  or  half-part  of  his  said  personal  estate 
unto  and  equally  between  and  among  all  his  children,  Ann  Dodgsou, 
John  Dodgson,  George  Dodgson,  Jane  the  wife  of  Thomas  Mason, 
Hannah  Dodgson,  and  James  Dodgson,  share  and  share  alike  :  the 
testator  then  gave  special  directions  about  the  share  of  his  daughter 
Jane  Mason  ;  and  then  followed  this  proviso  :  "  Provided,  and  I  do 
hereby  declare  my  will  to  be,  that  if  any  of  my  six  last-named 

(1)   West  V.   J/////r   (1SG8)  I..   R.   6      Ch.    D.   512.   54    U  J.  (.'h.    n31»,    53 
Eq.  59,  37    L.  J.  Oh.  423,  18   L.  T.      L.  T.  247. 
429;    Wifkj    v.    JJanuiater    (1885)    30 
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children  should  happen  to  depart  this  life  before  they  shall  receive  lu  w 
their  respective  portions,  without  leaving  lawful  issue,  the  share  or  tuust. 
shares  of  him,  her,  or  them  so  dying,  of  and  in  my  said  estate  and 
effects,  shall  go  and  accrue  to  the  survivors  or  survivor  of  such 
children,  and  be  equally  divided  among  them ;  if  more  than  one, 
share  and  share  alike,  and  if  but  one,  then  to  such  only  child ;  and 
in  case  of  the  death  of  any  other  of  the  children  without  leaving 
lawful  issue,  then  such  accruing  share  or  shares  shall  again  become 
subject  to  the  same  right,  chance,  contingency,  or  condition 
of  accruer." 

The  testator  left  him  surviving  his  widow  and  the  six  children        f  m  ] 
named.     The  widow  died  in  18e50.     Hannah,  the  daughter,  married 
in  1850  a  Mr.  Mason,  and  died  in  lb51,  without  leaving  any  issue. 

At  the  time  of  the  testator's  death  his  property  was  invested  in 
various  securities. 

The  trustees  did  not,  during  the  life  of  Hannah  Mason,  pay  to 
her,  or  to  any  other  of  the  children,  any  sum  in  respect  of  the 
testator's  bequest  to  them;  and  the  securities  in  which  the  tes- 
tator's property  was  invested  were  not  realised  till  after  her  death ; 
so  that  she  never  received  her  portion. 

On  the  death  of  Hannah  Mason,  her  representatives  having 
claimed  one-twelfth  of  the  proceeds  of  the  testator's  estate  for  her 
share,  the  trustees  paid  it  into  Court  under  the  Trustees  Belief 
Act ;  and  this  petition  was  now  presented  by  four  of  the  other 
children,  claiming  it  for  themselves  and  the  remaining  child,  to  the 
exclusion  of  Hannah's  representatives. 

Mr.  Bacon,  for  the  petitioners,  contended  that  they,  as  survivors, 
were  entitled ;  that  the  testator  expressly  provided  for  the  event  of 
any  child  not  receiving  his  portion,  and  in  this  event,  which  as  to 
Hannah  had  happened,  the  share  of  that  child  went  over.  [He 
cited  Elwin  v.  Elicin  (1),  Law  v.  Thompson  (2).] 

Mr.  Follett,  and  Mr.  T.  B.  Allen,  for  the  representatives  of 
Hannah,  were  not  called  upon. 

The  Vice-Chancellor  :  [  442  ] 

What  the  testator  meant  was  this:  He  directed  his  widow  to 
have  the  income  during  her  life.  There  is  no  other  direction  or 
disposition  till  her  death  :  after  her  death  he  directs  the  payment 

(1)  7  R.  E.  117  (8  Yes.  546).  (2)  28  B.  E.  17  (4  Euss.  92). 
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of  one  moiety  to  his  son  William,  and  of  the  other  moiety  to  his 
other  children ;  and  after  the  direction  to  invest  Jane's  share,  comes 
the  proviso.  Now  this  is  merely  a  direction  not  to  pay  and  divide 
the  shares  till  the  death  of  the  widow  ;  not,  as  in  Elwin  v.  Elnin,  a 
postponement  of  the  division  till  the  completion  of  a  sale.  Then 
the  testator  refers  to  the  time  at  which  the  petitioners  would  be 
entitled  to  receive  shares,  not  to  the  time  of  actual  receipt.  (His 
Honour  commented  on  Law  v.  Thompson,  distinguishing  it  from 
the  case  before  him,  and  proceeded.)  It  appears  to  me,  without  at 
all  infringing  or  disagreeing  with  those  cases,  that  what  the  testator 
here  meant  to  refer  to  was  not  the  period  of  the  fund  actually 
getting  into  the  legatee's  hands,  but  the  happening  of  the  event  on 
which  she  would  be  entitled  to  receive  it.  I  must  decide,  there- 
fore, that  Hannah's  legal  personal  representatives  are  entitled 
to  a  share. 


1853. 
March  3. 

ElKDEBSLET, 

v.-c. 


WIDDICOMBE  V.  MULLER. 

a  Drewry,  443—4^7 ;  S.  C.  22  L.  J.  Ch.  614 ;  1  W.  R.  223.) 

A  testator  gave  Loug  Annuities  to  A.  for  life,  and  if  she  died  without 
leaving  issue  her  surviving,  then  to  B.  and  C,  to  be  paid  to  them  at  twenty- 
one,  if  both  living ;  but  if  either  should  be  then  dead,  then  to  the  survivor. 
B.  and  C.  both  attained  twenty-one,  but  died  in  the  lifetime  of  A.,  who 
died  without  issue  :  Held,  that  the  word  *'  then"  had  reference  to  the  death 
of  A.  without  issue;  and  that  the  residuary  legatee,  and  not  the  repre- 
sentatives of  B.  and  C,  took. 

Henry  Symonds  by  his  will  gave  to  his  executors  20L  Long 
Annuities  upon  trust,  for  the  maintenance  and  education  of 
Harriet  Hawkins  till  she  should  attain  twenty-one,  and  then  upon 
trust  to  pay  such  annuity  to  her  for  life  for  her  separate  use ;  and 
after  her  decease  to  pay  such  20/.  Long  Annuities  for  the  main- 
tenance and  education  of  all  or  any  child  or  children  she  might 
leave  her  surviving,  share  and  share  alike;  if  more  than  one, 
during  their  respective  minorities ;  and  on  his,  her,  or  their  attain- 
ing twenty-one,  upon  trust  to  assign  the  annuity  equally  between 
them,  if  more  than  one,  and  if  but  one,  the  whole  to  such  one. 
"  But  if  the  said  Harriet  Hawkins  shall  die  without  leaving  any 
lawful  issue  her  surviving,  or,  leaving  any  such,  he,  she,  or  they 
shall  die  under  the  age  of  twenty-one  years,  then  upon  further  trust 
to  pay  and  apply  such  annuity  of  202.  per  annum  Long  Annuities 
towards  the  maintenance  and  education  of  Robert  Hawkins  and 
Elizabeth  Hawkins,  the  brother  and  sister  of  the  said  Harriet 
Hawkins,  in  equal  moieties  during  their  respective  minorities  ;  and 
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upon  their  respectively  attaining  the  ages  of  twenty-one  years,  Widdioombe 
upon  trust  to  assign  and  transfer  such  annuity  of  20/.  per  annum  mullrr. 
Long  Annuities  equally  between  them,  if  both  living;  but  if  either 
of  them  shall  be  then  dead,  then  upon  trust  to  assign  and  transfer 
the  whole  of  such  annuity  of  20/.  per  annum  Long  Annuities  to 
the  survivor  of  them  the  said  Robert  Hawkins  and  Elizabeth 
Hawkins,  for  his  or  her  absolute  use  and  benefit,  discharged  of  all 
further  trusts  concerning  same.'* 

Harriet  Hawkins  died  without  having  been  married  ;  Robert  and        [  444  ] 
Elizabeth  both  attained  twenty-one,  and  died   in  the  lifetime  of 
Harriet  Hawkins. 

The  question  was,  whether  the  representatives  of  Robert  and 
Elizabeth  took  any  interest,  or  whether  the  20Z.  Long  Annuities 
passed  to  the  residuary  legatees. 

Mr.  Hardy  and  Mr.  Pmvnall,  for  the  representatives  of  Robert 
and  Harriet  Hawkins  : 

The  words  "  if  both  living,"  and  "  but  if  either  of  them  shall 
be  then  dead,"  are  to  be  read,  if  both  live  to  attain  twenty-one ; 
but  if  either  die  under  twenty-one,  then  to  the  survivor.  The  word 
**  then  "  after  the  limitations  to  Harriet  and  her  children,  refers  to 
the  event,  not  to  the  time :  the  testator  did  not  mean  by  the  words 
'*  if  both  living,"  to  point  to  the  being  living,  but  to  both  being 
living.  He  had  given  the  fund  to  both  ;  and  then,  to  provide,  in 
the  event  of  one  dying  under  twenty-one,  against  the  possibility  of 
the  representatives  of  that  one  taking,  he  adds  the  words  ''  if  both 
living,"  preceding  the  limitation  over  to  the  survivor.  If  the  word 
'*  then  "  is  referred  to  the  time  of  Harriet's  death,  the  effect  would 
be  to  make  the  survivor  of  Robert  and  Elizabeth  take,  although 
under  twenty-one,  when  it  is  clear  the  testator  did  not  mean  either 
to  take  till  twenty-one. 

Mr.  FolUtt  and  Mr.  Hodgson,  for  the  residuary  legatees  : 

The  effect  of  Mr.  Hardy's  argument  is  to  strike  out  altogether 
the  words  "  if  both  living."  The  gift  is  of  the  coi^pm  of  the  fund, 
the  annuities  themselves. 

The  true  construction  is,  if  both  survive  Harriet,  they  *are  both       [  ^445  ] 
to  have  the  fund ;  if  one  only  survives  her,  he  or  she  is  to  have  it : 
the  event  of  neither  surviving  is  not  contemplated ;  there  is  no 
gift  in  that  case ;  and  that  event  having  happened,  the  fund  falls 
into  the  residue. 
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WiDoiooMiiE  Mr.  [lardy^  in  reply, 

r. 

The  Vice-Chancellor  : 

There  is  great  difficulty  in  ascertaining  what  the  testator  meant. 
The  will  appears  to  have  been  carefully  drawn,  and  by  a  pro- 
fessional person. 

The  terms  used  in  the  particular  gift  for  my  consideration  cause 
this  dilemma.  You  must  either  apply  the  word  "  then  "  in  the 
passage  following  **  if  both  living,'*  not  to  the  immediately  pre- 
ceding passage  in  the  will,  but  to  a  passage  antecedent  and  at  some 
distance ;  or  you  must  give  lo  it  a  meaning  quite  inappropriate. 
One  thing  is  clear :  both  the  passages  must  be  referred  to  the  same 
contingency.  If  the  words,  "if  both  living,"  refer  to  living  to 
attain  twenty-one,  then  the  words,  **  it  either  of  them  shall  be  then 
dead,**  must  mean,  if  either  die  under  twenty-one.  I  think,  how- 
ever, that  it  is  impossible  to  say  that  that  can  be  the  meaning  of 
the  words. 

In  another  part  of  the  will  there  is  a  gift  of  a  sum  for  life,  with 
remainder  over,  and  there  the  word  "  then "  is  used  clearly  as 
referring  to  a  period  of  time :  that  is  the  only  place  in  the  will 
where  the  word  is  so  used. 

The  natural  meaning  of  the  word  is  to  refer  to  a  lime.  Now  the 
words,  "  if  either  of  them  shall  be  then  dead,"  treating  the  word 
[•446  J  "then  "as  referring  to  a  particular  time  *cannot  refer  to  dying 
under  twenty-one.  But  if  you  attribute  the  word  in  both  sentences 
to  the  period  of  the  death  of  Harriet  without  leaving  issue  sur- 
viving, then  you  are  using  the  term  in  its  natural  sense.  The 
difficulty  is,  that  you  are  then  going  back  to  a  period  of  time 
referred  to  in  an  earlier  part  of  the  case,  instead  of  to  a  period 
referred  to  in  the  part  more  immediately  preceding.  I  must,  how- 
ever, choose  between  the  two  difficulties.  And  the  lesser  of  the 
two,  is  to  attribute  the  words  to  the  time  of  Harriet  Hawkins 
dying  without  leaving  issue. 

I  think  what  the  testator  meant  was  this :  If  the  event  happens, 
and  when  the  event  happens,  of  Harriet  dying  without  leaving 
issue,  &c.,  then  I  make  a  disposition,  if  both  Eobert  and  Elizabeth 
survive  her,  in  equal  shares  to  both ;  but  if  either  of  them  be  dead 
at  that  period,  then  the  gift  meant  for  both,  if  both  were  living,  is 
to  go  to  the  survivor.  In  the  events  that  have  happened,  I  think 
the  residuary  legatee  is  entitled. 
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COLLETT  V.  NEW^HAM.  i863. 

(1  Drewrj,  447—459 ;  S.  C.  1  W.  B.  241.)  ^««J6. 

A.  being  indebted  to  B.  upon  bonds,  disputes  arose  between  them  as  to  Kindkbslbt, 
what  was  due ;  and  by  an  order  in  a  suit,  referring  it  to  arbitration,  and 
an  award  made  under  that  order,  the  debt  of  A.  was  fixed  at  8,000/.,  which  ^  ^^^  ^ 
was  ordered  to  be  paid  in  two  sums  on  days  certain  ;  and  if  payment  was 
not  made,  the  secui-ities  were  to  be  sold,  and  payment  made  out  of  the 
proceeds.  The  8,000/.  and  the  surplus  was  to  be  paid  to  A. ;  no  mention 
was  made  of  interest.  The  securities  were  not,  by  reason  of  various  trans- 
actions, realized  for  a  very  long  time:  Held,  that  the  produce  of  the 
securities  was  not,  as  against  subsequent  incumbrancers  of  A.,  chargeable 
with  more  than  the  principal  sum  of  8,000/. 

In  March,  1818,  Newnham  was  in  possession  of  a  post  obit  bond 
and  a  warrant  of  attorney  from  Gross,  to  secure  21,000/.  and 
interest. 

In  April,  1818,  Newnham  assigned  this  bond  and  warrant  of 
attorney  to  Mence,  to  secure  7,000/. ;  six  common  money  bonds, 
to  raise  in  all  17,200/.,  were  subsequently  given  by  Gross  to 
Newnham. 

In  July,  1818,  Newnham  delivered  these  six  bonds  to  Mence,  and 
at  the  same  time  entered  into  a  deed  poll,  whereby  he  appointed 
him  his  attorney  to  sell  the  six  bonds  to  secure  the  monies  then  due 
by  Newnham  to  Mence. 

In  1819,  Newnham  filed  his  bill  against  Mence  to  set  aside  the 
assignment  of  thepo«^  obit  bond,  and  for  an  account  of  the  dealings 
and  transactions  between  them.  An  order  was  made  in  that  suit 
on  the  11th  July,  1820,  the  material  parts  of  which  were  as  follows : 
It  was  ordered  that  it  should  be  referred  to  A.  GuUen  to  take  *an  [  •448  ] 
account  of  the  dealings  between  Newnham  and  Mence  to  the  time  of 
the  order,  and  to  settle  and  determine  the  matters  in  difference.  That 
the  sale  of  the  post  obit  bond  should  be  given  up ;  and  if  the  arbi- 
trator should  find  any  balance  to  be  due  from  Newnham  to  Mence, 
he  should  in  his  award  order  the  same  to  be  paid  at  such  place,  and 
within  such  time,  and  as  he  should  think  proper  ;  and  should  direct 
that  in  case  of  default  in  payment,  the  securities  in  the  possession 
of  Mence,  or  a  sufficient  part  thereof,  should  be  sold  within  such 
time  and  in  such  manner  as  the  arbitrator  should  fix  and  determine ; 
and  that  the  money  to  arise  from  such  sale,  or  to  be  otherwise  pro- 
duced firom  the  securities,  should  be  applied  as  the  arbitrator  should 
direct;  the  post  obit  and  other  bonds,  and  the  evidences  of  the 
judgments  were  to  be  placed  in  the  hands  of  certain  bankers,  and 
a  deed  of  assignment  of  them  was  to  be  prepared  to  trustees,  in 
trust,  after  the  arbitrator  should  have  made  his  award,  to  sell  the 
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Coij.KTT      securities  and  apply  the  produce  as  the  arbitrator  should  direct,  or 
Newkham.    to  deliver  them  up  to  Newnham  if  no  sale  should  be  requisite,  and 
generally  as  the  arbitrator  should  direct. 

The  bonds,  &c.  were  deposited  with  the  bankers,  and  an  assign- 
ment of  them  to  CoUett  and  Serjeant  upon  trust  was  duly  entered 
into,  dated  the  12th  July,  1820.  The  trusts  declared  of  the  produce 
of  the  sale  were,  in  the  first  place,  to  pay  and  discharge  the  costs, 
&c.  of  Collett  and  Serjeant  and  the  bankers  ;  and  as  to  the  residue, 
after  payment  of  such  costs,  for  such  trusts,  intents,  and  purposes 
as  should  be  directed  or  declared  by  the  award,  to  be  made  pursuant 
to  the  order  of  reference.  The  bankers  were  to  retain  the  bonds 
and  warrants  of  attorney  until  they  should  be  paid  oflf,  discharged, 
or  sold,  or  should  be  delivered  up  under  the  trusts  thereinafter 
[  •^^y  ]  declared.  And  it  was  provided,  that  if  the  arbitrator  *8hould  award 
that  there  was  not  any  balance  due  from  Newnham  to  Meuce,  or  if 
such  balance  so  awarded  should  be  duly  paid  according  to  the 
award,  or  so  paid  that  there  should  be  no  occasion  to  resort  to  a 
sale  of  the  securities,  then  the  securities  should  be  delivered  up  to 
Newnham,  as  the  arbitrator  should  direct.  There  were  the  usual 
trustee  clauses,  and  a  power  to  appoint  new  trustees  in  the  place  of 
Collett  and  Serjeant. 

On  the  26th  March,  1821,  and  before  the  arbitrator  made  his 
award,  Mence  became  bankrupt,  and  Owen  became  his  assignee. 

On  the  22nd  January,  1822,  the  award  was  made ;  and  the  arbi- 
trator fomid  that  Newnham  was,  at  the  date  of  the  order  of  reference, 
indebted  to  Mence,  and  was,  at  the  date  of  the  award,  indebted  to 
his  assignees  in  the  sum  of  8,000Z.  upon  the  general  balance  of 
accounts;  and  he  ordered  that  Newnham  should  pay  to  the  assignees 
the  said  sum  of  8,0002.  in  manner  following:  3,000/.  on  the 
12th  of  February  then  next,  at  the  ofl&ce,  situate  in  &c.,  of  Gilli- 
brand,  the  solicitor  of  the  assignees,  and  the  sum  of  5,000/.,  the 
residue,  at  the  same  place,  on  the  1st  of  August  then  next. 

And  upon  payment  of  the  3,000/.,  as  directed,  he  ordered  that 
the  bankers  should  deliver  the  post  obit  bond  for  21,000/.  to 
Newnham,  and  that,  on  payment  of  the  5,000/.,  the  bankers  should 
deliver  up  the  remainder  of  the  bonds.  And  he  ordered,  that  in 
case  Newnham  should  fail  or  neglect  to  pay  the  3,000/.  and  6,000/-, 
then  that  the  bonds,  &c.,  or  such  of  them  as  should  remain  in  the 
hands  of  the  bankers,  or  a  sufficient  part  thereof,  should  be  sold 
forthwith,  subject  to  the  trusts  mentioned  in  the  deed  of  12th  July, 
1820.     And  he  ordered,  that,  *upon  the  sale  of  the  bonds,  or  part 
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thereof,  being  made  and  completed,  the  bankers  should,  out  of  the      coLr.ETT 
monies  which  might  come  to  their  hands  by  the  sale,  pay  to  the    nbwnham. 
assignees  of  Mence  so  much  of  the  8,000/.  as  should  then  be  unpaid, 
and  pay  the  residue  of  the  said  monies  to  Newnham,  and  should  at 
the  same  time  deliver  up  to  Newnham  such  of  the  bonds,  &c.  as 
should  then  be  remaining  in  their  hands  unsold. 

Payment  of  the  8,000/.  never  was  made  by  Newnham,  nor  was 
any  sale  ever  made  of  the  securities. 

By  a  deed  dated  the  4th  July,  1822,  to  which  the  father  of  Cross 
(the  maker  of  the  post  obit  bond)  and  others  were  parties,  certain 
estates  were  conveyed  to  trustees,  on  trusts  for  sale  and  mortgage 
to  raise  money  to  pay  the  debts  of  Cross,  and  there  were  ultimate 
trusts  for  the  benefit  of  Cross  and  his  issue. 

The  father  of  Cross  died  in  August,  1822,  and  thereupon  Cross 
assumed  the  name  of  Legh. 

In  November,  1822,  the  trustees  of  the  deed  of  4th  July,  1822, 
agreed  to  admit  that  there  was  due  to  Newnham  from  Thomas 
Legh  (formerly  Cross)  14,2(X)/. ;  and  by  a  subsequent  deed  of  the 
21st  November,  1822,  they  signed  three  debentures  in  favour  of 
Newnham,  to  the  extent  of  14,202/. 

The  trustees  of  the  deed  of  4th  July,  1822,  being  unable  to  agree 
as  to  the  management  of  the  trust  property,  one  of  them  in  the  year 
1823  filed  a  bill  against  the  others,  and  against  the  cestuis  que  trust, 
and  against,  among  others,  Newnham,  but  to  which  CoUett  was  no 
party,  for  carrying  into  effect  the  trusts  of  the  deed  of  July,  1822. 
This  was  the  suit  of  Drever  v.  Maadesley,  and  in  that  suit  an 
injunction  was  obtained. 

Various  proceedings  were  taken  in  this  suit,  occupying  a  very       [  4«i  ] 
considerable  time,  viz.,  till  1849,  in  the  course  of  which  various 
orders  were  made,  and   directions  given  touching  the  claim  of 
Newnham  upon  Legh,  formerly  Cross. 

In  May,  1849,  the  present  suit  was  instituted  by  Collett,  (after- 
wards replaced  by  Derbishire,  the  present  actual  plaintiff,)  tlie 
trustee  of  the  deed  of  11th  July,  1820,  stating  all  the  foregoing 
facts,  and  stating,  among  other  things,  that  Newnham  had  created 
a  variety  of  incumbrances  on  the  bonds  and  securities;  and  the 
object  of  the  bill  was  to  have  the  rights  and  priorities  of  the 
incumbrancers  ascertained  and  paid. 

The  cause  came  on  to  be  heard  with  two  other  causes,  one  of 
which  was  by  Owen,  affecting  the  same  questions,  or  some  of  them ; 
and  on  the  6th  May,  1852,  a  decree  was  made  in  the  three  causes, 
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Odllktt  referring  it  to  the  Master,  among  other  things,  to  inquire  what 
Nkwnham.  ^'^^6  ^1^^  charges  and  incumbrances  on  the  funds  in  question  in  the 
causes,  and  to  state  their  priorities,  and  to  state  what  was  due  in 
respect  of  such  incumbrances. 

In  December,  1852,  the  Master  made  his  report,  and  by  it  he 
found  that  Newnham  was,  at  the  date  of  the  order  of  reference,  in 
August,  1821,  indebted  to  Mence,  and  was  at  the  date  of  the  report 
indebted  to  Johnson  and  Owen  (Mence* s  assignees),  in  the  sum  of 
8,0002.,  on  the  general  balance  of  accounts:  and  he  ordered  the 
same  to  be  paid  in  given  sums  at  given  places ;  and  after  giving 
consequential  directions  consistent  with  the  award,  he  concluded 
thus  :  *'  I  find  that  the  said  S.  Owen  is  the  first  incumbrancer  on 
the  funds  in  these  causes,  subject  as  aforesaid,  (as  to  certain  costSy 
[  *452  ]  &e.,)  and  that  there  is  *now  due  to  him,  under  the  before-mentioned 
award,  the  principal  sum  of  8,000/. ;  but  I  am  of  opinion,  that 
under  the  said  award,  the  said  S.  Owen  is  not  entitled  to  any 
interest  on  the  said  principal  sum  of  8,000/.,  and  I  have  therefore 
disallowed  the  claim  made  by  the  said  S.  Owen,  so  far  as  regards 
interest.*' 

The  other  material  matters  which  appeared  upon  the  report  are 
noticed  in  the  judgment. 

To  this  report  Owen  excepted  as  to  interest,  contending  that  the 
Master  ought  to  have  allowed  interest  on  the  8,000/.,  at  5/.  per 
cent.,  from  the  respective  times  when  the  instalments  were  directed 
to  be  paid  by  the  award. 

The  exceptions  now  came  on  to  be  argued. 

Mr.  Chandless^  for  Owen  the  exceptant : 

The  Master  has  found  that  Owen  is  entitled  to  8,000/.  but  to  no 
interest.     That  is  wrong  on  three  grounds : 

Firstly.  The  debt  carries  interest  of  its  own  nature. 

Secondly.  If  it  does  not  of  its  own  nature,  Owen  is  entitled  to 
interest,  on  account  of  the  obstructions  that  have  been  interposed 
in  the  way  of  his  getting  his  debt. 

Thirdly^  Interest  is  payable  by  reason  of  the  nature  of  the 
security. 

\0n  the  first  point,  [he  cited  Johnson  v.  Durant  (i)  and  AUwood  v. 
Taylor  (2). 

On  the  second  point,  be  cited  Grant  v.  Grant  (3). 

•     (1)«6  R,   R.    791    (4    Car.  &    P.  (2)  66  R.  R.  344  (1  Man.  &  G.  279). 

327).  (3)  27  R.  R.  135  (3  Ruas.  598). 
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On  the  third  point,  he  cited  Burnett  v.  Sheffield  (i).]  Colt.ett 

r. 
NkWNH  AM 

Mr.    Hallettj   with   him,   [cited    Uptoji    v.   Lard    Ferrers  (2),        j  ^^^  - 
Churcher  v.   Stringer  (3),   Atkinson    v, 
Bowen  (5),  and  other  cases]. 


Atki7i8on  (4),    Meredith    v. 


A/r.  Glasse  and  Mr.  Faber,  for  Clark  and  Squire,  incum-  [455] 
brancers,  argued,  that  admitting  the  award  might  create  a  liability 
in  Newnham  personally  to  pay  interest,  it  created  no  lien  for 
interest  upon  the  securities.  As  to  the  alleged  obstructions, 
Newnham  had  nothing  to  do  with  them.  The  suits  were  not  his, 
and  he  had  no  control  over  them.  [They  cited  Churcher  v. 
Stringer  (s),  Booth  v.  Leycester  (6),  Marty n  v.  Blake  (1),  and  other 
cases.] 

Mr.  Bagahawe,  for  Pearce  and  Stone,  other  incumbrancers. 

Mr.  Selwyn,  for  Wade,  the  plaintiff  in  the  third  suit. 

Mr.  Teed,  Mr.  Roche,  and  Mr.  Shebbeare  also  took  the  objec- 
tion, that  the  Statute  of  Limitations,  42nd  section,  applied  and 
barred  more  than  six  years'  interest. 

Afr.  Caiims  and  Mr.  Gifford  appeared  for  other  parties. 

Mr.  Chandless,  in  reply,  on  the  Statute  of  Limitations,  ♦said       [  •456  ] 
the  fund  was  assigned  on  express  trust  for  them,  and  the  statute, 
of  course,  would  not  run. 

The  Vicb-Chancbllor  :  .i//irg/<  5. 

This  came  before  me  on  exceptions  taken  to  the  Master's  report, 
on  the  ground  that  he  has  not  allowed  interest  on  a  sum  of  8,000Z. 
awarded  to  be  due  from  Newnham  to  the  assignees  of  one  Mence. 

In  argument,  many  matters  have  been  alluded  to  which  I  throw 
out  of  consideration,  as  they  were  not  before  the  Master,  and  are 
therefore  not  before  me.  All  that  was  before  the  Master  was  the 
following  list  of  proceedings :  An  order  in  the  cause  of  Newnham  y. 
Mence,  dated  July,  1820 ;  a  deed  of  submission  to  arbitration ;  an 
order  in  a  supplemental  suit  dated  August,  1821 ;  the  award  of 


(1)  91   R  R.  122  (I   D.  M.  &  G. 
371). 

(2)  5B.B.  167(5  Ves.  801). 

(3)  36  R.  B.  745  (2  B.  &  Ad.  777). 

(4)  12  B.  B.  20  (1  Ball  &  B.  238). 


(5)  44  B.  B.  81  (1  Keen,  270). 

(6)  44  B.  R.  75  (3  My.  &  Or,  459). 

(7)  61  B.  B.  27;  see  p.  31  (3  Dr.  & 
War.  125,  138). 
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CoLLRTT     Cullen,  the  arbitrator ;  two  deeds  endorsed  on  the  sabmission ;  an 
Newnham.    order  on  further  directions  in  a  cause  of  Drever  v.  Mandeslry ;  and 
the  Master's  report  in   that  cause.    From   these  documents  the 
following  facts  appear. 

(The  Vicb-Ghancellor  then  stated  the  facts,  observing  as  he 
proceeded,  upon  the  award,  that  the  arbitrator  having  a  discretion 
whether  interest  should  be  allowed  on  the  items  of  account  and  on 
the  balance,  determined  that  interest  should  not  be  allowed  ;  that 
he  found  a  balance  of  8,000/.  due  on  the  4th  of  August,  1821 ;  that 
he  found  that  same  sum  due  at  the  date  of  his  award ;  and  he 
directed  part  of  the  same  sum  without  interest  to  be  paid  in 
February,  and  the  remainder  at  a  later  period,  still  without 
interest ;  and  he  directed  that  in  case  these  sums  should  not  be  so 
paid,  there  should  be  a  sale  of  the  securities,  which,  of  course, 
could  not  take  place  without  some  time  elapsing ;  and  when  the 
securities  were  realised  he  directed  payment  simply  of  the 
principal.) 
[  457  ]  The  Vicb-Chancellor  then   proceeded :     On   these    facts  and 

instruments,  it  appears  to  me  that  the  contract  of  the  parties  is 
decisive  of  the  case.  Considering  the  order  of  July,  1820,  together 
with  the  deed  of  submission,  and  the  subsequent  order  and  award, 
they  come  to  this  in  effect :  that  the  parties  have  agreed  that  the 
amount  due  from  Newnham  to  Mence  should  be  taken  at  8,000/. 
without  interest,  and  should  be  paid  out  of  the  proceeds  of  the 
securities  not  yet  realised.  I  cannot  vary  that  agreement,  and 
say,  that  because  there  has  been  delay,  the  cause  of  which  I  do  not 
know,  I  am  to  alter  the  contract.  When  the  parties  entered  into  it, 
they  must  have  known  that  after  the  award  was  made,  considerable 
time  must  elapse  before  it  could  be  known  whether  there  was  any 
necessity  for  selling;  and  yet  that  was  their  determination.  Again, 
time  must  elapse  before  there  could  be  a  sale  or  realisation  of  the 
securities.  The  parties  must  have  known  that,  and  yet  their 
contract  is,  that  when  the  money  is  paid,  it  is  to  be  paid  without 
interest. 

But  then  it  is  said,  this  is  a  case  in  which  the  8,000/.  was 
awarded  to  be  paid  on  two  certain  days  ;  and  that,  where  money  is 
secured  by  any  instrument  to  be  paid  on  a  day  certain,  then,  from 
the  time  when  the  money  ought  to  be  paid,  interest  runs.  No 
doubt  there  is  such  a  rule  to  this  extent,  that  if  the  creditor  chooses 
after  the  day  to  bring  an  action,  he  may  recover  interest  from  that 
day  ;  so  here,  the  arbitrator  having  awarded  8,000/.  to  be  paid  on  a 
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certain  day,  and  5,000Z.  to  be  paid  on  a  certain  other  day,  if,  after      Cot.lrtt 
the  expiration  of  those  times,  Mence  had  brought  actions  against     newnham. 
Newnham,  I  do  not  say  that   he  would  not  have  been  entitled 
to  interest. 

But  here  the  question  is,  What  is  the  contract  with  ♦reference  to  the       [  •458  ] 
right  of  Mence's  assignees  against  the  securities  ?    That  is  the  real 
question  ;  not  whether  the  debt  might  have  been  recovered  with 
interest,  but  the  agreement  of  the  parties  as  to  the  securities,  and  their 
proceeds ;  they  have  said  those  proceeds  shall  be  applied  in  pay- 
ment of   the  principal,  without  interest.     The  right  to  bring  an 
action  against  the  debtor  personally,  cannot  give  a  better  right 
against  the  securities,  than  the  contract  has  given.     Therefore,  the 
circumstance  that  the  money  is  awarded  to  be  paid  on  days  certain, 
does  not  affect  the  question.  What  is  the  benefit  of  the  securities? 
Another  ground  that  has  been  argued  is,  that  Newnham's  con- 
duct has  been  such  as  to  render  him  liable  for  interest,  and  that 
those  who,  as  his  incumbrancers,  claim  in  his  place,  have  the  same 
liability.     The  answer  to  that  argument  is,  that  whatever  may  be 
the  effect  of  Newnham's  conduct,  I  do  not  judicially  know  anything 
about  it.    It  is   said   that  Newnham   converted  the   bonds   into 
debentures,  and  that  he  had  no  right  to  do  so.  Whether  he  did  do  so 
or  not,  I  do  not  judicially  know.     Then  again  it  is  argued,  that  the 
conduct  of  Newnham  in  getting  an  injunction,  is  another  ground  for 
altering  the  contract  about  interest.     The  answer  is,  nothing  of 
that  appears  upon  the  report ;  I  cannot  judicially  know  anything 
about  it. 

Another  ground  taken  is,  that  the  sums  recovered  have  been  so 
on  the  bonds  ;  and  that  the  bonds  have  actually  borne  interest.  No 
doubt  that  is  so,  and  a  large  sum  has  been  recovered  for  interest ; 
but  that  cannot  make  any  difference  :  it  was  known  to  the  parties 
that  the  securities  would  bear  interest ;  that,  if  realised,  they  would 
be  realised  with  interest.  And  with  that  knowledge  they  left  the 
matter  to  arbitration  on  the  terms  to  which  1  *have  referred,  [•459] 
and  the  arbitrator  has  decided  that  no  interest  is  payable. 

On  the  whole,  the  conclusion   to   which  I  come  is,  that  the 
Master  is  right,  and  the  exceptions  must  be  overruled. 
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1853. 
Marchl2, 


TAYLOK  r.  AUSTEN. 

(1  Drewry.  459—165.) 

A  testator  gave  property  to  his  trustees,  upon  trust  to  pay,  distribute, 
and  divide  equally  between  his  daughters,  naming  them,  to  be  paid  and 
assured  to  them  as  they  should  attain  the  age  of  twenty-one,  or  be  married 
under  that  age  with  the  consent  of  his  trustees.  Proviso,  that  if  they 
should  marry  with  the  consent  of  his  trustees,  he  empowered  the  trustees 
to  pay  the  shares  at  the  times  of  such  marriages,  or  at  their  discretion  to 
settle  the  same : 

Held,  that  the  trustees  had  no  power  to  direct  a  settlement  where  one  of 
the  daughters  married  under  twenty-one  without  consent. 

[This  case  scarcely  requires  a  report.] 


1H53. 
lUarehU.VI. 


Ex    PARTE   WISE. 

In  re  The  LONDON   CONVEYANCE    COMPANY. 

(1  Drewry,  465—473.) 

Under  the  old  Winding-up  Acts,  where  a  Company  was  insolvent,  but 
there  was  an  arrangement  pending,  by  which  the  admitted  debts  would  be 
cleared  by  a  subscription  among  the  shareholders,  and  there  were  no  other 
questions  except  equities  between  the  shareholders,  the  Court  refused  a 
winding-up  order  on  the  petition  of  a  few  shareholders  holding  very  few 
shares,  and  ordered  the  petition  to  stand  over,  pending  the  arrangement, 
until  the  first  day  of  the  next  Term. 

[The  discretionary  power  of  the  Court  in  these  cases  is  extended  under  more 
modem  Acts.    See  ss.  86,  91  and  149  of  the  Companies  Act,  1862.] 


1853. 
Jan.  14. 

RiNDEBSr.ET, 

V.-C. 

[474] 


PENNEY  V.  GOODE. 

(1  Drewry,  474—476;  8.  C.  17  Jur.  83.) 

Defendants  will  not  be  ordered  to  produce  documents  which  they  have  no 
right  to  produce  without  the  consent  of  some  other  person  who  is  not  before 
the  Court. 

In  this  case  the  bill  was  filed  by  Henry  Penney  against  Goode, 
Burchell,  and  Bailey,  who  were  the  treasurers  and  trustees,  and 
also  members  of  the  Westminster  Fire  Insurance  Society.  The 
plaintiff  was  a  varnish  manufacturer,  and  had  insured  in  the 
Westminster  Fire  Office,  under  a  policy  dated  the  12th  of  October, 
1849,  certain  buildings  and  stock  in  trade  used  in  his  business,  for 
the  sum  of  1,875{.  In  July,  1850,  part  of  these  buildings  and  the 
stock  contained  therein  were  destroyed  by  fire.  And  the  bill  was 
to  have  the  amount  at  which  these  things  were  insured  paid  to  the 
plaintiff. 
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The  office  refused  to  pay  the  amount  claimed,  without  being  first  pbnket 
furnished  by  the  plaintiff  with  an  inspection  of  his  books  and  other  qo^'de. 
vouchers  and  evidence,  pursuant  to  the  12th  condition  of  the 
policy ;  and  this  the  plaintiff  refused,  on  the  ground  that  his 
method  of  manufacturing  was  a  secret,  and  his  books  would 
disclose  such  secret.  The  12th  condition  of  the  policy  was  as 
follows :  "  All  persons  insured  who  shall  sustain  any  loss  or  damage 
by  fire,  shall  forthwith  give  notice  thereof  at  the  office  of  the 
society,  and  within  fifteen  days  after  such  fire  deliver  in  the  par- 
ticulars of  the  loss  and  damage  sustained,  in  the  most  satisfactory 
manner  that  the  nature  of  the  case  will  admit  of;  and  shall,  if 
required,  verify  the  same  by  their  oath  or  affirmation,  and  by  the 
oath  or  affirmation  of  their  shopmen,  domestics,  or  servants,  by 
their  books  of  accounts  and  such  other  proper  vouchers  as  shall  be 
reasonably  required  in  that  behalf ;  and  unless  such  notice  shall 
be  given  and  (if  required)  such  affidavit  of  the  insured's  loss 
*made,  and  such  books  and  vouchers  produced,  no  money  shall  be  [  ^475  ] 
recoverable  by  virtue  of  any  policy  to  be  issued  by  this  society ; 
and  if  it  shall  appear  that  there  hath  been  any  fraud  or  false 
swearing,  or  that  the  fire  shall  have  happened  by  the  procurement 
or  wilful  act,  means,  or  contrivance  of  the  insured  or  claimants,  he, 
she,  or  they  shall  forfeit  and  lose  every'  right  and  claim  to 
restitution  or  payment  by  virtue  of  his,  her,  or  their  policy  or 
policies ;  but  in  case  any  difference  shall  arise  between  this  society 
and  the  insured,  touching  or  concerning  any  loss  or  damage  sus- 
tained, such  difference  shall  be  submitted  to  the  judgment  and 
determination  of  two  arbitrators  to  be  indifferently  chosen,  one  to 
be  named  by  the  insured,  and  the  other  by  the  directors  of  this 
society ;  and  in  case  such  two  arbitrators  cannot  or  shall  not  agree, 
then  the  same  shall  be  submitted  to  and  determined  by  a  third  person 
to  be  chosen  by  such  two  referees  or  arbitrators  as  an  umpire,  and 
the  award  in  writing  of  such  two  referees  or  their  umpire  shall  be 
conclusive  and  binding  upon  all  parties." 

This  was  the  substantial  question  in  the  suit.  The  bill  alleged 
that  the  defendants  were  the  only  parties  necessary,  and  contained 
the  usual  inquiry  for  books  and  papers ;  and  by  their  first  answer 
the  defendants,  admitting  that  they  were  treasurers  and  trustees  of 
the  society,  said  they  believed  there  were  at  the  office  of  the  said 
society,  but  not  otherwise  in  their  possession,  custody,  or  power,  &c., 
the  deed  of  settlement  in  the  bill  mentioned,  and  the  several  letters 
in  the  bill  mentioned,  and  divers  other  documents,  of  which,  for 
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[476] 


reasons  stated,  they  submitted  they  were  not  bound  to  set  forth  any 
schedule. 

Afterwards  a  further  answer  was  put  in,  by  which  they  did  set 
forth  a  schedule  of  these  documents. 

The  bill  was  afterwards  amended,  and  by  the  answer  to  the 
amended  bill,  the  defendants  stated  that  they  were  no  longer 
treasurers  and  trustees  of  the  society,  but  that  certain  other  persons 
whom  they  named,  were  such  treasurers  and  trustees. 

A  motion  was  now  made  by  the  plaintiff  for  production  of  the  deed 
of  settlement,  and  of  the  documents  mentioned  in  the  schedule  of 
the  further  answer.  The  defendants  offered  to  allow  inspection  at 
their  own  office,  but  objected  to  produce  them  elsewhere,  on  the 
ground  of  inconvenience  :  the  offer  was  refused. 

M7\  Terrell,  in  support  of  the  motion,  cited  Glynn  v.  Catdfield  (l), 
and  Reid  v.  Langlois  (2). 

Mr.   Walford  (with  whom  was  Mr.  Matins)  y  cited   Taylor  v. 
Rundell  (3),  and  Murray  v.  Walter  {^). 

Mr.  Terrell,  in  reply. 

The  Vice-Chancellor  held,  that  the  plaintiff  was  not  entitled  to 
production  of  the  documents.  He  said,  that  if  the  defendants  had 
been  actually  the  trustees,  still  it  did  not  appear  by  the  answer  that 
they  had  any  power  to  take  the  documents  out  of  the  custody  of  the 
general  body  of  directors.  But  it  appeared  they  were  no  longer  the 
trustees ;  other  persons  were  as  much  entitled  as  they  were,  to  say 
whether  the  documents  should  be  produced  or  not ;  and  if  the  Court 
made  the  order  asked,  it  must,  to  enforce  it,  commit  the  defendants 
for  not  doing,  that  which  they  had  no  power  of  doing  without  the 
consent  of  other  persons  who  were  not  before  the  Court.  The 
motion  was  refused  with  costs. 


1853. 
April  26. 

KlNDBBSLEY, 
V..C. 

[477] 


EICHARDSON  v.  JENKINS. 

(1  Drewry,  477—483.) 

A  tmstee  under  a  deed,  the  tenns  of  which  would  amount  to  the  creation 
of  a  contract,  is  not  a  specialty  debtor  if  he  has  not  executed  the  deed, 
although  he  has  acted  under  it. 

The  words  *•  covenant  or  agree"  are  not  necessary  in  a  trust  deed  to 

(1)  87  E.  R  146  (3  Mac.  &  O.  463).  (3)  54  R  E,  227  (Cr.  &  Ph.  104). 

(2)  84  B.  E.  207  (1  Mac.  &  G.  627).  (4)  54  E,  R  232  (Gr.  &  Ph.  114). 
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constitute  a  specialty  contract.     A  declaration  by  the  trustee  that  he  vill  Rtcuabdsox 
stand  possessed  on  certain  trusts  &c.  is  sufficient.  ,_„T,\ 

A  creditor  by  bond,  in  which  tlie  heirs  are  named,  takes  priority  over  a 
specialty  creditor  under  a  security  in  which  the  heirs  are  not  expressly 
named. 


Jkkkixs. 


This  was  a  creditors'  suit,  for  the  administration  of  the  estate  of 
James  Bobertson;  and  it  now  came  on  to  be  heard  on  farther 
directions. 

Bobertson  had  misapplied  several  trust  funds,  and  the  questions 
arose  between  the  several  cestais  que  trust,  who  claimed  as  creditors 
against  his  estate.  The  plaintiff  claimed  under  a  deed  by  which 
certain  property  had  been  vested  in  Robertson  on  trust  for  sale ;  this 
deed  contained  such  a  declaration  of  trusts,  as  clearly  created  a 
contract  by  Bobertson ;  but  he  had  never  executed  it :  he  had,  how- 
ever, acted  under  it ;  he  had  sold  the  property,  and  received  the 
money  produced  by  the  sale. 

Davis,  another  creditor,  claimed  under  two  deeds,  both  of  which 
were  executed  by  Bobertson. 

The  language  of  both  of  these  deeds  was,  that  it  was  declared  that 
Bobertson  should  stand  possessed,  &c.,  of  the  trust  funds ;  but  they 
did  not  contain  the  word  *^  agree,'*  and  under  one  of  them  there 
were  two  trustees,  Bobertson  and  Snell.     Snell  survived  Bobertson. 

Another  creditor,  Nicholson,  claimed  as  a  creditor  by  bond,  in 
which  the  heirs  were  expressly  bound. 

The  questions  were,  whether,  firstly,  the  plaintiff  was  a  specialty 
creditor ;  secondly,  whether,  in  Davis'  case,  *the  obligation  did  not       t  **^®  ] 
survive  to  Snell,  and  whether,  therefore,  Bobertson's  estate  could  be 
sued ;  and  thirdly,  whether  Nicholson  had  not  priority  over  the 
others,  as  against  Bobertson's  real  estate. 

Mr.  Seltryn  and  Mr.  C.  P.  PhilipSy  for  the  plaintiff,  [cited 
Loi'd  Montjord  v.  Lord  Cadogan  (1),  Wood  v.  Hardisiy{^)y  and  other 
cases]. 

Mr.  Speed,  for  Davis,  [cited  Adey  v.  Arnold  (3)  and  other 
cases]. 

Mr.  Shapter,  for  Nicholson,  [cited  Cummins  v.  Cummim  (4)].  [  ^'*^  J 

Mr.  Selwyn,  in  reply.     ♦     *     * 

(1)  13  R.  B.  at  p.  275  (19  Ves.  at  (3)  95  E.  R.  151  (2  D.M.&  G.433). 
p.  638).  (4)  72  R.  R.  29  (3  Jo.  &  Lat.  64). 

(2)  2  CjII.  542  ;  see  judgment,  iwst. 
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RioHARDsoK  The  Vicb-Chancbllor  : 
Jkwkins.  In  this  case  five  points  arise  (l).  The  first  relates  to  the  debt  due 
[  ^^^  J  to  the  plaintiff.  It  appears  that  a  trust  deed  was  executed  by  which 
certain  property  was  conveyed  to  Robertson  on  various  trusts,  one 
of  which  was  a  trust  for  sale,  and  he  was  to  stand  possessed  of  the 
proceeds  on  trusts,  which  it  is  not  necessary  minutely  to  mention. 
Robertson  was  a  party  to  the  deed  and  acted  under  it,  but  did  not 
execute  it ;  and  the  question  is,  whether  that  instrument,  not  being 
under  the  seal  of  Robertson,  amounts  to  a  contract  on  his  part,  so 
as  to  make  his  debt  a  specialty  debt :  a  question  which  resolves  into 
this,  whether  in  such  a  case  an  action  of  covenant  would  lie  at  law. 
[  Nsi  ]i  Now  the  circumstances  of  this  case,  and  the  *authorities  cited  in  it, 
have  brought  to  my  recollection  that  when  I  was  Master,  the  same 
question  came  before  me,  and  these  authorities.  Lord  Moniford  v. 
Lord  Cadogan  and  the  others,  were  cited ;  and  as  to  the  case  of 
Wood  V.  ^ardia/^(2)  entertaining  doubt  whether  the  decision  went 
on  the  point  of  absence  of  execution  of  the  deed,  I  caused  the 
Rejgistrar's  book  to  be  searched,  and  ascertained  that  the  trustee 
had  sealed  the  deed.  In  the  case  then  before  me,  I  decided  that 
the  debt  was  not  a  specialty  debt.  Of  course  I  cannot  treat  my 
own  decision,  as  Master,  as  an  authority.  But  it  appears  to  me 
now,  as  it  did  then,  that  it  is  difficult  to  comprehend  how,  except 
in  a  very  few  exceptional  cases,  a  man  can  be  liable  as  on  a  specialty 
debt,  under  an  instrument  not  sealed  by  him.  There  may  be  cases 
of  exception,  as  by  the  custom  of  London  or  by  other  custom,  but 
such  cases  stand  on  the  special  custom.  So  in  the  case  of  a 
covenant  running  with  the  land,  that  stands  on  its  own  special 
ground,  and  is  an  exception  to  the  general  rule.  As  a  general  rule, 
a  man  cannot  be  bound  as  a  specialty  debtor,  except  by  some 
instrument  under  his  o^n  seal;  he  cannot  be  bound  as  in  a 
specialty  by  covenant,  unless  by  an  instrument  under  his  own  seal 
he  has  agreed  to  do  something.  If  I  found  any  authority  deciding 
that  acting  under  a  deed,  though  not  sealed  by  the  party  so  acting, 
would  render  him  liable  as  on  specialty,  I  should  be  bound  by  it. 
If  the  case  of  Wood  v.  Ilardisty  had  so  decided,  I  should  follow 
it.  But  I  do  not  think  that  case,  or  any  of  the  cases  cited  are 
applicable.    Lcyrd  Montford  v.  Lord  Cadogan  was  a  case  in  which  the 

(1)  The  reporter  has  only  thou).>ht  on  the  particular  course  of  conduct 

it  material  to  report  the  judgment  on  adopted  by  the  plaintiff, 
the  four  first  points.    The  fifth  related  (2)  2  Coll.  542. 

to  the  question  of  costs,  and  turned 
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question  was,  not  whether  the  trustee  not  liaving  sealed  the  deed,  Richabdsok 

was  liable  as  on  specialty,  but  whether,  not  having  executed,  he     j^nkins. 

would  be  liable  under  the  terms  of  the  deed.    The  language  of 

Lord  Eldon  is  somewhat  ambiguous ;  but  though  he  uses  the  term 

"  covenant,"  his  *mind  clearly  was  not  addressed  to  that  point.    As       [  •482  ] 

to  the  case  of  Wood  v.  Hardistyy  from  examination  of  the  Registrar's 

book,  it  appears  clear  that  the  trustee  there  had  sealed  the  deed, 

and  the  question  was,  whether  the  language  created  a  contract ; 

the  only  case  in   which    I    find    any  authority  is  Hawkins    v. 

Sherman  (i),   in   which    Lord    Tbntbrdbn,   though   he    does    not 

expressly  decide  the  point,  intimates  a  doubt;    but  it  is  only  a 

doubt  (2). 

But  supposing  an  action  of  covenant  could  be  brought  in  that 
case,  where  a  prior  lessee  has  covenanted,  and  has  then  assigned 
his  lease  in  such  a  manner  that  the  assignee  is  under  an  obligation, 
the  decision  would  only  go  the  length  that  in  that  particular  case 
an  action  of  covenant  would  lie.  Adey  v.  Ai-nold  doeB  not  decide 
the  point.  Under  these  circumstances  I  am  bound  to  decide  on 
principle,  and  to  hold,  there  being  no  authority  to  the  contrary, 
that  the  want  of  sealing  the  deed  by  the  party,  prevents  his  debt 
being  a  debt  on  specialty.  I  am  of  opinion,  therefore,  that  as  to 
the  debt  due  to  the  plaintiff,  it  is  a  simple  contract  debt  merely. 

The  second  question  is  this.  Davis  is  a  creditor  under  two  deeds, 
of  one  of  which  Robertson  is  sole  trustee ;  Robertson  did  execute 
the  deed ;  the  only  question  then  upon  this  deed  is,  whether  in 
form  it  is  sufficient  to  constitute'  a  contract;  if  there  is  a  contract, 
Robertson,  having  sealed  it,  is  a  specialty  debtor.  The  terms  of  the 
deed  are  "  it  is  declared,"  &c. ;  and  the  question  is,  whether  that 
amounts  to  a  contract  on  the  part  of  the  trustee.  On  this  point 
Adey  v.  Arnold  was  cited ;  and  if  Lord  St.  Leonards  had  decided 
in  that  case,  that,  to  constitute  ♦a  contract,  it  is  necessary  to  have  [  •483  ] 
the  word  **  agree,"  I  should  of  course  follow  his  decision.  But  he 
has  not  so  decided.  All  that  was  decided  in  Adey  v.  Arnold  is, 
that  if  there  is  nothing  more  than  a  conveyance  on  trust,  that  does 
not  amount  to  a  contract.  And  I  am  of  opinion  that  when  the 
parties  to  a  deed,  frame  it  in  the  .terms  of  declaring  that  such  and 
such  thingd  shall  be  done,  the  term  ^Meclare  "  is  sufficient  to  con- 
stitute a  contract.    T^e  case  is  the  same  as  to  the  deed  in  which 

(1)  3  0.  &  P.  4d9«  it  is  rather  to  be  oolleoted  that  in  Buch 

(2)  See  also  Burnett  y.  Ltfnch,  29  a  case  an  action  of  covenant  would 
JL  B.  243  (5  B,  &  0.  o39)»  froia.  whiQli  .  not  lie.  . 
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RlCHAUDSOK 

r. 
Jenkiks. 


Bobertson  and  another  are  the  trustees.  Davis,  therefore,  stands 
as  a  specialty  creditor. 

The  third  point  is  this.  Under  one  of  the  deeds,  Robertson  was 
not  sole  trustee,  but  only  jointly  with  one  Snell.  Robertson  is  dead, 
leaving  Snell  surviving  him  ;  and  it  is  contended  that  though  there 
is  a  contract  under  seal  by  Robertson,  the  obligation  was  joint,  and 
that  it  survived  to  Snell,  and  lies  on  him  and  not  on  Robertson's 
estate;  and  Richardson  v.  Horton  was  cited  on  this  point;  the 
argument,  however,  assumes  that  the  obligation  was  joint ;  but  I 
think  it  was  joint  and  several. 

The  fourth  point  is  this.  Nicholson  is  a  creditor  by  bond  under 
seal,  in  which  the  heirs  are  bound ;  and  he  claims  to  be  paid  first 
out  of  the  real  estate.  Now  the  liability  of  Robertson  under  the 
deed  which  he  executed  to  Davis,  though  a  liability  by  specialty,  is 
not  one  which  binds  the  heirs ;  and  the  terms  of  the  statute 
(3  &  4  Will.  lY.  c.  104)  are  clear.  Nicholson  is  therefore  entitled 
to  be  paid  out  of  the  real  estate,  in  priority  over  Davis. 


1863. 
May  25. 


1863. 
May  6. 


Ex  PARTE  HIGHT. 
In  re  The  DOVER  and  DEAL  RAILWAY  COMPANY. 

(1  Drewry,  484—486.) 

[An  obsolete  case  as  to  the  liability  of  a  member  of  a  provisional  committee 
of  a  projected  Railway  Company  for  expenses  incurred  by  tlie  managing 
committee.] 


WAYN  V.  LEWIS. 

(1  Drewry,  487—488., 

The  Court  had  no  power  to  order  a  sale  under  the  48th  section  of  the 
Chancer}'  Improvement  Act,  on  interlocutory  application,  but  only  where, 
before  the  Act,  foreclosure  might  have  been  decreed. 

[A  sale  could  not  formerly  be  ordered  on  an  interlocutory  application  in  lieu 
of  foreclosure;  but  now  see  the  Conveyancing  Act,  1881,  s.  25,  and  see 
Oi-d.LL  r.  1.] 


1863. 
May  HI. 
June  4. 

KiNDEKSLBT, 

v.-c. 

''488] 


PARKER  V.  80WERBY. 

(1  Drewry,  488—496 ;  S.  C.  22  L.  J.  Oh.  942  ;  17  Jur.  62.) 

A  testator  devised  his  real  estate  to  trustees,  with  power  to  **  let,'*  mitil 
all  his  nephews  and  nieces  should  attain  twenty-one.  And  after  his 
youngest  nephew  or  niece  should  be  of  age,  then  he  directed  his  estates  to 
be  sold,  and  the  produce  to  go  amongst  all  his  nephews  and  nieoee,  except 
two  by  name.     He  charged  his  rents  with  an  annuity  to  A.  and  with 
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payment  of  bond  debts,  but  did  not  otherwise  dispose  of  them :  Held,  first,        Parkeb 
that  the  widow  was  put  to  her  election.  v. 

Secondly,  that  the  interests  of  the  nephews  and  nieces  vested  in  all  who      Sowkrbt. 
attained  twenty-one,  whether  dying  before  or  surviving  the  period  directed 
for  sale. 

This  cause  came  on  on  farther  directions,  [and  the  decision  above 
mentioned  as  to  the  question  of  election  stated  in  the  head-note  was 
affirmed  by  the  full  Court  of  Appeal  in  June,  1854,  as  reported  in 
4  D.  M.  &  G.  841.  The  question  whether  that  appeal  requires  a 
report  is  reserved  until  the  report  of  the  appeal  is  reached,  but  the 
decision  as  to  the  construction  of  the  gifts  to  nephews  and  nieces 
may  be  conveniently  reported  here  in  its  proper  place. 

The  testator  was  seised  of  real  estate,  and  possessed  of  personal 
estate,  and  he  made  his  will,  dated  the  15th  August,  18S8,  by  which 
he  bequeathed  all  his  personal  estate  to  his  widow  with  a  life  annuity 
of  40Z.  a  year,  charged  on  certain  real  estate,  and  he  appointed  trus- 
tees under  his  will  and  gave  certain  lands  into  their  hands  to  have 
power  to  let  the  same  till  all  his  nephews  and  nieces  should  be  of 
the  age  of  21  years,  and  the  will  proceeded  as  follows  :]  ''  After  the  [  489  ] 
youngest  of  my  nephews  and  nieces  is  of  age,  then  my  will  is,  that 
the  estates  be  sold  by  my  trustees  to  the  best  advantage,  and  the 
price  thereof  to  go  equal,  share  and  share  alike,  amongst  all  my 
nephews  and  nieces,  Joseph  Parker  and  John  Pollock  excepted; 
should  Margaret  Parker  be  living,  then  my  trustees  to  secure  her 
20Z.  a  year  during  her  life,  and  after  her  decease  to  be  divided  as 
above ;  my  trustees  to  take  to  themselves  reasonable  expenses  for 
their  trouble ;  no  wood  to  be  cut  or  sold  but  what  may  be  wanted 
for  necessary  repairs  of  the  buildings,  which  I  leave  to  the  discretion 
of  my  trustees ;  if  my  wife  should  have  a  child  or  children  by  me, 
bom  after  my  decease,  this  will  is  of  no  effect,  as  such  child  will  be 
heir  to  all  I  have,  and  if  more  than  one,  share  and  share  alike." 

The  testator  died  in  1837,  and  his  will  was  duly  proved  by  his 
widow. 

The  first  question  was,  whether  the  widow  was  entitled  to  her 
dower  out  of  the  [estates  devised.  The  report  of  this  point  is 
reserved,  as  above  stated] . 

The  second  point  raised  in  the  case,  was  between  nephews  and       [  493  ] 
nieces  who  had  attained  twenty-one,  and  were  living  at  the  time 
when  the  youngest  attained  twenty-one,  and  the  representatives  of 
nephews  and  nieces  who  had  died  under  twenty-one,  before  that 
period,  or  having  attained  twenty-one,  had  died  before  that  *period  ;       [  •494 1 
the  question  was  whether  the  latter  took  vested  interests. 
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Parkba  Mr.  BoviU^  for  some  of  the  parties,  contended  that  those  who 

sowAUBY.     ^^^^  ^0^  living  at  the  time  when  the  youngest  attained  twenty-one, 
were  excluded.     [He  cited  Beck  v.  Bum  (i).] 

Mr.  Taylor,  for  parties  in  the  same  interest. 

Mr.  Bagshawe,  jun.,  for  nephews  and  nieces  who  attained 
twenty-one,  but  died  before  the  period  of  sale,  [cited  Learning  v. 
SheiraU  (2).] 

Mr.  Glasse  and  Mr.  Murray,  for  other  parties,  declined  to 
argue  the  point. 

Mr.  Fleming,  for  other  parties. 

t  495  ]  Mr.  Bovill,  in  reply  : 

*  *  Here  the  rents,  during  the  minority  of  the  youngest 
nephew  or  niece  (subject  to  the  annuities  and  debts),  are  undisposed 
of,  and  descend  to  the  heir :  that  is  not  consistent  with  the 
immediate  vesting  of  the  remainder  in  the  nephews  and  nieces. 
At  any  rate,  those  who  did  not  attain  twenty^one  could  not  take 
vested  interests.     That  is  decided  by  Learning  v.  Sheiratt. 

The  Vice-Chancbllor  : 

Assuming  that  both  of  the  nephews  and  nieces  who  died  before 
the  period  of  sale  attained  twenty-one,  I  am  of  opinion  that  they 
are  not  excluded.  This  is  a  gift  of  real  estate;  it  is  given  to 
trustees  in  fee,  and  they  are  to  have  power  to  let  till  all  the 
nephews  and  nieces  of  the  testator  shall  have  attained  twenty -one. 
The  testator  is  there  speaking  of  all  the  nephews  and  nieces  whom 
he  should  have  at  the  time  of  his  death.  He  gives  to  Margaret 
Parker  lOZ.  a  year  to  be  paid  out  of  the  rents,  and  the  other  part  of 
the  rents  he  directs  to  be  applied  in  payment  of  his  debts.  Then 
after  the  youngest  of  his  nephews  and  nieces  shall  have  attained 
twenty-one,  he  directs  his  estates  to  be  soKl,  &c.  (The  Vicb- 
[  •ids  ]  Chancellor  referred  to  the  particular  language  of  the  will.)  *  And 
then  he  directs,  that  if  M.  Parker  should  be  living,  she  should  have 
20/.  a  year.  Now  if  this  were  a  limitation  of  the  estate  to  the 
nephews  and  nieces,  it  appears  to  me  it  would  be  a  vested  interest 
in  them,  notwithstanding  dying  before  the  period  fixed  for  sale  and 

(1)  64  E.  E,  130  (7  Beav.  492).  (2)  62  E.  E.  I  (2  Hare,  14). 
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distribution;    and  it  appears  to  me  that  the  testator  has  only      Parker 
directed  a  sale,  for  the  convenience  of  division.  Sowbrbt 

Besides,  I  think  there  is  this  farther  reason  for  coming  to  this 
conclusion,  viz. :  that  the  testator,  by  excluding  two  of  his  nephews 
and  nieces  by  name,  shows  himself,  that  except  those  two,  he 
intended  all  his  nephews  and  nieces  to  take.  No  doubt  if  a  bequest 
is  in  these  terms :  ''  I  desire  that  after  a  certain  period  my  estate 
shall  be  sold,"  &c.,  the  postponement  not  being  for  the  convenience 
of  the  estate,  the  legatee  must  survive  the  period  if  he  is  to  take. 
But  if  the  postponement  is  for  working  out  the  purposes  of  the 
testator  with  reference  to  the  estate,  the  interest  will  vest 
immediately. 

I  am  of  opinion  that  upon  the  authorities  generally,  this  is  a 
vested  interest  in  the  nephews  and  nieces  who  attained  twenty- 
one,  whether  they  did  or  did  not  survive  the  period  at  which  the 
sale  is  directed.  But  if  any  of  them  did  not  attain  twenty-one, 
such  nephews  and  nieces  did  not  (on  the  authority  of  Learning  v. 
Sherratt)  take  any  interest. 


CANNOCK  V.  JAUNCEY(l).  iwa. 

(1  Drewry,  497—608;  S.  C.  1  W.  B.  378.)  i/«y26,  28. 

A.  was  a  transferee  of  a  mortgage  for  4,000/.,  and  daimedalso  under  a   ^'ndkmlbt, 
judgment  880/.    A  bill  was  filed  by  a  subsequent  mortgagee  to  redeem         ^ 
the  mortgage  for  4,000/.,  and  for  payment  of  the  plain ti£P*s  incumbrance  in  ' 

priority  oyer  the  judgment  debt.  The  bill  alleged  that  A.  had  in  his 
possession  a  deed  of  conyeyance  of  the  estate,  in  which  was  a  recital  that 
the  judgment  debt  had  been  paid  off.  A.  admitted  the  possession  of  the 
deed,  and  set  out  a  portion  of  it,  by  which  it  was  recited  that  the  judgment 
debt  was  paid  off;  but  he  said  that  in  fact  this  was  only  done  for  the 
purpose  of  clearing  the  estate,  and  that  he  had  taken  an  assignment  of  the 
debt :  Held,  that  if  he  had  not  been  a  mortgagee,  he  must  base  produced 
the  deed;  and  4,000/.  having  been  paid  to  him,  without  prejudice  to  any 
question  in  the  cause,  held,  that  he  could  not  set  off  880/.  of  that  as  due  to 
the  judgment  debt,  but  must  be  taken  to  be  paid  off  as  mortgagee,  and 
therefore  liable  to  produce  the  deed. 

This  came  on  upon  a  summons  adjourned  from  the  Judge's 
chambers  to  the  Court,  for  production  by  the  defendant  Chichester 
of  two  deeds,  one  dated  the  7th  of  July,  1846,  and  the  other  dated 
the  25th  of  July,  1846.     The  bill  was  filed  by  Ann  Cannock,  the 

(1)  Under  s.  16  of  the  Conveyancing  relating  to  their  security  to  a  mort- 

Act,   1881,  mortgagees  whose  mort-  gagor  who  is  entitled  to  redeem. — 

gages  have  been  made  since  1881  can-  0.  A.  S. 
not  refuse  to  produce  the  documents 
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r. 
Jaukcby. 


Oankock  wife  of  S.  Cannock  the  younger,  by  her  next  friend,  and  S.  8. 
Collins,  against  W.  Jauncey,  F.  Higgins,  C.  M.  R.  Chamberlain, 
J.  A.  Higgins,  W.  Chichester,  S.  Cannock  the  younger,  and  other 
defendants. 

The  case  made  by  the  bill  was,  so  far  as  it  is  material  for  the 
decision  on  this  summons,  as  follows : 

The  defendants,  F.  Higgins  and  C.  M.  R.  Chamberlain,  were  in 
and  throughout  1846  the  solicitors  of  8.  Cannock  the  elder  and 
8.  Cannock  the  younger.  In  1846  Cannock  the  elder  was  entitled  to 
certain  real  estate  subject  to  incumbrances.  Higgins  and  Chamber- 
lain were  beneficially  interested  in  some  of  those  incumbrances,  and 
were  solicitors  for  all  the  other  persons  interested  therein, 
[  498  ]  It  was  arranged  in  1846,  at  the  instance  of  Higgins  and  Chamber- 

lain, that  Cannock  the  younger  should  purchase  his  father's  property 
free  from  the  incumbrances,  for  6,700Z.  Not  having  money  of  his 
own  sufficient,  Higgins  and  Chamberlain  undertook  to  procure  for 
him  4,700Z.,  provided  2,000Z.  could  be  procured  by  way  of  third 
mortgage,  subject  only  to  the  4,700Z. 

The  plaintiff  and  another  person  since  deceased,  being  trustees  of 
a  sum  of  2,000{.,  advanced  that  sum  by  way  of  mortgage  on  the 
estates  so  purchased  by  Cannock  the  younger,  on  the  faith  of  there 
being  no  other  incumbrances  upon  them  except  the  4,7002.,  and  the 
bill  alleged  that  this  was  done  in  consequence  of  representations 
made  by  Higgins  and  Chamberlain.  All  the  documents  for  these 
several  securities  were  prepared  by  Higgins  and  Chamberlain. 

The  first  mortgage  for  4,000i.,  from  Cannock  the  younger  to 
Jauncey,  was  dated  the  25th  July,  1846,  and  it  recited  a  deed  of  the 
7th  July,  1846,  which  was  the  conveyance  by  Cannock  the  elder 
and  others  to  Cannock  the  younger.  The  second  mortgage  for  70(M. 
was  also  dated  the  25th  July.  The  third  mortgage  for  2,000/. 
to  the  plaintiff  and  his  co-trustee  was  dated  also  the  25th  of 
July,  1846. 

The  defendant  Chichester  claimed  to  be  interested  in  the  mort- 
gage for  4,000{.  He  claimed  also  to  be  entitled  to  a  certain 
judgment  debt  for  880i.  on  the  estates  which  were  charged  with  the 
mortgages  for  700Z.  and  2,000!.,  but  of  prior  date  to  those  mort- 
gages; which  judgment  debt  had  originally  been  vested  in  one 
Elizabeth  Higgins,  and  had  by  transmission  of  interest  become 
vested  in  Chichester. 
[  499  J  The  bill  then  stated  various  circumstances,  and  among  others 

thai  the  indenture  of  the  7th  July,  1846,  to  which  Chichester  and 
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Elizabeth  Higgins  were  parties,  contained  a  recital  in  the  words  and  Oankook 
figures  or  to  the  effect  following  :  "  Whereas  the  said  S.  Cannock  jj^uscky. 
the  elder  has  this  day  paid  to  the  said  Elizabeth  Higgins  the  said 
sum  of  880Z.  and  all  interest  for  the  same,  as  she  doth  hereby 
admit  and  acknowledge."  The  bill  alleged  that  the  said  deed  of  the 
7th  July,  1846,  "  purported  to  show  on  the  face  of  it,  that  the  said 
Elizabeth  Higgins  had  released  the  said  judgment." 

It  then  contained  several  charges,  to  the  effect  that  the  existence 
of  the  judgment  debt  had  been  purposely  kept  back  by  the  defen- 
dants Higgins  and  Chamberlain,  on  the  occasion  of  the  advance  of 
the  2,0002.  by  the  plaintiff. 

The  plaintiff  sought  to  redeem  upon  payment  of  the  first  and 
second  mortgages  for  4,000/.  and  7002.,  and  for  payment  or  fore- 
closure in  respect  of  the  plaintiff's  mortgage  for  2,0002.,  and  to  stay 
an  action  of  ejectment  which  had  been  brought  by  the  defendants, 
to  recover  the  property  comprised  in  the  mortgage  deeds,  and  any 
other  actions  in  respect  thereof;  in  effect,  to  have  the  alleged 
judgment  debt  postponed  to  the  plaintiff's  demand. 

The  answer  of  Chichester  admitted  the  deed  of  the  7th  July,  1846, 
and  stated  with  respect  to  it  in  substance  as  follows :  ''I  have 
hereinbefore  mentioned  that  the  incumbrances  upon  the  said  estates 
and  property,  so  as  aforesaid  sold  by  the  defendant  S.  Cannock  the 
elder  to  the  defendant  S.  Cannock  the  younger  amounting  together 
to  the  sum  of  7,8802.  principal  money,  being  a  sum  considerably 
exceeding  the  amount  of  the  said  purchase-money  *for  the  same,  [  *o09  ] 
but  inasmuch  as  a  portion  of  the  amount  of  such  incumbrances, 
viz.,  the  sum  of  1,5002.  so  as  aforesaid  secured  to  me,  and  the  sum 
of  8802.  so  as  aforesaid  secured  to  the  said  Elizabeth  Higgins,  was 
secured  not  only  on  a  portion  of  the  property,  so  as  aforesaid  sold 
to  the  defendant  S.  Cannock  the  younger,  but  also  on  other  property 
of  the  defendant  S.  Cannock  the  elder ;  and  as  to  the  said  sum  of 
8802.  by  the  judgment  so  as  aforesaid  entered  up  against  the  defen- 
dants S.  Cannock  the  elder  and  S.  Cannock  the  younger,  it  was 
arranged  in  or  shortly  prior  to  the  said  month  of  July,  1846,  that  I 
and  the  said  E.  Higgins  should  respectively  join  in  conveying  to  the 
defendant  S.  Cannock  the  younger  so  much  of  the  property  com- 
prised in  our  respective  mortgages  as  was  purchased  by  him,  and 
that  I  should  receive  out  of  the  said  purchase-money  the  sum  of 
1,0002.  only,  part  of  my  said  mortgage  debt  of  1,5002.,  and  should 
advance  and  lend  to  and  on  account  of  the  defendant,  S.  Cannock 
the  elder,  a  further  sum  of  money,  which  was  ultimately  fixed  at 
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Gaxkook  1,832Z.  ;  and  that,  as  a  security  for  the  repayment  of  the  sum  of 
jaunckt.  500i.,  residue  of  the  said  sum  of  1,500L,  and  the  said  sum  of  1,832Z., 
making  together  the  sum  of  1,882Z.,  together  with  interest  for  the 
same,  all  the  property  comprised  in  the  said  mortgages  to  me,  and 
the  said  E.  Higgins  respectively,  except  the  property  so  as  aforesaid 
sold  to  the  defendant  S.  Cannock  the  younger  should  be  conveyed 
to  me  by  way  of  mortgage  ;  and  it  was  further  agreed  that  the  said 
judgment  debt,  so  as  aforesaid  due  to  the  said  E.  Higgins,  should 
be  assigned  to  me  for  securing  the  payment  of  the  sum  of  8807., 
part  of  the  sum  so  to  be  advanced  by  me  as  aforesaid.  In  pursuance 
of  the  aforesaid  arrangement,  I  and  the  said  E.  Higgins  were 
respectively  parties  to  the  aforesaid  conveyance  to  the  defendant 
8.  Cannock  the  younger,  and  joined  in  conveying  such  of  the  estates 
[  •501  ]  ^comprised  in  our  respective  mortgage  securities  as  were  sold  to  the 
defendant  S.  Cannock  the  younger ;  and  by  an  indenture  dated  the 
7th  July,  1846,  and  made  between  the  defendant  S.  Cannock  the 
elder  of  the  first  part,  the  defendant  S.  Cannock  the  younger  of  the 
second  part,  the  said  James  Boulter  of  the  third  part,  the  said 
Elizabeth  Higgins  of  the  fourth  part,  the  defendant  J.  A.  Higgins 
of  the  fifth  part,  the  said  James  Abell  of  the  sixth  part,  and 
me  William  Chichester  of  the  seventh  part,  after  reciting  (among 
other  things)  the  said  indentures,  (stating  several  indentures,)  and 
that  the  payment  to  the  said  E.  Higgins  of  the  said  sum  of  880L 
and  the  interest  thereof  was  further  secured  by  two  judgments  of 
the  Court  of  Queen's  Bench,  at  her  suit  against  the  defendants 
S.  Cannock  the  elder  and  S.  Cannock  the  younger  respectively,  for 
the  sum  of  1,760/.,  and  that  such  judgments  were  respectively  duly 
signed  and  registered  in  the  month  of  June,  and  the  registers  thereof 
were  respectively  numbered  8,758  and  8,754,  and  also  reciting  the 
payment  of  interest  by  the  defendant  S.  Cannock  the  elder  to  the 
said  James  Boulter  and  me  William  Chichester,  in  respect  of  our 
mortgages,  and  also  reciting  that  the  defendant  S.  Cannock  the 
elder  had  paid  unto  the  said  Elizabeth  Higgins  all  interest  which 
had  become  due  upon  her  said  security  for  the  sum  of  8801.,  and 
that  the  defendant  S.  Cannock  the  elder  had  then  lately  contracted 
with  the  defendant  S.  Cannock  the  younger  for  the  sale  to  him  of 
the  hereditaments  called  respectively  Taylors  and  Wineolls,  and  the 
said  cottages  and  gardens  at  Elton,  for  the  sum  of  6,000/.,  and  that 
he  the  defendant  S.  Cannock  the  younger  had  on  the  day  of  the 
date  of  the  indenture  now  in  statement,  and  at  the  request  of  the 
defendant  S.  Cannock  the  elder,  paid  the  sum  of  1,200/.,  part  of  the 
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said  sum  of  6,0001.,  unto  the  said  James  "^Boulter,  in  satisfaction  cannock 
and  discharge  of  all  monies  due  upon  his  said  securities,  and  that  jauncby. 
the  said  James  Boulter  had  concurred  in  the  absolute  conveyance  [  *r>02  | 
to  the  defendant  S.  Cannock  the  younger,  of  the  hereditaments 
sold  to  him  as  aforesaid.  And  after  reciting  that  the  defendant 
S.  Cannock  the  younger  had  on  the  day  of  the  date  of  the  indenture 
now  in  statement,  and  at  the  request  of  the  defendant  S.  Cannock 
the  elder,  paid  the  sum  of  1,0002.,  part  of  the  said  sum  of  6,000i[.,  to 
me,  in  part  of  the  said  sum  of  1,500L,  leaving  only  the  principal 
sum  of  5002.  due  upon  my  said  mortgage  security,  and  that  I  had 
concurred  in  the  absolute  conveyance  to  the  defendant  S.  Cannock 
the  younger  of  the  hereditaments  sold  to  him  as  aforesaid.  And 
that  in  order  that  the  said  sum  of  880L  might  be  paid  to  the  said 
E.  Higgins,  and  that  other  occasions  of  the  defendant  8.  Cannock 
the  elder  for  money  might  be  supplied,  I  had  consented  to  lend  the 
defendant  S.  Cannock  the  elder  the  sum  of  1,3322.,  making  with  the 
sum  of  5002.  then  already  lent  to  him,  the  sum  of  1,8322.,  upon  the 
repayment  of  the  said  sum  of  1,8322.  with  interest  being  secured  by 
the  indenture  now  in  statement,  the  said  messuage  or  dwelling- 
house  called  'Lamb  and  Flag,'  and  other  hereditaments,  were  in 
consideration  of  the  said  principal  sum  of  5002.  then  remaining  due 
from  the  defendant  S.  Cannock  the  elder  to  me,  and  in  considera- 
tion of  the  sum  of  8802.  to  the  said  E.  Higgins,  paid  by  me  at  the 
request  and  by  the  direction  of  the  defendant  S.  Cannock  the  elder, 
and  in  consideration  of  the  sum  of  4522.  to  the  defendant  S.  Cannock 
the  elder  paid  by  me,  and  for  a  nominal  consideration  to  the  said 
James  Boulter  and  the  defendant  S.  Cannock  the  younger, 
expressed  to  be  paid  by  me,  conveyed  and  assigned  unto  and  to  the 
use  of  me  W.  Chichester  in  fee,  by  way  of  mortgage  for  securing  the 
repayment  of  the  1,8322.  and  ♦interest.  And  by  the  indenture  now  [  •503  ] 
in  statement,  and  in  consideration  of  the  said  sum  of  8802.  to  the 
said  E.  Higgins  paid  by  me  as  aforesaid,  the  said  E.  Higgins,  at  the 
request  and  by  the  direction  of  the  defendants  S.  Cannock  the  elder 
and  S.  Cannock  the  younger,  assigned  and  set  over  to  me,  my 
executors  administrators,  and  assigns,  the  said  judgment  and  all 
benefit  and  advantage  thereof,  and  all  monies  whatsoever  secured 
by  the  same  and  all  her  estate  and  interest  therein,  to  have,  hold, 
enforce,  recover,  and  receive  the  same  unto  me,  my  executors, 
administrators,  and  assigns,  absolutely,  for  the  better  securing  the 
repayment  to  me  or  them  of  the  sum  of  8802.  part  of  the  said  sum 
of  1,8322.,  and  the  interest  of  the  said  sum  of  8802.,  and  for  that 
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Cannock  purpose  to  sue  out  execution  upon  the  said  judgments  when  I  or 
Jauncet.  ^^^^J  should  think  fit ;  and  the  said  indenture  contained  a  power  of 
attorney  by  the  said  E.  EUggins,  authorizing  me  in  the  usual 
manner  to  enforce  the  said  judgments.  The  aforesaid  sum  of  880/. 
was  in  fact  paid  by  me  to  the  said  E.  Higgins  on  the  25th  day  of 
July,  1846,  and  the  said  sum  of  452/.  was  also  paid  by  me  to  or  on 
account  of  the  defendant  8.  Cannock  the  elder,  at  or  about  the 
same  time." 

In  1852  Chichester  became  transferree  of  the  mortgage  for  4,000/. 
to  Jauncey. 

The  question  was,  whether  he  could  be  compelled  to  produce  the 
mortgage  deed  to  Jauncey,  and  the  conveyance  to  Cannock  the 
younger,  both  admitted  by  Chichester  to  be  in  his  possession. 

A  motion  had  been  made  in  this  cause  in  April,  1858,  for  an 
injunction  to  restrain  the  proceedings  at  law,  and  to  restrain  a 
threatened  sale  of  the  property  mortgaged  to  secure  the  4,000/. 
[  *bi)4  J  mortgage,  on  the  plaintifif's  paying  *into  Court  the  sum  of  4,000/. 
and  giving  judgment  in  the  action;  and  on  this  coming  on,  an 
order  was  made  by  arrangement,  for  payment  to  the  defendant 
Chichester  of  the  sum  of  4000/.,  he  imdertaking  not  to  proceed  with 
the  sale,  nor  to  sue  out  execution  on  the  judgment,  the  order  to  be 
without  prejudice  to  any  question  in  the  cause. 

Mr.  Bacon  and  Mr.  Oiffard,  for  the  motion  : 

The  deed  of  the  7th  July,  1846,  contains  a  recital  that  the  judg- 
ment debt  was  paid  off.  That  fact  is  material  to  our  case ;  as  the 
question  is,  whether  the  judgment  debt  is  or  is  not  subsisting,  it  is 
material  that  we  should  prove  the  existence  of  that  deed  at  the 
hearing ;  we  are  therefore  entitled  to  the  production  of  it. 

The  only  objection  that  could  be  made  for  one  moment  is,  that  a 
mortgagee  is  not  bound  to  produce  his  deeds,  for  which  Browne  v. 
Lockhart  (i),  and  Neate  v.  Latimer  (2),  will  be  cited;  but  these  cases 
do  not  apply  to  this.     This  is  like  Sfnith  v.  Duke  of  Beaufort  (3). 

[They  cited  also  Batch  v.  Syvies  (4),  Kennedy  v.  Crreen  (5), 
Stainton  v.  Chadwick  (6),  Neesotn  v.  Clarkson  (7).  They  said  more- 
over, that  the  mortgage  was  in  fact  paid  off  by  the  payment  of 
the  4,000/.] 

(1)  61  li.  R  284  (10  Sim,  420).        (4)  23  K,  B.  195  (1  T.  &  B.  87). 

(2)  47  E.  E.  413  (2  T.  &  G.  Ex.  Eq.    (d)  38  £.  B.  69  (6  Sim.  6). 

257).  (6)  87  B.  B.  202  (3  Mac.  &  G.  575). 

(3)  58  B.  B.  173  (1  Ph.  209).         (7)  52  B.  B.  51  (2  Hare,  163). 
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Mr.  W.  M.   James  and  Mr.   C.   Barber,    for    the  defendant     Cannock 
Chichester :  jauncby. 

♦  *    As  to  the  recital  in  the  deed  of  the  7th  July,  1846,  the       1^^^^^ 
fact  of  that  recital  is  not  in  issue  ;  the  defendant  admits  that  it  is 
contained  in  the  deed :  the  plaintiffs  have  therefore  by  the  answer 

all  they  can  want.     They  rely  on  that  recital  as  the  only  material 
part  of  the  deed,  and  they  have  it  admitted. 

[They  cited  GiU  v.  Eyton  (1),  Greenwood  v.Rothivell  (2),  Ciisp  v. 
Platel  (3).] 

Mr.  Giffdrdf  in  reply : 

*  *     The  answer  of  Chichester  is  no  evidence  of  the  recital       [  606  ] 
against  the  other  defendants.    We  are  not  bound  to  read  the  answer 

as  evidence ;  but  if  the  answer  discovers  material  deeds,  we  have  a 
right  to  their  production. 

On  the  28th  May  the  Vice- Chancellor  delivered  judgment : 
This  is  a  motion  for  the  production  by  the  defendant  Chichester 
of  two  documents  admitted  by  his  answer  to  be  in  his  possession  ; 
and  I  think  that  as  to  one  of  them,  viz.  the  deed  of  the  7th  July, 
1846,  the  plaintiffs  are  entitled  to  the  production  of  it ;  but  they 
are  not  entitled  to  the  production  of  the  other  deed.  Putting  aside 
for  the  moment  the  fact  of  the  defendant  Chichester  having  a  mort- 
gage, the  question  in  the  cause  is  simply  whether  a  certain 
judgment  debt  vested  in  him  is  valid  and  subsisting,  or  whether  it  is 
at  an  end.  The  plaintiffs  put  their  case  on  two  grounds.  First, 
they  say  the  judgment  debt  is  discharged, — actually  released  by  the 
transactions  which  took  place  on  the  7th  July,  1846:  and  next, 
that  if  it  is  not,  the  arrangements  made  between  the  person  in 
whom  the  judgment  debt  was  then  vested,  for  the  purpose  of 
keeping  it  alive,  were  concealed  from  the  plaintiffs,  who  were  about 
to  advance  money  on  the  estate,  on  the  faith  of  there  being  no 
incumbrances  except  the  4,000Z.  and  700Z.  On  neither  of  these 
questions  can  I  now  express  any  opinion ;  I  have  only  now  to  con- 
sider the  case  raised  by  the  plaintiffs,  in  order  to  see  how  far  the 
production  of  these  deeds  is  material  towards  assisting  them  in 
making  out  their  case ;  I  must  assume  that  it  is  possible  *that  the  [  ♦607  j 
plaintiffs  may  at  the  hearing  be  held  entitled  to  the  decree  that  they 
ask ;  and  they  have  a  right  to  the  production  of  any  instrument 
which  would  show  that  title. 

(1)  64  E.  B.  43  (7  Beav.  165).        (3)  68  B.  B.  26  (8  Beav.  62). 

(2)  64  B.  E.  84  (7  Beav.  291). 
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fB.B. 


Cannock 

tr. 
Jaukcey. 


[508] 


'Sow  piimd  fcune  Chichester  would  be  bound  to  produce  the  deed 
of  conveyance  of  the  7th  July,  1846 ;  it  does  help  to  make  out  the 
plaintiff's  title,  for  there  is  a  recital  in  it  which  may  with  other  cir- 
cumstances afford  ground  for  holding  the  plaintiffs  entitled  to  the 
relief  that  they  ask ;  but  then  the  defendant  Chichest'Or  is  not 
merely  a  creditor,  he  is  also  a  mortgagee ;  for  in  1852  he  took  an 
assignment  from  Jauncey  of  the  mortgage  made  to  him  on  the  7th 
July,  1846,  by  Cannock  the  younger,  and  in  his  character  of  mort- 
gagee he  has  a  right  to  say,  as  mortgagee,  I  am  protected.  (The 
Yice-Chancellor  referred  to  the  general  rule  as  between  mortgagor 
and  mortgagee,  that  when  the  mortgagor  comes  offering  to  redeem, 
the  mortgagee  is  not  bound  to  produce  his  deed  till  he  is  paid. 
His  Honour  continued) — Now,  nothing  that  I  decide  in  this  case  is 
intended  to  contravene  that  rule ;  but  here  the  plaintiffis  have  not 
only  tendered,  it  seems,  but  paid  to  Chichester  the  mortgagee,  the 
4,000Z.  secured  on  his  mortgage  ;  and  if  there  were  no  other  claim, 
the  mortgage  is  discharged.  But  then  it  is  said,  that  the  4,000/. 
was  not  taken  as  a  discharge  of  the  mortgage.  It  is  said  by 
Chichester,  ''I  did  not  take  that  in  discharge  of  my  mortgage,  for 
I  claim  besides,  880{.,  and  I  have  a  right  to  apply  the  money  paid, 
first  in  payment  of  the  judgment  debt,  and  next  in  payment  of  the 
mortgage."  It  appears  to  me,  however,  that  that  is  not  a  ground 
for  refusing  production  of  the  deed.  If,  as  I  understand  the  case, 
the  plaintiffs  would  have  a  right  to  production  if  there  were  no 
mortgage,  the  payment  of  the  mortgage  money  prevents  the  defen- 
dant from  saying  that  he  has  a  right  to  refuse  production. 

The  defendant  was  ordered  to  produce  the  deed  of  the  7th  July, 
1846,  but  not  the  mortgage  deed  of  the  25th  July,  as  to  which  the 
Court  was  of  opinion  that  there  was  nothing  to  show  that  it  could 
in  any  way  assist  the  plaintiffs  in  making  out  their  title. 


1863. 
May  27. 

KIMDER.SLEY, 
V.-C. 

[  608  J 


Ex  PARTE  WALKER. 

(1  Drewry,  608—613 ;  S.  0.  22  L.  J.  Oh.  888;  17  Jur.  706;  1  W.  B,  378.) 

An  agreement  conferring  an  option  of  purchase  of  land  at  a  fixed  price 
does  not  work  a  conversion  until  the  option  is  exercised. 

This  was  the  petition  of  Bridget  Walker. 

It  stated,  that  [b;  agreement  dated  the  21st  of  December,  1846, 
between  the  Shrewsbury  and  Hereford  Railway  Company,  and 
Charles  Walker,  since  deceased,  the  Company  agreed  with  the 
said  Charles  Walker,  that  in  case  the  Company  should  construct 
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an  intended  railway,  under  the  authority  of  a  certain  Act,  they  Ex  parte 
would  pay  to  the  said  Charles  Walker,  for  such  (if  any)  of  his  said  ^^^^^ 
lands  as  they  should  take  for  the  purposes  of  the  said  intended 
railway,  after  the  rate  of  500Z.  for  every  acre  thereof,  in  addition  to 
compensation  for  severance  and  other  damage,  according  to  the 
provisions  of  the  said  Act.  And  the  said  Charles  Walker  agreed  to 
permit  the  said  Company  to  take  such  (if  any)  of  his  said  lands 
in  the  parish  of  Ashford  Bowdler,  as  they  should,  within  the 
period  limited  by  the  said  Act  for  the  compulsory  purchase  of 
lands,  require  for  the  purposes  of  the  undertaking.] 

Charles  Walker  died  in  1847,  having  devised  the  lands  in  question       [  609  ] 
unto  John  Williams  and  William  Urwick  and  their  heirs,     *     * 
to  the  use  of  the  petitioner  and  her  assigns  for  her  life,     *     *     with        [  5io  j 
divers  remainders  over,  with  an  ultimate  remainder  to  the  testator's 
right  heirs.    And  the  said  testator  appointed  the  petitioner  and  the 
said  Charles  Frederick  Walker  his  executrix  and  executor.     The 
said  C.  F.  Walker  had  since  alone  duly  proved  the  said  will. 

The  several  devisees  to  whose  issue  the  remainders  were  limited, 
except  John  Curwin  Walker,  never  had  any  issue,  and  John  Curwin 
Walker,  then  in  Van  Diemen's  Land,  the  eldest  son  of  the  said 
testator,  was,  at  the  time  of  the  said  testator's  death,  and  was  then, 
his  heir-at-law. 

The  Railway  Company  having  occasion  for  five  acres  of  the  said 
land,  forming  part  of  the  lands  included  within  the  limits  of  deviation 
referred  to  in  the  firstly  above-mentioned  Act,  and  also  forming 
part  of  the  estates  and  premises  late  of  the  testator  Charles  Walker, 
had  recently  and  since  the  death  of  the  testator  contracted  for  *the  [  'sii  ] 
purchase  of  the  said  five  acres  of  land  for  the  price  or  sum  of 
2,5(X)Z.,  and  had,  in  pursuance  of  such  contract,  entered  into  and 
were  in  possession  of  the  said  five  acres  of  land. 

[The  Railway  Company,  pursuant  to  their  Acts,  paid  into  Court 
the  said  sum  of  2,5002.] 

The  petition  prayed,  that  after  payment  of  costs,  &c.,  the  residue 
of  the  2,500Z.  might  be  invested,  and  the  interest  paid  to  the 
petitioner  for  her  life. 

The  question  was,  whether  the  agreement  of  the  21st  December, 
1846,  operated  as  a  conversion  of  the  real  estate  of  Charles  Walker, 
80  as  to  make  the  money  paid  in  by  the  railway  go  to  his  personal 
representatives,  or  whether  it  belonged  to  the  real  representative. 

Mr.  Chandless  and  Mr.  Eddis^  for  the  petitioner,  contended  that 
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Ex  parte     there  was  no  conversion,  but  the  money  paid  in  by  the  Company 
went  to  the  devisees  of  C.  Walker. 

[  512  ]  Mr.  Fischer,  for  C.  F.  Walker,  the  executor  of  Charles  Walker. 

Mr.  Kenyon,  for  the  Company. 

The  following  [among  other]  cases  were  cited:  Re  Taylor*$ 
Settlement  (1),  -Re  Stewart's  Estate  (2),  Townley  v.  Bidwell  (3), 
Daniells  v.  Davison  (4),  Emvss  v.  Smith  {(>),  Lowes  v.  Bennett  (6). 

Thb  Vicb-Chancbllor  : 

Assuming  that  I  am  bound  by  the  cases  cited,  I  do  not  think  this 
case  falls  within  them.  I  think  this  case  turns  on  the  construction 
of  the  contract,  and  is  not  within  the  authorities.  The  real  mean- 
ing of  the  contract  here  is  this:  Both  parties  assume  that  the 
Company  has  power  under  the  Act  to  take  such  land  of  Walker  as 
it  may  think  fit,  within  the  limits  of  deviation ;  and  therefore  the 
Company  does  not  ask  Walker  to  contract  to  sell  any  land,  but  only 
to  arrange  beforehand  the  price  per  acre  which  the  Company  shall 
pay  for  such  land  of  Walker  (if  any),  as  they  shall  take  under  the 
powers  of  the  Act.  And  the  contract  arranges  that  price,  and 
does  nothing  more.  The  terms  of  the  contract  show  that  to  be  its 
meaning.  The  Company  had  not  made  up  their  mind  as  to  the 
precise  line  they  would  adopt.  What  is  it  that,  under  these 
circumstances,  they  contract  for  ?  Not  that  they  will  purchase  any 
given  quantity  of  land,  but  that,  when  they  shall  have  determined 
I  *'^13  ]  on  the  construction  of  their  line,  and  want  *the  land,  they  will  pay 
to  Walker,  for  such  land  as  they  shall  take,  600Z.  per  acre.  There 
is  no  agreement  for  the  purchase  of  land ;  the  agreement  is  merely, 
that  if  they  take  any  land  under  the  compulsory  powers  of  their 
Act,  the  amount  to  be  paid  shall  not  be  determined  by  a  jury,  but 
shall  be  500Z.  per  acre. 

The  contract  is  so  made  in  terms  by  Walker.  (The  Vicb- 
Chancbllob  referred  to  the  latter  part  of  the  contract,  containing  the 
express  contract  by  Walker.) 

It  appears  to  me,  that  all  that  is  the  subject-matter  of  contract  is 
the  price  of  the  land. 

For  these  reasons,  without  adverting  to  the  authorities,  it  appears 
to  me  that  the  money  paid  in,  is  not  part  of  C.  Walker's  personal 

(1)  89  R.  H.  587  (9  Hare,  596).        (4)  10  B,  B,  171  (16  Ves.  249). 

(2)  1  Sm.  &  G.  32.  (5)  79  E.  R  346  (2  Do  G.  4  Sm.  722). 

(3)  9  R.  E.  352  (14  Ves.  591).         (C)  1  R.  R.  10  (i  Cox,  167). 
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estate,  but  was  at  his  death  real  estate,  and  continues  to  be  real  Ex  parte 
estate  for  the  benefit  of  the  persons  entitled  to  his  real  estate ;  it  ^^^'^■^ 
will  therefore  go  to  the  persons  who  are  entitled  to  his  real  estate. 

The  fund  was  directed  to  be  invested  accordingly,  and  the  income 
to  be  paid  to  the  petitioner,  the  devisee,  for  life. 


MOODIE  V.  BANNISTER.  i8s»- 

Ju»g  7. 
(1  Drewry,  514—620  ;  S.  C.  21  L.  T.  0.  S.  148.)  

ElIMDBBSIjKT 

A  bill  was  filed  against  A.  and  others,  to  set  aside  a  deed  of  assignmeut  V.-C.  ' 
by  the  plaintiff  to  some  of  the  defendants,  for  fraud.  The  answer  stated  a  ^  .^^  n 
subsequent  deed,  by  which  the  plaintiff  had  assigned  all  her  interest  in  the 
property  to  B.,  0.,  and  D.,  in  trust  for  creditors,  and  submitted  that  they 
ought  to  be  parties.  The  plaintiff  made  them  parties  by  amendment, 
alleging,  but  not  proving,  that  they  were  out  of  the  jurisdiction,  in 
Scotland,  and  brought  on  the  cause  to  a  heai-ing,  without  bringing  them 
before  the  Court : 

Held,  that  the  plaintiff  having  made  these  jmrsons  parties,  they  ought  to 
be  before  the  Court,  if  not  out  of  the  jurisdiction  ;  and  as  to  their  being  out 
of  the  jurisdiction,  if  they  were  so  in  fact,  being  only  in  Scotland,  the 
plaintiff  ought  to  have  served  them. 

The  bill  in  this  case  was  filed  by  Mary  Anne  Hoodie,  who  claimed 
to  be  entitled,  under  the  will  of  John  Bannister,  to  one-third  of  his 
residuary  real  and  personal  estate,  for  the  purpose  of  having  the 
will  carried  into  effect,  and  of  having  it  declared  that  a  certain  deed 
was  obtained  by  fraud  and  was  void,  or  that  it  might  stand  merely 
as  a  security  for  what  the  plaintiff  had  received  on  account  thereof. 

The  deed  in  question,  dated  the  22nd  January,  1847,  was  alleged 
by  the  defendants,  Esther  Bannister,  Sarah  Ruth  Bannister  and 
Susannah  Frances  Bannister,  to  be  an  absolute  assignment  to  them 
of  the  plaintiff's  interest.  The  plaintiff  alleged  that  it  was  intended 
only  as  a  security  for  200Z.  The  answer  of  the  Bannisters  stated, 
that  by  an  indenture  of  assignment  and  assignation,  in  the  Scotch 
form,  [dated  the  14th  of  May,  1847,  and  made  between  the  plaintiff 
of  the  one  part,  and  Thomas  Blackwood,  George  Clark  and  Bobert 
Faterson,  of  the  other  part,  the  plaintiff  assigned  to  the  said 
Thomas  Blackwood,  George  Clark,  and  Bobert  Faterson,  their  heirs 
and  assigns,  certain  real  estate  therein  described  (i),  subject  and 
without  prejudice  to  any  mortgage,  charge,  or  conveyance  granted 
by   the  plaintiff  to   her  sisters  to  hold  the  same  unto  the  said 

(1)  It  is  not  actually  stated  in  the  nister,  but  the  report  appears  to  assume 

original  report  that  this  real  estate  that  the  creditors'  deed  included  that 

included  the  property  derived  by  the  property. — 0.  A.  S. 
plaintiff  under  the  will  of  John  Ban- 
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MooniK  Thomas  Blackwood,  George  Clark,  and  Robert  Faterson,  their  heirs 
Bannister,  and  assigns,  with  power  to  sell  the  same,]  but  subject  and  without 
prejudice  to  any  mortgage,  charge,  or  conveyance,  granted  by  said 
plaintiff  to  her  sisters  as  aforesaid.  But  nevertheless,  as  to  the 
whole  of  said  property,  upon  the  trusts  and  for  the  purposes 
thereinafter  mentioned  and  declared ;  which  trusts  were  for  the 
benefit  of  her  creditors. 
[  518  ]  On  this  cause  coming  on  to  be  heard, 

Mr.  Daniell  and  Mr.  Tripp,  for  the  plaintiff,  were  about  to  open 
the  case,  when 

Mr.  Bacon  and  Mr.  Speed,  for  the  defendants  Esther  Bannister 
and  E.  Ruth  Bannister,  objected  that  Boyes,  the  trustee  of  the 
marriage  settlement  of  Mrs.  Hoodie  (l),  and  Blackwood,  Clark,  and 
Faterson,  were  not  before  the  Court.  The  answer  had  insisted  that 
the  trustees  of  the  creditors'  deed  ought  to  be  parties.  The  bill 
was  accordingly  amended,  and  made  Boyes  and  them  parties ; 
alleging,  but  not  proving,  that  Boyes  was  out  of  the  jurisdiction  in 
Van  Diemen's  Land,  and  that  the  other  three  were  out  of  the 
jurisdiction,  viz.,  in  Scotland,  and  this  was  admitted.  But  the 
cause  was  brought  on  without  their  being  before  the  Court. 
[*5i9]  They  submitted,   that  Boyes,  as  a  trustee  of  Mrs.  *Moodie'8 

settlement,  and  the  trustees  of  the  creditors'  deed,  had  an  interest. 
As  to  the  latter,  if  the  defendants  obtained  a  decree,  that  would  not 
bind  the  trustees,  who  might  file  a  fresh  bill  against  them  the  next 
day.  On  the  other  hand,  if  the  plaintiff  was  right  in  her  claim, 
anything  that  might  have  to  be  paid  by  the  defendants  would  be 
payable  to  the  trustees  of  the  creditors'  deed,  and  not  to  the  plaintiff 
personally,  and  the  cause  could  not  proceed  in  their  absence. 

Mr.  Daniell  and  Mr.  Tripp  were  heard  contrd. 

Mr.  Bristowe,  for  other  defendants. 

Thb  Vicb-Chancbllor  : 
The    question    is,  whether    Boyes    and   three  other    persons, 


(1)  This  settlement,  dated  the  18th  creditors'  deed.    The  settlement 

September,  1828,  comprised  real  estate  recited  in  the  creditors'  deed,  and  from 

in  Australia  belonging  to  the  plain-  that  recital  it  appears  that  Boyes  was 

tiffs  husband,  Affleck  Moodie  (since  a  trustee  of  the  settled  property  for  the 

deceased),  and  also  comprised  other  separate  use  of  the  plaintiff  during  her 

property  of  Mrs.  Moodie  in  England  life  under  the  settlement.— O.  A.  8. 
subsequently  included  by  her  iu  the 
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Blackwood,  Clark,  and  Paterson,  parties  to  this  suit,  should  now 
be  present. 

As  to  Boyes,  I  do  not  think  it  necessary  that  he  should ;  he  is  a 
mere  trustee,  having  no  interest. 

As  to  the  other  three,  the  case  is  different.  The  plaintiff's  bill 
was  originally  filed  against  other  defendants  (not  making  the  trustees 
of  the  creditors'  deed  parties),  to  set  aside  a  deed  of  the  27th  January, 
1847.  The  defendants  say,  that  by  a  deed  subsequent  to  that,  viz., 
the  deed  of  May,  1847,  the  plaintiff  assigned  over  to  Blackwood, 
Clark  and  Paterson,  all  her  interest  in  the  property,  or  at  least 
some  interest  in  it,  and  that  a  decree  against  the  plaintiff  would  not 
bind  those  three  persons;  or  supposing  the  plaintiff  to  succeed,  and 
to  be  entitled  to  receive  money,  then  that  the  money  ought  to  be 
paid  into  the  hands  of  Blackwood,  Clark  and  Paterson. 

That  statement  is  made  by  the  answer,  which  sets  out,  so  far  as 
is  necessary  to  show  the  interest  of  these  three  persons,  what  the 
deed  was,  and  it  submits  that  they  are  necessary  parties. 

The  plaintiff  amends  her  bill  and  adds  them  as  parties.  Surely 
this  is  a  recognition  of  the  justice  of  the  defendants'  requisition 
that  they  should  be  parties.  If  a  defendant  insists  on  certain 
persons  being  parties,  the  plaintiff  must  judge  for  himself  whether 
they  should  be  so  made ;  the  plaintiff  here  has  exercised  her  judg- 
ment, and  made  them  parties ;  therefore  I  think,  being  made  parties, 
they  ought  to  be  here. 

Then  it  is  said  that  they  are  all  out  of  the  jurisdiction.  Now  if 
that  be  so,  it  ought  to  be  proved,  and  it  is  not.  But  assuming  it  to 
be  proved,  they  are  only  in  Scotland ;  and  ought  not  the  plaintiff 
to  serve  them,  under  the  course  of  procedure  provided  for  that  pur- 
pose by  the  rules  of  the  Court,  so  that  they  may  appear  if  they 
choose  ?  If  they  were  served,  then  one  decree,  whether  adverse  or 
favourable  to  the  plaintiff,  would  reUeve  the  defendants  from  further 
attacks. 

I  think  the  objection  valid,  and  that  I  ought  to  yield  to  it. 


MOODIK 

V, 

Baknisteb. 


[520] 


WOODCOCK  V.  OXFORD  and  WOKCESTER 
RAILWAY   COMPANY. 

(1  Drewry.  521—530.) 

A.,  B.,  and  C.  contracted  \vith  a  Company  to  execute  certain  works  on 
given  teims.  D.  and  E.  gave  a  bond  as  their  stLreties  for  the  performance 
of  the  contract  A.  and  B.  retired  from  the  partnership,  and  F.  was 
substituted.    Afterwards  disputes  arose  between  the  Company  and  C.  and 


185S. 

April  30. 

Jvne  8. 

KnmMRSLET, 

V.-C. 

[521  J 
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Woodcock 

Oxford  and 

worgestrb 

Railway 

Com  PANT. 


[  •622  ] 


F.  as  to  the  conduct  of  the  works,  and  varions  transactions  took  place  by 
which  the  terms  of  the  contract  were  varied,  and  during  which  the  Com- 
pany paid  to  G.  and  F.  certain  monies  which  it  had  been  agreed  origin  ally 
should  be  paid  to  A.,  B.,  and  C.  D.  and  £.,  the  sureties,  were  no  parties 
to  these  transactions,  and  gave  no  express  consent ;  but  they  had  been  the 
solicitors  of  A.,  B.,  and  0.  in  the  original  contract;  knew  of  all  the  sub- 
sequent transactions,  and  acted  as  the  solicitors  of  0.  and  F.,  and  as  such 
solicitors  prepared  many  of  the  documents  required  for  such  transactions. 
The  Company  having  brought  an  action  on  the  bond  against  the  sureties, 
for  breach  of  the  contract,  they  filed  this  bill  to  restrain  the  action :  Held, 
that  the  sureties  were  not  discharged,  and  that  the  action  could  not  be 
stopped. 

The  bill  in  this  case  was  filed  by  Woodcock  and  Part,  who  had 
become  sureties  in  a  bond  for  5,000Z.  to  the  defendants  for  the  due 
performance  of  certain  works  relating  to  the  making  of  a  tunnel  on 
the  defendants'  line,  by  Williams,  Ackroyd,  and  Price,  the  original 
contractors  for  such  work. 

Disputes  having  arisen,  the  Company  brought  an  action  on  the 
bond  against  the  plaintiffs  in  equity,  who  thereupon  filed  this  bill, 
and  had  obtained  the  common  injunction. 

The  matter  now  came  on,  the  answer  being  put  in,  on  the  plaintiflfe 
showing  cause  against  dissolving  the  injunction. 

The  case  made  generally  by  the  plaintiffs  was  this :  They  said 
that  the  defendants,  the  Company,  had  so  dealt  with  the  principals, 
Williams,  Ackroyd,  and  Price,  *that  they  had  discharged  the  plain- 
tiffs from  their  liability  as  sureties.  The  facts  on  which  the 
plaintiffs  rested  their  contention  were  shortly  as  follows  (i) : 

The  contract  for  the  performance  of  work  for  which  the  plaintiffs 
were  sureties,  was  entered  into  in  November,  1846,  by  three 
persons,  Williams,  Ackroyd,  and  Price  on  the  one  part,  and  the 
Railway  Company  on  the  other  part,  and  by  it  Williams,  Ackroyd, 
and  Price  contracted  to  do  certain  works  in  the  construction  of  a 
tunnel,  called  the  Mickleham  Tunnel. 

An  agreed  sum  was  to  be  paid  to  the  contractors,  of  about 
109,000Z. ;  and,  according  to  the  contract,  they  were,  as  the  work 
proceeded,  to  be  paid  from  time  to  time  such  further  sums  as 
Mr.  Brunei,  the  engineer  of  the  Company,  should  certify  to  be 
payable  to  them. 

The  contractors  were  to  purchase  from  the  Company  certain 
plant  and  machinery,  for  which  they  were  to  pay  10,000Z. ;  so  that 
the  Company  were  to  pay  to  the  contractors  the  sums  which  the 


(1)  This  statement  of  the  facts  forms 
part  of  the  judgment  delivered  by  the 
OouBT.    The  reporter  has  transferred 


it  to  this  portion  of  the  report,  to 
avoid  repetition. 
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engineer  should  certify,  and  the  contractors  were  to  pay  to  the    Woodoock 
Company  10,000{.  Oxpobdakd 

Contemporaneously  with  this  contract,  the  plaintifiFs,  together  ^^i^^][y* 
with  the  contractors,  executed  a  joint  and  several  bond,  dated  the  Company. 
4th  November,  1846,  by  which  they  bound  themselves  to  the  Com- 
pany in  the  penalty  of  5,0002.  for  the  due  performance  of  the  con- 
tract. This  was,  therefore,  a  simple  suretyship  for  the  performance 
of  the  contract.  The  works  proceeded  slowly,  *and  were,  as  the  [  *52»  ] 
Company  alleged,  neglected.  Thus  things  went  on  till  December, 
1848,  when  Ackroyd  and  Price  desired  to  retire  from  the  partner- 
ship, and  an  agreement  was  made  on  the  21st  December,  1848, 
between  Williams,  Ackroyd,  and  Price  (to  which  the  Company  were 
no  parties),  by  which  Ackroyd  and  Price  retired,  and  all  the  benefit 
of  the  contract  was  given  up  to  Williams.  This  was  duly  adver- 
tised, and  as  between  them  there  was  an  end  of  the  partnership. 
About  the  same  time  Williams  entered  into  a  partnership  agree- 
ment with  Marchant,  by  which  it  was  agreed  that  they  should  carry 
on  the  contract.    The  Company  was  no  party  to  this  agreement. 

In  May,  1849,  the  Company  falling  into  embarrassment,  and  not 
having  money  sufiBcient  to  supply  the  continued  execution  of  the 
works,  applied  to  Williams  and  Marchant,  desiring  to  know  on  what 
terms  they  would  agree  to  suspend  the  completion  of  the  works. 
Here  they  treated  Williams  and  Marchant  as  the  persons  carrying 
on  the  contract.  At  that  time  Mr.  Brunei  had  certified  that  4,800Z. 
should  be  paid  to  the  contractors  in  respect  of  the  work  already 
done. 

In  answer  to  the  application  of  the  Company,  Williams  and 
Marchant  wrote  to  the  directors  on  the  80th  May,  1849,  offering 
to  suspend  the  works  on  the  terms  that  they  were  to  receive  the 
4,800/.,  and  that  the  Company  should  make  certain  other  payments, 
to  be  ascertained,  in  respect  of  other  matters  not  comprised  in  the 
engineer's  certificate. 

On  the  12th  June,  Mr.  Brunei  wrote  on  behalf  of  the  Company 
to  Williams  &  Co.,  accepting  the  terms  of  their  letter,  and  the 
works  were  suspended  accordingly,  *Williams  and  Marchant  doing      I  '524  ] 
merely  what  was  absolutely  necessary  to  prevent  injury  by  the 
suspension  of  the  works. 

Differences  then  arose  between  the  Company  and  Williams  and 
Marchant  as  to  what  the  Company  was  to  pay  in  respect  of  the 
other  matters  not  comprised  in  the  4,8002.,  and  by  an  indenture 
of  the  17th  November,  1849,  between  the  Company  of  the  one 
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Woodcock    part  and  Williams  and  Marchant  of  the  other  part,  an  arrangement 

if, 

Oxford  and  was  entered  into  to  the  effect  that  the  matters  in  difference  as  to  the 
R^LwIr*  sums  to  be  paid  to  Williams  and  Marchant  should  be  referred  to 
Company,  j^e  arbitration  of  Mr.  Brunei,  who  was  to  take  all  the  circum- 
stances into  consideration,  and  determine  what  was  to  be  paid  by 
the  Company  in  respect  of  timber  left  on  the  works ;  what  they 
were  to  pay  further  in  respect  of  the  suspension  of  the  works,  &c. 
All  these  matters  were  referred  to  Mr.  Brunei,  and  he  was  to  take 
into  account  the  10,000Z.  which  Williams  and  Marchant  had  to  pay 
to  the  Company  in  respect  of  the  plant  and  machinery,  which 
Williams,  Ackroyd  and  Price  had  agreed  to  purchase  from  the 
Company.  In  pursuance  of  this  submission  to  arbitration,  Mr. 
Brunei  made  three  awards. 

The  first  was  on  the  19th  November,  1849,  by  which  he  certified 
that  7,500Z.  were  to  be  paid  by  the  Company  for  items  specified  in 
the  schedule  to  the  deed  of  submission,  and  in  respect  of  timber 
and  plant  left  in  the  shafts,  and  which  the  Company  were  to  pay 
for  after  setting  off  the  10,000/.  which  the  contractors  had  agreed 
to  pay. 

In  pursuance  of  this  first  award,  debentures  of  the  Company 
were  given  to  Williams  and  Marchant,  to  secure  7,800Z. 
[  526  ]  The  second  award  was  made  on  the  21st  November,  1850,  and  it 

awarded  a  further  sum  of  4,025Z.  Is.,  to  be  paid  or  secured  to 
Williams  and  Marchant  in  respect  of  other  portions  of  the  matters 
in  dispute. 

Before  the  last  award  was  made,  it  became  necessary  to  extend  the 
time,  and  two  different  deeds  were  executed,  one  dated  the  19th 
May,  and  the  other  the  29th  June,  extending  the  time  for  Mr. 
Brunei  to  make  his  award. 

On  the  18th  July,  Mr.  Brunei  made  his  third  award,  and 
determined  that  6,830Z.  was  the  amount  the  Company  was  to  pay 
for  the  suspension  of  the  works  ;  and  of  this  sum  he  ordered  1,880Z. 
to  be  paid  in  Court  in  twenty-one  days,  and  the  remainder  of  it  to 
be  secured  by  debentures  of  the  Company. 

That  was  done,  and  the  debentures  were  given.  So  matters 
remained,  the  contractors  only  doing  what  was  necessary  to  preserve 
the  works  till  March,  1861.  But  during  that  time  Williams  and 
Marchant  had  been  urging  the  Company  to  determine  about  the 
remainder  of  the  works,  and  urging  that  they  ought  to  be  paid 
farther  sums,  by  reason  of  the  continued  suspension  of  the  works, 
and  the  expenses  they  were  put  to  ;  and,  in  order  to  settle  these 
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diiferences,  there  was  on  the  6th  May,  1851,  another  submission  to 
the  arbitration  of  Mr.  Brunei ;  the  works  were  to  be  continued,  and 
Mr.  Brunei  was  to  determine  what  was  to  be  considered  as  being 
paid  by  the  109,000^,  what  other  sum  or  sums  were  to  be  paid  by  the 
Company,  and  within  that  time  the  works  were  to  be  completed. 

The  works  being  resumed,  the  Company  considered  *that  Williams 
and  Marchant  were  not  proceeding  with  sufficient  vigour,  and  on 
the  9th  June,  1851,  they  served  a  notice  on  Williams  and  Marchant 
to  proceed  more  effectually. 

On  the  21st  June,  1851,  Williams  and  Marchant  served  a  notice 
on  Mr.  Brunei,  calling  on  him  to  proceed  with  his  arbitration 
under  the  submission  of  the  6th  March,  1851.  The  Company  then 
considered  it  right  to  lake  possession  of  the  works,  on  the  ground 
that  they  were  not  proceeding,  and  they  served  notice,  on  the  21st 
June,  1851,  on  the  contractors,  that  they  should  take  possession, 
and  meant  to  put  the  matter  into  the  hands  of  other  contractors. 
This  led  to  hostile  proceedings,  which  ended  in  an  agreement  of 
the  2l8t  July,  between  Mr.  Brunei  on  the  one  part,  and  Williams 
and  Marchant  on  the  other  part,  to  give  up  possession  to  the 
Company,  without  prejudice  to  any  question. 

On  the  21st  August  a  deed  of  submission  was  prepared  referring 
the  matter  to  the  arbitration  of  Mr.  Cubitt,  or  some  other 
engineer. 

In  the  mean  time,  the  contractors  having  become  bankrupt,  in 
June,  1851,  an  action  had  been  brought  by  the  Company  against 
Woodcock  and  Part,  the  sureties  for  5,000Z.,  on  the  ground  of 
breaches  of  the  contract,  for  which  they  sought  to  recover  from  the 
sureties,  and  then  this  bill  was  filed  by  Woodcock  and  Part  against 
the  Company. 


Woodcock 

r. 
oxfobd  and 
worcbstbb 

Railway 

OOMPAKT. 


[  ♦626  ] 


Mr.  FoUett  and  Mr.  T.  H.  Terrell,  for  the  plaintiffs,  showed 
cause : 
*  *  It  is  said  that  the  sureties  knew  of  the  transactions ;  but 
they  knew  them  only  in  their  character  of  solicitors ;  besides,  the 
mere  knowledge  and  even  consent  of  the  sureties  to  these  changes 
would  not  renew  their  suretyship.  They  did  not  consent  to  their 
change  of  position  as  sureties.  What  they  consented  to,  was  to  be 
discharged,  as  the  proper  consequence  and  effect  of  the  transaction. 
[They  cited  Calvert  v.  London  Dock  Company  (l)  and  other  cases.] 


527] 


(1)  44  R  R  300  (2  Keen,  638). 
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Woodcock  Mr.  Malins  and  Mr.  Rogers,  for  the  defendants : 

OxFOBD  AOT)       The  several  deeds  referred  to  in  these  pleadings  were  *executed 

WOBCBBTKIt 

Bailwat     with  the  privity  and  assent  of  the  plaintiflfs.     The  deed  of  the  6th 
^*  ^tV*     March,  1851,  was  prepared  with  their  assistance ;  they  acquiesced,  in 

r    628  J 

fact,  in  the  whole  transaction,  as  attornies  of  the  contractors ;  and 
they  are  therefore  not  released.  We  do  not  dispute  the  general 
rule  as  to  releasing  sureties  by  changing  their  position,  but  that 
must  be  when  they  do  not  assent ;  but  here  they  have  positively 
acted,  and  thereby  assented,  and  then  the  rule  does  not  apply. 

Mr.  FoUett,  in  reply.     *     *     ♦ 

On  the  8th  of  June  the  Vicb-Chanoellor  delivered  judgment. 
After  stating  the  facts  his  Honour  continued : 

Now  it  is  contended  by  the  plaintiffs,  that  all  these  circumstances 
put  together — first,  the  transfer  of  the  contract  to  Williams  and 
Marchant ;  then,  the  Company  dealing  with  Williams  and  Marehant 
as  they  did,  entering  into  arrangements  with  them,  altering  the 
contract,  the  time  at  which  it  was  to  be  carried  into  effect,  the 
[  •629  ]  terms  *and  mode  of  payment  to  the  contractors ;  all  these  circum- 
stances, they  say,  bring  this  case  within  the  principle,  that  if  a 
creditor  so  deals  with  his  principal  debtor  as  to  alter  the  position  of 
the  surety,  he  discharges  the  surety. 

But,  as  the  defendants'  counsel  suggest,  that  principle  applies 
only  when  the  transaction  is  without  the  concurrence  of  the  surety ; 
and  the  plaintiffs  have  felt  the  importance  of  that  ingredient  in  the 
matter,  that  it  must  be  without  the  concurrence  of  the  surety ;  for 
the  bill  contains  again  and  again  passages  charging  that  the 
sureties  knew  nothing  of  the  transaction, — were  neither  parties  nor 
privies  to  any  of  the  transactions  subsequent  to  the  giving  of  the 
bond.     The  whole  of  the  equity  of  the  bill  is  founded  upon  that. 

Now,  from  the  answer,  and  not  merely  by  the  statements  of  the 
answer,  but  by  correspondence  referred  to,  this  appears :  Woodcock 
and  Part  being  in  partnership  as  solicitors,  with  Scott,  the  firm 
being  Woodcock,  Part  and  Scott,  were  solicitors  for  Williams,  Ack- 
royd  and  Price.  They  prepared  the  contract  and  the  bond ;  they 
continued  to  be  the  solicitors  of  the  contractors  when  Ackroyd  and 
Price  withdrew,  and  Marchant  was  substituted ;  they  continued  to 
act  as  the  solicitors  of  Williams  and  Marchant;  they  were  the 
solicitors  who  assisted  in  the  preparation,  if  not  of  every  one,  at 
least  of  most  of  the  subsequent  instruments ;  and,  to  show  beyond 
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doubt  that  the  allegations  of  the  bill,  as  to  the  transactions  having     Wooogook 
taken  place  without  the  knowledge  or  concurrence  of  the  sureties,  oxfobd  and 
have  no  foundation,  correspondence  is  set  out  between  the  firm  of    ^^"It" 
Woodcock,  Part  and  Scott,  as  solicitors  for  Williams  and  Marchant,     Company. 
with  the  Company,  on  the  subject  of  the  arrangements  *by  which       [  '630  ] 
all   the   matters  in   difference   under   the  first   submission  were 
referred  to  the  arbitration  of  Mr.  Brunei,  and  by  which  the  Com- 
pany adopted  Williams  and   Marchant  as  contractors,  and  dealt 
with   them    as   such,   being  the  very    arrangements    which   the 
plaintiffs  say  discharged  them. 

Under  these  circumstances,  without  going  any  further,  I  think 
the  equity  claimed  by  the  bill  rests  on  allegations  wholly  unfounded 
in  fact.  It  does  not  rest  merely  on  the  statements  of  the  answer, 
but  it  appears  by  the  correspondence,  not  only  that  the  transactions 
on  which  they  rely  for  their  discharge  were  known  to  the  plaintiffs, 
but  that  they  assisted,  as  the  solicitors  of  the  principal  debtor,  in 
the  preparation  of  instruments  for  carrying  into  effect  the  arrange- 
ments of  which  they  complain.  I  must  therefore  dissolve  the 
injunction. 

The  costs  were  reserved  to  the  hearing,  if  the  suit  should  be 
prosecuted ;  if  the  suit  should  not  come  to  a  hearing,  the  plaintiffs 
to  pay  the  costs  of  the  motion.. 


WHITBKEAD  v.  SMITH.  iws. 

April  20. 
(1  Drewry,  531-547.)  fnne  11. 

[Reversed  on  appeal,  as  reported  in  3  D.  M.  &  G.  727,  where  a  note  will  be 
found  of  the  judgment  of  the  Vice-Cuancellor  in  the  Court  below,  which 
may  be  thought  more  in  accordance  with  the  previous  authorities  than  the 
jucl^^ent  of  the  Appeal  Court.] 


GROOM  V.  BOOTH.  isss. 

(1  Drewry,  548—568;  S.  C.  22  L.  J.  Ch.  961  ;  21  L.  T.  0.  S.  253.)  ^««^  MO,  IS. 

One  trustee  deposited  title-deeds  relating  to  his  own  property  with  his   Kikdkbsley 
co-trustee  (who  was  tenant  for  life  under  the  trust)  to  indemnify  her  *'  ' 

against  loss  and  liability  in  respect  of  the  improper  sale  of  1,0002.  Bank  t  ^*^  J 
Annuities  (part  of  the  trust  fund),  the  proceeds  of  which  sale  (amounting  to 
1,020/.)  had  been  received  and  misappropriated  by  him  with  her  consent. 
He  subsequently  be  Dime  bankrupt,  and  upon  the  application  in  bankruptcy 
of  the  solvent  tiustse  and  the  assignees  in  bankruptcy  of  the  bankrupt 
trustee,  the  property  comprised  in  the  deposited  deeds  was  sold  to  a 
purchaser  for  710/.  under  an  order  of  the  Court  of  Bankruptcy,  subject  to 
a  condition  that  the  purchaser  should  accept  the  receipt  of  the  solvent 
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Groom  trustee  as  a  sufficient  discharge  for  the  purchase  money  and  should  not 

ip»  require  the  concuiTence  in  the  conveyance  of  any  other  person  than  the 

"•  sol  von  t  trustee  and  the  assignees  in  bankruptcy  of  the  bankrupt  trustee. 

The  purchaser  required  the  coiicun'ence  of  the  cestuis  que  trust,  and  tho 
vendors  offered  to  allow  the  purchaser  to  invest  the  whole  of  the  purchase- 
money  in  Bank  Annuities  in  the  names  of  the  two  trustees  : 

Held,  that  the  object  of  the  deposit  of  title-deeds  was  to  indemnify  tho 
solvent  trustee  against  her  liability  in  respect  of  her  concurrence  in  the 
breach  of  trust,  and  not  to  secure  the  replacement  of  the  trust  fund,  and 
therefore  the  receipt  of  the  solvent  trustee  would  discharge  the  purchaser, 
and  that  consequently  the  condition  of  sale  was  jierfectly  i-easonable  and 
proper  (1). 

And  that  even  if  the  deposit  of  title-deeds  had  been  made  to  secure  the 
replacement  of  the  trust  funds,  the  order  directing  the  sale  was  a  necessary 
and  proper  order,  and  was  valid  and  binding  upon  the  cestuis  que  trust 
without  any  notice  to  them  or  any  consent  or  concurrence  on  their  part, 
and  that  the  costs  of  the  proceedings  and  sale  were  properly  payable  out  of 
the  purchase-money  under  the  order,  without  bringing  the  cestuis  que  tru<»t 
before  the  Court. 

This  was  a  special  case  for  the  opinion  of  the  Court.  It  stated 
as  follows :  By  a  contract  entered  into  on  the  8lh  July,  1852,  the 
defendant  contracted  for  the  purchase  from  the  plaintiff  of  two 
freehold  houses,  with  garden,  &c.,  at  the  price  of  710^,  subject  to 
printed  particulars  and  conditions  of  sale.  To  the  said  contract 
annexed,  the  sixth  condition  was  as  follows :  "  The  property  com- 
prised in  these  particulars  is  sold  by  order  of  the  Court  of 
Bankruptcy,  under  the  direction  of  the  assignees  of  John  Knight, 
a  bankrupt,  upon  the  petition  of  Elizabeth  Hull,  the  equitable 
mortgagee,  and  it  is  hereby  expressly  declared,  that  inasmuch  as 
the  Commissioner  has  adjudicated  upon  the  said  petition,  all  the 
facts  and  allegations  contained  therein,  or  in  the  order  of  the  said 
Commissioner  made  thereupon,  shall  be  deemed  and  accepted  by 
'  the  purchaser  as  sufficiently  and  satisfactorily  established,  without 
any  further  evidence  or  proof  whatsoever,  nor  shall  any  such  be 
required.  And  the  purchaser  shall  pay  the  amount  of  hb  or  her 
( «519  ]  purchase-money  and  interest,  if  any,  agreeably  to  these  ^conditions, 
to  the  said  E.  Hull,  whose  receipt  alone  shall  be  a  valid  discharge 
for  the  same,  and  such  receipt  shall  exonerate  the  purchaser  from 
seeing  to  or  being  in  any  way  concerned  about  the  application  or 
appropriation  of  the  purchase-money,  or  any  part  thereof,  and  from 
all  responsibility  on  account  of  the  same,  and  that  the  only  persons 
who  shall  be  required  to  join  or  concur  in   the  conveyance  or 

(1)  Presumably  the  condition  of  sale  duty  to  see  to  the  application  of  his 

would  not  have  been  enforced  if  it  had  purchase-money ;  but  see  Wifkinnw  v. 

involved  the  purchaser  in  a  breach  of  Hartley,  92  K.  B.  374  (15  Beav.  183), 

trust  by  I'eqiaiing  him  to  neglect  any  and  the  cases  there  cited. — O.  A.  S. 
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RRsurance  of  the  property  to  the  purchaser  shall  I>e  the  assignees       Groom 
of  the  said  J.  Knight  and  the  said  E.  Hull."  Booth. 

The  defendant  duly  paid  his  deposit ;  but  the  purchase  was  not 
completed  on  the  day  agreed  upon,  and  has  not  yet  been  completed ; 
and  the  defendant,  under  the  following  circumstances,  and  subject 
to  the  declaration  of  this  Court  to  be  made  in  this  matter,  declines 
to  complete  the  said  purchase. 

The  plaintiffs  are  the  assignees  in  bankruptcy  of  one  J.  Knight, 
who  at  and  before  the  time  of  his  making  the  deposit  hereinafter 
mentioned  of  the  title-deeds  of  the  aforesaid  houses  and  premises 
now  contracted  to  be  sold,  was  seised  thereof  in  fee-simple  in  posses- 
sioDi  free  from  incumbrances,  and  so  continued  (subject  to  the  said 
deposit)  up  to  the  time  of  his  bankruptcy  hereinafter  stated.  That 
Samuel  Hull,  by  his  will,  dated  the  19th  November,  1886,  among 
other  dispositions  bequeathed  to  his  wife  Elizabeth  Hull,  the  sum 
of  600Z.  stock  in  the  then  New  8Z.  10«.  per  cent.  Bank  Annuities, 
part  of  the  8,950L  stock  standing  in  the  testator*s  name  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  England,  for  her 
absolute  use;  and  the  said  testator  by  his  said  will  afterwards 
proceeded  in  the  words  and  figures  following,  that  is  to  say,  **  I  give 
and  bequeath  *unto  my  said  wife  Elizabeth  Hull,  the  interest  and  [  '"SO  ] 
dividends  to  arise  and  grow  due  on  the  sum  of  2,600J.  further  part 
of  the  said  sum  of  8,960{.  stock  aforesaid,  for  and  during  her  natural 
life  ;  and  from  and  immediately  after  her  decease,  I  give  unto  John 
Knight,  (thereby  meaning  the  said  above-named  John  Knight,  since 
bankrupt  as  above  stated,)  his  executors,  administrators,  and  assigns, 
upon  trust,  all  that  principal  sum  of  2,500Z.,  equally  to  be  divided 
amongst  all  my  nephews  and  nieces  then  living ; "  [as  therein 
specified].  And  the  said  testator  appointed  his  wife  the  said 
Elizabeth  Hull  and  the  said  John  Knight,  since  bankrupt,  executrix 
and  executor.  Samuel  Hull  died  on  the  7th  November,  1848,  and 
left  him  surviving  his  widow  Elizabeth  Hull,  and  several  nephews 
and  nieces,  of  whom  several  are  married  women  ;  and  are  stiil  living ; 
and  on  the  28rd  November,  1848,  the  said  will  was  duly  proved  by 
the  said  Elizabeth  Hull  and  John  Knight,  in  the  proper  Ecclesiastical 
Court.  The  2,500{.  81. 10«.  per  cent.  Bank  Annuities  was  transferred 
into  the  names  of  Elizabeth  Hull  and  John  Knight,  upon  the  trusts 
of  the  will.  Subsequently  to  such  transfer,  and  in  the  month  of 
March,  1844,  Knight  requested  Elizabeth  Hull  to  join  with  him  in 
selling  out  *part  of  the  said  Bank  Annuities,  and  to  allow  him  to  [  *^-^i  ] 
apply  the  proceeds  to  bis  own  use,  upon  his  giving  to  her  his 
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Oroom  promissory  note,  and  depositing  with  her,  by  way  of  equitable  mort- 
BooTH.  S^S^t  ^he  title-deeds  of  the  said  two  freehold  houses  and  premises, 
now  contracted  to  be  sold,  of  which  John  luiight  was  then  seised 
in  fee-simple ;  to  which  proposal  Elizabeth  Hull  agreed.  On  the 
14th  March,  1844,  Elizabeth  Hull  and  John  Knight  joined  in  selling 
out  1,000{.  stock,  part  of  the  said  2,500/.  SL  10«.  per  cent.  Bank 
Annuities,  and  the  net  proceeds  of  such  sale,  amounting  to  1,02M 
sterling,  were  paid  to  the  said  John  Knight  and  applied  by  liim  to 
his  own  use.  On  the  following  day,  John  Knight  gave  to  Elizabeth 
Hull  his  promissory  note,  dated  the  16th  March,  1844,  for  1,000/. 
On  the  same  day,  he  deposited  with  Elizabeth  Hull  the  title-deeds 
of  the  said  freehold  houses  and  premises.  At  the  time  of  making 
the  deposit,  John  Knight  also  delivered  to  Elizabeth  Hull  a  memo- 
«  rnndum,  dated  the  14th  March,  1844,  which  was  signed  by  him,  and 
was  as  follows :  "  March  14th,  1844.  Memorandum.  This  is  to 
certify  that  the  title-deeds  of  the  houses  situated  at  Pomona  Place, 
King's  Boad,  Parson's  Green,  Fulham,  lately  occupied  by  Mrs.  Well- 
man,  deceased,  and  others,  is  placed  in  the  possession  of  Mrs.  Hull, 
to  secare  to  her  the  payment  of  50/.  anually,  for  1,000/.  3/.  10«.  per 
Cents,  drawn  from  the  stock  standing  in  her  name  and  John  Knight's, 
under  the  will  of  the  late  Mr.  Samuel  Hull,  given  to  them  in  trust ; 
and  the  said  John  Knight  agrees  to  pay  the  above-named  50/.  half- 
yearly  unto  Mrs.  Hull,  for  which  he  has  given  a  bill  for  the  amount. 
Signed,  John  Knight.  To  Mrs.  Hull,  St.  John's,  Fulham."  The 
said  deeds  were  deposited  for  the  purpose  of  securing  and  indemni- 
[  •r>52  ]  fying  Elizabeth  Hull  in  *respect  of  the  income  and  principal  of  the 
said  trust-monies. 

No  part  of  the  principal  sum  of  1,000/.  stock  has  been  replaced 
or  repaid  by  John  Knight,  but  all  interest  in  respect  thereof,  in  lieu 
of  the  dividends  thereof,  has  been  duly  paid  up  to  the  time  of  the 
bankruptcy  of  the  said  John  Knight.  On  the  4th  November,  1851, 
John  Knight,  with  his  nephew  and  partner,  John  Knight  the 
younger,  were  duly  adjudged  bankrupts;  and  on  the  same  day, 
the  above-named  plaintiff  James  Foster  Groom  was  appointed 
official  assignee,  and  the  above-named  plaintiffs  Henry  Hunt, 
Daniel  Titmuss,  and  Richard  Oakley,  have  also  been  duly  chosen 
and  appointed  creditors  assignees  of  the  estate  of  the  said  bankrupts. 
By  an  order  of  the  Court  of  Bankruptcy,  made  on  the  25th  March, 
1852,  on  the  petition  of  Elizabeth  Hull,  stating  such  of  the  above- 
mentioned  matters  as  had  then  taken  place,  (save  that  the  said 
petitioner  did  not  state  who  were  the  testator's  nephews  and  nieces 
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then,  or  whether  they  or  any  of  them  were  or  were  not  infants  or  Groom 
married  women,)  and  served  on  the  plaintiffs  as  respondents  thereto,  booth. 
it  was  ordered  that  an  account  be  taken  of  the  principal  monies 
necessary  to  replace  the  said  sum  of  IftOOl.  SI.  5«.  (formerly  81. 10«. 
per  Cent.)  stock,  and  of  what  was  due  to  the  said  petitioner  in 
respect  of  her  life  interest  therein  ;  and  that,  for  that  purpose,  all 
necessary  accounts  should  be  taken,  and  that  the  said  houses  and 
premises,  the  title-deeds  whereof  had  been  so  deposited  as  aforesaid, 
being  the  houses  and  premises  now  purchased  by  the  said  defendant, 
should  be  sold  by  and  under  the  direction  of  the  said  plaintiffs,  the 
assignees  of  the  said  John  Knight,  and  that  all  proper  parties  should 
join  in  such  sale,  and  in  the  conveyance  thereof  ♦to  the  purchaser  [  ♦bss  ] 
or  purchasers  thereof ;  and  that  the  monies  to  arise  by  such  sale 
should  be  applied  in  the  first  place  in  payment  of  the  costs  and 
expenses  of  such  sale,  and  incidental  thereto,  and  in  replacing  the 
said  1,000Z.  81.  5«.  per  Cent,  stock,  and  afterwards  in  payment  of 
what  should  be  found  due  to  the  said  Elizabeth  Hull,  as  afore- 
said, for  interest.  And  it  was  further  ordered,  that  the  costs  of  all 
parties,  of  and  incidental  to  the  said  petition,  should  be  paid  out  of 
the  monies  to  be  produced  by  such  sale  aforesaid. 

The  cestuis  que  trust  of  the  said  sum  of  2,500/.,  81.  5«.  per  cent. 
Bank  Annuities,  other  than  the  said  Elizabeth  Hull,  were  not  served 
with  and  did  not  appear  upon  the  said  petition. 

The  said  houses  and  premises  were  accordingly,  on  the  8th  of 
July  last,  put  up  for  sale  by  auction  by  the  said  plaintiffs,  and  with 
the  concurrence  of  the  said  Elizabeth  Hull,  and  in  pursuance  of 
the  said  order,  at  the  Auction  Mart,  in  the  city  of  London,  subject 
to  the  conditions  hereinbefore  referred  to,  when  the  defendant  bid 
for  and  contracted  to  become  the  purchaser  thereof,  upon  a  good 
title  being  shown,  in  accordance  with  the  conditions  of  sale. 

Shortly  after  the  said  contract,  and  within  the  time  limited  for 
that  purpose  by  the  conditions  of  sale,  the  said  defendant,  by  his 
solicitor,  duly  notified  in  writing  to  the  plaintiffs  or  their  solicitors, 
that  he  objected  to  complete  his  purchase,  on  the  ground,  that 
notwithstanding  the  conditions  of  sale,  the  purchaser  must  see  to 
the  application  of  the  purchase-money ;  and  he  required  that  all 
the  persons  beneficially  entitled  in  *remainder  to  the  said  sum  of  [  •ssi  ] 
2,500/.  8/.  58.  per  cent.  Annuities,  under  the  will  of  the  late  Samuel 
Hull,  if  they  were  persons  ascertained  and  sui  juris,  and  also  the 
bankrupts,  should  join  in  the  conveyance. 

That,  in  answer  thereto,  the  solicitors  of  the  plaintiff,  on  the 


776  1853.     CH.     1  DREW.  554—656.  [r.b. 

Gboom       80th  July  last,  by  letter  of  that  date,  stated,  as  the  fact  is,  that  the 

Booth.  said  bankrupt  would  (if  desired)  join  in  the  conveyance,  and  that  tu» 
farther  objection  is  now  raised  by  the  defendant  on  that  jwint. 

That  the  said  soHcitors  of  tlie  plaintiffs,  in  answer  to  the  requisi- 
tion of  the  said  defendant,  that^the  persons  beneficially  entitled  in 
remainder  under  the  said  will  should  concur  in  the  conveyance  to 
the  defendant,  by  the  same  letter  stated,  that  it  was  intended  to 
invest  the  balance  of  the  purchase-money  after  paying  the  costs, 
in  the  joint  names  of  the  trustees  under  Mr.  HulFs  will,  upon  the 
trusts  therein  contained,  of  the  said  sum  of  2,500^.  stock,  the  said 
parties  entitled  thereto  in  remainder  being  unascertained,  and,  as  to 
some  of  them,  under  disability,  as  hereinbefore  mentioned. 

[Further  correspondence  ensued,  and  eventually  the  plaintiff's 
solicitors,  on  behalf  as  well  of  the  said  plaintiff  as  of  the  said 
Elizabeth  Hull,  offered  to  the  defendant  that  the  whole  of  the  said 
purchase-money  should  be  so  invested,  and  that  the  purchaser 
might  if  he  desired  at  once  make  the  investment  himself,  and 
recite  the  same  in  his  conveyance.  The  purchaser,  however,  dis- 
puted the  jurisdiction  of  the  Court  of  Bankruptcy  to  sell  the  pro- 
perty in  the  absence  of  the  cestuis  que  trust  and  ultimately,  the 
special  case  for  the  opinion  of  the  Court  was  agreed  upon,  and  the 
questions  were :] 

[  555  ]  First.  Whether,  under  the  circumstances  aforesaid,  the  receipt 

of  the  said  Elizabeth  Hull  and  the  said  bankrupt,  in  their  character 
of  trustees  of  the  said  will  of  the  said  Samuel  Hull,  is  alone  a 
sufficient  discharge  to  the  defendant  for  his  aforesaid  purchase- 

[  ♦sse  ]  money,  *without  the  concurrence  in  such  receipt,  or  in  the  convey- 
ance to  the  said  defendant,  of  the  persons  beneficially  entitled  in 
remainder  to  the  said  sum  of  2,5002.,  SI.  58.  per  cent.  Annuities, 
under  the  said  will  as  above  stated. 

Second.  Whether,  under  the  circumstances  aforesaid,  if  the  net 
purchase-money,  after  deducting  the  expenses  of  and  incident  to  the 
sale,  and  the  said  petition  and  order,  be  invested  by  or  with  the 
privity  and  concurrence  of  the  said  defendant,  in  the  purchase  of 
Bank  31.  5s.  per  cent.  Annuities,  in  the  names  of  the  said  Elizabeth 
Hull  and  John  Knight,  to  be  held  by  them  on  the  trusts  declared 
by  the  said  will  concerning  the  said  sum  of  2,5002.  like  Annuities, 
the  said  defendant,  the  purchaser,  would  not  be  discharged  from 
liability  to  see  further  to  the  application  of  the  purchase-money, 
without  such  concurrence  in  the  conveyance  to  him  of  the  said 
persons  so  beneficially  entitled  as  aforesaid.    And  if  the  Court 
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should  be  of  opinion  that  such  investment  of  the  said  purcliase-       Oboom 
money  will  not  discharge  the  purchaser  from  such  liability,  then,        booth. 
wliether,  if  under  tlie  circumstances  aforesaid,  the  whole  of  the  said 
purchase-money,  without  making  any  such  deduction  therefrom  as 
aforesaid,  be  invested  in  the  manner  and  upon  the  trusts  herein- 
before mentioned,  the  said  defendant  will  or  will  not  be  discharged. 

Third.  Whether,  under  the  circumstances  hereinbefore  stated, 
such  a  title  has  been  shown  in  the  vendors,  or  offered  to  the  pur- 
chaser, as  this  honourable  Court  would  compel  a  purchaser  to 
accept ;  and  whether  the  purchaser  is  or  not  bound  to  complete  his 
purchase,  and  specifically  to  perform  his  said  contract,  on  one  and 
which  of  the  investments  above-mentioned  being  made. 

The  case  now  came  on  to  be  argued. 

Mr.  Bacon  and  Mr.  Hodden^  for  the  plaintiffs.  [  &57  1 

[They  relied  on  the  sixth  condition,  and  the  order  in  bankruptcy. 
The  condition  has  been  accepted  by  the  purchaser,  and  whether 
originally  a  proper  one  or  not,  it  is  binding  on  the  purchaser.] 

Mr.  Daniell  [and  Mr.  MartindaU],  for  the  purchaser : 

*  *     The  land  stands  in  the  place  of  the  original  trust  fund,       t  ^58  ] 
the  stock;  and  there  is  no  power  or  authority  in  the  bankrupt  and 

Mrs.  Hull  to  part  with  the  land,  if  the  cestuis  que  trust  choose  to 
adopt  it  as  their  trust  property. 

»  »  ♦  «  ♦ 

The  purchaser  has  notice  that  there  was  originally  a  breach  of       [  559  ] 
trust ;  he  has  also  notice  that  it  is  intended  to  apply  part  of  the 
purchase-money,  in  breach  of  the  trust.    He  cannot  safely  pay 
the    money  under    such    circumstances  on    the  receipt    of    the 
trustees.    *    ♦    * 

The  petition  in  bankruptcy,  moreover,  did  not  show  to  the  [66O] 
purchaser  that  the  trustees  had  no  power  to  sell,  and  give  receipts, 
nor  that  they  had  committed  a  breach  of  trust.  The  sixth  condition 
of  sale  was  fraudulent,  because  neither  by  itself  nor  connecting  it 
with  the  petition,  is  it  shown  what  was  the  true  ground  of  the 
restriction.    *     *     * 

Mr.  Bacon,  in  reply : 

*  *    Mrs.  Hull  is  simply  an  equitable  mortgagee,  having  a        [  56i  j 
right  to  realise.     The   security  was  given  to  her  alone,  as  her 
personal  security. 
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Gkoom  *     *     The  order  of  the  Court  of  Bankruptcy  fastens   on   the 

Booth.       proceeds  the  character  of  trust-money. 

Franco  v.  Franco  (1)  is  directly  applicable.     *     *     * 

[562]       The  Vicb-Chancbllor  : 

In  this  case  the  question  is,  whether  certain  freehold  estates 
which  belonged  to  the  bankrupt  Knight,  and  which  have  been 
ordered  to  be  sold  by  the  Commissioner  in  bankruptcy,  are  in  such 
a  condition  that  a  good  title  can  be  made  ;  or  whether,  if  the  title 
is  not  absolutely  bad,  it  is  at  least  so  doubtful,  that  this  Court  will 
not  force  it  on  a  purchaser. 

[*568]  That  the  Commissioner  had  power  to  direct  a  sale  *of  the 

bankrupt's  estate  properly  so  called,  is  not  in  controversy.  But  it 
is  said  this  was  not  the  bankrupt's  estate,  but  an  estate  on  which  a 
trust  was  fastened,  in  consequence  of  the  improper  sale  of  trust 
stock  vested  in  the  bankrupt  and  Mrs.  Hull  as  trustees,  and  the 
investment  of  the  produce  on  the  security  of  these  premises ;  and 
then  it  is  contended  that  other  persons  besides  the  bankrupt  had  an 
interest  in  them ;  and  it  is  said  that  Mrs.  Hull,  on  petitioning  for 
the  sale  of  the  estate,  ought  not  to  have  obtained  the  order  for  sale 
in  the  absence  of  the  parties  beneficially  interested  in  the  trust 
fund,  the  produce  of  which  was  invested  on  the  security  of  this 
property ;  and  it  is  further  contended,  that  even  if  the  Com- 
missioner  had  power  to  make  the  order,  yet  that  a  good  title 
cannot  be  made  unless  all  the  cestuis  que  trust  concur  in 
conveying. 

These  are,  I  think,  the  objections  made  by  the  purchaser ;  and  if 
either  of  them  is  valid,  a  clear  title  cannot  be  made. 

Now,  the  argument  of  the  purchaser  proceeds  entirely  on  this, 
that  this  is  a  case  in  which  certain  moneys  arising  from  the  sale  of 
a  trust  fund  have  been  invested  on  the  security  of  these  premises. 
But  it  appears  to  me  that  that  argument  is  without  foundation ; 
and  that  not  only  the  petition  to  the  Commissioner,  but  the 
statements  of  the  special  case,  displace  that  argument.  (The 
Yicb-Chamcbllor  referred  to  the  passages  in  the  special  case 
(ante,  pp.  778-4).) 

The  former  part  of  that  statement  would  leave  it  in  doubt  whether 
the  mortgage  was  intended  as  a  security  for  the  cestuis  que  trust, 

[  •sei  ]       or  for  Mrs.  Hull  personally.     *(The  Vicb-Chancellor  then  referred 

(1)  3  B.  R.  50  (3  Ves.  75). 
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to  the  memorandum  (p.  774).)  Now,  in  terms  this  is  a  deposit  to  Gboom 
secure  the  payment  of  50/.  a-year  to  Mrs.  Hull.  However,  it  was  booth. 
agreed  between  the  parties  that  it  was  intended  as  a  security  to  her 
for  the  replacing  of  the  principal  fund.  And  then  follows  this 
statement :  "  The  said  deeds  were  deposited,"  &e.  (The  Vicb- 
Chancbllor  referred  to  the  passage  (p.  774).)  The  parties  there- 
fore agreed  that  it  was  a  deposit  to  secure  and  indemnify  Mrs.  Hull. 
The  meaning  of  it  is  plainly  this  :  Mrs.  Hull  has  concurred  in  the 
breach  of  trust ;  both  she  and  Mr.  Knight  were,  and  each  of  them 
was  liable;  as  between  them,  Knight  admits  that  he  ought  to 
replace  the  fund,  and  to  indemnify  her,  and  he  gives  her  this 
deposit  for  indemnifying  her. 

That  is  also  the  statement  in  the  petition  for  sale,  which,  according 
to  the  sixth  condition  of  sale,  is  to  be  taken  to  be  true. 

The  1,000/.  stock  never  was  replaced.  (The  Vice-Chancbllor 
then  referred  to  the  order  made  on  the  petition  in  bankruptcy 
(p.  775).) 

None  of  the  cestuis  que  trust  except  Mrs.  Hull  were,  it  seems, 
served  with  the  petition.  The  premises  were  put  up  for  sale,  under 
several  conditions  of  sale,  among  which  was  the  sixth  {ante^  p.  772). 
The  purchaser  attended,  and  was  declared  purchaser  for  710Z. 

Now,  the  first  point  is  this :  Was  this  transaction  an  investment 
of  the  trust-moneys  on  the  security  of  the  property  in  question  ?  I 
think  it  was  not.  It  was  not  an  investment  of  the  trust-money  at 
all.  The  security  *was  not  given  to  secure  the  trust-money,  but  as  [  ♦ses  ] 
an  indemnity  by  one  trustee  to  another  trustee  joining  in  committing 
a  breach  of  trust,  against  any  loss  which  might  be  incurred  by  the 
trustee  so  concurring  in  the  breach  of  trust.  On  that  ground,  I 
should  be  of  opinion  that  there  is  no  foundation  for  the  objection 
made  by  the  purchaser;  and  I  think  that  the  purchaser,  paying 
his  money  to  Mrs.  Hull,  (still  more  if  the  purchase-money  be,  as  it 
is  proposed,  invested  in  the  names  of  the  two  trustees,)  and  taking 
his  conveyance  from  the  assignees  of  Knight  and  from  Mrs.  Hull, 
could  not  be  touched  in  any  manner  hereafter  by  the  cestuis  que 
trust  of  the  original  trust  fund. 

But  the  case  goes  further.  The  sixth  condition,  it  is  contended, 
is  so  framed  as  to  mislead  the  purchaser — to  keep  out  of  sight, 
although  professing  to  describe,  the  facts  ;  and  if  that  were  so,  this 
Court  would  certainly  not  enforce  such  a  condition.  I  agree  also  in 
the  proposition,  that  if  enforcing  the  performance  of  this  contract 
would  cause  a  breach  of  trust,  this  Court  would  not  enforce  it. 
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Oeoom  But,  firstly,  as  to  the  condition  of  sale,  although  it  might  certainly 

Booth.  ^"  the  face  of  it,  at  the  expense  of  great  and  unnecessary  length, 
have  set  out  the  statements  of  the  petition,  yet  as  it  provides 
that  all  the  facts  sUited  in  the  i)etition  shall  be  taken  to  be  true, 
how  can  it  be  said  that  there  is  any  concealment  ?  The  porcbaser 
is  required  by  it  to  take  such  title  as  Mrs.  Hull  and  the  assignees 
can  give.  He  is  told  that  all  the  statements  in  the  petition  are  to 
be  taken  to  be  true.  This  was  an  invitation  to  the  purchaser  to 
say,  "  If  [I]  am  to  be  bound  by  those  facts,  let  me  see  the  petition.** 

[  ^564;  ]  There  is  in  *this  case  indeed  no  allegation,  and  nothing  to  show 
that  the  purchaser  did  not  actually  see  the  petition  ;  but,  however 
that  may  be,  he  had  distinct  notice  of  it,  and  might  have  called  for 
it  before  he  entered  into  the  contract.  I  am  of  opinion  that  the 
sixth  condition  contains  no  suggestion  from  which  any  inference  of 
concealment  or  fraud  can  be  collected. 

Will,  then,  enforcing  the  purchase  under  this  sixth  condition  be, 
or  lead  to  a  breach  of  trust  ?  It  is  said  that  it  will,  because  that 
condition  of  sale  involved  the  application  of  the  produce  of  the  sale 
in  paying  the  costs  of  the  petition  in  bankruptcy,  and  that,  it  is 
said,  will  be  a  misapplication  of  the  money. 

Now  I  do  not  see  how  that  would  be  a  misappropriation  of  the 
money,  even  if  the  transaction  had  been  an  investment  of  the  trust- 
money  on  the  security  of  the  mortgage  ;  for  if  it  was  the  neces^uy 
and  legal  course  of  proceeding  to  apply  to  the  Court  of  Bankruptcy 
to  realise  the  estate,  it  would  not  be  a  breach  of  trust  for  that  Court 
to  order  the  costs  to  be  paid  out  of  the  fund.  But  it  was  simply  sn 
indemnity,  and  it  was  therefore  right  and  just  that  the  costs  of  the 
petition  should  be  paid  out  of  the  trust  fund,  and  it  will  be  no 
breach  of  trust  to  make  that  application  of  a  portion  of  it 

I  may  also  observe,  that  the  sixth  condition  of  sale,  so  far  from 
being  objectionable,  was  a  perfectly  reasonable  one  under  the 
circumstances  set  out  in  this  case ;  for  the  case  states  facts, 
according  to  which  it  cannot  without  great  difficulty  be  ascertaine<1 
who  are  the  cestuis  que  trust  of  the  fund ;  it  was  therefore  a  very 
reasonable  provision  to  make,  that  Mrs.  Hull  should  receive  the 

[  ♦567  ]  purchase-money  *and  give  a  receipt,  not  requiring  the  concurrence 
of  any  other  person.  The  very  terms  of  the  condition  invited  ihe 
attention  of  the  purchaser  to  the  facts,  and  it  is  not  for  him  now  to 
complain  that  there  was  any  deception. 

There  remains  the  question  whether  the  Commissioner  had 
jurisdiction.     The  argument  is,  that  admitting  he  had  ]urisdicti(Hi 
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if  all  the  cestuis  que  trust  joined,  he  had  none  in  their  absence.  Groom 
Now  I  am  of  opinion  that  he  had  a  right  to  make  the  order  without  booth. 
the  cestuis  que  trust  being  before  him.  He  had  the  petition  that 
stated  the  circumstances  of  the  case;  showing  what  were  the 
transactions  in  respect  of  which  the  security  was  given  to  Mrs. 
Hull ;  showing  the  breach  of  trust  by  Knight  and  Mrs.  Hull ;  and 
showing  that  there  were  cestuis  que  trust,  who  were  not  before  him. 
I  think  the  principle  of  Franco  v.  Franco  was  a  distinct  authority 
for  his  proceeding ;  for  if  this  Court  would,  in  Franco  v.  Franco^ 
dispense  with  the  presence  of  the  cestuis  que  trust  and  overrule  the 
demurrer,  the  Commissioner  in  Bankruptcy,  who  clearly  had  the 
jurisdiction  of  ordering  a  sale,  might  make  the  order  without  the 
presence  of  cestuis  que  trust. 

I  am  of  opinion  therefore,  firstly — that  the  Commissioner  had 
jurisdiction,  and  made  a  proper  order  in  directing  the  sale,  and  in 
directing  the  costs  to  be  paid  out  of  the  trust  fund  ;  secondly — that 
it  was  competent  and  proper  for  Mrs.  Hull  and  the  assignees  to 
insert  the  sixth  condition  of  sale ;  thirdly — that  that  condition  is 
free  from  the  objection  made  to  it;  and  fourthly — that  a  good 
title  can  be  made  by  Mrs.  Hull  and  the  assignees  of  the  bankrupt 
conveying  without  the  cestuis  *que  trust  joining  in  the  conveyance  [  •668  ] 
or  in  giving  a  receipt. 

The  specific  questions  in  the  special  case  were  directed  to  be 
answered  accordingly. 

The  first,  aflSrmatively. 

The  second,  affirmatively  as  to  the  first  alternative,  which 
rendered  it  unnecessary  to  answer  the  second  alternative. 

The  third,  affirmatively. 


DAY  V.  DAY.  ^^^' 

JuHS  2,  8. 
(1  Drewry,  6B9— 575.)  

[A.  better  report  of  this  case  is  given  in  22  L.  J.  Ch.  878,  for  which  aeejtost, 
p.  833.] 


LORD   V.  WIGHTWICK.  m^. 

(1  Drewry,  576-586.)  ^Jj!^  1*. 

[The  decision  in  this  case  was  varied  on  appeal,  as  reiwrted  in  4  1).  M.  &  O. 
803—815.  The  decision  of  the  Court  of  Appeal  was  finally  aflSrmed  by  the 
llouseof  Loi-ds,  as  reported  in  6  H.  L.  0.  217—238,  under  the  title  of  Wightwick 
V.  Lord,] 
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1853.  LANE  V.  HORLOCK. 

April  27. 
Aiay  2.  (1  Brewry,  587—617.) 

[Obsolete  law  of  usury,] 

1863.  JACKSON   V.   TUIINLEY. 

June  27. 

(1  Drewry,  617—628.) 

The  object  of  15  &  16  Vict.  c.  86,  s.  50,  was  only  to  remove  objection 
where  a  plaintiff,  who  might  have  consequential  relief,  prayed  merely 
a  declaration  of  his  right.  It  did  not  mean  to  entitle  a  person  to  have 
a  declaration  as  to  a  claim  which  might  be  made  by  another,  under 
circumstances  which  might  or  might  not  arise. 

[Under  the  new  rules,  by  Ord.  XXV.  r.  5,  additional  words  have  been  intro- 
duced to  enable  the  Court  to  make  declarations  of  right,  whether  any  consequential 
relief  is  or  could  be  claimed  or  not. 

But  the  rule  relates  to  procedure  only,  and  does  not  give  the  Court  power  to 
deal  with  a  matter  which  is  outside  its  jurisdiction. 

See  Barradouyk  v.  Brown  [1897]  A.  C.  at  p.  6J4.] 

'8^3-  D'ALMAINE  v.   MOSELEY(l). 

July  6.  ^   ' 

— 1.  (1  Drewry,  629—635;  S.  C.  22  L.  J.  Ch.  971;    17  Jur.  872;    1  W.  E.  475; 

KlNDBRSLEY,  21  L.  T.  O.  S.  297.) 

V.-C 

r  629  1  ^  ^^^^  ^^  ^  ^®  residue  of  my  estate  and  effects  to  A.,  B.,  and  C,  upon 

*-        -*  trust  to  collect,  get  in,  and  i-ecover  the  same,  and  invest  in  stock,  and  pay 

the  dividends,  &c.,  to  persons  beneficially  entitled  ;  A.  and  B.  being  also 
executors  :  Held,  to  pass  real  estate. 

Thb  question  in  this  cause  arose  upon  the  residuary  clause  of  the 
will  of  a  Mr.  Hewson,  which  was  in  the  following  terms :  "  And 
as  to  all  the  rest  and  residue  of  my  estate  and  efifects,  I  give  and 
bequeath  the  same  to  W.  Moseley,  S.  Edwards,  W.  Parkins,  and 
M.  S.  Parnther,  in  trust  to  collect,  get  in,  and  receive  the  same,  and 
to  invest  the  same  and  every  part  thereof  in  their  names  in  the  8/. 
per  cent.  Consolidated  Bank  Annuities,  or  other  Government  stocks 
or  funds,  with  power  to  alter,  vary,  and  transpose  the  same  at  their 
discretion,  and  to  pay  the  interest  and  dividends  thereof  to  Mrs. 
D'AImaine  for  her  life,  for  her  separate  use  and  benefit,  independent 
of  her  present  or  any  future  husband,  but  without  power  to  antici- 
pate, &c.,  and  from  and  after  her  decease  to  pay  and  divide  the  said 
residuary  estate  equally  among  such  of  the  eight  children  of  the 
said  Mrs.  D'Almaine  as,  being  a  son  or  sons,  have  attained  or  shall 
attain  the  age  of  twenty-one  years,  or,  being  a  daughter  or 
daughters,  have  attained  or  shall  attain  that  age  or  marry.** 

(1)  Many  later  cases  upon  this  point      483,  72  L.  J.  Ch.  468,  whei^  this  case 
are  cited  and  judicially  referred  to  in      was  followed. — O.  A.  S. 
Kirby-Smith  v.  Parnell  [1903]  1  Ch. 
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The  plaintififs  were  Mrs.  D'Almaine  and  some  of  her  children,     D'Almainb 
who  claimed  the  testator's  real  estate  under  the  residuary  clause,     moselbt. 
The  testator  died  without  leaving  any  heir. 

Mr.  Chandless  and  Mr,  F.  JVood,  for  the  plaintiffs,  [cited  Michell 
V.  Michell  (1),  Bai-nes  v.  Patch  {2),  Mower  v.  07*r(3),  Doe  d. 
Evans  v.  Walker  (4),  and  other  cases]. 

Mr.  Cole,  for  two  of  the  defendants  in  the  same  interest  as  the       [  ^^  ] 
plaintiffs,  cited  Doe  d.  Evans  v.  Evans  (5)  : 

If  the  words  used  are  inapplicable  to  real  estate,  they  are  just  as 
inapplicable  to  leasehold,  which  it  is  not  contended  does  not  pass. 

Mr.  WickenSy  for  the  Crown : 

*     *     All  the  words  used  are  strictly  and  exclusively  applicable       [  ^31  ] 
to  personal   estate.     I  rest  in  this  case  principally  on  the  inap- 
plicability to  real  estate,  of  the  limitations  following  the  words  of 
gift.     (He  cited  Doe  v.  Buckner  (0),  Doe  v.  Hurrell  (7).)     *     ♦     * 

Mr.  Bacon  and  Mr.  Shapter,  for  the  trustees  and   executors, 
took  no  part  in  the  argument. 

The  Vice-Chancellor,  without  calling  for  a  reply : 

The  question  here  is  between  persons  claiming  under  the 
residuary  gift,  and  the  Crown  representing  the  interest,  which,  if 
there  were  an  beir,  would  go  to  the  heir. 

As  to  the  effect  of  the  residuary  clause,  the  question  *is,  whether       [  •632  ] 
the  language  shows  that  the  testator  intended  to  pass  his  real  estate, 
or  only  his  personal  estate. 

It  is  entirely  a  question  of  intention.  The  general  principles 
applicable  to  cases  of  this  sort  are  well  established  :  the  difficulty 
is  not  in  ascertaining  the  principles,  but  in  their  application ;  one 
rule  is,  that  the  word  "estate"  simply,  is  sufficient  to  pass  real 
estate ;  but  in  most  cases  the  word  "  estate  "  is  not  used  simply ; 
and  another  rule  is,  thab,  supposing  that  there  is  nothing  in  other 
parts  of  the  will  to  control  the  meaning  of  the  gift,  the  effect  of  the 
word  "  estate,"  coupled  with  other  words,  is  this :  if  the  other  words 
would  without  the  word  ''  estate*'  not  be  sufficient  to  pass  the  whole 

(1)  21  B.  B.  280  (5  Madd.  69).  see  also  Davmport  v.  CoUrnan,  56  B.  B. 

(2)  7  B.  B.  127  (8  Ves.  604).  112  (12  Sim.  588). 

(3)  82  B.  B.  191  (7  Hare,  475).  (6)  3  B.  B.  278  (6  T.  B.  610). 

(4)  81  B.  B.  493  (15  Q.  B.  28).  (7)  24  B.  B.  265  (5  B.  &  Aid.  18). 

(5)  48  B.  B.  657  (9  Ad.  &  £i.  719; 
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D'Almaine    personal  estate,  the  word  '*  estate  "  will  be  considered  as  used  to 
ftlosELEY.     effect  a  complete  passing  of  the  personal  estate ;  but  if  the  other 
words  are  suflScient  to  pass  all  the  personal  estate,  then  the  word 
"  estate  "  must  be  read  as  intended  to  apply  to  real  estate. 

It  is  equally  clear  that,  consistently  with  the  general  principles, 
there  may  be  words  in  the  will  which  show  that  the  language  used 
may  have  an  interpretation  different  from  their  ordinary  and 
proper  interpretation ;  but  the  rule  being  that  the  word  "estate"  is 
BuflScient  to  pass  real  estate,  and  the  other  words  used  in  this  case 
being  effects,  which  is  suflBcient  to  pass  all  the  personal  estate,  so 
far  as  the  language  is  considered,  pnmd  facie  the  word  "  estate  " 
here  would  comprise  the  real  estate ;  and  unless  there  is  something 
in  the  will  to  show  a  clear  indication  of  intention  to  use  the  word 
"  estate  "  in  a  sense  different  from  its  ordinary  legal  sense,  it  must 
be  read  in  that  sense.  The  cases  on  this  subject  are  very  numerous, 
and  not  very  easy  to  be  reconciled ;  but  the  tendency  of  modern 
[  •^^s  ]  decision  is  to  give  less  effect  to  minute  *and  trivial  matters  than 
was  attributed  to  them  in  former  times. 

Now  in  this  case,  it  is  said  on  the  part  of  the  Grown,  that  in  the 
former  part  of  the  will  there  is  no  gift  of  any  real  estate ;  but  it 
appears  to  me  that  to  lay  stress  on  that  would  be  to  rely  on  grounds 
too  minute ;  and  that  no  indication  of  intention  is  afforded  by  it. 

The  next  point  made  is,  that  in  the  language  used  for  giving  the 
residuary  property,  the  word  "devise"  does  not  occur.  I  think 
that  also  is  no  indication  of  intention :  the  word  "  give,"  is  quite  as 
efficient  as  the  word  "  devise,"  to  pass  real  estate,  and  is  of  quite 
as  frequent  use.  Next,  it  is  said  that  there  are  no  words  of 
limitation  to  the  heirs ;  but  neither  are  there  to  the  executors ;  so 
that  no  particular  intention  can  be  gathered.  It  can  no  more  be 
said  that  it  was  intended  by  omitting  a  limitation  to  heirs  to 
exclude  real  estate,  than  that  by  the  omission  of  a  gift  to  executors 
it  was  intended  to  exclude  personal  estate. 

Another  argument  is,  that  the  individuals  to  whom  the  residuary 
gift  is  made,  are  also  the  executors.  I  do  not  think  any  intention 
can  be  collected  from  this. 

Then  comes  the  material  point  on  which  properly  the  counsel  for 
the  Crown  principally  relied.  (The  Vice-Chancbllor  referred  to 
the  trusts  to  collect,  get  in,  &c.)  Now  there  is  no  doubt  these 
words  are  strictly  applicable  to  outstanding  or  other  personal 
estate;  but  in  strictness  also  they  are  not  applicable  to  certain 
portions  of  personal  estate,  which  beyond  all  question  would  pass. 
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I!  the  testator  had  had  leaseholds  for  years,  or  *even  for  lives,  they    D'Almainb 
would  be  personal  estate ;  and  can  I  say  that  the  use  of  words  not     moseley. 
properly  applicable  to  real  estate,  is  an  indication  of  an  intention       [  *'634  ] 
that  real  estate  should  not  pass,  when  the  very  same  words  are 
applied  to  personal  estate  of  a  certain  character,  which  clearly  was 
intended  to  pass  ? 

It  is  said  that  the  leasehold  estate  would  vest  in  the  executors  by 
force  of  law.  But  this  is  a  trust  to  be  carried  into  effect,  by  the 
executors,  it  is  true,  but  not  in  their  character  of  executors  as  such, 
but  by  them  as  trustees.  They  happen  to  be  the  same  persons, 
but  that  does  not  alter  their  character.  No  doubt  it  would  be  the 
duty  of  the  executors,  if  it  were  necessary  for  the  purposes  of  the 
estate,  to  convert  the  leaseholds ;  but  so  far  as  it  would  not  be 
actually  necessary  for  them  to  sell  for  such  purposes,  they  ought 
not  to  sell.  If  the  testator  also  made  them  trustees  to  hold  the 
residuary  estate  on  truet,  and  those  trusts  require  a  sale,  they 
must  sell,  but  not  in  their  character  of  executors,  but  of  trustees. 

But  here  there  is  more ;  it  is  not  left  to  the  executors  to  carry 
out  the  trusts ;  the  bequest  is  of  the  residue  after,  if  I  may  use  the 
expression,  the  executors,  as  such,  have  done  their  worst ;  that  is, 
when  they  have  sold  all  that  it  might  be  necessary  to  sell  for  the 
purposes  of  administration — what  remains  after  that,  is  the  subject 
of  the  residuary  bequest  to  the  trustees,  which  it  is  imperative 
on  them  to  collect,  get  in.  Sec,  and  those  words  would  include 
and  apply  as  well  to  any  leasehold  remaining  unsold  by  the 
executors,  as  to  any  other  property. 

Now  it  would  be  too  hypercritical  to  consider  whether  ♦the  words  [  •636  j 
"get  in  and  receive*'  might  not  be  strained  to  apply  to  real  estate. 
Those  words,  properly,  strictly,  honestly  construed,  certainly  apply 
to  personal  estate,  and  not  to  land :  they  are  not  properly  applicable 
either  to  real  estate  or  to  leasehold  estate;  but  still  the  use  of 
them  does  not  appear  to  me  to  indicate  an  intention  in  the  testator 
to  exclude  from  his  bequest  real  estate,  where  they  are  clearly  not 
intended  to  exclude  personal  estate  consisting  of  leaseholds. 

I  think  I  have  now  dealt  with  all  the  objections  made  to  the 
validity  of  this  residuary  bequest  as  passing  real  estate.  And  I  do 
not  think  that,  on  any  or  all  of  them,  I  can  conclude  that  in  the 
will  there  is  anything  so  inconsistent  with  the  intention  to  devise 
real  estate,  as  to  give  to  the  word  ''  estate  "  a  meaning  different  from 
its  ordinary  and  legal  meaning.  I  am  of  opinion,  therefore,  that 
the  testator's  real  estate  did  pass  by  the  residuary  gift. 

B.B. — VOL.  XCIV.  60 
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1868.  In  rk  STEWARD'S  ESTATE, 

*^^'  (1  Diewry,  636—641.) 

A  testator  devised  real  estate,  subject  to  a  lease  for  a  term  of  years  at 
2d/.  10«.  rent,  to  A.  for  life,  remainder  to  B.  A  Bail  way  Company  purchased 
the  interest  of  A.  and  B.,  subject  to  the  lease,  for  1,70(V.,  which  was  invested. 
The  lease  was  granted  at  the  rent  of  25/.  IO0.  (less  than  a  rack-rent)  in 
consideration  of  a  covenant  to  expend  money,  600/.,  on  the  estate  during 
twenty  years :  Held,  that  the  tenant  for  life  was  entitled  to  the  whole  of  the 
dividends  of  the  purchase-money. 

[See  now  a  contrary  decision  by  the  same  Judge  in  In  re  WootUttis  Estate  (1866) 
L.  B.  I  Eq.  589,  which  was  followed  by  Romilly,  M.  B.,  in  In  re  VniUtl  Sert^ift 
Co.  (1868)  L.  B.  7  Eq.  76,  and  by  Hall,  V.-C,  in  In  re  If't/AV«  Estate  (1880)  16 
Ch.  D.  697. 

A  previous  decision  by  Knight  Bruce,  V.-C,  Ex  parte  The  Dean  of  fUoncester 
(1850)  87  B.  B.  513  (19  L.  J.  Ch.  400),  was  albo  in  accordance  with  these  case^.] 
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'^aJaJ'  (I  Drewry,  642—645  ;  S.  C.  1  W.  B.  476;  21  L.  T.  O.  S.  287.) 

E1NDEB8LET,  j^  ^f^  ^^  made  by  will  to  a  particular  charitable  institution  which  had 

*'  '  ceased  before  the  testator's  death :  Held,  that  the  gift  was  not  to  be  disposed 

'-        -'  of  as  a  charitable  gift  cy  pree,  but  that  it  failed,  and  fell  into  the  residue. 

This  cause  was  heard  on  a  motion  for  a  decree.  The  only 
material  question  arose  upon  the  will  of  James  Baylis,  the  test-ator 
in  the  cause,  which  contained  the  following  gift:  "And  I  give  to 
the  treasurer  for  the  time  being  of  the  Female  Orphan  School  in 
Greenwich  aforesaid,  patronized  by  Mrs.  Enderby,  the  sum  of  501. 
for  the  benefit  of  that  charity."  It  appeared  by  the  evidence,  that 
Mrs.  Enderby  named  in  the  will  was  a  lady  of  fortune,  who  had  lieen 
in  the  habit  for  many  years  previous  to  and  after  the  year  1889,  of 
spending  her  own  money  in  the  education  and  maintenance  of 
several  female  children,  sometimes  in  one  house,  sometimes  in 
another,  in  Greenwich,  which  she  rented  at  her  own  expense,  some- 
times at  her  own  house.  Mrs.  Enderby  for  a  portion  of  the  period 
had  a  board  put  up  in  front  of  the  house  in  which  she  carried  on 

(1)  In  re  Ovey  (1885)  29  Ch.  D.  560,  testator  and  sodetermines  at  his  death, 

54  L.  J.  Ch.  752,  52  L.  T.  849  \  In  re  a  scheme  may  be  doTiaed :  In  rt  Mann 

%mer[1895]  1  Ch.  19,  64L.  J.  Ch.  86,  [1903]  1  Ch.  232,  72  L.  J.  Ch.  150.  8T 

71  L.  T.  590.    But  where  the  institu-  L.  T.  734.    And  so  where  the  will  itself 

tion  is  in  existence  at  the  death  of  the  shows  a  general  charitable  intention 

testator  but  subsequently  fails,  the  gift  applicable  to  the  particular  gift  which 

may  be  applied  cy  prie.    In  re  Slevin  has  failed:  In  re  Davis  [1902]  1  Ch. 

[1891]  2  Ch.  236,  60  L.  J.  Ch.  439,  64  876,  71  L.  J.  Ch.  459,  86  L.  T.  292.— 

L.  T.  311,  C.  A.    And  where  the  insti-  0.  A.  8. 
tution  is  entirely  dependent  upon  the 
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the  education  of  the  female  children,  with  the  words  ''Orphan       Clark 
Girls'  School,"  or  "Female  Orphan  School,"  or  some  such  words,      Taylor. 
painted  on  it.     There  never  was  any  trust,  or  deed  of  endowment, 
or  any  treasurer ;  the  school  being  simply  a  scliool  vohmtarily  kept 
up  by  Mrs.  Enderby  at  lier  own  expense. 

Mrs.  Enderby  discontinued  the  school  in  November,  1846 ;  the 
children  then  being  educated  were  sent  away,  and  no  such  school 
afterwards  continued.  The  testator's  will  was  dated  March,  1839 ; 
he  died  in  October,  1840. 

The  question  was,  whether  the  bequest  to  this  school  ^failed,  and       [  *613  ] 
fell  into  the  residue,  or  whether  it  was  dedicated  to  charity,  and 
was  to  be  disposed  of  cy  pres. 

Mr,  Bazalgette,  for  the  plaintiff,  cited  Cherry  v.  Mott  (i). 

Mr.  J.  H.  Palmer,  for  a  defendant  in  the  same  interest. 

Mr.  Busk,  for  the  executors. 

Mr.  Wickens,  for  the  Crown,  cited  Loscombe  v.  Wintritigham  (2), 
and  contended  that  wherever  there  is  a  charitable  gift  which  fails, 
the  gift  being  impressed  with  charity  must  be  disposed  of  either  by 
this  Court,  or  by  the  Crown  ;  and  this  was  clearly  a  charitable  gift. 

Mr.  Palmer,  in  reply : 

The  principle  is,  can  you  collect  an  intention  to  give  for  charitable 
purposes  generally ;  the  rule  is  not  that  wherever  there  is  a  charitable 
gift  which  fails,  it  goes  to  the  Crown  as  charity?  Loscoml)e  v. 
Wintringham  was  a  case  of  a  public  charitable  purpose.  This  is  not 
a  general  charitable  purpose,  but  a  gift  to  a  supposed  private 
charity. 

The  Vice-Chancellor  (after  stating  the  facts) : 

I  must  take  it  upon  the  evidence,  that,  during  the  latter  part  of 
the  existence  of  this  school  at  any  rate,  it  was  entirely  Mrs.  Enderby 's 
private  school.  She  may  have  had  from  time  to  time,  from  friends 
or  otherwise,  some  trifling  contributions  in  aid,  but  it  appears  to 
have  been  substantially  maintained  at  her  expense. 

The  question  is,  whether  the  gift  in  this  will  is  to  be  considered       [  644  ] 
as  a  gift  intended  for  charitable  purposes  generally,  or  whether  it 
was  simply  intended  for  the  benefit  of  a  particular  private  charity. 

(1)  43  B.  B.  156  (1  My.  &  Cr.  123).  (2)  88  B.  R  432  (13  Beav.  87). 

50—2. 
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Clark  Now,  there  is  a  distinction  well  settled  by  the  authorities.  There  is 
Taylor,  one  class  of  cases,  in  which  there  is  a  gift  to  charity  generally, 
indicative  of  a  general  charitable  purpose,  and  pointing  out  the 
mode  of  carrying  it  into  effect ;  if  that  mode  fails,  the  Court  says 
the  general  purpose  of  charity  shall  be  carried  out.  There  is 
another  class,  in  which  the  testator  shows  an  intention,  not  of 
general  charity,  but  to  give  to  some  particular  institution ;  and  then 
if  it  fails,  because  there  is  no  such  institution,  the  gift  does  not  go 
to  charity  generally :  that  distinction  is  clearly  recognised  ;  and  it 
cannot  be  said  that  wherever  a  gift  for  any  charitable  purpose  fails, 
it  is  nevertheless  to  go  to  charity.  In  many  cases,  it  is  difficult  to 
see  to  which  particular  class  the  case  is  to  be  referred,  and  this  is, 
to  a  certain  extent,  one  of  such  cases. 

The  testator  seems  to  have  assumed  that  this  school  was  con- 
ducted as  charity  schools  usually  are,  by  means  of  the  usual 
machinery,  with  a  treasurer  or  some  other  officer  appointed,  into 
whose  hands  he  wished  the  money  that  he  left,  to  be  paid. 

Did  he  intend  the  money  to  be  paid  to  provide  for  the  education 
of  female  children  generally,  or  did  he  intend  merely  to  provide  for 
the  education,  exclusively,  of  such  as  were  under  the  care  of  Mrs. 
Enderby  ?  did  he  intend  the  501.  to  go  to  that  particular  institution  ? 
(His  Honour  referred  to  the  words  of  the  gift.)  Now,  these  words 
do  not  appear  to  contemplate  a  charitable  purpose  generally,  nor 
even  generally  the  particular  species  of  charity  designated.  A  par- 
[  *645  ]  ticular  school  appears  to  have  *been  intended.  If  no  such  school 
had  existed,  the  testator  could  not  have  had  the  intention  to  benefit 
the  particular  school,  and  might  have  intended  general  charity; 
but  here,  upon  the  facts,  the  testator  may  have  personally  seen,  and 
known,  and  approved  this  school.  That  could  not  have  been  the 
case  in  Loscombe  v.  Wintringham ;  there  it  was  shown  that  no  such 
institution  as  that  referred  to  by  the  testator  existed  :  he  must  have 
intended  therefore  some  general  purpose  of  charity.  That  distin- 
guishes this  case  from  Tjoscombe  v.  Wintringham,  the  authority  of 
which  I  do  not  here  in  the  slightest  degree  mean  to  impugn. 

Now,  there  having  been  such  a  school  as  the  testator  describes, 
it  being  a  mere  private  school  maintained  by  the  beneficence  of 
Mrs.  Enderby,  I  cannot  say  that  the  legacy  given  to  it  is  to  go  to 
any  other  institution.  The  gift,  therefore,  has  failed,  and  falls  into 
the  residue. 
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GREEN  V.  MARSDEN(l).  i863. 

(1  Di-ewry,  646—653  ;  S.  C.  22  L.  J.  Ch.  1092  ;  1  W.  R.  511.)  JWy26. 

A  testator  by  his  will  gave  certain  shares  of  freehold  and  leasehold  houses    Kikdebslkt, 
to  his  wife,  for  her  sole  use  and  benefit,  begging  and  requesting,  that  at  her  v.-u. 

death  she  would  give  and  bequeath  the  same  in  such  shares  as  she  should  [  ^^^  ] 
think  proper,  and  unto  such  members  of  her  own  family  as  she  should 
think  most  deserving  of  the  same.  He  gave  her  all  his  monies  in  the 
funds,  and  all  the  money  he  might  be  entitled  to,  for  her  sole  use  and 
benefit,  begging  and  requesting,  that  at  her  death  she  would  give  and 
bequeath  what  should  be  remaining,  in  such  sums  as  she  should  think 
proper,  unto  such  members  of  her  own  and  his  family  that  she  should 
think  most  deserving,  and  were  entitled  to  the  same.  He  made  a  codicil 
by  which  he  gave  in  terms,  his  residuary  estate  to  his  wife : 

Held,  that  both  as  to  the  freehold  and  leasehold  property  and  the  monies, 
there  was  no  trust ;  but  that  the  wife  took  absolutely. 

The  question  in  this  case  turned  on  the  will  of  Boyle  Arthur. 
By  his  will  the  testator  gave  to  his  wife  "  the  five  shares  of  the 
freehold  and  leasehold  messuages  or  tenements  in  the  city  of  Bath 
which  belonged  to  him,  and  formed  part  of  the  property  of  his 
wife's  father,  deceased,  to  and  for  her  sole  use  and  benefit."  The 
will  proceeded  thus :  **  And  I  beg  and  request  that  at  her  death  she 
will  give  and  bequeath  the  same  in  such  shares  as  she  shall  think 
proper  unto  such  members  of  her  own  family  as  she  shall  think 
most  deserving  of  the  same.  I  give  and  bequeath  unto  my  beloved 
wife  all  my  money  in  the  funds,  and  all  other  money  that  I  may  be 
entitled  to,  and  for  her  sole  and  separate  use  and  benefit ;  and  I  beg 
and  request,  that  at  her  death  she  will  give  and  bequeath  what  shall 
be  remaining,  in  such  sums  as  she  shall  think  proper,  unto  such 
members  of  her  own  and  my  family  that  she  shall  think  most 
deserving  and  entitled  to  the  same,  and  I  hereby  appoint  my 
beloved  wife  sole  executrix." 

The  testator  made  a  codicil,  by  which  he  bequeathed  in  terms  his 
residue  to  his  wife;   he  died  in  August,  1844,  leaving  his  wife 
surviving :  he  left  no  issue.    His  widow  *died  in  1851,  having  by       l  ^^"^  ] 
her  will  given  the  five  shares  in  the  houses  at  Bath  and  her 
residuary  estate  to  Dr.  Marsden. 

Mr.  Pigottf  for  the  plaintiffs,  the  executors  of  Mrs.  Arthur, 
submitted  the  case  for  the  decision  of  the  Court. 

[Mr,  Daniell  and  Mr.  Bichner,  for  Dr.  Marsden 

(1)  A  great  number  of  later  cases      1  Ch.  649,  73  L   J.  Ch.  433,  90  L.  T. 
upon  this  subject  are  cited  and  judi-      392,  C.  A. — O.  A.  S. 
dally  referred  to  in  In  re  Oidfield  [1901] 
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Gbekn  Mr.  Bacon  and  Mr,  2\  Stevens,  for  some  of  the  relations  of  the 

MAB8DHN.     testatrix. 

Mr.  Rogers,  for  others  of  the  relations  of  the  testatrix. 

Air.  Follett  and  Mr.  Elderton  for  other  persons  in  the  same 
interest. 

Mr.  Bates,  for  the  heir-at-law  of  Mrs.  Arthur,  and  Mr,  Elmsley 

[  648  ]        and  Mr.  Money,  for  other  relatives  of  Mrs.  Arthur,]  cited  Kn'uiht  v. 

Knight  (I),  Barnes  v.  Patch  (2),  Woodcock  v.  Renneck  (3),  Constable  v. 

Bull  (4),  Surman  v.  Surman  (5),  Gibbs  v.  Tate  (6),  Farsofis  v.  Baker  (7), 

[and  other  cases]. 

[  649  ]  Mr.  J.  V.  Pnor,  for  the  heir-at-law  of  the  testator,  who  was  also 

his  next  of  kin.     *     *     * 

The  Vicb-Chancbllor  : 

I  am  of  opinion  that  by  this  will  no  trust  is  created  at  all,  either 
as  to  the  freehold  and  leasehold  property,  or  as  to  the  money. 
A  great  number  of  cases  have  been  cited,  which  at  first  sight 
appear  to  bear  upon  the  case ;  and  if  I  thought  that  the  decision 
I  am  about  to  pronounce  conflicted  with  those  cases,  I  should  have 
taken  time  to  consider  them.  But  it  appears  to  me,  that  if  I  were 
to  decide  that  here  there  is  a  trust,  I  should  be  going  much  beyond 
the  decided  cases.  As  to  the  general  principle  there  is  no  doubt, 
though  on  the  policy  of  establishing  such  a  principle  I  have  great 
[  *650  ]  doubt.  (His  Honour  referred  *to  a  passage  quoted  in  Knight  v. 
Knight  (})^troTXi  a  decision  of  BicHAm>s,  G.  B.,  to  show  that  the 
cases  have  gone  quite  far  enough.)  To  every  word  of  this  I 
entirely  subscribe,  and,  regretting  that  the  principle  was  ever 
established,  I  shall  certainly  not  extend  it  one  step  further  than 
it  has  already  gone.  Now,  in  Knight  v.  Knight,  Lord  Langdalk 
observed  on  the  principle  to  be  deduced  from  the  cases.  (His  Honour 
referred  to  the  judgment.)  To  that  exposition  of  the  principle  I 
subscribe,  but  I  will  not  go  beyond  it.  Applying  that  principle  to 
this  case,  there  are  here  distinct  gifts  to  the  widow  of  distinct 
parts  of   the   testator's   property,  each  accompanied  by  words  in 

(1)  52  R.  E.  74  (;J  Boav.  HS).  C)  21  l\.  E.  286  (o  Madil.  123). 

(2)  7  li.  IL  127  (8  Ves.  604).  (6)  42  R.  R.  136  (8  Sim,  132). 

(3)  55  E.  R  43  (4  Beav.  191).  (7)  11  E.  E.  237  (18  Ves.  476). 

(4)  84  R.  R.  362  (3  De  G.  &  Sm.  4 1 1). 
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terms  precatory  ;  in    each    the  precatory  words  are  the  same.       Gbeem 

Now,   although  the  Court  might  hold  words  to  create  a  trust     mabsdeh. 

as  to  a  portion  of  a  will,  without  of  necessity  holding  that  the 

same  words  would  create  a  trust  as  to  another  portion,  yet  the 

intention  as  to  one  portion  may  be  considered  and  collected  by 

reference  to  the  apparent  intention  in  another.     The  second  clause 

of  this  will  is  the  one  least  open  to  doubt,  and  I  shall  for  that 

reason  consider  it  first.     Now  the  words  used,  though    they  do 

not  clearly  amount  to,  might  constitute  a  residuary  bequest.    The 

testator  may  have  supposed  that  they  would  pass  all  his  personal 

property ;  and  I  am  not  sure  that,  if  there  were  no  other  words, 

they  would  not  be  sufficient.    But  the  testator,  either  because  he 

may  have  himself   considered  it  doubtful  whether  the  words  were 

sufficient  to  pass  his  residue,  or  because  he  did  not  intend  it  to  pass, 

has  by  his  codicil,  made  only  a  few  days  after  his  will,  expressly 

made  a  general  residuary  bequest.    The  testator  therefore  has,  by 

the  effect  of  his  will  and  codicil  taken  together,  shown  that  he  did 

not  mean  the  gift  of  monies  to  be  a  residuary  *gift ;  but  he  meant      [  *<>oi  ] 

by  it  a  specific  bequest  of  a  specific  portion,  and  he  gives  that  to 

his  wife  for  her  sole  and  separate  use  and  benefit.    He  gives  it  for 

her  sole  use  :  that  does  not  mean  her  separate  use  in  the  technical 

sense,  but  it  means  that  she  should  have  the  absolute  control  and 

enjoyment ;  that  the  property  shall  be  for  the  benefit  of  her,  and  of 

no  other  person  than  her.    Now  it  is  to  be  observed,  that  the 

testator  in  his  residuary  bequest  gives  his  estate  generally  to  his 

wife  without  precatory  words,  while  in  the  bequest  of  the  specific 

portion  he  uses  the  words  referring  to  what  shall  be  remaining  at 

his  death.    What  does  that  mean  ?    What  he  means  is  this :  the 

widow  is  to  have  it  for  her  sole  use  and  benefit,  that  she  may  do  as 

she  pleases  with  it — ^that  she  may  spend  it,  or  give  it  away,  or 

bequeath  it;  but  he  expresses  his  wish,  not  imperatively,  but 

desiring  that  she  may  know  his  wish,  as  to  what  she  should  do  with 

what  remains. 

Now,  after  the  cases  that  have  been  decided,  I  could  not  say,  that 
if  the  subject  of  gift  were  certain,  and  there  was  nothing  to  show 
that  the  language  was  merely  precatory,  there  would  not  be  enough 
to  create  a  trust ;  but  in  order  to  see  whether  that  is  so  or  not,  the 
words  used  may  be  considered  with  reference  to  other  expressions 
in  the  will ;  and  it  is  therefore  proper  to  advert  to  the  terms  in 
which  the  objects  of  gift  are  expressed. 

Now,  it  is  said  that  the  word  "  family "  is  a  word  that  has 
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Gbebn  received  a  certain  interpretation,  and  so  it  has,  but  still  it  is 
Mabsdbn.  ^  itself  a  word  of  most  loose  and  flexible  description  ;  it  may 
mean  the  beir-at-law,  though  that  is  not  its  natural  meaning ;  it 
may  mean  the  next  of  kin,  and  either  living  at  the  death  of  the 
testator,  or  living  at  the  death  of  some  other  person  :  but  here  the 
[  ♦662  ]  testator  *does  not  use  simply  the  term  "  family,"  but  speaks  of 
such  members  of  her  own  and  his  family  as  his  wife  may 
think  fit. 

Looking  at  the  whole  context,  I  think  the  case  comes  within  the 
language  of  Lord  Langdalb's  judgment  in  Knight  v.  Knight :  "  If 
the  giver  accompanies  his  expression  of  wish  or  request  by  other 
words,  from  which  it  is  to  be  collected  that  he  did  not  intend  the 
wish  to  be  imperative ;  or  if  it  appears  from  the  context  that  the 
first  taker  was  to  have  a  discretionary  power  to  withdraw  any  part 
of  the  subject  from  the  object  of  the  wish  or  request ;  or  if 
the  objects  are  not  such  as  may  be  ascertained  with  sufficient 
certainty,  it  has  been  held  that  no  trust  is  created  "  (l) ;  and  that  in 
the  second  clause,  the  testator  had  no  idea  or  intention  of  creating 
a  trust,  but  intended  his  wife  to  have  the  property  for  her  own  use 
absolutely. 

In  the  first  clause  there  is  more  difficulty  in  the  language.  It  is 
stated  that  the  testator  was  himself  owner  of  four  tenth  shares 
of  the  freehold  premises  in  Bath,  and  of  four  tenth  shares  of  the 
leasehold  houses  in  Bath,  which  he  had  purchased  from  the  father 
of  his  wife ;  one  tenth  belonged  to  his  wife.  As  to  the  whole  he 
uses  this  language,  "  I  give,"  &c.  (His  Honour  referred  to  the  first 
clause  of  the  will.) 

Treating  all  the  five  shares  as  his,  he  gives  them  to  his  wife  for 
her  sole  use ;  she  alone  is  the  object  of  his  bounty ;  she  is  alone  to 
have  the  enjoyment ;  and  then  come  the  precatory  words, ''  I  beg 
and  request,"  &c.,  the  same  words  as  in  the  other  precatory  clause, 
with  this  distinction  only,  that  the  words'' which  shall  be  remain- 
[  ♦663  ]  ing,"  *which  render  the  other  subject  of  gift  uncertain,  are  not  in 
this  clause ;  here  the  subject  is  certain ;  but  when  I  find  that  in  all 
other  respects  the  two  clauses  are  the  same,  it  justifies  the 
conclusion,  that  the  clause  falls  within  the  same  category  as  the 
other,  and  is  within  the  definition  expressed  by  Lord  Lamodale 
of  the  cases  in  which  a  trust  is  not  created. 

The  only  remaining  question  is,  whether  the  gift  to  the  widow  of 
the  five  shares  is  a  gift  for  more  than  her  life.  It  is  said  that  it  is  only 

(1)  52  R.  B.  at  p.  85  (1  Beav.  173). 
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a  gift  for  life.    Now  here  the  testator  gives  the  five  shares,  &c.,       Grksk 

"which  belonged  to  me."    To  what  antecedent  do  these  words     mabsden. 

refer?    Not  to   the  words  "freehold  and  leasehold  tenements" 

in  the  city  of  Bath ;  they  did  not  belong  to  the  testator.    What  he 

had  was  not  the  houses,  but  five  shares  in   them.     The  words 

"  which  belonged  to  me  "  refer  therefore  to  the  shares,  not  to  the 

houses.     Then  "  the  shares  which  belonged  to  me  "  are  the  same  as 

"  my  shares ; "  and  it  has  been  determined  that  tHe  latter  words 

pass  a  fee.    The  word  "  shares  "  means  all  the  estat-e  and  interest 

of  the  testator. 

Besides,  the  very  terms  of  the  precatory  clause  import  that  the 
widow  is  to  devise,  which  she  could  not  do  if  she  had  not  a  fee  in 
the  whole.  I  think  there  was  a  devise  of  the  fee  to  the  widow; 
that  there  is  no  trust  created ;  and,  consequently,  that  the  will  of 
Mrs.  Arthur  took  effect. 


EVANS  V.  EVANS.  issa. 

(1  Drewry,  654—683.)  Ag,  g. 

[Beversed  on  appeal,  as  reported  in  6  D.  M.  &  G.  654.    See  ante,  p.  732.] 


CLEMENTS  v.  BOWES.  1851. 

(1  Drewry,  684—696.)  ^w«^  23. 

A  bill  by  one  member  of  a  Company  on  bebalf  of  himself  and  all  others, 
except  the  defendants,  prayed  an  account  of  the  receipts  and  payments  of 
the  defendants  on  behalf  of  the  Compau}*,  and  the  payment  of  what  should 
be  found  due  to  the  plaintiff.  It  appeared  that  there  were  circumstances 
which  made  the  interest  of  some  of  the  persons  purporting  to  be  represented 
by  the  plaintiff,  different  from  his : 

Held,  that  this  case  was  within  the  49th  section  of  the  15  &  16  Vict. 
c.  86 ;  and  the  Court  could  treat  the  absent  plaintiffs  as  defendants,  and 
determine  whether  a  decree  should  be  made ;  and  accordingly  the  Court 
decreed  an  account,  giving  liberty  to  certain  shareholders  to  attend  the 
proceedings  in  Chambers. 

[The  effect  of  misjoinder  of  parties  is  now  of  diminished  importance  since  the 
Court  has  extended  powers  of  amending  the  record  under  Ord.  XYI.  r.  11.] 
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J'^t  In  ee  HARRISON'S  TRUSTS. 

Nor,  24. 

(22  L.  J.  Ch.  69 ;  S.  C.  20  L.  T.  O.  S.  123  ;  1  W.  R.  58.) 

B0U9  Court.  .... 

RoMiLLY  ^  trustee  going  out  of  the  j  unsthction  is  not  thereby  incapable,  unwilling, 

m(,    '  or  unable  to  act  within  the  tei-ms  of  the  power  to  appoint  new  trustees,  and 

r  gg  1  an  application  to  the  Court  is  proper.     But  if  a  breach  of  trust  hus  been 

committed,  this  Court,  tJiough  it  sanctions  the  appointment  of  a  new  trustee, 

will  make  no  order  as  to  the  trust  property. 

This  petition  was  presented  by  Thomas  Bownass  and  Richard 
Batty,  praying  that  twenty  Leeds  and  Bradford  Railway  shares, 
standing  in  their  names  and  in  the  name  of  Henry  Harrisou,  might 
be  vested  in  the  petitioners,  and  transferred  to  them  without  H. 
Harrison  joining  in  such  transfer,  and  that  the  dividends  might 
be  paid  to  the  petitioners.  It  also  asked  that  R.  Bownass  might 
be  appointed  a  trustee  jointly  with  the  petitioners,  in  the  place  of 
H.  Harrison. 

James  Harrison,  by  his  will,  dated  the  29th  of  April,  1846,  gave 
all  his  personal  estate  to  the  petitioners  and  H.  Harrison,  whom  he 
appointed  his  executors  upon  trust  to  invest  the  produce  in  any  of 
the  public  stocks,  funds,  or  securities  of  the  United  Kingdom,  or 
any  real  securities  in  England  or  Wales,  with  liberty  to  vary  the 
investment,  and  stand  possessed  thereof  upon  certain  trusts  therein 
mentioned.  The  will  also  provided  that  the  surviving,  continuing, 
or  retu*ing  trustee  or  trustees  should  appoint  other  persons  to 
supply  the  vacancy  "  if  the  trustees  thereby  appointed,  or  any  or 
either  of  them,  should  die  in  his  lifetime,  or  should  at  his  decease 
renounce  or  be  incapable  of  acting  in  the  trusts,  or  if  any  trustee 
should  at  any  time  thereafter  die  or  become  unwilling,  or  unable  to 
act  in  the  trust."  The  trustees,  after  the  decease  of  the  testator, 
invested  a  part  of  the  personal  estate  in  the  purchase  of  twenty  501. 
shares  in  the  Leeds  and  Bradford  Railway  Company,  each  of  which 
had  been  guaranteed  10/.  per  cent,  on  the  leasing  of  the  line  to  the 
Midland  Railway  Company;  but  that  Company  subsequently 
purchased  the  Leeds  and  Bradford  Railway,  and  gave  the  share- 
holders an  option  of  taking  shares  in  the  Midland  Railway  Company, 
and  to  take  these  shares  in  reduction  of  the  purchase-money,  and 
to  issue  new  shares  in  the  Midland  Counties  Railway  Company,  if 
the  purchase-money  for  the  Leeds  and  Bradford  Railway  Company 
was  repaid  to  them  within  a  reasonable  time.  This  the  petitioners 
desired  to  accept,  as  they  considered  it  advantageous  for  the  cestui 
que  trust ;  but  as  H.  Harrison  had  gone  to  Australia  without  saying 
where  or  leaving  any  address,  this  petition  was  presented  to  ask 
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the  sanction  of  the  Court.    It  was  also  asked  that  Richard  Bownass 
might  be  appointed  a  trustee  in  the  place  of  H.  Harrison. 

Mr.  S.  Smith,  in  support  of  the  petition : 

The  trustees  were  not  justified  in  purchasing  railway  shares  with 
the  trust  funds ;  it  was  therefore  a  breach  of  trust ;  but  this  Court 
will  not  refuse  to  enable  the  trustees  to  carry  out  an  arrangement 
beneficial  to  the  cestui  que  trust.  The  words  of  the  power  to 
appoint  new  trustees  make  this  application  necessary,  as  the  words 
** unable  to  act"  are  not  considered  to  apply  to  a  trustee  merely 
going  out  of  the  jurisdiction  (1)  ;  and  by  the  13  &  14  Vict.  c.  60, 
s.  85,  this  Court  has  power  to  vest  the  shares  in  the  trustees. 

The  Master  of  the  Bolls: 

I  think  I  may  make  an  order  for  appointing  new  trustees ;  but  I 
shall  refuse  to  make  any  order  respecting  the  transfer  of  the  shares, 
lest  by  so  doing  I  should  sanction  what  might  turn  out  to  have 
been  a  breach  of  trust. 


In  re 
Habbibon*8 
•  Tbdbts. 


MOORES  V.  WHITTLE. 

(22  L.  J.  Ch.  207—208.) 

A  todtator,  by  Lis  will,  gave  to  his  daughter  A.,  so  long  as  she  should 
continue  unman-ied,  all  his  copyhold  estates  situate  at  P.,  &nd  also  all  his 
li?e  and  dead  stock,  furniture,  monies,  and  securities  for  money,  after  pay- 
ment of  his  just  debts,  funeral  expenses,  and  the  costs  of  proving  his  will ; 
and  declared  that,  if  A.  should  be  married  after  his  death,  or  die  unmarried, 
the  whole  of  the  estates,  with  the  live  and  dead  stock,  furniture  and  goods 
whatsoever,  should  be  sold,  and  the  proceeds  arising  therefrom  be  divided 
between  B.,  C.  and  D. :  Held,  that  tiie  testator  had  charged  his  copyhold 
estates  with  the  payment  of  his  debts. 

This  was  a  special  case  under  Sir  Geoi'ge  Turner's  Act. 

James  Young  made  his  will,  dated  the  9th  of  February,  1849,  as 
follows :  "  I  hereby  give,  devise  and  bequeath  unto  my  daughter, 
Caroline  Young,  for  her  sole  use  and  benefit,  as  long  as  she  may 
continue  unmarried,  all  my  coj^yhold  estates,  lands  and  heredita- 
ments in  Piddletrenthide,  held  under  the  College  of  Winchester, 
Coles's,  No.  14,  B.  No.  1,  and  No.  80,  for  lives,  for  all  my  term, 
estate  and  interest  in  them  respectively  to  come  at  my  decease, 
which  I  intend  to  surrender  to  the  use  of  this  my  will ;  and  also  all 
my  live  and  dead  stock,  household  furniture,  monies  and  securities 
for  money,  and  farming  gear  of  every  description,  after  payment  of 
my  just  debts,  funeral  expenses,  and  the  costs  of  proving  this  my 
(1)  See  now  the  Trustee  Act,  1893,  s.  10. 


1852. 
Jnly  28. 

Parker, 
V.-C. 

[207] 
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\7ill ;  and  it  is  also  my  will  and  desire  that,  if,  after  my  death,  my 
daughter  Caroline  should  be  married,  that  then  the  whole  of  the 
estates  above  described,  together  with  the  live  and  dead  stock, 
household  furniture,  farming  implements  and  goods  whatsoever, 
shall  immediately  be  sold,  and  all  the  proceeds  arising  therefrom 
be  equally  divided,  share  and  share  alike,  between  my  daughter,  at 
present  named  Caroline  Young,  my  daughter  Jane,  the  wife  of 
Eobert  Damon,  my  daughter  Mary,  the  wife  of  Charles  Phippen, 
and  my  daughter  Ellen,  the  wife  of  Thomas  *Keetch,  for  their 
several  use  and  benefit ;  or  if  my  daughter  Caroline  Young  should 
die  unmarried,  it  is  my  will  that  then  all  the  aforementioned 
property  whatsoever  shall  be  sold,  and  the  proceeds  thereof  to  be 
equally  divided  amongst  my  remaining  surviving  daughters  above 
named."  The  testator  then  appointed  George  Moores  and  George 
Shepherd  his  executors. 

The  question  in  this  case  was,  whether  the  testator  had  charged 
his  copyhold  estate  with  the  payment  of  his  debts. 

Mr.  W,  D,  Lewis,  for  the  plaintiff,  cited  Withers  V.Kennedy  (1). 

Mr.  AyrtoHy  for  the  defendants. 

Parker,  V.-C.  said,  that,  although  there  was  some  ambiguity  in 
this  will,  yet  the  rule  of  the  Court  was  to  construe  wills  so  as  to 
enlarge  rather  than  to  narrow  the  charge  of  debts.  Besides,  in  the 
present  case,  it  ap2)eared  that  the  testator,  in  the  subsequent  parts 
of  the  will,  dealt  with  the  whole  property  as  one  mass,  and  it  was 
quite  clear  that  he  intended  to  throw  the  whole  into  one  mass.  He 
must,  therefore,  answer  the  question  by  a  declaration  that  there 
was  a  charge  of  debts  on  tlie  real  estate. 


1852. 
Avg,  3. 

Pabkeb, 
V.-C. 

[230] 


In  re  CLARKE'S  TRUSTS  (2). 

(22  L.  J.  Ch.  230.) 

A.  mortgaged  real  estate  to  B.,  and  gave  B.  a  power  of  sale,  aud  the 
trusts  of  the  surplus  purchase-monies  were  declared  to  be  for  A.,  hia 
executors,  administrators  and  assigns.  A.  died.  After  A.'s  death  the 
estate  was  sold  under  the  power  of  sale :  Held,  that  A.'s  real,  and  not  his 
personal,  representatives  were  entitled  to  the  surplus  purchase- money. 

Mr.  Clarke  mortgaged  real  estate  to  Mr.  Sevens  in  fee,  with  a 
power  of  sale.     The  trusts  of  the  purchase-money  were  declared  to 


(1)  39  B.  E.  310  (2  My.  &  K  607). 

(2)  Jmm  V.  Daviw  (1878)  8  Oh.  D. 


205,  47  L.  J.  Ch.  654 ;  In  re  Oruuge 
[1907]  2  Ch.  20,  76  L.  J.  Ch.  220. 
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be  (after  payment  of  the  mortgage  debt,  interest,  and  costs)  for 
"  Clarke,  his  executors,  administrators,  and  assigns."  Clarke  died, 
and  his  widow  took  out  administration  to  him.  After  Clarke's  death 
the  mortgagee  sold  the  estate,  and  paid  the  surplus  purchase-money 
into  Court  under  the  Trustee  Relief  Act  (10  &  11  Vict.  c.  96). 

A  creditor  of  Mr.  Clarke  brought  an  action  against  Mrs.  Clarke, 
as  administratrix,  and  obtained  judgment  against  her,  and  afterwards 
procured  a  Judge's  charging  order  on  the  fund  under  the  1  A;  2  Vict, 
c.  110,  s.  14. 

This  was  a  petition  presented  by  the  judgment  creditor  seeking 
for  the  discharge  of  the  debt  out  of  the  fund. 


In  re 

Glabke's 

Trusts. 


Mr.  Prendergast,  for  the  petition. 

Parkbb,  V.-C,  said  that  the  money  was  real  assets,  and  not  per- 
sonalty, to  be  administered  by  the  administratrix,  and  declined  to 
make  any  order  on  the  petition. 


LORD  TORRINGTON  v.  BOWMAN. 

(22  L.  J.  Ch.  236.) 

A  testator,  by  his  will  dated  in  1 795,  gave  certain  pecuniary  legacies,  and 
then  gave  all  the  residue  of  bis  effects,  real  and  personal,  to  A.  and  13.,  and 
then  gave  an  annuity  for  the  life  of  C,  and  then  gave  all  his  lands  in  the 
county  of  Kent  and  elsewhere,  with  his  personal  estate,  to  three  trustees 
(naming  them),  their  heirs  and  assigns,  in  tx-ust  for  the  purposes  above 
mentioned :  Held,  that  A.  and  B.  took  an  equitable  estate  in  fee  in  the 
lands  in  the  county  of  Kent. 

R.  Skx,  by  his  will  dated  the  7th  of  July,  1795,  gave  certain 
pecuniary  legacies  therein  mentioned.  The  will  then  contained  this 
clause:  "All  the  residue  of  my  effects,  either  real  or  personal,  I  give 
to  my  daughters  Elizabeth  and  Catherine."  The  will  then  contained 
a  gift  of  an  annuity  for  the  life  of  another  daughter,  and  then  con- 
cluded as  follows :  "  I  give  all  my  lands  in  the  county  of  Kent  and 
elsewhere,  with  all  my  personal  estate^  to  J.  Bannister,  J.  Seabrook, 
and  G.  Funnell,  their  heirs  and  assigns,  in  trust  for  the  purposes 
above  mentioned,  and  I  do  constitute  them  executors  of  this  my 
will."  The  testator  died  in  1795,  leaving  his  three  daughters  named 
in  his  will  surviving. 

This  was  a  special  case,  the  question  being,  whether  the  two 
daughters  Elizabeth  and  Catherine  took  an  estate  in  fee  in  the 
lands  in  Kent. 


1862. 

Parker, 
V.-C. 

[236  ] 
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I^bh  Mr.  Bacon  and  Mr,  Pownall^  Mr.  Mtdins  and  A/r.  W.  D.  Lewh, 

r,  for  the  dmerent  parties. 

Bowman. 

[flick  V.  Bring  (1),  //air  v.  Earles  (2),  Knujhi  v.  iSc/%  (a),  Moore  v. 

Clcghorn  (4),  and  other  cases,  were  cited.] 

Parker,  V.-C,  said,  that  he  considered  that  the  real  estate  passed 
to  the  two  daughters  named.  Hogan  v.  Jackson  decided  that  "real 
effects  "  meant  real  property.  Here  there  was  a  devise  of  lands  in 
Kent,  and  a  bequest  of  personal  estate  to  trustees  for  certain  par- 
poses,  that  is,  to  pay  the  legacies  and  charges  mentioned  in  the 
earlier  part  of  the  testator's  will.  What,  then,  was  to  be  done  with 
the  residue — the  residue  of  the  real  as  well  as  of  the  personal 
estate  ?  The  testator  had  given  it  to  his  two  daughters,  who,  there- 
fore, took  an  equitable  estate  in  fee,  subject  to  the  legal  estate  in 
the  trustees. 


1862. 
July  28,  SO. 

Parkbil 
V..C. 

[242] 


HALL  V.  NALDER 

(22  L.  J.  Ch.  242—243 ;  S.  C.  17  Jur.  221.) 

Bequest  of  personalty  to  A.  for  life,  and  after  bis  death  to  the  issue  of 
the  body  of  A.,  with  a  gift  over  if  A.  should  die  without  issue :  Held,  that 
at  the  death  of  A.  all  his  issue,  and  not  merely  children,  were  entitled. 

Jambs  Hall,  by  his  will,  dated  the  9th  of  May,  1758,  made  the 
following  bequest :  **  I  give  and  devise  to  my  sons  Robert  Hall  and 
Bichard  Hall,  their  executors,  administrators  and  assigns,  all  my 
leasehold  estate  situate,  lying  and  being  in  Brize  Norton,  in  the 
county  of  Oxford,  in  trust  to  receive  the  rents  and  profits  thereof, 
and  pay  and  apply  the  same  in  such  manner  as  they  shall  think 
proper  for  and  towards  the  maintenance,  education  and  benefit  of 
Francis,  the  natural  son  of  my  son  Francis  Hall,  begotten  on  the 
body  of  Ann  Long,  until  he  shall  arrive  at  the  age  of  twenty-one 
years  ;  and  then  in  trust  to  permit  and  suffer  the  said  Francis,  son 
of  my  said  son  Francis,  to  receive  the  rents  and  profits  thereof  during 
his  natural  life,  and,  after  his  decease,  then  in  trust  to  permit  and 
suffer  the  issue  of  the  body  of  the  said  Francis,  son  of  my  said  son 
Francis,  lawfully  begotten,  if  any  such  there  shall  then  be,  to 
receive  the  rents  and  profits  of  the  said  premises  for  the  remainder 
of  the  term  I  have  to  come  therein ;  but,  in  case  the  said  son  of  my 
said  son  Francis  shall  die  before  he  attains  the  said  age  of  twenty* 
one  years,  or  if  he  shall  die  afterwards  without  issue,  then  I  give 

(1)  Id  B.  E.  308  (2  M.  &  S.  448).      (3)  60  fi.  R.  469  (3  Man.  ft  G.  92). 

(2)  71  E.  B.  723  (16  M.  &  W.  450).     (4)  76  B.  B.  160  (10  Beav.  423). 
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and  devise  the  same  to  my  son  James,  his  executors,  administrators 
and  assigns." 

The  testator  died  in  1761. 

In  1836,  Francis,  the  tenant  for  life,  died,  leaving  nine  children, 
thirty-one  grandchildren,  and  twelve  great-grandchildren  living  at 
liis  death. 

This  was  a  claim  filed  by  the  grandchildren  ;  the  question  being, 
who  were  entitled  to  the  property  on  the  death  of  the  tenant  for 
life. 


Hall 
Naldrr. 


[243] 


Mr.  Shapter,  Mr.  Bagshaue  and  Mr.  Pitman,  for  the  different 
parties. 

The  following  cases  were  cited:  LethieuUier  y.  Tracy  (l),  Eno  v. 
Eno(2). 

Pabkeb,  Y.-C,  said  he  thought  that,  after  the  life  estate  of 
Francis,  all  his  issue,  not  merely  children  only,  living  at  his  death 
were  entitled. 


CHADWICK  V.   CHADWICK(8). 

(22  L.  J.  CL  329—331 ;  S.  C.  16  Jur.  1060  ;  1  W.  E.  29.) 

Extent  of  a  litigant's  obligation  to  give  discovery. 

The  test  of  the  materiality  of  a  fact  alleged  by  the  plaintiff,  is  the  aervice 
it  would  be  in  proving  his  case  if  admitted  or  answered  in  the  affirmative 
by  the  defendant. 

Where  the  sole  gist  and  object  of  a  suit  are  to  convict  the  defendant  in  a 
penalty,  a  court  of  equity  will  not  grant  any  incidental  discovery ;  but  if 
such  be  not  the  object  of  the  suit,  a  defendant  who  answers  part  of  the  bill 
cannot  refuse  to  answer  any  other  material  parts  on  the  ground  that  an 
admission  of  the  facts  interrogated  might  expose  the  defendant  to  a  criminal 
prosecution. 

Stainton  v.  Chadwick  (4)  modified. 

Paxton  V.  Douglas  (5}  explained  and  qualifieJ. 

This  case  came  on  upon  exceptions  to  the  answer  for  insufiSciency. 

The  bill  was  filed  to  set  aside  the  proceedings  of  the  defendant 
in  tlie  matter  of  a  petition  presented  by  him  in  1847,  under  Sir 
Edward  Sugden's  Act,  whereby  the  legal  estate  in  certain  real 
estate,  the  subject-matter  of  the  suit,  had  been  ordered  to  be 
conveyed  to  the  defendant. 


(1)  3Atk.  784. 

(2)  6  Hare,  171,  where  from  the 
special  context  of  the  will  the  word 
*'  issue  "  received  a  limited  meaning. — 
O.  A.  S. 


(3)  See  Hunninga  v.  Williamsan 
(1883)  10  Q.  B.  D.  '4d9,  62  L.  J.  Q.  B. 
400,  as  to  the  effect  of  Order  XXXI. 

(4)  87  E.  R.  202  (3  Mac.  ft  O.  675). 

(5)  12  B.  B.  175  (19  Ves.  225). 


1852. 
Nor,  6. 

TURNBR, 
V.-C. 

rS29] 
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Chadwick        The  bill  charged  that  the  statements  in  the  petition  were  false ; 

Chadwick.    that  the  evidence  in  support  was  untrue,  fraudulently  concocted, 

and  not  legally   admissible ;   and  that   the  defendant  knew  that 

certain  parts  of  the  evidence  did  not  relate  to  the  person  in  respect 

of  whom  it  had  been  then  produced. 

The  bill  prayed  a  declaration  that  the  defendant  was  trastee  for 
the  plaintiff ;  for  an  account ;  and  conveyance  of  the  legal  estate. 

Tlie  first  exception  related  to  the  particulars  of  the  real  estate 
claimed  by  the  plaintiff,  and  the  second  to  the  particulars  of  the 
petition  and  evidence  in  support  of  it  mentioned  in  the  bill; 
the  defendant  refusing,  and  submitting  that  he  was  not  bound  to 
set  forth  any  of  the  particulars  as  interrogated,  except  that  the 
real  estate  was  in  the  occupation  of  the  tenants  of  the  defendant, 
and  that  the  legal  estate  therein  had  been  conveyed  to  him  under 
the  order  of  the  Court. 

The  plaintiff  and  the  defendant  both  claimed  to  be  the  heir-at-law 
of  the  former  beneficial  owner. 

Mr.  Batten,  for  the  exceptions. 
In  support  of  the  first  exception  he  submitted,  that  the  defendant 
having  partially  answered  the  interrogatory  in  respect  of  it,  was 
bound  to  answer  fully ;  and  in  support  of  the  second  exception, 
that  the  plaintiff  was  entitled  to  have  a  discovery  of  all  the  docu- 
ments in  respect  of  the  fraud  alleged  by  the  bill.  [On  the  latter 
point  he  cited  Stnith  v.  The  Duke  of  Beaufort  i})^  The  Attorney- 
Genei'al  v.  Thompson  (2).] 

Mr.  Elmsley  and  Mr.  Bird,  for  the  defendant,  opposed  the  first 
exception  on  two  grounds  :  first,  that  the  plaintiff  was  not  entitled 
to  interrogate  the  defendant  as  to  matters  of  relief  consequential 
only  upon  making  out  his  title :  Stainton  v.  Cltadmck  (3) ;  and, 
secondly,  that  the  inquiry  sought  was  immaterial  to  the  plaintiff's 
title.  [They  cited  Bolton  v.  The  Corporation  oj  Livcipool  (4),  and 
some  older  cases  on  this  point  (5).] 

As  to  the  second  exception,  they  insisted  upon  the  immateriality 
of  the  inquiry  sought  by  the  interrogatories  ;  and  also,  that  if  the 
charges  in  the  bill  respecting  the  petition  and  evidence  were  true, 
the  defendant  might  be  exposed    to  criminal   prosecution,   and 

(1)  58  R.  R.  160.  173  (1  Ph.  209;  (3)  87  R.  R.  202  (3  Mac.  *  O.  575). 
8%.  1  Hai-e,  507).  (\)  36  U.  R.  251  (1  My.  &  K.  88). 

(2)  85  B.  R.  237  (8  Hare,  107).  (5)  See  now  Order  XXXI.  r,  21. 
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therefore  was  not  *bound  to  answer  any  inquiries  which  might  tend    Chadwick 
to  criminate  himself.     (They  cited  Paxton  v.  Donrflas  (1).)  Chadwick. 

[  ♦330  ] 
Turner,  V.-C,  as  to  the  first  exception,  said  : 

There  is  no  doubt  that  the  earlier  cases  cited  are  in  favour  of  the 
view  taken  by  the  defendant;  but  a  number  of  recent  decisions 
have  established  that  a  defendant,  if  he  answers  at  all,  must  answer 
fully ;  or  if  protected  from  answering,  he  must  avail  himself  of  the 
whole  or  in  part,  by  plea.  I  do  not  think  the  case  of  Stainton  v. 
Chadwick  applies  to  the  present  case.  The  effect  of  the  doctrine 
contended  for  by  the  defendant,  if  allowed,  would  be,  that  in  many 
cases  the  plaintiff,  although  he  succeeded  in  establishing  his  right, 
might  find  himself  without  a  remedy :  as,  for  instance,  in  the  case 
of  one  of  next  of  kin  filing  a  bill  against  an  administrator  for  an 
account,  discovery  and  administration,  the  defendant  putting  in  an 
answer  denying  the  title  and  refusing  to  give  any  account.  Now,  if 
such  an  answer  should  be  deemed  sufficient  and  the  administrator 
should  die,  the  next  of  kin,  although  he  might  ultimately  prove  his 
pedigree,  might  be  unable  to  ascertain  the  fund  to  which  he  may 
have  established  his  claim.  I  do  not  think  that  Lord  Truro  intended 
some  of  his  expressions  in  Stainton  v.  Chadwick  to  be  taken  to  their 
full  extent,  because  he  modified  them  by  the  passages  there  referred 
to  from  Lord  Bedesdale's  Treatise  on  Pleading.  I  must,  therefore, 
allow  the  first  exception. 

As  to  the  second  exception,  it  was  argued  for  the  defendant,  that 
a  full  answer  to  the  interrogatories  would  be  immaterial  to  the 
plaintiff's  case :  but  the  test  of  their  materiality  is,  whether  the 
answer,  if  in  the  affirmative,  would  be  of  service  to  the  plain- 
tiff, whose  first  step  in  support  of  the  allegation  in  this  bill  is,  to 
prove  that  the  proceedings  stated  took  place,  for  he  cannot  move  a 
step  until  they  are  proved  to  have  taken  place.  An  admission, 
therefore,  that  they  did  take  place  would  be  material,  and  save  him 
expense  and  trouble. 

Then,  it  is  said,  that  if  the  facts  were  proved,  all  the  Court 
would  do  would  be  to  remove  the  legal  estate  out  of  the  way  of  a 
fair  trial  of  the  legal  estate.  But  I  do  not  agree  that  this  is  the 
only  decree  which  the  Court  would  make.  The  defendant  rests  his 
argument  on  the  ground  that  he  is  charged  with  fraud ;  and  I  am 
by  no  means  sure  that  if  this  case  was  clearly  made  out,  the  Court 
would  think  it  necessary  to  send  an  issue  to  be  tried  by  a  jury,  or 

(1)  87  R.  E.  202  (19  Ves.  225). 
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Chadwtck  that  all  the  Court  would  think  it  necessary  to  do  would  be  to  restrain 
Chadwioit.  tJ^®  defendant  from  availing  himself  of  the  possession  of  the  legjil 
estate  in  a  trial  at  law.  But  if  this  were  so,  and  the  parties  were 
sent  to  law  after  having  established  their  rights  in  one  way  or 
another,  they  would  come  back  to  this  Court  for  further  relief,  and 
it  would  then  be  a  material  circumstance,  in  dealing  with  the  costs 
of  all  the  proceedings,  to  consider  how  the  jMirties  had  conducte<l 
themselves  with  regard  to  the  production  of  the  evidence  and  other 
matters  mentioned  in  the  bill. 

Then  it  is  said,  that  the  bill  charges  the  acts  and  dealing,  which 
amount  to  perjury,  or  subornation  of  perjury,  on  the  part  of  the 
defendant,  and  that  the  plaintiff  is  not  entitled  to  any  discovery 
which  will  prove  a  link  in  the  chain  attaching  to  the  defendant  the 
weight  of  a  criminal  prosecution  ;  and  the  case  of  Paxton  v.  Domlats 
was  cited  as  an  authority  against  the  plaintiff  *s  right  to  make  any 
inquiry  in  that  behalf.  The  case  of  Paxton  v.  Dottglas  is  explained 
by  Sir  Anthony  Hart  in  Green  v.  Weaver  (1),  where  he  says, 
"  Paxton  V.  Dovglas  has  been  a  good  deal  relied  upon  by  the  other 
side,  and  I  am  free  to  confess  that  that  case  did  perplex  me  exces- 
sively by  some  of  the  dicta  laid  down  by  that  great  Judge  (Lord 
Eldon),  for  he  went  there  to  the  extent  of  stating,  not  only  that  a 
man  should  not  make  a  discovery  that  would  subject  himself 
directly  to  penalty  or  criminal  prosecution,  but  that  every  ques- 
tion leading  incidentally  to  that  conclusion  would  be  likewise 
equally  objectionable.  Now,  when  one  comes  to  look  at  that  as 
a  proposition  unexplained,  one  cannot  help  seeing  that  the  true 
principle  of  a  bill  in  equity  is,  that  every  statement  of  fact  in  eveiy 
I  *S3i  ]  bill  ought  to  be  incidentally  leading  *to  the  same  conclusion  ulti- 
mately as  the  prayer  of  the  bill  does  lead  to,  for  the  fact  is  either 
conducive  to  the  general  result  or  it  is  unimportant  and  irrelevant. 
But  I  take  Lord  Eldon  to  have  meant,  (and  which  perhaps  is  not 
very  fully  explained  in  the  report,  and  which  satisfied  my  mind  a 
good  deal),  not  that  every  fact  which  may  lead  to  the  effect  of  sub- 
jecting a  defendant  to  a  penalty  is  objectionable,  but  where  the  sole 
gist  and  object  of  the  suit  is  to  convict  a  man  in  a  penalty,  where 
there  would  be  no  other  purpose  but  to  have  relief  in  a  court  of 
equity  on  the  footing  of  penalty,  that,  as  a  court  of  equity  does  not 
relieve  on  penalty,  it  will  not  give  any  incidental  discovery." 

On  looking  at  the  allegations  in  the  bill,  I  see  nothing  in  them  to 
entitle  the  defendant  to  claim  exemption  from  the  discovery  now 
(1)  27  R  B.  2(4;  see  pp.  221  H  $eq.  (1  Sim.  40i,  430). 
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sought  which  would  not  equally  entitle  every  defendant  charged 
with  fraud  to  say,  that  he  is  charged  with  fraud,  and  that  the  dis- 
covery asked  would  expose  him  to  be  indicted  for  fraud.  I  must, 
therefore,  make  the  usual  order,  and  allow  both  the  exceptions. 


Chadwick 

r. 
Chadwiok. 


DRAKE  V.  WEST. 

(22  L.  J.  Ch.  375— 376.) 

Damages  are  the  proper  remedy  for  breach  of  a  covenant  for  quiet 
enjoyment. 

This  was  a  motion  ex  parte  for  a  special  injunction  to  restrain  the 
defendant,  and  others  authorized  or  employed  by  him,  from  dis- 
training upon  or  taking,  or  carrying  away  the  goods  of,  or  other- 
wise molesting,  annoying,  or  interfering  with  the  tenants  of  certain 
leasehold  messuages  and  premises,  comprised  in  an  indenture  of 
assignment  of  the  31st  of  May,  1852,  or  any  or  either  of  them. 

The  bill  stated,  amongst  other  things,  as  follows  :  By  the  above 
indenture  the  defendant  and  others  assigned  to  the  plaintiff,  in 
consideration  of  260Z.,  certain  leasehold  messuages  (ten  in  number) 
for  the  respective  residues  of  the  several  terms,  for  which  the  same 
were  respectively  held  by  the  defendant.  On  the  execution  of  the 
assignment,  the  balance  of  the  purchase-money  was  duly  paid,  and 
the  plaintiff  entered  into  possession  and  received  the  rents,  without 
interruption,  until  the  month  of  December  following,  when  the 
brother  of  the  defendant  filed  a  plaint  in  the  Shoreditch  County 
Court,  against  the  plaintiff,  for  the  recovery  of  one-half  of  the  rents 
received  by  him  since  the  assignment,  but  was  nonsuited.  On  the 
18th  of  January  following,  the  whole  of  the  tenants  of  the  houses 
assigned  to  the  plaintiff  were  distrained  upon  for  alleged  arrears  of 
rent,  under  warrants  signed  by  the  defendant ;  some  of  the  tenants 
paid  the  sums  demanded,  but  others  refused,  and  their  goods  were 
removed  by  the  defendant's  broker  and  his  bailiff.  The  defendant 
excused  himself  to  the  plaintiff  for  having  signed  the  warrants  on 
the  plea  of  drunkenness,  and  the  plaintiff,  on  the  22nd  of  the  same 
month,  gave  written  notice  to  the  defendant,  his  broker  and  baiUff, 
of  the  assignment,  and  of  the  due  payment  to  him  of  the  rents  by 
the  tenants,  and  that  unless  the  money  taken  from  the  tenants 
should  be  returned,  proceedings  would  be  taken  by  the  plaintiff ; 
but  notwithstanding  the  notice,  the  tenants  were,  on  the  22nd  of 
the  same  month,  again  distrained  upon  by  the  same  person.  One 
of  the  tenants  then  summoned  the  broker  and  bailiff  for  illegal 
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Wood,  V  -C. 

[375] 
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»»!.        ^«r-LJi.  injL  :r  r^t^n  ;iit  iicoL*  :l  zztt  j^rrTiir:"  ;c::an:.  *z:-l  par 

•»i»r^  ^2jt  1—  "tii  r--rL  •In  '^  i:Ji  :f  F-r-ri^kry  iiZi-vinz^  the 
^^i-iji^  w«r*  A^ii:i  LsCrii:i»T'£  •ztic  i-c  I'rr.':  aZrrOcti  ;»:  t^  then  doe 
t^  ikjt  <ir&ciikz>i-  T^ijfeT  TTirrAZ-ii  5Lr=«  ..y  r-:?!     The  bill  also 

s^ZMuatBy  &z>i  vccil*!  -:  ^i  itjt  h:  ijgs  if  '4b&  ilfSresses  wcf«  ccntinoed ; 
th^s  Out  i^^Mhiziffw  .clfi  Le  ^=Al.tfe  «:•  i^caih  ocber  lecAnu^  and  voald 
he  ikjtTftLj  ieprrreii  :f  aII  ii»::=ie  fr:ci  ;fae  rrcfciies^  and  snsUin 
;r^Ai  and  irrefor^Lje  ir;iry.  az:-I  :Lu  ;be  de&olAiU  vas  possessed 
of  I:::Ie  or  do  prip^ny.  and  w:ia  n:4  capurLe  ol  ansvering  in 
d.^icac€s  f  jT  tLe  ic;^^  ss^cafneL 

The  ir.i  prayed  iLtf  the  pl4in&5  it.:. As  le  qTiieted  in  his  pos- 
1*^<]       session  of  ti.e  premises  ^asEfgced,  and  k-r  a:i  injaiiction  in  the 
terms  of  the  notice  of  monoD. 

J/r.  Skefi^ui  for  ihe  mouon. 

Wood,  Y.-C.  said  ii  vas  not  a  case  lor  the  interferenee  of  a  Coari 
of  Chancery.  The  relation  of  vendor  and  pnrdiaser  had  ceased  on 
the  legal  assignment  of  the  premises  by  the  defendant  to  the  plaintiff; 
and  the  case  of  the  plaintiff  was  not  analogous  to  those  in  which  a 
bill  of  peace  had  been  filed  after  the  title  to  the  property  had  been 
established  by  ejectment  or  repeated  actions  at  law.  The  defen- 
dant's proceedings  might  be  illegal  and  annoying  to  the  plaintiff, 
bat  the  Loans  Jusncss  had  decided  in  the  recent  case  of  7^^ 
Sheffield  Gas  Companies  (1),  that  the  plaintiffs  in  that  case  were  not 
entitled  to  ask  for  an  injunction,  although  the  defendants  had, 
without  any  authority  and  to  the  annoyance  of  the  inhabitants, 
taken  up  whole  streets  for  the  purpose  of  lajing  down  gas  pipes. 


ISM.  Ex  PARTK  CAUTLEY  (othkrwisk  Ek  CANTLEY). 


(n  L.  J.  Ch.  :}91— 392 ;  S.  C.  17  Jur.  124  ;  1  W.  R.  158.) 


^i^^'^M'^yt  A  testator  being  mortgagee  in  fee  of  an  estate,  bequeathed  to  trustees 

'  "  all  his  money  in  the  funds  and  on  securities,**  upon  certain  trusts  declaivd 

[  8^1  J  by  his  will :  Held,  that  the  legal  estate  in  the  mortgaged  property  did  not 

pass  under  these  words. 

This  was  an  application  under  the  Trustee  Act,  that  some 
person  might  be  appointed  to  convey  in  the  place  of  an  in&nt 
heir-at-law. 

(I)  Since  reported  in  3  D.  M.  &  G.  301. 
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The  application  was  originally  made  before  the  Judge  in  Ex  parte 
chambers ;  but  a  question  having  arisen  in  whom  the  legal  estate  -^^^^^LBr. 
was  vested,  the  case  was  directed  to  be  argued  in  Court. 

It  appeared  that  Roger  Baskett,  by  his  will,  dated  in  the  year 
1841,  after  giving  various  legacies,  gave  and  bequeathed  to  his 
trustees,  6.  Mattison  and  J.  Foster,  their  executors,  administrators 
and  assigns,  all  his  household  furniture,  plate,  china  and  books,  and 
also  all  his  money  in  the  funds  and  on  securities,  and  all  other  his 
monies,  goods,  chattels  and  personal  estate  whatsoever  and  whereso- 
ever, upon  certain  trusts  therein  mentioned,  for  the  benefit  of  his 
wife  and  children.  In  the  year  1838,  certain  estates  which  had 
been  previously  conveyed  in  fee  to  Kingsman  Baskett,  by  way  of 
mortgage,  for  securing  the  repayment  of  1,000Z.  and  interest,  were 
devised  to  the  testator,  Roger  Baskett,  and  the  mortgagee  being 
now  desirous  of  paying  off  the  mortgage  and  taking  a  reconveyance 
of  the  estate,  a  question  was  raised  whether  the  legal  estate  in  the 
said  mortgaged  premises  passed  by  the  will  of  Roger  Baskett,  under 
the  words,  "  all  my  money  *in  the  funds  and  on  securities,"  or  [  •392  j 
whether  it  was  undisposed  of  by  the  will,  and  passed  to  his  infant 
heir-at-law. 

Mr.  Haf/nes    appeared    in  support  of  the  application,   and 

contended,  that  the  legal  estate  in  the  mortgaged  property  passed 

under  the  words  of  the  will,  [and  cited  Doe  d.  Otieat  v.  Bennett  (i). 

In   re  Field's  MortgcLge{2\  In  re  King's  Mortgage  i^),  and  some 

earlier  cases]. 

Judgmetit  reserved. 

KiNDBRSLBY,  V.-C.  :  ^^^* 

The  question  in  this  case  is,  whether  the  legal  estate  in  the 
mortgaged  premises  passed  under  the  will  of  Roger  Baskett  The 
passage  upon  which  the  question  turns  is  this :  ''I  give  and 
bequeath  to  6.  Mattison  and  J.  Foster,  their  executors,  adminis- 
trators and  assigns,  all  my  household  furniture,  plate,  china  and 
books,  and  also  all  my  money  in  the  funds  and  on  securities,  and 
all  other  my  monies,  goods,  chattels  and  personal  estate  whatsoever 
and  wheresoever."  What  I  have  to  decide  is,  whether  these  words, 
"  All  my  money  in  the  funds  and  on  securities  "  are  sufficient  to 
carry  not  only  the  money  due  upon  the  mortgage,  but  the  legal 
estate  in  the  mortgaged  premises  which  constitute  the  security. 

(1)  86  R.  R.  539  (6  Ex.  692).  (3)  90  R.  R  184  (6  De  G.  &  Sin. 

(2)  89  R  R.  512  (9  Hare,  414).  644). 
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Ex  parte  All  tile  authorities  appear  to  me  to  stand  upon  this  distinction— 
that  if  a  testator  having  money  secured  on  mortgage  of  real  estate, 
bequeaths  the  money  so  secured,  that  will  not  pass  the  legal 
estate ;  but  if  he  bequeaths  the  securities  upon  which  the  money  is 
invested,  that  is  sufficient  to  pass  the  legal  estate  in  the  mortgaged 
premises. 

There  is,  however,  one  case,  that  of  Doe  v.  Bennett,  which 
appears  at  first  sight  to  militate  against  this  rule  of  construction. 
In  that  case,  Mr.  Baron  Parkb,  in  his  judgment,  makes  this 
observation  :  "  The  question  is,  whether  the  legal  estate  passed  by 
the  will  of  the  testator.  The  language  of  the  will  is, '  I  also  leave  my 
wife  Rebecca  Hayes,  to  receive  all  monies  upon  mortgages  and  on 
notes  out  at  interest.'  These  words  in  my  opinion  pass  the  security, 
that  is,  the  legal  estate  in  which  the  money  was  secured ;  and  I 
should  be  of  the  same  opinion  if  there  had  been  no  case  of  a  devise 
of '  mortgages.'  It  must  be  assumed  that  the  testator  intended  his 
wife  to  receive  the  money  and  to  possess  all  the  powers  necessary 
for  the  purpose  of  recovering  it ;  and,  therefore,  she  is  entitled  to 
bring  ejectment  for  that  purpose." 

Now,  if  the  case  before  me  had  been  the  same  as  that  of  Doe  v. 
Bennett,  I  should  certainly  have  felt  great  difficulty  in  deciding 
contrary  to  those  learned  Judges ;  but  if  they  intended  to  carry  the 
doctrine  to  this  extent,  that  a  legatee  who  is  to  receive  the  money 
is  also  to  take  the  legal  estate  in  the  mortgnged  premises,  then  I 
cannot  concur  in  the  proposition.  If  that  principle  were  to  be 
carried  out,  it  would  apply  to  a  case  where  the  testator  gives  his 
general  personal  estate  to  his  executors — the  executors  would  then 
have  the  legal  estate,  although  the  testator  only  intended  them  to 
receive  the  money  due  upon  the  mortgage  security:  that  could 
never  be  the  intention.  The  case  of  Doe  d.  Guest  v.  Bennett  is  not, 
however,  in  all  respects,  similar  to  this.  The  case  which  was 
before  Sir  J.  Parker,  In  re  King's  Estate,  puts  the  matter  upon  its 
right  footing.  It  was  there  held,  that  ** securities  for  money" 
would  pass  the  legal  estate ;  but  that  "money  on  securities "  would 
not  do  so. 

In  the  case  before  me,  there  is  no  gift  of  the  securities,  but  only 
a  gift  of  the  money  on  the  securities ;  and,  under  these  circum- 
stances, I  think  that  the  legal  estate  did  not  pass  by  the  will  of 
Eoger  Baskett ;  and,  therefore,  that  the  order  must  be  drawn  up  so 
that  there  may  be  some  person  appointed  to  convey  on  behalf  of  the 
infant  heir. 
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KING  V.  PHILLIPS  (1).  W62. 

Abv.  16. 
(22  L.  J.  Ch.  422  ;  S.  0.  16  Jur.  1080 ;  1  W.  E.  45.)  

The  fact  that  a  person  nominated  as  a  trustee  under  a  will  has  survived         ^y^Q^ 
the  testator  for  a  great  many  years  and  has  since  died  without  proving  or         .  .'     ■, 
acting  in  the  will,  will  not  prevent  the  legal  estate  in  the  trust  property         **        ^ 
devised  to  him  from  vesting  in  him,  unless  he  has  actually  renounced 
prohate  of  the  will  or  disclaimed  the  trusts  by  deed.    And  the  devisees  of 
the  trust  estates  of  such  trustee,  acting  under  his  will,  cannot,  by  disclaiming 
the  trusts  of  the  original  testator's  will,  divest  themselves  of  the  legal  estate 
in  the  trust  property  thereby  devised  by  their  testator. 

This  was  a  creditors*  suit  against,  amongst  others,  the  respective 
representatives  and  devisees  of  the  trustees  of  the  debtor's  will. 
The  debtor  died  in  1829,  having  by  his  will  devised  the  residue  of 
his  real  and  personal  estate  to  two  trustees  and  the  survivor,  and 
the  heirs  and  assigns  of  such  survivor,  upon  trust,  inter  alia,  to 
raise  and  pay  off  the  plaintiff's  and  certain  other  incumbrances, 
and  appointed  them  and  his  wife  his  executors  and  executrix.  One 
only  of  the  trustees,  with  the  executrix,  proved  the  will,  and  acted 
in  the  trusts.  The  acting  trustee  died  in  1882,  leaving  the  co- 
trustee surviving,  who,  as  the  bill  stated,  never  proved  or  acted  in 
the  will.  The  surviving  trustee  subsequently  died,  having,  by  his 
will,  made  in  1846,  devised  all  trust  and  mortgaged  estates  to 
trustees,  two  of  the  defendants  in  the  suit.  These  defendants,  by 
their  answer,  ignored  the  original  testator's  will  and  the  statements 
in  respect  of  it,  except  that  their  testator,  the  surviving  trustee,  had 
never  proved  or  acted  in  the  trusts  of  it ;  and  they  submitted 
whether,  under  the  circumstances,  any  trust  estate  vested  in  the 
surviving  and  non-acting  trustee,  and  they  disclaimed  all  right, 
title,  and  interest  in  the  trust  property  comprised  in  the  original 
will. 

The  only  question  at  the  hearing  was,  whether  the  legal  estate  in 
the  trust  property  was  vested  in  the  surviving  and  non-acting 
trustee  at  the  time  of  his  death,  and  had  passed  to  the  defendants, 
the  trustees  under  his  will. 

Mr.  Smythe,  for  the  latter  defendants,  contended  that  the  legal 
estate  in  the  trust  property  had  not  vested  in  their  testator,  as  he 
had  never  acted  in  the  trusts,  and,  consequently,  that  his  trustees 
and  devisees,  who  had  disclaimed  those  trusts,  were  not  necessary 
parties  to  the  suit. 

(1)  But  in  In  re  Oordati  (1877)  6  nated  trustee  had  lived  three  years 
Ch.  D.  531,  46  L.  J.  Ch.  794,  Jesssl,  without  acting  as  trustee  was  evidence 
M.  R  said  that  the  fact  that  a  uomi-      that  he  did  not  intend  to  act.— O.  A.  S. 
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Phillips. 


Turner,  Y.-C,  said  he  had  fully  considered  the  subject,  and  he 
was  of  opinion  that  unless  the  surviving  trustee  of  the  original 
testator's  will  had  done  some  act  to  disclaim  the  trust  estate 
devised  to  him,  the  legal  estate  in  the  trust  property  must  be 
considered  to  have  been  vested  in  him  at  the  time  of  his  decease, 
and  to  have  passed  by  his  will  to  his  trustees.  Some  act  of 
renunciation  or  deed  of  disclaimer  was  requisite  to  divest  the  trust 
estate  from  the  defendants'  testator,  and  none  having  been  done  or 
executed  by  him,  his  devisees  were  necessary  parties  to  the  present 
suit. 


186.3. 
March  1. 

Bolls  Court 

KOMILLT, 

M.R. 
[691  J 


COWLEY  V.   WATTS. 

(22  L.  J.  Ch.  591—593 ;  S.  0.  17  Jur.  172 ;  1  W.  B.  318,  484.) 

An  offer  by  letter  to  purchase  a  house  at  a  given  sum,  which  is  accepted 
unconditionally,  will  not  oonstructiyely  incorporate  particulars  and  condi- 
tions of  sale  into  the  contract  merely  because  the  purchaser  and  his  agent 
had  attended  the  auction,  and  had  the  particulars  &g.  given  to  them. 

0.  put  up  a  leasehold  house  for  sale  by  auction,  at  which  W.  and  his  agent 
attended ;  the  house  was  not  sold,  but  W.  through  his  agent  offered  to  the 
auctioneer  3,200^.  for  the  premises,  which  was  unconditionally  accepted. 
Upon  a  bill  for  a  specific  performance :  Held,  that  the  offer  and  acceptance 
formed  a  contract  to  purchase  the  premises ;  but  that  the  attendance  at  the 
previous  auction  and  the  knowledge  of  the  conditions  of  sale  did  not  make 
them  apart  of  the  agreement 

This  bill  was  filed,  by  Daniel  Cowley  against  Thomas  Watts,  for 
the  specific  performance  of  an  agreement  for  the  purchase  of  a 
public-house,  called  "  The  Berkeley  Arms,"  in  John  Street,  Berkeley 
Square.  On  the  16tli  of  March,  1851,  Mr.  Watts  wrote  to  Mr, 
Cronin  as  follows  :  '^  I  hereby  authorize  you  to  purchase  the  lease 
of  '  The  Berkeley  Arms '  for  any  sum  not  exceeding  3,2002.,  and 
sign  an  agreement  according  to  your  discretion  and  pay  a  deposit 
for  me,  and  as  my  agent."  On  the  28rd  of  March  Mr.  Cronin 
wrote  to  Mr.  Faithful,  the  agent  of  Mr.  Cowley, — **  I  called  on  your 
client  in  consequence  of  your  letter,  but  his  lowest  price  he  stated 
to  be  8,5002. :  as  that  was  the  case  I  made  him  no  offer.  I  am  now 
commissioned  to  offer  8,200/.  which  is  our  very  utmost  price,  and  I 
shall  be  glad  to  hear  from  you  in  a  day  or  two  upon  the  subject. 
If  my  employer's  offer  is  not  taken,  it  strikes  me  the  property  will 
fall  several  hundreds  more  in  realizing  value." 

On  the  25th  of  March  Mr.  Cowley  called  upon  Mr.  Faithful,  and 
upon  the  foregoing  letter  being  submitted  to  him,  he  wrote  across 
it  **  I  agree  to  sell  my  house  upon  these  terms."  Immediately 
afterwards  the  agent  wrote  to  Mr.  Cronin,—**  Mr.  Cowley  will  take 


▼OL.XCIV.]       1868.    CH.    22  L.  J.  CH.  691— 592.  809 

your  offer  of  8,200Z.  for  *  The  Berkeley  Arms.*     Will  you,  therefore,      Cowlry 
be  pleased  to  write  me  an  appointment  to  meet  upon  the  premises      watts 
to-morrow  to  draw  the  agreement  ?  *'     On  the  following  day  Mr. 
Gronin  replied  :  "  I  beg  to  inform  you  that  my  employer  has  closed 
on  another  house.    Mr.  Cowley  has,  I  think,   been  mistaken  in 
holding  out  so  long." 

On  the  24th  of  February  previous  Mr.  Cowley  had  offered  the 
premises  for  sale  by  auction  at  Garraway's  Coffee  House.  Mr. 
Faithful  was  the  auctioneer,  and  Mr.  Watts  and  Mr.  Cronin  were 
both  present ;  it  was  admitted  that  both  of  them  saw  the  particulars 
of  sale,  which  contained  the  following  clause :  "  The  vendor  shall 
deliver  to  the  purchaser  or  his  solicitor  an  abstract  of  his  title  to 
the  property  comprised  in  this  particular,  which  is  held  by  two 
leases ;  the  one  granted  by  T.  Hopkins  for  thirty-two  years,  from 
Lady  Day,  1839,  and  the  other  is  dated  16th  of  January,  1852,  and 
granted  by  the  persons  claiming  under  the  said  T.  Hopkins,  deceased, 
to  the  vendor,  and  commencing  Lady  Day,  1869,  for  thirty-one 
years  less  ten  days :  and  it  is  stipulated  that  such  abstract  shall 
commence  with  such  leases  respectively,  and  that  the  purchaser 
shall  not  require  the  production  of  or  inquire  into  or  object  to  the 
lessor*s  title  as  to  the  covenants  in  the  said  leases  respectively  con- 
tained ;  and  all  recitals  contained  in  such  leases  shall  be  deemed 
conclusive  evidence  of  the  facts  therein  stated  or  recited  ;  and  the 
vendor  shall  not  be  called  upon  to  produce  any  deed  or  document 
not  in  his  possession,  and  which  may  be  mentioned  or  recited  in 
either  of  such  leases,  whether  for  the  verification  of  the  abstract  or 
otherwise ;  and  no  objection  shall  be  made  or  taken  that  the  said 
leases  are  under-leases,  and  they  *shall  respectively  be  taken  to  [*692] 
have  been  well  granted ;  and  the  last  receipt  for  rent  paid  shall  be 
deemed  conclusive  evidence  of  the  proper  performance  of  the  lessor's 
covenants  to  the  time  of  completion." 

The  defendant  refused  to  complete  this  contract,  and  finally  this 
bill  was  filed  to  compel  its  performance. 

Mr.  Temple  and  Mr.  Billon,  for  the  plaintiff: 

The  letters  of  the  agents  have  made  a  contract  binding  upon  the 
principals.  The  defendant  purchased  from  the  auctioneer  who  had 
previously  put  up  the  premises  for  sale  by  auction,  and  as  the 
defendant  was  present  at  that  auction,  he  could  not  avoid  havincr 
notice  of  the  particulars  and  conditions  of  sale,  which  by  implica- 
tion form  part  of  the  contract.     He  must,  therefore,  be  held  to  have 
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Ck>wLKT      known  thai  the  property  was  leasehold,  he  had  so  stated  it  in  bis 

WATT8.      authority  to  his  agent ;  he  must  also  have  known  that  the  lessor's 

title  could  not  be  produced,  and  under  the  circumstances,  he  is 

precluded  from  requiring  it.     [Ogilvie  v.  Foljambe  (l),  Bleakeltt^  v. 

Smith  (^),  Owen  v.  Thoman  (a),  Potter  v.  Sanders  (4),  were  cited.] 

Mr.  WUcock  and  Mr.  Rogers,  for  the  defendant : 

No  specific  contract  was  made  by  the  letters ;  a  treaty  was  going 
on  which  was  to  be  matured  by  subsequent  agreement ;  the  vendor's 
interest  in  the  premises  was  not  defined;  the  letters  had  no  con- 
nexion with  the  previous  auction,  and  no  statement  was  made, 
which  could  make  the  conditions  of  sale  a  part  of  the  agreement, 
either  expressly  or  by  implication ;  assuming,  therefore,  there  was 
a  contract,  the  plaintiff  must  produce  the  lessor's  title :  [Stratford  v. 
BoBWorth  (5),  Thomas  v.  Bering  (e),  Hvghes  v.  Parker  (7).] 

The  Master  of  the   Bolls  : 

The  questions  for  my  decision  are,  first,  whether  the  letters 
amount  to  a  contract  to  purchase ;  and  second,  whether  the  plaintiff 
is  entitled  to  a  general  reference  as  to  the  title,  or  to  one  limited  by 
the  conditions  of  sale.  The  letters  certainly  constitute  such  a  con- 
tract as  this  Court  is  in  the  daily  habit  of  enforcing ;  the  defendant 
says  they  are  immature,  and  amount  only  to  treaty,  and  that  they 
do  not  state  any  terms,  or  the  interest  of  the  plaintiff.  There  is, 
however,  a  distinct  authority  to  offer  8,200/.  for  the  lease,  and  to 
pay  a  deposit,  and  the  act  of  the  agent  is  the  act  of  the  principal, 
if  it  is  within  his  instructions.  The  particulars  of  sale  are  evidence 
that  both  the  principal  and  agent  were  aware  of  the  vendor's  interest 
in  the  house ;  they  were  both  at  the  sale,  and  had  the  particulars 
in  their  possession.  There  was  an  unconditional  acceptance  of 
8,200{.,  which  the  defendant  offered  so  as  to  bind  him  in  equity. 

The  plaintiff  then  says  that  the  purchase  was  made  subject  to  the 
conditions  of  sale.  In  Ogilvie  v.  Foljambe  the  purchaser  had  been 
to  the  auction,  but  did  not  purchase ;  but  tiic  auctioneer  subsc> 
queutly  went  to  him  and  gave  him  another  copy  of  the  conditions 
of  sale,  and  stated  that  if  he  did  purchase,  it  must  be  upon  that 
description  and  under  those  conditions.  This  was  the  same  ai? 
treating  upon  the  particulars  and  conditions  of  sale.     In  this  case 

(1)  17  B.  E.  13  (3  Mer.  53).  (5)  2  V.  &  B.  341.   t^  23  R.  K. 

(2)  54  R.  R.  342  (11  Sim.  150).  229. 

(3)  41  R.  R.  88  (3  M}'.  &  K.  353).      (6)  44  R.  B.  158  (1  Keen,  729). 
\A)  11  R.  R.  1  (6  Hare,  1).  (7)  58  R.  R.  685  (8  M.  &  W.  244). 
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there  is  nothing  beyond  the  fact,  that  the  purchaser  was  aware  that      Cowlky 

the  premises  had  been  put  up  for  sale  by  auction  upon  certain  terms      watts. 

and  conditions.    If  that  alone  was  sufficient  to  make  them  a  part  of 

any  subsequent  contract  of  purchase,  no  property  which  had  been 

put  up  to  auction  could  be  sold  without  the  contract  stating  that  no 

previous  conditions  should  be  incorporated  in  it.     This  contract 

having  been  made  through  the  auctioneer  who  put  up  the  property 

for  sale,  afiforded  a  ground  for  the  plaintiff's  argument ;  the  mere 

request,  however,  to  come  and  draw  the  agreement  could  not  mean 

that  he  was  to  come  and  sign  a  contract,  *which  was  to  include  the       [  *5U3  ] 

conditions  of  sale.     I  consider,  therefore,  that  there  was  a  contract 

to  purchase  the  premises,  and  that  it  was  not  a  mere  treaty ;  and  if 

the  title  is  not  accepted,  I  must  refer  it  to  the  Master  to  see  if  a 

good  title  can  be  shown,  and  the  defendant  must  pay  the  costs  up 

to  the  hearing,  so  far  as  they  have  been  increased  by  his  disputing 

the  contract. 


MELLING  V.   BIRD  (I).  ^;|;f^ 

(22  L.  J.  Ch.  599—600;  S.  C.  17  Jur.  155;  1  W.  H.  219.)  

KINDBB8LRY, 

One  of  several  persons  entitled  to  a  fund,  which  had  been  paid  into  Court  V.-C. 

by  a  Railway  Company  upon  the  purchase  of  land,  petitioned  that  his  share  [  5u«)  ] 
might  be  transferred  to  the  credit  of  a  cause  instituted  for  the  administra- 
tion of  the  estate  The  petition  was  served  upon  the  other  persous  entitled 
to  equal  shares  with  the  petitioner  :  Held,  that  the  Court  had  jurisdiclion 
under  the  Lands  Clauses  Consolidation  Act  to  direct  the  Company  to  pay 
costs  in  respect  of  a  transfer  from  one  fund  to  another ;  but  that,  as  all  the 
persons  entitled  to  this  fund  might  have  been  joined  in  the  same  petition, 
the  Company  were  not  bound  to  pay  any  costs  besides  those  of  the  petitioner 
and  the  trustees.  The  costs  of  the  other  persons  served  to  be  costs  in  the 
cause. 

This  was  a  petition  which  stated  that  certain  real  estate  had  been 
devised  by  a  testator  to  trustees,  on  trust  to  sell  and  divide  the 
proceeds  in  manner  directed  by  his  will ;  that  a  suit  was  instituted 
for  the  administration  of  the  estate,  and  that  there  were  ten  • 
different  parties  entitled  to  share  in  the  proceeds  when  sold.  A 
part  of  the  estate  had  been  taken  by  the  London  and  North- 
western Railway  Comi)any  for  the  purposes  of  their  railway,  and 
the  purchase-money,  *amountiiig  to  830/.,  was  paid  into  Court  under  [  •coo  ] 
the  Lands  Clauses  Consolidation  Act. 

This  petition  was  presented  by  one  of  the  persons  interested  in 
the  estate,  praying  that  one-tenth  part  of  the  fund  so  paid  into 

(I)  Hayrtn  v.  Barton  (1866)  L.  R.  1  Eq.  422,  35  L.  J.  Ch.  233. 
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Mkllino      Court  to  which  he  would  become  entitled  might  be  transferred  to 
BiBD.        the  credit  of  the  cause. 

The  petition  had  been  served  upon  the  trustees  and  upon  the 
other  nine  persons  entitled  to  share  in  the  proceeds  of  the  estate, 
and  several  of  them  appeared  by  separate  counsel. 

Mr.  Baily,  on  behalf  of  the  petitioner,  asked  that  the  costs  of 
the  application  might  be  ordered  to  be  paid  by  the  Railway  Comi>any. 

Mr.  FoUettf  Mr.  Eddis  and  Mr.  Fleming,  for  other  parties 
interested  in  the  fund,  asked  for  their  costs  as  against  the  Company. 

Mr.  Speed  opposed  the  application  for  costs  on  behalf  of  the 
Eailway  Company,  [on  the  ground  that  all  the  persons  might  have 
been  joined  in  one  petition. 

Ex  parte  Molyneux  (i),  Hoar  v.  Smith  (2),  In  re  Isaac  (8),  were 
cited.] 

KiNDBRSLEY,   V.-C.  : 

The  first  question  is,  whether  the  petitioner  has  a  right 
to  present  the  petition  under  the  Lands  Clauses  Act.  Under 
that  Act  the  petition  should  be  by  the  party  who  would  have  been 
entitled  to  the  lands  (now  represented  by  the  fund  in  Court). 
That  land  would  have  remained  first  in  trust  for  sale,  if  it  had 
not  been  taken  by  the  Company,  and  the  petitioner  would  have 
been  entitled  to  one-tenth  part  of  the  income  of  the  estate,  until 
it  was  sold,  and,  therefore,  I  think  the  petitioner  is  entitled  to 
present  the  petition. 

The  next  question  is,  whether  the  Court  has  jurisdiction  to  grant 
the  petition.  Unless  jurisdiction  is  given  by  the  Act,  the  Court 
will  not  exercise  it,  that  is,  the  Court  has  no  jurisdiction  unless 
given  by  the  Act  of  Parliament,  and  the  question,  therefore,  is, 
whether  this  comes  within  those  cases  mentioned  in  the  statute. 
One  of  the  cases  is,  where  an  application  is  made  for  the  payment 
of  the  fund  out  of  Court.  No\v,  this  application  is  for  the  transfer 
of  the  fund  from  one  account  to  another :  that  is,  it  is  a  payment 
out  of  Court  from  one  fund  to  pay  it  in  to  another  fund.  In  my 
opinion  that  is  clearly  a  payment  out  of  Court. 

The  question  however  is,  whether  those  parties  who  are  interested 

(1)  70  E.  R.  218  (2  Coll.  273).  (3)  48  R  R.  1  (4  My.  &  Cr.  11). 

(2)  89  R.  R.  710  (14  Jur.  bb). 
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in  the  fund  ought  to  appear  upon  this  petition,  and,  therefore, 
whether  the  Company  ought  not  to  pay  the  costs.  It  appeared  to 
me  upon  the  authorities  which  had  been  cited,  and  also  upon  the 
good  sense  of  the  matter,  that  all  those  parties  should  have  the 
costs,  who  ought  to  be  served,  and  who,  consequently,  ought  to 
appear.  But  if  there  be  a  great  number  of  persons  entitled  to 
aliquot  shares,  and  one  person  receives  for  all,  it  is  not  a  matter  of 
course  that  the  Company  should  pay  the  costs  of  all.  This  petitioner 
asks  for  payment  of  one-tenth  of  the  fund,  and  there  are  nine 
other  parties  who  are  entitled  each  to  a  tenth,  and  all  those  parties 
may  or  do  appear  separately.  Now,  it  appears  to  me,  that  the 
petitioner  ought  to  have  applied  to  the  other  parties  having  the 
same  interest  to  join  ia  the  petition.  There  might  certainly  have 
been  a  good  reason  why  they  should  not  have  joined,  and  if  that 
had  been  the  case,  the  Company  would  still  have  had  to  pay  their 
costs ;  but  it  does  not  appear  in  this  case  that  there  is  any  reason 
why  they  should  not  all  have  been  joined.  No  doubt  there  is  suf- 
ficient reason  why  the  trustees  ought  not  to  have  been  joined  in  the 
petition.  I  think,  therefore,  that  the  Company  ought  not  to  be 
ordered  to  pay  any  other  costs  than  those  of  the  petitioner  and  of 
the  trustees.  The  costs  of  the  other  parties  will  be  costs  in  the 
cause. 


MBLLTira 
Bird. 


FROST  V.  BEAVAN. 

(22  L.  J.  Ch.  638 ;  S.  C.  17  Jur.  369.) 

On  claim  by  a  vendor  for  specific  performance  by  a  purchaser,  found  by 
inquisition  to  have  heen  lunatic  at  the  time  of  the  contract,  the  Court 
declared  the  contract  to  have  been  null  and  void,  and  ordered  the  residue  of 
the  deposit,  after  deducting  the  vendor's  costs,  charges  and  expenses,  to  be 
repaid  to  the  committee  of  the  lunatic's  estate. 

This  was  a  claim  by  a  vendor  against  a  purchaser  for  specific 
performance  of  a  contract  for  sale.  By  inquisition  subsequently  to 
the  date  of  the  contract,  the  purchaser  was  found  lunatic  from  a 
date  preceding  the  contract.  The  claim  asked  for  a  decree  for 
specific  performance,  or  in  the  alternative,  for  a  declaration  that 
the  contract  was  null  and  void,  and  asked  for  the  costs  of  the  suit. 

Mr.  Letvin,  for  the  plaintiff,  cited  Mackreth  v.  Marlar  (l). 
Mr.  Wiight  appeared  for  the  defendant. 


1853. 
March  2. 

Wood,  V.-C. 
[638] 


(I)  1  E.  E.  31  (I  Cox,  269). 
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Wood,  V.-C.  declared  that  the  contract  was  null  and  void,  and 
ordered  the  costs,  charges  and  expenses  of  the  plaintiff  to  be  taied 
and  deducted  from  the  deposit  made  on  the  purchase,  and  the 
residue  to  be  paid  to  the  committee  of  the  lunatic's  estate. 


1853. 
i4/;rin  8,  20. 

KiNDRRSLEY, 
V.-C. 

[697] 


PATTENDEN  v.   HOBSON(I). 
PATTENBEN   v.  CHURCH. 

(22  L.  J.  Ch.  697—706;  S.  C.  17  Jur.  406 ;  1  W.  B.  282.) 

A  testator  gave  all  the  residue  of  his  property  of  wliat  kind  soever  and 
wheresoever,  to  his  wife  for  life,  to  be  invested  in  the  public  funds,  in  the 
joint  names  of  his  executors;  he  also  left  to  his  wife  his  business  of  a  dyer, 
and  also  a  lease  of  the  house  and  premises  in  Carpenter  Street  for  twenty- 
one  years  from  the  day  of  his  death ;  and  at  the  demise  of  his  wife,  t-he 
rest  of  his  property  to  be  equally  divided  among  his  thi^ee  remaining 
daughters,  or  the  **  heii-s  of  their  bodies  lawfully  begotten,  should  they  be 
taken  away  before  the  time  of  our  demise  " :  Held,  that  all  the  testator^a 
property,  freehold,  copyhold,  and  leasehold,  ought  to  have  been  sold  upon 
his  death,  including  Uie  house  in  Carpenter  Street,  subject  to  the  lease  to 
the  testator's  widow,  and  that  the  widow's  representatives  were  liable  for 
any  loss  occasioned  by  the  non-sale  at  that  period ;  and  also  that  tixe  other 
acting  executor  ought  to  have  joined  in  selling  all  the  estates,  but  oould  not 
be  rendered  liable  for  any  loss  occasioned  by  non-sale,  upon  this  bill,  as  the 
parties  had  elected  to  take  the  property  in  specie. 

Held,  also,  that  the  woi^s  *'  heirs  of  their  bodies,"  when  applied  to 
personalty,  meant  **  children,"  who  would  be  entitled  to  take  in  substitution 
for  their  parents. 

Held,  also,  that  the  Court  having  directed  inquiries  as  to  who  were  the 
"  heirs  of  their  bodies,"  and  such  heirs  being  interested  in  the  question  of 
liability  of  the  executors  for  loss,  it  was  competent  for  the  Court  to 
determine  that  question  upon  further  directions. 

Thb  bill  stated,  that  William  Holder,  by  his  will,  dated  the  llih 
of  February,  1828,  gave  to  his  wife,  Mary  Holder,  a  sum  of  870/., 
and  also  a  house  in  Park  Lane,  for  her  own  proper  use  and  benefit, 
at  her  sole  disposal,  with  the  furniture  and  books  that  should  be  in 
his  house  at  Lewes  at  the  time  of  his  decease  ;  and  all  the  remainder 
of  his  property  of  what  kind  soever,  or  wheresoever  it  might  be,  at 
the  time  of  his  decease,  he  left  to  the  said  Mary  Helder,  for  her  use, 
during  her  natural  life,  to  be  vested  in  the  public  funds  in  the  joint 
names  of  his  executors  thereinafter  mentioned.  But  besides  what 
he  had  in  the  former  part  of  his  will  bequeathed  to  his  wife,  Mary 
Helder,  he  also  willed  and  bequeathed  to  her  his  business  of  a  dyer, 
carried  on  at  his  house  in  Carpenter  Street,  and  also  a  lease  of  the 
said  house  and  premises  for  the  term  of  twenty-one  years,  to  be 


(1)  In  re  Jeaffresm's  Trusts  (1866)  L.  R.  2  Eq.  276,  35  L.  J.  Ch.  622. 


VOL.  xciv.]       1853.     CH.     22  L.  J.  CH.  697—698.  815 

granted  to  her  from  the  time  of  hie  decease.  And  at  the  demise  of  Pattendbk 
his  said  wife,  Mary  Holder,  the  rest  of  his  property  to  be  equally  hobson. 
divided  between  his  children,  share  and  share  alike,  viz.,  his 
daughter  Susannah  Warne,  and  the  plaintiffs,  Rebekah  Pattenden 
and  Sarah  Beer,  his  three  remaining  daughters,  for  their  own 
proper  use  and  benefit,  without  controul  of  their  husbands,  **  or  to 
their  heirs  of  their  bodies  lawfully  begotten,  should  they  be  taken 
away  before  the  time  of  our  demise  "  ;  and  after  stating  that  his 
daughter,  Mrs.  Hobson,  was  dead,  and  that  she  had  left  two  children, 
he  willed  and  bequeathed  to  them  their  late  mother*s  share  of  his 
property,  viz.,  he  willed  and  bequealhed  to  his  grandsons  John  and 
James  Hobson,  what  would  have  been  the  mother's  pa  t  had  she 
outlived  him,  the  said  testator ;  his  intention  being  that  they  should 
come  in  for  an  equal  share  with  his  three  then  living  daughters  before 
mentioned.  He  then  appointed  George  D.  Hobson,  W.  Marriott 
and  Mary  Helder  to  be  executors  and  executrix  of  his  will. 

The  testator  made  a  codicil  to  his  will,  dated  the  8th  of  January, 
1824,  whereby  he  gave  a  certain  copyhold  estate  at  Framfield,  in 
Sussex,  which  he  had  lately  purchased,  to  his  wife  and  her  assigns  for 
life,  and  after  her  decease  he  directed  his  executors  or  administrators 
to  sell  and  dispose  of  the  same ;  and  the  monies  to  arise  by  the 
sale  to  be  received  by  them  in  aid  of  the  personal  estate,  and  go 
in  the  same  manner  as  he  had  directed  by  his  will  concerning  his 
personalty.  He  also  made  two  other  codicils,  but  neither  of  them 
affected  the  questions  now  raised,  and  died  in  October,  1825,  leaving 
his  wife,  his  three  children,  and  his  two  grand-children  surviving 
him. 

The  bill  then  stated  that  George  D.  Hobson,  W.  Marriott,  and 
Mary  Helder  duly  proved  the  will  and  codicils,  and  *possessed  1*699} 
themselves  of  the  personal  estate  and  effects  of  the  testator,  and 
that  Mary  Helder  entered  into  the  possession  of  the  copyhold,  free- 
hold, and  leasehold  estates  of  the  testator,  or  into  the  receipt  of  the 
rents  and  profits  thereof.  That  William  Marriott  departed  this 
life,  after  having  accounted  to  his  co-executors  for  all  that  he  had 
received  as  one  of  the  testator's  executors ;  and  the  testator's 
daughter,  Susannah  Warne,  died  in  August,  1848,  a  widow,  leaving 
five  children ;  Bebekah  Pattenden  had  seven  children,  and  Sarah 
Beer  had  three  children. 

The  bill  prayed  that  an  account  might  be  taken  of  the  personal 
estate  and  effects  of  the  testator  at  the  time  of  his  decease  not 
specifically  bequeathed,  and  of  such  parts  as  had  been  possessed  or 
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Pattkhdbn  received  by  or  for  the  use  of  the  defendants  G.  D.  Hobson  and  Maij 
HoBBON.  Helder,  or  either  of  them,  and  that  the  rights  of  the  parties,  under 
the  will  and  codicils,  might  be  ascertained,  and  the  surplus  and 
residue  invested  for  the  benefit  of  the  plaintiffs;  and  that  an 
account  might  be  taken  of  the  injury  and  damage  which  the 
freehold,  copyhold,  and  leasehold  estates  of  the  testator  liad  suffered 
by  the  neglect  of  the  defendants  G.  D.  Hobson  and  Mary  Holder, 
and  tbat  such  of  the  estates  as  remained  unsold  might  be  disposed 
of  under  the  direction  of  the  Court,  and  that  the  defendants  might 
be  ordered  to  make  good  any  loss  which  should  have  been  sustained 
by  reason  of  the  freehold  and  leasehold  premises  not  being  sold 
immediately  upon  the  decease  of  the  testator,  and  that  a  receiver 
might  be  appointed. 

Mary  Holder  died  in  January,  1849 ;  and  thereupon  a  bill  of 
revivor  and  supplement  was  filed. 

When  the  cause  came  on  for  hearing,  a  reference  was  directed  to 
the  Master  to  make  certain  inquiries  as  to  whether  all  the  proper 
parties  were  before  the  Court,  and  a  receiver  was  appointed.  The 
bill  of  revivor  and  supplement  stated  the  death  of  Mary  Holder, 
and  that  the  defendant  John  Church  became  her  legal  personal 
representative.  The  Master  having  made  his  report,  the  cause  now 
came  on  upon  farther  directions;  and  the  questions  argued  were, 
whether  Mr.  Hobson,  the  surviving  executor  of  the  testator,  was 
liable  to  make  good  a  loss  which  was  alleged  to  have  arisen  by 
reason  of  the  non-sale  of  the  testator's  property  immediately  after 
his  decease,  and  whether  under  the  words  of  the  will  "  heirs  of  their 
bodies,"  the  testator  intended  the  persons  to  take  who  would  be 
entitled  as  issue  in  tail,  or  the  children  of  the  persons  named  in 
the  will. 

Mr.  Shapter  appeared  for  the  plaintiffs,  Rebekah  Pattenden  and 
Sarah  Beer,  and  contended  that  under  the  words  of  the  will  of 
W.  Holder,  the  executors  of  the  testator  ought  to  have  sold  the 
whole  of  his  estates  upon  his  decease ;  that  the  house  in  Carpenter 
Street  ought  to  have  been  sold,  subject  to  the  lease  for  twenty-one 
years,  to  the  widow,  and  that  the  executors  were  liable  for  the  loss 
occasioned  by  the  non-sale. 

Mr.  Craig  and  Mr.  Fischer^  for  the  surviving  executor  Mr. 
Hobson,  submitted,  that  as  the  widow  had  been  iu  possession  of  the 
property,  and  in  the  receipt  of  the  rents,  her  estate  was  liable  in 
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the  first  instance  for  the  loss,  if  any,  which  might  have  been  sus-    Pattenden 
tained ;   but  as  to  the  house  in  Carpenter  Street,  it  was  contended,      homon. 
that  the  executors  were  not  bound  to  have  sold  that  property  until 
the  expiration  of  the  twenty-one  years'  lease  to  the  widow.    [They 
cited  Coope  v.  Carter  (i),  Jones  v.  MorraU  (2),  and  other  oases.] 

Mr.  A.  Smith  appeared  for  the  representative  of  Mrs.  Helder» 
and  followed  the  same  line  of  argument  as  the  counsel  for  Mr. 
Hobson,  as  to  the  executors  not  being  bound  to  sell  the  house 
in  Carpenter  Street  until  the  expiration  of  the  twenty-one  years' 


Mr.  Vance,  for  the  younger  children  of  Susannah  Wame,  con- 
tended, that  under  the  bequest  to  the  three  daughters,  or  the  heirs 
of  their  bodies,  all  the  children  would  take  equally  the  share  of 
their  mother.  The  property  left  by  the  testator  was  directed  to  be 
sold,  and  therefore  was  to  be  *taken  as  personalty ;  and  when  per-  [  •699  ] 
sonalty  was  given  in  this  way,  all  the  children  were  intended  to 
take  as  next  of  kin,  and  not  the  child  who  would  be  heir  as  tenant 
in  tail  of  a  freehold  estate. 

The  following  cases  were  cited,  in  which  a  construction  was  put 
upon  the  three  different  terms  "  heirs-at-law,*'  **  heirs,"  and  "  heirs 
of  the  body  "  :  ^Ware  v.  Kowlmd  (3),  Doody  v.  Higgins  (4),  Gittiiigs  v. 
M*Dei-mott  (5),  Price  v.  Lockley  («),  De  Beauvoir  v.  De  Beauvoir  (7).] 

Mr.  Hislop  Clarke,  for  the  heir-at-law  of  Susannah,  contended 
that  it  was  not  compulsory  upon  the  executors  to  sell  the  property 
left  by  the  testator,  and  that  the  heir-at-law  was  entitled  to  take  it 
as  freehold  estate.  The  words  must  be  construed  strictly,  and 
meant  the  heir  of  the  body  of  each  daughter :  Jesson  v.   Wright  (8). 

The  Vicb-Chancbllor  : 

In  this  case  I  have  to  determine  first  of  all,  whether  Mr.  Hobson, 
who  is  the  surviving  executor  of  the  testator,  is  liable  to  make  good 
a  loss  which  is  alleged  to  have  arisen  by  reason  of  the  non-sale  of 

(1)  95  R.  IMll  (2  D.  M.  &  G.  292).  (5)  39  R.  B.  139  (2  My.  &  K.  72). 

(2)  89  R.  K.  275  (2  Sim.  N.  H.  241).  (6)  63  R.  R.  46  (6  Beav.  180). 

(3)  78  R.  R.  228  (2  Ph.  635).  (7)  88  R.  R.  191  (3  H.  L.  C.  524). 

(4)  89  R.    R.    697    (9  Hare,  app.,  (8)  21  B.  R.  1  (2  Bligh,  1), 
xxxii). 
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Pattekden    the  testator's  property ;  and  also  the  question,  whether  under  the 

HoBsoN.      words,  "  or  to  their  heirs  of  their  bodies  lawfully  begotten  should 

they  be  taken  away  before  the  time  of  our  demise,"  whether  the 

tenn  "  heirs  of  their  bodies  *'  is  to  mean,  strictly  speaking,  the  heir 

of  the  body,  the  person  who  would  take  as  issue  in  tail  under  a 

limitation  in  tail,  or  means  in  this  case,  the  children  of  the  party. 

Now,  the  will,  although  drawn  with  a  certain  degree  of  care,  is, 

in  many  respects,  inartificially  framed.     There  is  a  specific  and 

express  direction  to  sell  the  testator's  property,  and  after  certain 

specific  bequests  or  devises,  not  material  to  the  present  question, 

the  testator  gives  this  direction :  **  and  all  the  remainder  of  my 

property  of  what  kind  soever,  or  wheresoever  it  may  be  at  the  time 

of  my  decease,  I  leave  to  my  dear  wife  Mary  Helder  for  her  own 

use  during  her  natural  life,  to  be  vested  in  the  public  funds  in  the 

joint  names  of  my  executors  hereinafter  mentioned."     Now,  it  is 

not  disputed  but  that  the  expression  *'  all  the  remainder  of  my 

property  of  what  kind  soever,  or  wheresoever  it  may  be  at  the  time 

of  my  decease,"  will  include  all  the  testator's  property,  real  as  well 

as  personal,  and  that  all  that  property  is  the  subject  of  this  bequest 

and  devise.     The  testator  clearly  directs,  in  express  terms,  that  all 

the  remainder  of  his  property  shall  be  vested  in  the  public  funds  in 

the  joint  names  of  his  executors.    Now,  it  is  quite  clear,  that  that 

is  impossible  unless  that  portion  which  consists  of  realty  can  be 

sold ;  because  it  is  impossible  to  vest  real  property  in  the  public 

funds  in  the  names  of  executors  unless  you  first  sell   that   real 

property  and  then  mvest  the  produce  in  the  public  funds.     I  think, 

therefore,  there  is  a  clear  expression  of  the  testator's  intention  that 

all  his  property  should  be  sold,  including  the  realty.     Then,  after 

that  direction,  the  testator  adds  this  clause :  "  But  besides  what  I 

have  in  the  former  part  of  this  my  will  bequeathed  to  my  wife  Mary 

Helder,"  referring  to  certain  specific  bequests  he  had  made  to  her, 

"  I  also  will  and  bequeath  to  her  my  business  of  a  dyer  carried  on 

at  my  house  in  Carpenter  Street."     That  took  out  of  the  gift  of  the 

remainder  of  his  property  whatever  is  implied  by  the  expression 

"my  business  of  a  dyer."     Then,  he  adds,  "  and  also  a  lease  of  the 

said  house  and  premises,"  that  is— the  house  and  premises  in 

Carpenter  Street,—**  for  the  term  of  twenty-one  years  to  be  granted 

to  her  from  the  time  of  my  decease."    Now,  the  Carpenter  Street 

property  was  a  leasehold  property,  as  I  understand,  held  by  the 

testator  on  lease  for  a  term,  so  that  what  he  then  directs  is  this  : 

sell  all  my  property  and  invest  it  in  the  public  funds,  but  with 
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respect  to  a  particular  portion  of  that  property,  namely,  the  lease-    pattrkdem 
holds  in  Carpenter  Street,  before  you  sell  that,  gi-ant  to  my  wife  for      hobsoh, 
twenty-one  years  a  lease  of  those  premises.     I  think  I  must  take  it 
that  that  also  was  meant  to  be  a  beneficial   lease   without  any 
reservation  of  rent  from  her,  except  so  far  as  the  nominal  rent  of  a 
peppercorn  might  be  reserved  to  keep  up  the  usual  form  of  a  demise. 
Here,  there  *is  a  direction,  as  I  construe  it,  to  sell  all  the  property,       [  •700  ] 
freehold  if  there  was  any,  copyhold  if  there  was  any,  leasehold,  and 
every  other  species  of  property  for  the  purpose  of  investing  it  in  the 
public  funds  in  the  names  of  the  executors,  but  with  a  direction  as 
to  a  particular  part  of  the  property  that  the  wife  was  to  have  a 
beneficial  lease  for  twenty-one  years. 

One  question  suggests  itself,  viz. :  did  the  testator  by  directing 
that  this  lease  for  twenty-one  years  should  be  granted  to  his  wife  of 
the  Carpenter  Street  property,  thereby  postpone  to  the  expiration 
of  that  lease  the  sale  of  the  Carpenter  Street  property  ?    Or  am  I 
to  understand  the  direction  to  sell  all  his  property,  which  I  consider 
implied  in  the  direction  to  invest  it,  remained  untouched,  and  that 
the  sale  was  still  to  take  place,  notwithstanding  the  grant  of  that 
lease  to  the  wife  for  twenty-one  years  ?    Now,  I  see  nothing  what- 
ever to  lead  me  to  the  conclusion  that  he  meant  to  postpone  the 
sale  of  the  Carpenter  Street  property  to  the  expiration  of  the  lease. 
If  the  testator  himself  had  held  the  Carpenter   Street  property 
subject  to  a  lease  for  a  term  of  years  vested  in  any  other  person, 
his  direction  to   sell   all   his  property  would   have  involved  the 
necessity  of  selling  that  reversionary  interest  as  well  as  any  other 
interest  he  had  which  constituted  his  property  ;  and  I  do  not  see 
why  his  directing  a  beneficial  lease  to  be  granted  to  his  wife  of  this 
particular  property,  in  any  way  cuts  down  the  effect  of  the  original 
direction  to  invest  the  whole  of  his  property  in  the  funds,  because 
part  of  his  property  would  consist  of  the  reversion  of  the  lease  which 
he  directs  to  be  made  to  his  wife,  and  that  is  part  of  the  remainder 
of  the  property  which  I  consider  he  has  directed  to  be  sold.    I 
think,  therefore,   if  the   testator's   direction  had   been  distinctly 
carried  out,  the  executors  would  have  done  what,  in  fact,  they  did 
thus  far,  would  have  granted  a  beneficial  lease  for  twenty-one  years 
to  the  wife,  or  what  is  the  same  thing,  which  actually  took  place,  to 
a  trustee  for  the  wife,  and  then  sold  the  reversionary  interest  in 
the  Carpenter  Street  property  subject  to  that  lease,  and  then  the 
produce  of  the  sale  of  the  Carpenter  Street  property,  that  is,  the 
reversionary  interest,  would  have  constituted  part  of  the  coiyus  of 
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Pattendbk    hiB  estate,  in  which  his  wife  was  entitled  to  a  life  interest     I  think 
•  H0B80K.      that  is  the  construction  I  am  obliged  to  come  to  ;  I  can  find  nothing 
to  indicate  that  the  sale  was  to  be  postponed  till  after  the  death  of 
the  wife. 

As  to  a  particular  portion  of  the  property  which  he  was  the 
owner  of  at  the  time  of  his  death,  he  does  by  the  codicil  specially 
direct  that  the  sale  of  that  property  shall  not  take  place  till  the 
death  of  his  wife,  but  that  was  property  which  he  appears  not  to 
have  possessed  at  the  time  he  made  his  will ;  but  in  making  the 
first  codicil,  about  a  year  or  thereabouts  after  the  date  of  the  will, 
he  refers  to  the  fact  that  he  had  lately  purchased  of  a  Mr. 
Simmonds  and  another  person,  certain  copyhold  estates  holden  of 
the  "  manor  of  Framfield,  in  the  county  of  Sussex,"  and  he  devises 
that,  in  specific  terms  in  specie  to  his  wife  for  her  life,  and  then 
after  her  death  he  directs  a  sale  of  that  property.  That  cannot  at  all 
affect  what  by  the  will  he  had  directed  to  be  done  in  respect  of  the 
property  which  he  was  disposing  of  by  the  will.  Then  the  testator 
having  by  the  will  given  the  direction  I  have  referred  to,  goes  on 
to  direct  what  shall  be  done  at  the  demise  of  his  wife :  *'  and  at  the 
demise  of  my  dear  wife  Mary  Helder  the  rest  of  my  property," 
which  clearly  means  the  property  which  he  has  before  directed  to 
be  vested  in  the  public  funds  in  the  joint  names  of  the  executors, 
''  to  be  equally  divided  amongst  my  children,  share  and  share  alike, 
namely,  my  daughter  Susannah  Warne,  Rebekah  Pattenden  and 
Sarah  Beer,  my  three  remaining  daughters,  for  their  own  proper 
use  and  benefit  without  controul  of  their  husbands."  Now,  if  it 
had  stopped  there,  there  could  have  been  no  question  of  what  the 
effect  was  :  the  whole  of  that  property  thus  converted  into  money 
would  at  the  death  of  the  wife,  belong  to  those  three  daughters  in 
equal  shares,  share  and  share  alike,  but  then  he  adds,  '*  or  to  their 
heirs  of  their  bodies  lawfully  begotten,  should  they  be  taken  away 
before  the  time  of  our  demise."  Now,  stopping  there,  the  first 
question  suggested  is,  what  is  the  meaning  of  the  expression  '*  our 
demise  ''  ?  I  think  it  is  clear  that  it  does  not  mean  the  same  thing 
as  **  my  demise."  He  had  just  before  given  all  the  property  to  his 
wife  for  life  :  it  might  be  that  his  wife  would  survive  him,  to  take 
[  •701  ]  *that  benefit,  or  it  might  be  that  his  wife  would  predecease  him, 
and  he  does  not  mean  his  children  to  take  the  property  until  the 
death  both  of  himself  and  his  wife,  because  his  wife,  if  she  survives, 
is  to  have  a  life  interest.  Then  he  says,  if  either  of  these  three 
children^of  mine,  three  daughters,  ''  shall  be  taken  away  before  the 
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time  of  our  demise,"  that  is,  the  time  at  which  both  of  us  shall    Pattendbn 
have  (lied,  then  instead  of  going  to  them,  it  is  to  go  "  to  their  heirs       hobson. 
of  their  bodies  lawfully  begotten,"  whoever  they  may  be. 

Now  one  question  is,  what  is  meant  by  the  expression  "  heirs  of 
their  bodies  lawfully  begotten "  ?  which  I  will  postpone  for  the 
present,  in  order  to  consider  the  question  how  far  Mr.  Hobson,  the 
trustee,  is  liable,  from  the  position  in  which  the  estate  stands,  for 
any  loss  by  reason  of  the  non-sale.  There  is  no  doubt,  according 
to  the  construction  I  have  said  I  put  on  the  will,  that  with  regard 
to  all  the  property  except  the  particular  copyhold  property  men- 
tioned in  the  codicil,  it  ought  to  have  been  sold  immediately,  or  at 
least  within  a  reasonable  time  after  the  death  of  the  testator.  But  it 
was  not  sold,  and  it  has  not  been  sold  up  to  the  present  time.  It 
appears  that  the  testator  was  not,  us  far  as  I  can  collect,  entitled  to 
any  freehold  property. 

{Mr.  Shapter  here  stated  that  the  testator  had  a  small  freehold 
house.) 

It  really  makes  no  difference  in  the  view  1  have  taken  of  it,  as 
will  be  seen.  However,  I  will  assume  now  that  there  was  a  small 
piece  of  freehold  property.  There  was  the  copyhold  property 
which  the  testator  bad  bought  after  the  date  of  his  will,  and  lately 
before  the  date  of  the  codicil,  which  he  disposes  of  by  the  codicil, 
and  there  are  two  portions  of  leasehold  property,  one  he  specifically 
mentions  in  Carpenter  Street,  and  some  leasehold  property  in 
Baldwin  Street ;  as  to  the  freehold  estate,  if  there  was  any,  and 
also  the  leasehold  property,  it  should  have  been  sold  immediately, 
or  within  a  reasonable  time  after  the  death  of  the  testator.  Whether 
the  executors  had  any  power  to  sell  the  freehold  property,  it  is  not 
necessary  to  decide ;  but  I  do  not  quite  see  my  way  to  determine, 
if  it  was  only  depending  on  the  question  of  the  non-sale  of  the 
freehold  property,  that  the  executors  qua  executors  had  any  power 
given  them  to  sell  the  freehold.  There  might  have  been  a  bill  filed 
of  course  to  compel  the  sale,  but  there  is  no  vesting  of  the  freehold 
estate  in  the  executors  as  trustees,  nor  is  there  any  specific 
direction  to  them  that  they  shall  sell  the  property.  But  with 
regard  to  the  leasehold  estate,  there  is  no  doubt  they  had  ample 
power  to  sell  the  property,  by  virtue  of  the  direction  that  it  should 
be  invested  in  the  public  funds. 

One  question  has  been  raised  on  the  former  argument  of 
this  case,   whether  now,   upon    further    directions,  the  question 
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Pattbnden  as  to  the  liability  of  Mr.  Hobson  in  not  selling  these  leaseholds 
HoBsow.  is  not  concluded — whether  I  can  upon  further  directions  enter  into 
that  question,  or  whether  it  ought  not  to  have  been  decided,  or 
disposed  of  in  some  way,  on  the  original  hearing.  Now  I  take  the 
rule  of  practice  to  be  quite  clear  on  that  subject,  which  is  founded 
on  good  sense  and  reason.  I  conceive  the  rule  to  be  this.  If  the 
bill  prays  certain  relief  against  a  defendant,  and  the  Court  is  in  a 
condition  at  the  original  hearing,  with  reference  to  having  proper 
parties  before  it,  and  with  reference  to  having  sufficient  evidence  of 
the  facts  before  it,  to  decide  that  question,  the  matter  ought  to  be 
determined  at  the  original  hearing,  unless  it  be  by  the  decree 
specifically  reserved ;  but  if  by  reason  of  the  Court  not  having  before 
it  all  the  parties  necessary  to  determine  the  question,  that  is, 
interested  in  the  determination  of  it,  or  has  not  sufficiently  before 
it  all  the  facts  necessary  to  determine  the  question,  then  the  Court 
at  the  original  hearing  may  and  will  direct  inquiries  or  accounts  to 
be  taken  for  the  purpose  of  ascertaining  who  are  the  proper  parties, 
and  whether  they  are  before  the  Court,  and  also  for  the  purpose 
of  determining  any  fact,  or  taking  any  accounts  which  are  necessary 
or  useful  for  the  purpose  of  enabling  the  Court  to  determine  the 
question  ;  and  if  the  Court  does  give  a  direction  for  taking  any 
such  account,  or  making  any  such  inquiry,  then  under  the  common 
reservation  of  further  directions  without  any  specific  reference  to 
the  precise  point,  the  matter  is  open  upon  further  directions.  Now 
how  does  it  stand  here?  Here  is  a  case  in  which  the  parties 
[  *702  J  interested  m  the  determination  of  the  question,  whether  *Mr. 
Hobson  is  liable  for  any  loss  arising  from  the  non-sale  of  the 
testator's  property,  would  be  under  the  circumstances  uncertain. 
Susannah  Warne  having  died  before  the  death  of  Mrs.  Helder,  it  was 
necessary  to  determine  who  were  to  be  substituted  for  her,  whether 
her  legal  personal  representative,  or  the  heir  of  her  body  strictly 
so  called,  or  her  children.  If  that  be  the  construction  to  be  put  on 
these  words,  '^  the  heirs  of  their  bodies,*'  there  was  no  constat 
before  the  Court  that  all  those  persons  were  before  the  Court  at  the 
original  hearing,  and  until  that  was  determined  the  Court  ought 
not  to  have  taken  on  itself  to  decide  that  questiocu  The  Court  did 
direct  an  inquiry  who  those  persons  were,  for  by  the  original 
decree  there  is  directed  an  inquiry,  *'  whether  Susannah  Warne 
is  living  or  dead  ;  if  dead,  when  she  died,  and  who  is  her  personal 
representative,  and  whom  she  left  her  heirs  of  her  body  her 
surviving,  and  whether  she  left  any  and  what  children  surviving," 
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and  whether  they  were  living  or  dead,  or  out  of  the  jurisdiction.    Pattandek 

The  giving  of   that  direction,  as  it  appears  to  me,  was  suflScient      hobson. 

to  reserve  under   the   general  reservation   of    further  directions 

any  questions  which  any  of    those  persons,  who  were  thus  to 

be  inquired  about,  might  be  interested  in,  or  who  ought  to  be 

before  the  Court  when  the  Court  determined  any  such  question. 

The  Court  might  simply  have  given  the  direction  to  make  the 

inquiry  who  those  parties  were,  or  it  might,  as  it  did,  go  further 

and  say,  if  it  appears  that  all  those  persons  are  before  the  Court, 

then  take  certain  accounts  and  make  certain  further  inquiries ;  and 

in  dealing  with  that,  directing  the  common  accounts  to  be  taken 

if    the  Master  shall  find  all  those  persons  to  be  inquired  about 

were  parties  to  the  suit.    It  did  not  go  on  to  direct  if  the  Master 

should  find  all  those  persons  before  the  Court,  he  should  then 

proceed  to  inquire  whether  any  and  what  loss  has  been  occasioned 

by  reason  of  the  non-sale  of  such  estates.     I  do  not  say  it  ought 

to  have  been  done,  but  it  might  have  been  done,  and  the  omission 

to  do  it  leaves  the  question   still  open.     I  conceive,  therefore, 

that  the  question  as  to  the  liability  of  Mr.  Hobson  is  still  open 

upon  further  directions  for  the  determination  of  the  Court. 

Then  comes  the  question  upon  the  pleadings — ought  the  Court 
to  hold  Mr.  Hobson  liable  for  any  loss  that  may  have  been 
sustained  ?  Now,  upon  the  will  it  appears  to  me,  as  I  have  said, 
to  have  been  the  duty  of  Mr.  Hobson  and  his  two  co-executors 
to  have  sold  the  leasehold  estates  at  least.  When  I  look  at  the  bill, 
I  confess  I  am  a  good  deal  embarrassed  by  the  manner  in  which 
it  has  been  framed.  After  setting  out  the  various  matters  by  way 
of  narrative  necessary  to  state  the  case,  having  stated  the  fact  that 
a  lease  for  twenty-one  years  of  the  Carpenter  Street  property  had 
been  granted  to  the  widow  in  pursuance  of  the  direction  of  the 
will,  it  states  thus  :  "  That  Mary  Holder  also  entered  into  the 
receipt  of  the  rents  and  profits  of  the  testator's  copyhold  estates 
held  in  the  manor  of  Framfield,  in  the  county  of  Sussex/'  that 
is,  the  copyhold  property  mentioned  in  the  codicil,  which  she 
clearly  was  entitled  to  for  her  life  in  specie,  ''  and  to  all  his 
fieehold  estates,  and  she  is  now  in  the  receipt  of  the  rents 
and  profits  thereof."  (Mrs.  Helder  was  alive  at  the  time  the  bill 
was  filed,  and  indeed  at  the  time  the  decree  was  made.)  '*  That 
Mary  Helder,  with  the  consent  of  George  David  Hobson  and 
William  Marriott,  entered  into  possession  and  receipt  of  the  rents 
and  profits  of   all  the  leasehold  messages,  tenements,  land  and 
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Pattbndbn    premises  belonging  to   the  testator,  and  among  others  of  several 
HoBsoH.      houses  situate  in  Baldwin  Street,  City  Road,  and  ever  since  ha^ 
continued  and  now  is  in  such  possession  and  receipt,  and  has  applitnl 
all  the  said  rents  to  her  own  use."     Part  of  that  is  introduced 
by  way  of  amendment.     Then   it   states  other   facta   by  way  of 
narrative  not  material  to  be  noticed  at  present,  and  then  we  have 
this  charge :   "  That  George    David    Hobson,   William  Marriott 
and  Mary  Helder  have  wasted  the  estate  and  the  effects  of  the 
testator,  and  have  not  properly  managed  the  estate  of  the  testator 
according  to  the  trusts  reposed  in  them  by  the  will,  and  as  evidence 
thereof  the  plaintiffs  charge," — now  these  matters  are  charged  by 
way  of  evidence  of  this  wasting  and  mismanagement, — "  that  the 
defendant    George    David    Hobson,  William    Marriott,   and    the 
defendant    Mary  Helder    ought    to  have   sold   all    the    freehold 
[  •708  ]       *and  leasehold  estate  of  the  testator  immediately  after  his  decease, 
or,  at  least,  they  ought,  with  the  exception  of  the  premises  in  Car- 
penter Street,  to  have  sold  the  leasehold  and  freehold  estate  of  the 
testator  immediately  after  his  decease,  and  they  ought  to  have  sold 
the  premises  in  Carpenter  Street  immediately  upon  the  expiration 
of  the  term  of  twenty-one  years  granted  to  the  said  Mary  Helder  as 
directed   by   the  will."     Then  comes  by  way  of  amendment  this 
specific  charge,  which  is  very  material,  "  Charge  that  if  the  rents 
received  from  the  said  leaseholds  exceed  the  amount  of  dividend 
which  would  have  arisen  from  a  proper  investment  of  the  proceeds 
of  sale  of  the  leaseholds,  the  said  defendant  Mary  Helder  ought  to 
account  for  and  pay  such  excess,  and  that  she  ought  to  set  forth  an 
account  of  the  rents,  issues,  and  profits  received  for  and  on  account 
of  the  said  leasehold  estates ; "  so  that  here  is  a  specific  charge,  and 
a  very  just  one,  that  if  Mary  Helder,  by  reason  of  the  non-sale  of 
the  leaseholds,  had  received  more  than  she  would  have  received  as 
the  dividends  of  the  stock,  if  the  leaseholds  had  been  sold  and  the 
money  invested,  she  ought  to  account  for  the  excess ;  but,  of  course, 
if  she  accounted  for  the  excess,  and  made  that  excess  good,  that  is 
on  the  footing  of  the  leaseholds  remaining,  in  fact,  unsold  and  con- 
tinuing in  specie  after  the  death  of  Mary  Helder.    If  the  executors 
are  to  make  good  all  the  loss  arising  from  the  non-sale,  Mary 
Helder  is  not  in  addition  to  make  good  the  excess  beyond  what  she 
would  have  received,  if  there  had  been  a  sale.     Then  there  is  added 
another  charge  which  immediately  follows,  and  which  is  extremely 
material  also,  **  Charge  that  the  copyhold  premises  held  of   the 
manor  of  Pramfield,  in  the  county  of  Sussex  "—which,  be  h 
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observed,  was  not  to  be  sold  till  the  death  of  Mary  Helder,  according  Pattbnden 
to  the  codicil — "  and  also  the  leasehold  messuages,  buildings,  and  hobson. 
premises  situate  in  Baldwin  Street,  City  Road,  have  been  neglected 
and  fallen  into  decay,  and  are  now  in  a  very  ruinous  and  dilapidated 
state;  and  that  by  reason  of  such  neglect" — that  is,  in 
letting  them  fall  into  a  dilapidated  state, — "  and  misconduct 
of  the  said  defendants,  the  copyhold  and  leasehold  messuages, 
buildings,  dwelling-houses  and  premises  are  now  of  much  less 
value  than  the  same  were  at  the  time  of  the  death  of  the 
testator,  and  that  a  very  large  sum  of  money  will  be  required 
to  put  the  same  into  substantial  and  tenantable  repair ;  and  the 
estate  and  interest  of  the  plaintiffs  in  the  freehold  and  copy- 
hold estate  is  greatly  depreciated  in  value,  and  the  shares  of  the 
plaintiffs  in  the  residuary  personal  estate  will  be  greatly 
diminished.**  Now,  it  must  be  observed  what  that  charge  amounts 
to — ^that  by  reason  of  the  non-repair,  not  only  of  the  leaseholds, 
but  by  reason  of  the  non-repair  of  the  copyholds  also,  there  has 
been  a  great  dilapidation,  the  consequence  of  neglect  and  miscon- 
duct, so  that  the  shares  of  these  parties  are  very  much  depreciated 
in  value,  and  they  apply  in  express  terms,  not  to  the  leasehold 
estates  only,  but  to  the  freehold  and  copyhold  estates,  as  to  which 
the  receipt  by  the  widow  of  the  income  was  no  mischief,  because, 
being  a  permanent  property  and  not  wearing  out  by  lapse  of  time, 
its  not  being  sold  could  not  prevent  her  having,  while  it  remained 
unsold,  the  right  to  receive  the  whole  of  the  income  of  the  freehold 
and  copyhold  estates.  That  applies  not  only  to  the  freehold,  which 
is  a  property  of  a  permanent  nature,  but  it  applies  to  the  copyhold 
property,  which  according  to  the  express  terms  of  the  testator's 
will,  is  not  to  be  sold  till  the  death  of  the  widow.  Then  it  charges 
that  it  will  be  for  the  benefit  of  the  parties  that  a  receiver  should 
be  appointed  of  the  real  and  personal  estate,  and  so  on ;  and  that 
the  executors,  Mrs.  Helder  and  Mr.  Hobson,  should  be  restrained 
from  interfering  at  all  with  the  property. 

Then  the  bill  prays,  first,  the  usual  accounts  of  the  personal 
estate,  and  then  prays  that  the  residue  may  be  ascertained  and 
secured  and  invested  at  interest  for  the  benefit  of  the  plaintiffs ; 
and  ''  that  an  account  may  be  also  taken  of  the  injury  and  damage 
which  the  freehold,  copyhold  and  leasehold  estates  of  the  testator 
have  suffered  by  the  neglect  and  misconduct  of  the  defendants, 
George  David  Hobson  and  Mary  Helder,  or  either  of  them,"  leaving 
put  Mr*  Marriott.    It  may  be  observed   they  do  not  make  his 
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pattenden  representative  a  party,  because  they  say  he  accounted  just  before 
HoBsoN.  his  death  to  tlie  other  executors  for  *all  he  had  received.  I  am  not 
r  •704  ]  saying  there  is  a  want  of  parties  here.  The  plaintiflfs  say,  "  make 
those  two  parties  liable."  For  what?  For  that  misconduct  of 
theirs  by  reason  of  which  the  freehold  and  copyhold  as  well  as  the 
leasehold  estate  has  been  diminished.  Then  it  prays,  *'  that  saeh 
of  the  testator's  freehold  and  leasehold  estates  as  remain  unsold 
may  be  sold.*'  It  does  not  ask  for  a  sale  of  the  copyhold,  because 
Mary  Helder  was  living  when  the  bill  was  filed ;  ''  and  that  all 
necessary  parties  may  join  in  such  sale."  Then  it  also  prays, — 
and  this  is  the  only  part  of  the  prayer  substantially  against  Mr. 
Hobson,  individually  seeking  to  make  him  liable, — **that  the 
defendants,  George  David  Hobson  and  Mary  Helder,  may  make 
good  any  loss  which  the  plaintiffs  and  the  other  parties  interested  in 
the  testator's  estates  " — ^it  is  remarkable  that  the  word  **  freehold  " 
is  put  in  by  amendment — *'  may  be  found  to  have  sustained  by 
reason  of  the  freehold  and  leasehold  premises  not  being  sold  imme- 
diately after  the  decease  of  the  testator,  and  by  reason  of  the 
investment  in  Government  annuities  "  not  being  made ;  "  and  that 
when  so  made  good  the  same  may  be  secured  in  like  manner  as 
the  surplus  or  residue  of  the  testator's  estates ;  and  that  in  the 
mean  time  the  defendants,  George  David  Hobson  and  Mary  Helder, 
may  be  restrained,  by  the  injunction  of  this  Court,  from  selling 
or  disposing  of  and  from  charging  or  incumbering  the  leasehold 
messuages  or  tenements  of  the  testator,  or  any  parts  or  part 
thereof,  and  from  granting  any  lease  thereof ;  and  that  the  title 
deeds,"  and  so  on,  "  of  all  the  freehold,  copyhold  and  leasehold  estates 
of  the  testator,  William  Helder,  may  be  properly  secured  for  the 
benefit  of  the  plaintiiTs  or  such  other  person  as  may  be  entitled 
thereto  at  the  death  of  Mary  Helder."  That  is,  it  seeks  in  terms 
to  preserve  the  title-deeds  not  only  of  the  freeholds  and  copyholds, 
but  of  the  leaseholds  also,  until  the  death  of  Mary  Helder ;  and 
that,  upon  the  death  of  Mary  Helder,  the  person  entitled  may  have 
the  benefit  of  them. 

The  question  I  have  had  to  consider,  and  I  really  felt  considerable 
doubt  about  it,  is,  whether  there  is  here  on  the  face  of  these 
pleadings,  coupled  with  what  the  parties  choose  to  do  under  the 
decree,  and  coupled  with  what  they  asked  for  and  took  in  the  decree 
with  regard  to  the  non-sale  of  the  estate,  I  can  now  say  that  I 
ought,  in  this  stage  of  the  cause  or  any  stage  of  the  cause,  to  charge 
Mx*.  Hobson  with  any  liability  by   reason  of  the  non-sale  of  the 
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freehold,  copyhold  and  leasehold  estates.  That  Mrs.  Helder  is  Pattbnden 
liable  to  make  good  any  excess  from  what  she  has  received,  by  Hobson. 
reason  of  having  received  the  whole  income  of  the  leaseholds  in 
lieu  of  receiving  only  so  much  as  would  have  been  the  value  of  the 
stock  if  the  leasehold  had  been  sold  and  the  money  invested  in 
stock,  I  have  not  the  slightest  doubt,  and  I  do  not  understand  why 
the  counsel  for  Mrs.  Helder  at  all  contest  that  liability  ;  and  that 
is  the  remedy  which  I  think  upon  these  pleadings  and  these  further 
directions  the  plaintiflfs  are  entitled  to.  1  ought  to  observe,  that 
when  I  refer  to  what  was  done  on  the  former  decree  I  refer  to  this, 
that  these  parties,  though  they  might  have  been  entitled  to  have 
had  a  sale  of  the  estate,  that  is,  the  freehold  and  leasehold  estates 
(not  the  copyhold,  for  Mrs.  Helder  was  then  alive),  though  they 
might  have  had  a  decree  for  the  sale  of  both,  they  chose  not  to  take 
a  decree  for  the  sale,  but  they  determine  that  they  will  keep  the 
property  in  specie,  leasehold'  as  well  as  freehold,  and  they  refer  it 
to  the  Master  to  inquire,  having  got  a  receiver,  whether  it  will  be 
for  the  benefit  of  the  estate,  for  that  is  the  form  of  the  decree 
(which,  of  course,  means  for  the  benefit  of  the  parties  interested  in 
the  estate),  that  the  leaseholds  should  be  repaired,  whether  any 
and  what  money  should  be  laid  out  in  repair,  and  out  of  what  fund 
that  should  come,  and  whether  it  would  be  for  the  benefit  of  the 
estate  that  leases  should  be  granted,  showing  the  election  of  the 
parties  to  retain  the  property  in  specie,  saying,  in  fact,  ''It  now 
having  realized  only  so  much,  ascertain  what  it  would  have  realized 
if  sold  at  the  death  of  the  testator;  but  keep  the  property  in 
specie;  let  the  future  proceedings  in  the  cause  proceed  on  that 
ground."  I  am  oV  opinion,  therefore,  that  I  ought  not  to  charge 
Mr.  Hobson  personally  with  any  loss  arising  from  the  non-sale  of 
the  property,  although  I  do  not  mean  to  say,  that  if  the  pleadings 
had  been  so  framed,  and  the  decree  so  taken  *as  to  justify  it,  that  C  *^^^  1 
Mr.  Hobson  would  not  have  been  liable  in  the  performance  of  the 
duties  of  the  will  to  have  joined  in  selling  the  leasehold  estates, 
and  that  he  would  not  be  liable  for  any  loss  by  reason  of  the  non- 
performance of  that  duty.  There  must  be  a  direction  to  ascertain 
what  would  have  been  the  value,  if  sold  at  the  expiration  of  one 
year  after  the  testator's  death,  of  the  leasehold  property,  and  also 
what  amount  of  stock  would  have  been  realized  if  the  leasehold 
property,  including  the  reversionary  interest  in  the  Carpenter 
Street  property,  subject  to  a  lease  for  twenty-one  years,  at  a  pepper- 
corn rent,  had  been  sold  at  the  expiration  of  one  year  after  the 
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Pattbnden  testator's  death  ;  what  that  would  have  produced  if  invested  in  37. 
HoBioN.  l>^i*  Cent,  stock,  and  what  would  have  been  the  yearly  dividends 
arising  from  such  stock ;  then  take  an  account  of  what  have  been 
the  rents  of  the  leaseholds  received  by  Mrs.  Helder  during  her  life, 
reserving  further  directions  ;  and  1  think  there  should  be  a  declara- 
tion that  Mrs.  Helder's  estate  is  liable  to  make  good  the  excess  of 
what  she  received  in  respect  of  the  rents  of  the  leaseholds,  other 
than  the  Carpenter  Street  property,  during  the  twenty-one  years, 
beyond  what  she  would  have  received  if  they  had  been  all  sold  in 
the  manner  I  have  directed  the  inquiry,  and  the  amount  invested 
in  3/.  per  Cent,  stock. 

Then  the  only  remaining  question  is  that  which  I  reserved  to  the 
end,  as  to  the  construction  of  the  words  in  the  will,  "or  to  their 
heirs  of  their  bodies  lawfully  begotten,  should  they  be  taken  away 
before  the  time  of  our  demise."  Now  there  is  no  doubt  about  it ; 
indeed  it  is  not  contested  but  that  this  limitation  is  substitution, 
that  is,  that  the  shares  were  given  to  the  three  daughters,  or  by  way 
of  substitution  given  to  the  persons  intended  by  **  heirs  of  their 
bodies,"  in  case  they  should  not  survive  the  demise  of  the  testator 
and  his  wife.  The  testator,  upon  the  true  construction  of  the  will, 
with  regard  to  the  question  as  to  the  obligation  to  sell  the  estate, 
has  directed  the  estate,  whether  realty  or  personalty,  all  to  be  con- 
verted into  personalty,  and  as  personalty  to  be  enjoyed  by  the  widow 
for  life  as  personalty,  and  to  be  divided  after  her  death  as  a  personal 
fund  among  the  children,  or  "the  heirs  of  their  bodies  lawfully 
begotten,  should  they  he  taken  awaybefore  the  time  of  our  demise." 
And  the  question  is,  whether  the  words  "heirs  of  their  bodies"  mean, 
strictly  speaking,  a  person  who,  upon  the  limitation  of  real  estate, 
would  be  intended  by  that  description,  or  next  of  kin,  or  children. 

Several  cases  have  been  referred  to  very  strongly  bearing  on  the 
present  case,  some  relating  to  the  construction  to  bo  put  on  the 
words  "heir-at-law,"  others  relating  to  the  word  "heir,"«inipfei7^r, 
and  others  relating  to  the  words  "heirs  of  the  bodies,"  which,  in 
fact,  is  the  expression  here  used ;  but  I  think  that  those  cases  show 
satisfactorily  that  at  all  events  with  regard  to  the  word  "heir,"  or 
the  words  "heirs  of  the  body,"  the  expression  is  flexible — that  if 
used  in  a  limitation  of  real  estate  it  means  what  we  technically 
understand  by  the  expression  used,  as  the  party  answering  the 
description  of  heir,  general  heir,  or  heir-at-law,  or  heir  of  the 
body ;  but  where  it  is  used  in  a  limitation  of  the  property  which  is 
at  the  time  of  the  limitation  personalty  or  by  the  terms  of  the 
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limitation  directed  to  be  enjoyed  as  personalty,  and  to  devolve  as  pattenden 
l)ersonalty,  which  is  the  case  now  before  me— there  the  word  Hobson. 
**heir"  may  mean  and  will  be  held  to  mean,  subject  to  anything 
which  the  context  may  show  to  the  contrary,  next  of  kin ;  and 
"  heirs  of  the  body "  will  mean  those  next  of  kin  who  are  issue  of 
the  testator's  body,  that  is,  children.  The  case  of  Prke  v.  Lockley 
is  very  specific  on  the  point.  Therefore,  I  shall  declare  that  in 
the  case  of  Susannah  Warne,  who  is  the  only  one  of  the  three 
daughters  to  which  this  applies,  the  children  are  entitled  to  take  in 
substitution.  I  ought  to  mention,  before  I  conclude  my  observation 
ui>on  this,  that  I  do  not  think  I  could  have  construed  these  words 
otherwise,  simply  by  reason  of  the  limitation  that  follows  with 
regard  to  the  share  given  in  favour  of  the  children  of  a  deceased 
c'aughter  Mrs.  Hobson ;  I  think  some  corroboration  of  this  view 
may  be  derived  from  that  clause  where  the  testator,  after  giving  to 
the  three  daughters  who  were  then  living,  or  to  the  "heirs  of  their 
bodies  should  they  be  taken  away  before  the  time  of  our  demise," 
refers  to  the  fact  that  he  had  had  a  fourth  daughter,  Mrs.  *Hob8on,  [  •706  ] 
who  was  dead  at  the  time  of  making  the  will  and  had  left  two 
children,  and  he  directs  these  two  children  shall  take  what  he  calls 
''their  late  mother's  share  of  my  property."  He  explains  it  thus  : 
**I  will  and  bequeatli  to  my  grandsons  John  and  James  Hobson 
what  should  have  been  the  mother's  part  had  she  outlived  me." 
Now  it  is  very  unlikely,  1  do  not  say  it  is  impossible,  but  it  is  very 
unlikely,  that  with  regard  to  that  one  share,  he  should  mean, 
because  Mrs.  Hobson  had  pre-deceased  him,  it  was  to  go  not  to  the 
heir  of  her  body  properly  so  called,  that  is,  her  eldest  son  in  substi- 
tution for  her,  and  with  regard  to  the  other  three  if  they  should 
happen  to  pre-decease  him  and  his  wife,  the  share  of  any  one  of  those 
should  go  not  to  the  children  generally,  but  to  the  eldest  son  as 
being  the  heir  of  her  body  in  the  technical  sense  of  the  term  ;  I  say 
that  I  derive  some  corroboration  from  that  clause ;  although  if  it 
had  been  clear  that  there  was  no  ground  for  putting  a  different 
interpretation  on  the  word  "heir,"  I  doubt  whether  I  should  have 
been  able  to  vary  it  by  there  being  this  clause  as  to  the  children  of 
Mrs.  Hobson  in  the  will.  Therefore,  being  of  opinion  that  the 
children  of  Mrs.  Warne  are  entitled  to  take  in  substitution  for  her,  I 
shall  declare  the  distribution  ultimately  to  be  upon  that  footing 
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»«53.  DREW  V.  LONG  (1). 

•    (22  L.  J.  Gh.  717—720 ;  S.  C.  17  Jur.  173  ;  1  W.  R.  318.) 

Y  .(1^      '  A  testator  gave  a  sum  of  money  to  trustees  on  trust  to  pay  the  income 

r  7*17  1  ^  ^^^  ^^^^  ^^^  ^^^^'  ^"^  ^^^'^  ^^  divide  the  capital  between  liis  three 

daughtera;  one  of  the  daughters  who  was  married,  died;  her  husband 
became  banki-upt  in  1839,  and  died  before  the  tenant  for  life.  When  the 
tenant  for  life  died,  a  bill  was  filed  by  the  assignees  of  the  husband  against 
the  defendant,  who  was  the  administrator  of  both  husband  and  wife,  claim- 
ing to  be  entitled  to  a  third  of  the  money  left  by  the  testator :  Held,  that 
the  busband  was  absolutely  entitled  in  right  of  his  wife  to  the  reversionary 
interest  expectant  upon  the  death  of  the  tenant  for  life,  although  that 
interest  was  not  reduced  into  possession ;  and  that  the  assignees  had  the 
same  right  to  receive  the  money  as  the  husband  would  have  had. 

[  718  ]  The  bill  stated  that  Joseph  Greenhiil,  by  his  will,  dated  in  the 

year  1824,  bequeathed  the  sum  of  9001.  to  certain  trustees  upon 
trust  to  pay  the  interest  to  his  wife  for  life,  and  after  her  decease 
to  divide  the  principal  equally  between  his  three  daughters,  one  of 
whom  was  Eliza  Long,  the  wife  of  Charles  Long ;  that  Eliza  Long 
died  in  the  year  1881,  leaving  her  mother  the  tenant  for  life  and 
her  husband  surviving  her ;  that  the  said  Charles  Long  became 
bankrupt  in  1839,  and  died  in  1844  without  having  obtained  his 
certificate,  and  the  widow  of  the  testator  died  in  1850;  that  the 
defendant  Joseph  Long,  upon  the  decease  of  the  testator's  widow, 
took  out  administration  to  C.  Long  and  his  wife  Eliza,  and  there- 
upon became  possessed  of  the  300/.,  being  the  third  part  of  a  sum 
of  900Z.  given  by  the  testator  J.  Greenhill  equally  between  his  three 
daughters  upon  the  decease  of  his  widow. 

This  bill  was  filed,  by  the  assignees  of  the  bankrupt,  C.  Long, 
against  J.  Long,  the  administrator  of  C.  Long  and  his  wife,  praying 
that  they  might  be  declared  entitled  to  the  said  sum  of  300/.,  and 
to  the  interest  thereof  which  had  accrued  due  since  the  decease  of 
the  tenant  for  life.  The  defendant,  in  refusing  to  give  up  the  3001. 
to  the  plaintiffs,  alleged  that  as  C.  Long  had  died  before  the  decease 
of  the  tenant  for  life,  the  300L  which  was  a  chose  in  action  of  the 
wife  had  never  been  reduced  into  possession,  and  the  assignees  could 
not,  therefore,  be  entitled  to  it ;  that  C.  Long  was  improperly  made 
a  bankrupt,  as  he  was  not  a  trader  within  the  meaning  of  the 
Bankrupt  Acts,  and  that  although  C.  Long  had  been  declared  a 
bankrupt  so  long  ago  as  1839,  the  defendant  had  still  a  right,  under 
the  statute  12  &  13  Vict.  c.  106,  to  dispute  the  bankruptcy,  and 
that  notice  had  been  given  to  the  assignees  of  an  intention  to 
dispute  the  bankruptcy  within  the  proper  time. 
(1)  In  re  LamherVs  Estate  (1888)  39  Ch.  D.  626,  57  L.J.  Ch.  927, 59  L.  T.  42*J. 
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Mr.  Terrell,  for  the  plaintiffs.     ♦     *    *  Drew 

V. 

Mr.  SaunderSf  for  the  defendant. 

[iJtra/i  V.  Lewis  (I),  Purdew  v.  Jackson  (2),  and  other  cases,  were 
cited.] 

KiNDBRSLBY,   V.-C. : 

My  opinion  is,  that  the  plaintiff  is  entitled  to  a  decree.  Mrs. 
Long,  the  wife  of  Charles  Long,  the  bankrupt,  was,  at  the  time  of 
her  death  in  1831,  entitled  absolutely  to  a  reversionary  interest  in 
one  third  of  900Z.  expectant  upon  the  death  of  her  mother,  the  wife 
of  the  testator  in  the  cause.  If  she  had  survived  her  husband  and 
the  tenant  for  life,  she  would  have  been  entitled  absolutely  to  the 
legacy  as  against  the  parties  claiming  under  the  husband,  because 
her  husband  never  reduced  *it  into  possession  ;  but  when  she  died  {  *719  ] 
in  1831,  leaving  her  husband  surviving  her,  the  effect  was  that  the 
reversionary  interest  vested  in  him  absolutely,  Jwr^  mariti;  and 
though  he  would  have  been  unable  to  get  it  from  the  trustees  who 
held  it  under  the  will  of  the  original  testator  without  administering 
to  his  wife,  still  it  was  a  vested  interest,  and  so  continued  up  to  the 
time  of  his  bankruptcy  in  1839.  It  was  the  same  thing  as  if  he 
had  bought  a  reversionary  interest  belonging  to  a  stranger  about 
which  there  could  be  no  question.  At  the  time  of  the  bankruptcy 
in  1839,  assuming  it  to  be  valid,  the  right  to  the  reversionary 
interest  vested  in  his  assignees.  In  1844,  about  five  years  after  the 
fiat  in  bankruptcy,  the  bankrupt  died,  which  did  not  in  the  least 
affect  the  interest  in  the  assignees,  the  right  being  already  vested 
in  them.  In  1850  the  tenant  for  life  died,  whereby  the  reversionary 
interest  became  an  interest  in  possession,  and  the  assignees  there- 
fore became  entitled  to  a  vested  interest  in  possession  in  the  one 
third  of  the  9002.  It  is  true  they  would  have  been  unable  to  receive 
it  from  the  trustees  until  they  or  some  other  person  had  taken  out 
administration  to  the  wife.  The  defendant  did  administer  to  the 
wife  and  also  to  the  husband,  and  by  such  administration  he  was 
able  to  give  a  good  discharge  to  the  trustees ;  and  he  accordingly 
received  from  them  the  money  as  administrator  of  the  wife  and 
held  the  fund  in  that  capacity,  subject  to  such  right,  if  any,  as  any 
other  person  might  have,  and  only  as  trustee  for  such  other  person. 
The  assignees,  however,  had  the  same  absolute  right  to  receive  the 
money  beneficially  as  the  bankrupt  would  have  had  if  he  had  not 
(1)  27  E.  B.  205  (1  Sim.  376).  (2)  25  R.  R.  1  (1  Russ.  1). 
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D&Bw  become  bankrupt ;  and  the  administrator  of  the  wife  was  a  trustee 
LoKa.  of  the  money  for  the  husband's  representatives.  This  bill  was  filed 
in  December,  1852,  by  the  assignees  against  the  administrator, 
calling  upon  him  to  pay.  The  defendant  insisted  that  the  plaintifiEij 
were  not  entitled  even  as  assignees,  because  the  husband  never 
reduced  the  reversionary  interest  into  possession  and  could  not  have 
done  so.  Now,  for  the  reasons  which  I  have  mentioned,  I  do  not 
think  it  was  necessary  that  the  husband  should  have  reduced  the 
reversionary  interest  into  possession  provided  the  wife  pre-deceased 
him,  as  her  death  vested  all  her  personalty,  her  reversionary  clioses 
in  action,  and  all  her  property  of  a  like  nature  in  her  husband.  In 
fact,  in  this  respect,  reversionary  clioses  in  action  stand  upon  no 
other  footing  than  any  other.  The  reason  why  it  was  impossible 
for  the  husband  to  become  entitled  to  it  immediately  was,  that  it 
was  a  reversionary  chose  in  action  ;  and  unless  both  had  survived 
the  tenant  for  life,  and  Mrs.  Long  had  pre-deceased  her  husband, 
he  could  not  have  reduced  it  into  possession.  The  case  of 
Purdew  v.  Jackson  and  the  other  cases  on  that  subject  have  long 
been  the  standing  authorities,  and  although  there  previously  was  a 
notion  that  there  might  be  a  constructive  reduction,  yet  it  was 
shown  that  that  was  impossible  where  a  tenant  for  life  was 
living ;  and  it  was  merely  because  it  could  not  be  reduced  into 
possession  that  the  representative  of  a  husband  leaving  a  wife 
surviving  would  not  be  entitled.  My  opinion,  therefore,  is  that  there 
being  no  reduction  into  possession  did  not  prevent  the  beneficial 
interest  from  surviving  to  the  husband  or  being  an  absolute 
reversionary  interest  in  his  assignees. 

It  was  next  contended  that,  although  ihejiat  and  proceedings  in 
bankruptcy  took  place  and  the  assignees,  the  plaintiffs,  were 
appointed,  the  adjudication  was,  in  point  of  fact,  invalid,  because 
the  alleged  bankrupt  was  not  a  trader,  and  although  it  purported 
to  be  regular  it  was  invalid  and  good  for  nothing.  It  is  not  disputed 
but  that,  as  the  law  stood  at  the  time  when  the /{n^  issued,  supposing 
there  had  been  no  alteration,  in  order  to  impeach  the  validity  of  a 
bankruptcy,  proceedings  must  be  taken  within  a  certain  time.  If 
a  creditor  intended  to  dispute,  he  was  bound  to  do  so,  within  a 
limited  period,  and  unless  he  did  so,  the  adjudication  was  conclusive. 
That  would  have  been  the  case  here,  but  it  was  argued  that  the 
12  &  13  Vict.  c.  106,  had  altered  the  state  of  circumstances  and  the 
rights  of  parties  with  respect  to  all  bankruptcies.  Now,  that  Act 
expressly  resen^es  the  case  of  parties  under  prior  proceedings  and 
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prevents  them  being  affected  by   it;  the  right,   therefore,  of  the        Drew 

assignees  of  the  bankrupt  which  accrued  to  them  in  1839  vested  in        i^nq. 

them  the  right  to  that  property,  which  was  first  reversionary  and 

then  in  possession,  and  that  right  was  not  affected,  or  taken  away  by 

♦the  passing  of  the  late  statute.      It  would  be  a  monstrous  supposi-       [  •^20  ] 

tion  that  the  Legislature  should,  by  this  ex  post  facto  Act,  take  away 

vested  rights  in  assignees,  which  are,  in  fact,  the  rights  of  creditors, 

and  say  that,  although  the  bankruptcy  was  in  1839,  many  years 

before  the  passing  of  the  Act,  the  adjudication  being  conclusive 

and  the  rights  vested  in  the  assignees,  it  should  have  intended  to 

alter  the  law  retrospectively.    My  opinion,  therefore,  is,  that  the 

12  &  18  Vict.  c.  106,  did  not  affect  the  rights  which  the  assignees 

had,  and  which  entitled  them,  on  the  death  of  the  tenant  for  life, 

to  have  possession  of  this  share  or  legacy.     With  respect  to  giving 

notice,  it  is  true  the  Act  requires  that,  in  order  to  entitle  a  party  in 

an  action  or  suit  to  dispute  the  validity  of  the  bankruptcy,  he  must 

give  certain  notice  ;  but  that  does  not  mean  that  because  you  give  the 

notice,  you  may  dispute  it  when  you  could  not  otherwise.    A  party 

must  have  the  right,  and  the  notice  alone  would  not  confer  that 

right     The  plaintiffs,  therefore,  are  entitled  to  the  relief  which  they 

ask :  that  is,  a  declaration  that  they  are  entitled  to  the  legacy  or 

the  security  upon  which  it  may  be  invested,  and  the  income  accrued 

due  since  the  decease  of  the  tenant  for  life. 


DAY   V.   DAY(l).  i«w. 

Jvns  2,  T). 
(22  L.  J.  Cb.  878— «82 ;  S.  C.  1  Drewry,  669— 575.)  

A  testator  gave  all  his  residuary  estate  to  trustees,  upon  trust  to  pay  the   Kikdbmlby, 
proceeds  to  his  wife  for  life,  aud  after  her  decease  upon  trust  to  sell  the         .  ^^j,  -. 
property  and  to  stand  possessed  thereof,  as  to  one  seventh  part,  in  trust,         ^        ^ 
to  lay  out  and  invest  the  same  in  a  Government  annuity  for  the  life  of  his 
sou,  and  *upon  further  trust  to  pay  such  unnuity  when  and  as  the  same        [  *879  ] 
should  become  payable,  not  by  anticipation,  to  his  said  son,  for  his  life,  for 
his  own  use ;  but  the  testator  declared  that  in  case  his  son  should,  either 
before  or  after  his  (the  testator's)  death,  become  bankrupt  or  insolvent,  or 
should  do  any  act  to  incumber  the  annuity,  then  the  property  was  to  go 
over  to  other  persons.    The  testator's  son  survived  the  testator  and  died  in 
the  lifetime  of  the  tenant  for  life,  without  haviug  become  bankrupt  or 
insolvent  and  without  having  done  any  act  to  incumber  the  annuity :  Held, 
that  his  personal  representatives  were  entitled  to  the  propei  :y  (2). 

Tms  was   a  special  case,  under  Sir  G.  Turner's  A.cfe,  for  the 

purpose    of    having  a   question    determined    under    the   will    of 

(1)  The  report  of  this  case  here  taken      case  in  1  Drew.  569. — O.  A.  S. 
from  22  L.  J.  Ch.  878,  is  more  satis-  (2)  This  case  was  not  followed  in 

factory  than  the  report  of  the  same      Power  v.  Hayne  (1869)  L.  R.  8  Eq.  262, 
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Day  David  H.  Day,  dated  the  29ih  of  June,  1842,  whereby  the  testator 
DAT.  gave  all  his  freehold,  copyhold,  and  leasehold  messuages,  tenements, 
and  hereditaments,  and  all  the  residue  of  his  personal  estate  and 
effects  whatsoever,  to  his  wife,  Mary,  and  his  sons,  T.  H.  Day, 
J.  Day,  and  the  Rev.  J.  D.  Day,  their  executors,  administrators. 
and  assigns,  upon  trust,  to  pay  the  annual  proceeds  thereof  to  his 
wife  for  life,  and  after  her  decease,  upon  trust,  to  sell  and  convert 
into  money  his  said  estates,  and  to  stand  possessed  of  the  proceeds 
thereof,  upon  trust,  as  to  one-seventh  part,  to  lay  out  and  invest  the 
same  in  a  Government  annuity  for  the  life  of  his  son  C.  Day  ;  and, 
upon  further  trust,  to  pay  such  annuity  when  and  as  the  same 
should  become  payable,  not  by  anticipation,  to  his  said  son,  C.  Day, 
for  his  life,  for  his  own  use ;  but  he  declared  that,  in  case  his  son 
C.  Day  should  have  assigned,  incumbered,  or  in  any  manner  dis- 
posed of,  or  anticipated,  or  should  at  any  time  or  times  thereafter 
assign,  incumber,  or  in  any  manner  dispose  of  or  anticipate  the 
said  annuity  so  to  be  purchased  as  aforesaid,  or  any  part  thereof ; 
or  in  case  his  said  son,  C.  Day,  should  at  any  time  or  times  there- 
after, either  before  or  after  the  testator's  death,  become  bankrupt 
or  take  the  benefit  of  any  Act  for  the  Relief  of  Insolvent  Debtors,  or 
do,  or  cause  to  be  done,  any  other  act  which  could,  should,  or  might 
affect  or  incumber  the  said  annuity,  then  and  in  any  or  either  of 
the  said  cases  he  declared  and  directed  that  his  trustees  for  the 
time  being  should  hold  or  stand  possessed  of  the  said  annuity,  upon 
trust,  for  his  three  sons,  T.  H.  Day,  J.  Day,  and  J.  D.  Day,  for 
their  own  use  and  benefit.  The  testator  gave  the  other  six-sevenths 
of  his  property  amongst  his  other  children  and  the  children  of  such 
of  them  as  should  be  deceased. 

The  testator,  at  his  death,  left  his  widow  and  his  son  G.  Day  him 
surviving. 

G.  Day  died  in  January,  1844,  without  having  committed  any  of 
the  acts  specified  in  the  will  of  the  testator.  The  widow  died  in 
January,  1852,  and  the  question  was,  who  was  entitled  to  the  share 
of  G.  Day,  which  was  claimed  by  the  three  sons  of  the  testator, 
to  whom  the  property  was  given  over,  in  the  event  of  any  of  the 
specified  acts  being  done  by  G.  Day ;  the  children  of  the  testator  to 

or  in  In  re  Mahbett  [1891]  1  Ch.  707,  aentatives  may  claim  the  price  or  value 

60  L.  J.  Ch.  279,  64  L.  T.  447,  but  unless  it  is  otherwise  disposed  of  by 

notwithstanding  those  cases  it  seems  the  will:  see  In  re  Rohhim  [1906]  2 

that  where  the  intended  purchase  of  a  Ch.  64 «s,  75  L.  J.  Ch.  751,  affirmed 

testamentary  annuity  is  defeated  by  [1907]  2  Ch.  8,  76  L.  J.  Ch.  531,  9<i 

the  death  of  the  aanuitant,  his  lepre-  L.  T.  755,  C  A. — O.  A.  S. 
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whom  the  other  six-sevenths  were  given  ;   the  representatives  of         Day 
C.  Day,  and  the  next  of  kin  of  the  testator?  d^y. 

Mr.  Bevir  appeared  for  the  three  sons  of  the  testator. 

Mi\  Woodhome,  for  the  persons  entitled  to  the  other  six-sevenths, 
[cited  Bayley  v.  Bishop  (i),  Yatea  v.  Compton  (*^),  and  other  cases, 
which  will  be  found  stated  and  considered  by  the  Lord  Chancellor 
in  Dawson  v.  Hearn  (a)]. 

Mr.  Hohhouse  appeared  for  the  personal  representatives  of 
C.  Day,  and 

Air.  Smytlie,  for  the  next  of  kin  of  the  testator. 

KlNDBRSLEY,    V.-C. : 

The  case  I  have  now  to  decide  is  quite  a  new  case ;  and  there 
being  no  authority,  I  believe,  applicable  to  it  in  specie,  I  must,  to 
the  best  of  my  judgment,  draw  my  conclusion  from  the  principle 
which  seems  to  be  established  by  the  authorities,  which  are,  to  a 
certain  extent,  the  same,  but  differ  in  one  very  material  point, — 
on  which  the  argument  turned.  The  testator,  after  giving  his 
residuary  real  and  personal  estate  to  trustees,  and  directing  the 
income  to  be  paid  to  his  wife,  Mary  Anne  Day,  for  her  life,  directs 
that  after  her  decease  the  whole  of  *his  property  should  be  con-  [  •sso  ] 
verted  and  divided  into  seven  shares;  six-sevenths  are  given  to 
certain  individuals,  about  which  it  is  not  material  to  consider,  but 
their  shares  were,  at  all  events,  vested,  notwithstanding  those 
parties  might  not  have  survived  the  tenant  for  life.  Then  followed 
a  trust  to  invest  one-seventh  in  a  Government  annuity  for  the  life 
of  the  testator's  son,  C.  Day.  So  far  there  was  no  gift  to  him,  and 
then  comes  a  declaration  that,  in  case  G.  Day  should  have  assigned, 
4&c.  (and  these  are  the  same  words  that  are  used  in  the  previous 
gifts),  then  in  trust  for  three  others  of  the  testator's  sons.  It 
seems  that  C.  Day  survived  the  testator,  but  died  in  the  lifetime  of 
the  tenant  for  life,  without  having  either  disposed  of,  anticipated, 
assigned,  or  incumbered  the  annuity,  or  become  bankrupt  or 
insolvent,  or  done  any  act  to  incumber,  or  any  one  of  those  things 
upon  the  doing  of  which  the  testator  expresses  his  intention  that 
the  annuity  should  go  over  to  the  other  sons.  Under  these 
circumstances,  the  tenant  for  life  now  having  died,  and  that  one- 
seventh  having  to  be  disposed  of,  there  are  four  classes  of  claimants. 

(1)  7  E.  E.  132  (9  Ves.  6).  (3)  32  B.  E.  295  (1  Eiiss.  &  My.  606), 

(2)  2  P.  Wms.  309. 

53—2 
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DAT  First,  the  three  sons  to  whom  there  is  a  gift  over  in  the  event  of 
Day.  C.  Day  assioning,  incumbering,  or  disposing  of  the  annuity,  or 
becoming  bankrupt  or  insolvent.  Now,  having  heard  counsel  for 
that  class,  my  opinion  is,  that  they  can  have  no  claim,  because  by 
express  terms  it  is  only  to  take  effect  in  the  event  of  C.  Day  doing 
some  one  or  other  of  those  acts ;  and  if  no  such  act  is  done  by 
G.  Day,  they  cannot  claim,  and  that  appears  to  me  to  exclude  them 
in  the  events  which  have  happened. 

The  second  class  consisted  of  parties  to  whom  the  other 
six-sevenths  were  given.  Now,  it  does  not  at  all  follow  ihat, 
because  there  was  a  failure  of  one  gift,  each  of  the  other  persons 
to  whom  one-seventh  is  given  should  take  a  sixth.  It  may  be  that 
the  gift  fails  and  is  undisposed  of,  but  that  never  can  increase  the 
share  when  only  one-seventh  is  given  to  each.  It  appears  to  me 
that  this  class  is  necessarily  and  clearly  excluded. 

The  difficulty  arises  upon  the  remaining  two  classes,  one  being 
the  representatives  of  Day  himself,  and  tbe  other  the  next  of  kin  of 
the  testator,  who,  of  course,  if  the  gift  to  G.  Day  does  not  take 
effect  would  be  entitled.  I  have  to  consider,  therefore,  whether 
this  gift  took  effect  in  favour  of  G.  Day  in  the  events  which  have 
happened,  and  whether  the  one-seventh  is  undisposed  of  and  goes 
to  the  next  of  kin. 

Now,  the  authorities  have  clearly  determined,  and  the  counsel  for 
the  next  of  kin  admitted  very  fairly,  that  on  the  authority  of 
Bayley  v.  Bishop,  which  comes  nearest  to  this  case  on  the  point 
of  there  being  a  gift  of  a  certain  sum  (it  being  of  no  consequence 
whether  it  is  a  share  of  the  residue  or  not)  to  trustees,  upon  trust, 
to  pay  the  income  to  a  tenant  for  life,  and  after  his  death  a  direc- 
tion to  invest  and  lay  out  the  same,  as  in  this  case,  in  the  purchase 
of  an  annuity  for  the  life  of  A.  B.,  and  a  direction  to  pay  the 
annuity  to  A.  B.  during  his  life,  A.  B.,  if  he  survives  the  tenant  for 
life,  has  a  right  to  say  "  don't  lay  it  out,  but  give  me  the  sum 
itself ;  "  and  even  more  than  that,  if  the  annuitant  should  die  in 
the  lifetime  of  tbe  tenant  for  life,  his  representatives  have  a  right 
to  ask  for  the  fund  out  of  the  assets  in  specie.  Therefore,  those 
cases  establish  this  principle,  that  in  such  a  case,  notwithstanding 
the  direction  to  lay  it  out  in  the  purchase  of  an  annuity  for  the  life 
of  the  party,  and  notwithstanding  that  there  is  no  gift  of  the  fund, 
but  a  direction  to  pay  the  annuity,  which  is  so  purchased,  there  is 
a  vested  interest  in  the  party  to  whom  it  is  directed  to  be  paid,  and 
he,  if  he  survive  the  tenant  for  life,  or  his  representative,  if  he  die 
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first,  would  be  entitled.  The  case  is  the  same  as  a  gift  of  500/.  to  Day 
A.  B.  on  the  death  of  the  tenant  for  life,  which  becomes  a  vested  p^y 
interest  in  A.  B. 

If  that  were  all  in  the  present  case,  there  could  be  no  doubt ;  the 
di£Bculty  here  is,  that  the  testator,  by  reason,  as  I  think  it  may  be 
imagined,  of  mistrusting  the  prudence  of  his  son  Charles  Day,  not 
only  directs  one-seventh  to  be  laid  out  in  the  purchase  of  an 
annuity  for  the  life  of  Charles  Day,  but  further  directs  that  it  shall 
be  only  paid  to  him  as  it  becomes  payable,  and  not  by  anticipation  ; 
he  expresses  his  desire  that  Charles  Day  shall  not  be  entitled  by 
anticipation  to  deprive  himself  of  the  benefit  during  his  life,  but  to 
receive  de  anno  in  annum  the  instalments  *of  the  annuity  as  it  [  *88i  ] 
should  arise  ;  he  clearly  expresses  that  intention  irrespective  of  the 
gift  over.  Now,  without  adverting  to  the  gift  over,  one  question  is, 
whether  the  expression  of  that  intention  varies  the  case  from  what 
it  would  have  been  without  that  expression  of  intention  ;  assuming 
it  was  for  his  own  personal  use,  does  that  vary  the  case  in  principle 
from  those  which  I  have  already  adverted  to?  Suppose  he  had 
survived  the  tenant  for  life,  and  the  annuity  had  been  bought, 
would  it  have  prevented  his  assigning  the  next  day?  and  would  not 
his  assignment  to  a  purchaser  have  conveyed  an  absolute  title  ? 
I  apprehend  it  would.  It  is  true,  in  the  case  of  a  female,  a  clause  of 
anticipation  may  be  superadded,  but  it  is  unknown  to  the  law  that 
it  can  be  done  in  the  case  of  a  male ;  he  has  a  right  to  assign  and 
make  a  good  title  to  it  even  before  it  falls  into  possession.  If, 
then,  there  had  been  no  limitation  over  in  the  event  of  Charles  Day 
assigning  or  incumbering  the  annuity,  I  should  be  clearly  of  opinion 
that  the  expression  of  intention  that  there  should  be  no  assign- 
ment, even  if  it  had  been  a  distinct  prohibition,  would  not  have  pre- 
vented the  case  from  falling  wiihin  the  principle  of  Bayley  v.  Bishopy 
and  the  other  cases. 

What  remains  for  consideration  is,  the  effect  of  the  gift  over  even 
in  the  event  of  an  insolvency  or  bankruptcy.  The  testator  com- 
templated  this — that  Charles  Day  might  become  bankrupt  or  insol- 
vent even  in  his,  the  testator's,  lifetime,  and  such  bankruptcy  or  insol- 
vency would  make  the  seventh  share  or  annuity  to  be  bought  with 
it,  pass  to  the  assignees,  and  so  not  come  to  the  hands  of  Charles 
Day,  and  in  that  event  he  means  the  gift  to  be  to  the  other  three 
sons.  It  appears  to  me  he  contemplated  also,  in  the  language  he 
uses,  that  in  the  life  of  the  testator,  Charles  Day  might  have 
assigned  ;  and  no  doubt  a  man  may  execute  a  deed,  by  which  he 
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Day  means  to  assign  over  to  another,  in  consideration  of  a  sum  of  money, 
Day.  all  the  benefit  derived  under  a  will,  (whether  it  is  valid  or  not  is  not 
necessary  to  discuss,)  or  he  might  do  some  act  besides  becoming 
bankrupt  in  the  life  of  the  testator  and  tenant  for  life,  the  effect  of 
which  would  be,  to  take  the  property  away  from  himself  and  vest  it 
in  some  other  person  claiming  under  him,  and,  therefore,  be  has 
introduced  the  limitation,  and  expressed  a  declaration  that  in  case 
he  should  have  assigned,  &c.  it  should  go  over.  A  material  point 
has  been  suggested  that,  supposing  in  the  testator's  life  or,  aft^r 
his  death,  in  the  lifetime  of  the  tenant  for  life,  Charles  Day  had 
become  bankrupt,  could  there  be  a  doubt,  on  the  construction  of 
the  will,  that  the  three  sons  would  have  been  entitled  to  say — "  give 
us  that  seventh  share  '*  ?  I  think  not.  Indeed,  the  testator  has 
expressed  in  terms— that  if  Charles  Day  before  he  knew  that  any- 
thing had  been  given  to  him,  became  a  bankrupt,  the  gift  was  to 
go  over,  and  then  the  three  other  sons  would  have  been  entitled  to 
an  absolute  vested  interest  on  the  death  of  the  tenant  for  life.  How 
then  is  it  with  respect  to  Charles  Day's  representatives,  or  what 
have  they  after  the  testator's  death?  How  am  I  to  regard  this 
limitation  for  the  purpose  of  determining  when  Charles  Day  had 
a  right  in  that  one-seventh  ?  On  the  death  of  the  tenant  for  life  it 
was  given  to  be  laid  out  by  the  trustees  in  the  purchase  of  a  Govern- 
ment annuity  for  his  life,  and  paid  to  him ;  if  there  had  been 
nothing  more,  that  was  a  vested  interest  in  the  event  of  his  sur- 
viving the  tenant  for  life,  and  the  limitation  over,  in  the  event  of 
his  doing  the  thing  pointed  out,  would  operate  irrespective  of  that 
event,  because  it  would  equally  operate  before  or  after  the  death  of 
the  tenant  for  life, — unless,  indeed,  as  has  been  argued,  you  can 
say  that  the  clause  against  anticipation  and  the  gift  over  in  such 
event,  are  to  be  treated  as  amounting  to  an  express  condition  that 
the  gift  is  not  to  take  effect  at  all  unless  the  party  does  survive  the 
tenant  for  life.  It  does  not  appear  to  me  that  I  can  consider  the 
terms  of  the  bequest  as  expressive  of  a  necessity  to  preserve  the 
share  for  the  personal  benefit  of  Charles  Day.  The  gift  over  affects 
the  principle  upon  which  the  Courts  have  determined,  that  a  direc- 
tion to  lay  out  in  the  purchase  of  an  annuity  makes  it  imperative 
for  the  party  to  survive  the  period  when  such  laying  out  takes  place. 
I  am  of  opinion,  therefore,  that  the  gift  takes  effect,  notwithstanding 
that  Charles  Day  died  before  the  tenant  for  life  ;  and  inasmuch  as 
^  he  died  without  being  bankrupt  or  insolvent,  the  *  event  upon  which 
it  is  given  over  not  having  happened,  the  representatives  of  Charles 
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Day  are  entitled  to  the  one-seventh  share  which  is  now  in  question.  day 
As  to  the  costs,  I  think  that  all  parties  ought  to  have  their  costs  out  ^^y. 
of  this  share. 


ABBOTT  V.   CALTON.  i858. 

(22  L.  J.  Ck  936-937.)  Jnly2^. 

Where  a  purchaser  objects  to  specific  performance  of  the  contract  for  sale    Wood,  V.-C. 
upon  other  grounds  than  those  of  title,  and  fails,  and  the  vendor  does  not         [  93(>  ] 
make  out  his  title  until  after  decree,  the  purchaser  is  liable  to  the  costs  of 
the  vendor's  suit  for  specific  performance,  except  the  costs  of  making  out 
the  vendor's  title. 

Claim  by  vendor,  for  specific  performance  of  a  written  agreement, 
by  the  defendant,  to  purchase  the  "  Three  Crowns  Inn  **  at  Market 
Harborough,  Leicestershire,  for  600/.  At  the  original  hearing,  in 
July,  1861,  the  usual  decree  was  made  for  specific  performance  of 
the  contract,  with  a  reference  to  inquire  whether  a  good  title  could 
be  shown  to  the  premises,  and  when  first  shown.  The  Master, 
by  his  report,  in  November,  1862,  found  that  a  good  title  could 
not  be  made  by  the  plaintiff,  and  the  latter  having  excepted  to  the 
report,  the  exceptions  were  allowed  by  Vice-Chancellor  Turner  in 
December,  1852,  and  the  report  ordered  to  be  reviewed,  and  the 
reference  directed  by  the  original  decree  ordered  to  be  further 
prosecuted  before  the  Judge  at  chambers.  By  the  certificate  of  the 
chief  clerk  in  March,  1853,  approved  by  the  Vicb-Chancbllor,  it  was 
certified  that  a  good  title  could  be  made  by  the  plaintiff ;  and  that 
it  was  first  shown  in  October,  1852.  The  defendant  resisted  the  com- 
pletion of  the  contract  upon  several  grounds,  but  did  not  object  to 
the  plaintiff's  title  until  the  cause  came  into  the  Master's  office, 
and  the  defendant  had  previously  to  the  commencement  of  the 
suit,  tendered  a  draft  conveyance  to  the  plaintiff,  who  had  objected 
to  it.  The  question  of  waiver  of  objection  to  the  title  not  having 
been  raised  by  the  claim,  the  usual  reference  as  to  title  had  been 
made  on  the  authority  of  Clive  v.  Beaumont  (i). 

The  cause  now  came  on  for  further  consideration,  and  the  principal 
question  was  as  to  the  costs  of  the  suit. 

Mr.  Roll  and  Mr.  Metcalfe,  for  the  plaintiff,  contended  that 

the  defendant,  having  resisted  the  performance  of  the  contract  upon 

other  grounds  than  want  of  title,  and  failed,  was  liable  for  all  the 

costs  of  the  suit,  or  at  least,  all  costs  beyond  those  of  making  out 

(1)  7u  B.  B.  H4  (1  De  G.  &  Sm.  397  . 
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Abbott      the  plaintiff's  title.     [They  cited  Croome  v.  Lediard  (i),  Scoones  v. 
Oalton.      Morrell  (j^),  Monro  v.  Tayloi'  (3),  Ahhott  v.  Sworder  (4).] 

Mr,  Bacon  and  Mr.  De  Gex,  for  the  defendant,  submitted  that 
as  there  must  be  a  reference  to  chambers  to  settle  the  conveyance, 
the  matter  was  still  as  much  open  as  it  was  before  the  institution 
of  the  suit,  and  that,  pending  the  settlement  of  the  conveyance, 
the  Court  would  not  deal  with  the  costs.  [They  cited  Wih^m 
V.  Allen  (5),  Wilkinson  v.  Hartley  (6).] 

Wood,  V.-C.  said  he  must  follow  the  rule  laid  down  in  the  cases 
cited  on  behalf  of  the  plaintiff.  The  contest  in  some  degree  arose 
upon  the  question  of  conveyance,  which  was  still  unsettled ;  and 
there  was  reason  to  suppose  that  this  question  might  possibly  have 
been  settled.  But  when  the  claim  was  filed,  other  objections  were 
raised  by  the  defendant  to  the  specific  performance  of  the  agree- 
ment, and  the  defendant  objected  to  complete  at  all,  and  contended 
that  he  was  not  bound  to  take  the  plaintiff's  title.  The  question  of 
title  had  then  passed,  and  the  only  question  was,  as  to  the  convey- 
ance to  be  made  by  the  plaintiff.  If  at  the  hearing  the  defendant 
had  said  that  he  only  objected  to  the  form  of  the  conveyance,  a 
decree  might  have  been  made  to  settle  the  conveyance,  and  the  costs 
of  the  suit  would  have  followed  the  result.  But  the  question  now 
raised  was,  in  fact,  that  there  was  not  any  contract.  This  question 
[  *987  ]  was  ^paramount  to  that  of  title,  and  if  a  question  was  raised  prior 
to  the  question  of  title,  the  vendor  would  not  be  called  upon  to 
perfect  his  title,  and  the  costs  of  establishing  the  prior  question 
would  fall  upon  the  party  who  failed.  The  defendant  has  taken 
his  chance  of  success  upon  the  prior  ground — and,  having  failed, 
must  pay  the  costs  of  the  suit,  except  the  costs  of  the  exceptions 
and  of  the  affidavits  adduced  by  the  plaintiff  in  support  of  his  title. 

(1)  39  K.  E.  195  (2  My.  &  K.    (4)  87  B.  B.  439  (4  De  G.  &  Sin. 
293).  448). 

(2)  49  R.  R.  351  (1  Beav.  251).        (5)  21  R  E.  255  (1  J.  &  W.  611). 

(3)  85  E.  B.  194  (8  Hare,  51).        (6)  92  B,  B.  374  (ISBeav.  188). 
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CATON   V.   LEWIS. 

(22  L.  J.  Oh.  940—947;  S.  C.  1  W.  R.  118.) 

Under  an  order  for  production  of  documents,  the  denial  upon  oath  of  the 
relevancy  of  concealed  passages  will  not  be  sufficient ;  and  upon  the  Court 
itself  ascertaining  that  they  might  possibly  refer  to  the  questions  at  issue, 
an  order  was  made  upon  the  defendant  *for  the  production  of  the  concealed 
passages,  with  costs. 

This  suit  was  instituted  by  cestuis  que  trust  to  remove  the  trustee 
and  to  make  him  responsible  for  a  breach  of  trust.  The  defendant, 
in  the  schedule  to  his  answer,  set  out  various  documents,  which  he 
admitted  to  be  in  his  possession  and  submitted  to  produce.  Under 
the  usual  order  several  documents  were  produced,  among  which 
were  two  letters,  in  each  of  which  passages  were  sealed  up  to 
prevent  inspection,  and  the  defendant  refused  to  allow  them  to  be 
uncovered  on  the  ground  that  they  related  to  family  affairs  and  did 
not  relate  to  the  matter  at  issue. 

Mr,  R.  Palmer  and  Mr.  Greene,  for  the  plaintiff,  now  moved  to 
commit  the  defendant  for  disobeying  the  order  to  produce. 

Mr.  Selwyn : 

The  defendant  has  upon  affidavit  denied  the  relevancy  of  the 
passages  sealed  up,  and  that  denial  upon  oath  ought  to  satisfy  the 
plaintiff,  and  it  ought  also  to  entitle  the  defendant  to  the  same 
protection  as  if  the  objection  had  been  taken  by  the  answer. 

The  Mastisb  of  the  Bolls  : 

The  letters  have  been  left  with  me,  and  after  inspecting  the 
passages  sealed  up,  I  think  they  may  possibly  have  reference  to  the 
question  at  issue,  and  that  the  plaintiff  is  entitled  to  see  them.  I 
shall,  however,  not  make  any  order  for  committal,  but  I  shall  direct 
the  defendant  to  produce  the  whole  of  the  letters,  and  he  must  also 
bear  the  costs  of  the  application. 


1853. 
/a».7,13,15. 

ROMILLY, 
M.K. 

[946] 
[  •947  ] 


In  be  PROPERT'S  PURCHASE  (1). 

(22  L.  J.  Oh.  948—949 ;  S.  C.  1  W.  E.  237.) 

Leases  were  granted  to  A.  B.  for  certain  teims  of  years.  He  subdemised 
to  C.  D.  for  the  terms,  less  ten  days.  0.  D.  mortgaged  to  E.  F.  &  Co.  for 
securing  money,  and  subdemised  for  the  last-mentioned  terms,  less  one 
day,  with  a  power  of  sale,  and  covenanted  to  assign  the  last  day  of  each 

(1)  Itappearsfrom  the  judgment  of      420)   that  the  mortgage  in  this  case 
Woop,  V.-O.  in  In  re  (Jurptuter  (Kay,      also  contained  the  usual  covenant  by 


1853. 
March  9. 

Knight 
Bruce, 

TuaNKR, 
L.JJ. 

[948] 
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In  re  term  to  a  pui'chaser.      The  mortga}>;ee8  (E.   F.   &  Co.)  Bold   to  Q.  II. 

Propbbt'b  and  assigned    the    mortgage  terms.     G.   H.  then    bought    of  A.  B.  the 

improved  ground  rents,  and  took  an  assignment  of  the  leases  gi  anted  to 
him.  0.  D.,  the  mortgagor,  being  abroad,  G.  H.  petitioned  under  the 
Trustee  Act  (13  &  14  Vict.  c.  60)  that  the  Court  would  vest  the  last  day  of 
each  of  the  terms,  created  by  the  underlease  to  C.  D.  in  the  petitioner :  but 
the  Court,  concurring  in  the  opinion  of  Wood,  Y.-C,  dismissed  the  petition. 

This  was  a  petition,  under  the  Trustee  Act,  1850  (the  13  &  14  Vict, 
c.  60),  which  stated  that  by  six  several  indentures  of  lease,  dated 
respectively  14th  of  February,  1845,  made  between  Charles 
Proctor,  Esq.  of  the  one  part  and  William  Kingdon  of  the  other 
part,  six  several  messuages  situate,  &c.,  were  demised  to  W.  Kingdon, 
his  executors,  administrators  and  assigns,  from  Christmas,  1844, 
for  the  respective  terms  of  ninety-two  years  and  three-quarters,  less 
ten  days,  at  and  subject  to  certain  rents  and  covenants  ;  that  by  an 
indenture,  dated  the  1st  of  February,  1847,  made  between  William 
Kingdon  of  the  one  part,  and  Sir  Claude  Scott  &  Co.  the  bankers, 
of  the  other  part,  all  the  same  messuages  and  premises,  with  other 
hereditaments,  were  granted,  assigned,  and  demised  to  Scott  &  Co., 
their  executors,  administrators  and  assigns,  for  all  the  residue  of 
the  same  terms  of  years  granted  by  the  leases  of  the  14  th  of  February, 
1845,  **  save  and  except  the  last  day  of  each  of  the  said  several 
terms,"  subject  to  a  proviso  for  redemption  on  payment  of  the 
principal  and  interest  at  the  times  mentioned ;  and  upon  default  it 
was  declared,  that  it  should  be  lawful  for  the  mortgagees  at  any 
time  thereafter,  without  prejudice  to  their  right  to  foreclosure,  or  to 
the  exercise  of  any  other  rights  of  a  mortgagee,  if  they  should  think 
proper,  to  sell  the  hereditaments  by  auction  or  by  private  contract, 
&c.,  and  out  of  the  money  raised  to  pay  expenses,  the  mortgage- 
money,  and  interest,  and  the  surplus,  if  any,  to  the  mortgagor. 
And  the  deed  contained  a  covenant  by  William  Kingdon  with  the 
mortgagees,  their  executors,  administrators  or  assigns,  that  he 
would,  if  any  sale  were  made  under  the  power,  if  required,  "  assign 
and  dispose  of  the  said  pieces  or  parcels  of  ground,  messuages,  or 

the  mortgagor  to  stand  possessed  of  and    Meaghtr^     Contrad    (18^9)     ^lO 

the  nominal  reversion  in  trust  for  the  Ch.  D.  508,  58  L.  J.  Ch.  339.  60  L.  T. 

mortgagee  and  his  assigns  in  case  a  487,   but    in    mortgages   made   since 

sale  was  made  under  the  power.     The  1881,  iho  declaration  of  trust  by  the 

omission  of  that  claiise  from  this  report  mortgagor  should   now   be  sufficient 

seems  unnccountable.     In  mortgages  to  meet  the  difficulty  :    London  and 

under    Lord    Cranworth'a  Act  made  Cuuvtt/  Banking  Cowjtani/  v.  GtManI 

between  the  28th  August,  1860,  and  [1897]   1   Ch.  642,  66  L.  J.  Ch.  261, 

the   1st  January,  1882,  the  omission  76  L.  T.  277.— O.  A.  S. 
may  be  immaterial :  see  In  rt  Soloman 
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tenements,  and  other  hereditaments  and  premises,  for  the  then         lure 

P  ROPK  RT'  8 

residues  of  the  terms  created  by  the  said  indentures  of  lease,  as    pubghase. 
such  purchaser  or  purchasers  shall   direct."     The  petition   then 
stated  the  death  of  one  of  the  mortgagees  and  the  sale,  by  private 
contract,  by  the  survivors,  pursuant  to  the  power,  of  the  leasehold 
hereditaments  comprised  in  the  leases  and  contained  in  the  mort- 
gage ;  and  that,  by  a  deed,  dated  the  8th  of  July,  1852,  made  between 
them  of  the  one  part  and  John  Propert,  Esq.,  the  petitioner,  of  the 
other  part,  the  same  were,  in  consideration  of  5,100Z.,  assigned  to 
him  for  all  the  residue  and  remainder  of  the  *terms  of  years  granted       [  *»*»  ] 
and  demised  by  the  mortgage  deed  of  the  1st  of  February,  1847, 
subject  to  the  rents  and  covenants  in  the  original  leases ;  that  in 
June,  1852,  the  petitioner  purchased  of  Charles  Proctor  (the  lessor), 
for  6,0002.,  the  improved  ground  rents  of  50/.  each  for  the  six  houses 
demised  by  the  six  leases,  and  thereby  became  the  owner  of  the 
premises  for  all  the  residues  of  the  terms  of  ninety- two  years  and 
three-quarters  created  by  the  leases  under  which  Charles  Proctor 
held  the  same,  dated  the  14th  of  January,  1845.     The  petition  then 
submitted  that,  under  these  circumstances,  William  Kingdon  (the 
lessee  and  mortgagor)  was  a  trustee  for  the  petitioner  of  the  last 
day  of  each  of  the  terms  granted  by  the  leases  of  the  14th  of 
February,  1845,  and  that  the  petitioner  was  entitled  to  have  an 
assignment  executed  to  him  of  the  last  day  of  each  such  terms ;  and 
stated  that  William  Kingdon  was  then  residing  in  France  and  out 
of  the  jurisdiction  of  the  Court.     It  was  then  prayed  than  it  might 
be  ordered  that  the  six  houses  and  the  appurtenances  should  be 
vested  in  the  petitioner  for  the  last  day  of  each  of  the  terms  granted 
by  the  leases  of  the  14th  of  February,  1845. 

Mr.  KldeHoUy  in  support  of  the  petition,  stated  that  the  matter 
had  been  brought  before  Vice-Chancellor  Wood,  who  had  declined 
to  make  any  order,  but  gave  permission  for  it  to  be  mentioned 
to  their  Lordships.  The  learned  counsel  submitted  that,  although 
the  case  did  not  come  in  words  within  the  scope  of  the  Trustee  Act, 
yet  it  did  so  in  spirit,  for  there  could  be  no  doubt  that  the  mortgagor 
was  a  trustee  of  the  remaining  terms  of  one  day  each  for  the  pur- 
chaser, and  as  such  would  be  compellable,  by  a  suit  in  this  Court, 
to  assign  them  ;  and  if  the  Court  did  not  make  the  order  asked,  the 
petitioner  must,  in  order  to  make  a  complete  title  in  himself  to  this 
valuable  property,  for  which  a  sum  of  no  less  than  11,000/.  had  been 
paid,  file  a  bill  for  the  specific  performance  of  the  covenant  to  assign 
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these  reversionary  terms  contained  in  the  mortgage  deed.  Vice- 
Chancellor  Wood  expressed  doubts  on  the  propriety  of  making  the 
order,  and  therefore  declined  to  make  it,  but  said  that  perhaps  other 
Judges  of  the  Court  might  see  their  way  to  comply. 


Lord  Justice  Knight  Bruce  : 

Vice-Chancellor  Wood  has  already  doubted  on  this  point,  and 
certainly,  I  think,  with  very  good  ground.  What  is  asked  is,  in 
effect,  this :  to  make  a  decree  for  specific  performance  of  this 
covenant  without  the  defendant,  or  the  person  who  should  be 
defendant,  in  the  suit,  having  any  notice  of  what  is  done.  Hard 
cases  are  known  to  make  bad  law,  and  I  think  we  had  better  not  so 
act  in  this  hard  case  as  to  make  bad  law.  With  every  wish  to  do 
what  is  asked,  my  learned  brother  and  myself  agree  that  it  is  quite 
out  of  the  question  to  comply.  I  never  before  heard  that  a  covenant 
to  assign  makes  a  covenantor  a  trustee  ;  and  if  it  were  so,  I  see  no 
reason  why  a  man  who  has  covenanted  to  pay  debts  should  not  be 
held  to  be  a  trustee  of  his  own  estate  for  the  payment  of  his  own 
debts.     I  think  the  petition  must  be  dismissed. 

Lord  Justice  Turner: 

I  entirely  concur,  that  no  such  order  as  is  asked  can  be  made, 
and  that  therefore  the  application  must  be  refused. 


1853. 
May  7. 

Turner, 

Knight 

Hruce, 

L.JJ. 

[959] 


In  Bin  The  LAMBETH  CHAEITIES  (1). 

(22  L.  J.  Ch.  959—961.) 

A  testator  gave  rents  and  profits  to  the  parson  and  churchwardens  of  a 
parish,  to  be  given  and  disposed  of  to  and  among  the  most  needy  and  poor 
people  of  it,  according  to  the  discretion  of  the  parson  and  churchwardens 
for  the  time  being.  By  a  scheme,  half  was  directed  to  be  applied  in  main- 
taining certain  schools,  and  half  in  pensions  to  aged  and  necessitous 
paiishiuners.  Under  the  Church  Building  Act,  the  jiaiish  was  divided  into 
thirteen  districts,  the  mother  church  being  one ;  and  the  Master  directed, 
in  amending  the  scheme,  that  the  charity  estate  should  be  divided  among 
the  several  districts,  and  that  aB  the  pensions  became  vacant,  the  money 
should  be  applied  by  the  local  incumbents  and  churchwardens  respectively 
for  educaticm  of  the  poor,  but  so  that  half  the  pensions  assigne<l  to  each 
district  should  be  retained.  One  of  the  Vice -Chancellors  modified  this 
order  by  directing  that  the  proceeds  of  vacant  pensions  should  be  at  the 
discretion  of  the  incumbents  and  churchwardens  for  education  or  pensions 


(I)  lu  re  Campden  Chanties  (1880)  18  Ch.  D.  310,  50 L.  J.  Ch.  646,  45  L.  T.  152- 
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according  to  the  wants  of  the  districts :  Held,  upon  appeal,  that  the  view  In  le 

of  the  Master  was  correct,  and  that  it  was  the  duty  of  the  CJourt  to  have  "^'w^ 

T  A  M  H  K*  I*  H 

regard  to  the  primary  intention  of  the  testator,  namely,  the  benefit  of  poor     Chabitibs 
and  needy  persons  of  the  parish. 

This  cause  came  before  the  Court,  upon  an  appeal  from  a  decision 
of  Vice-Chancellor  Kindbrsley.     The  suit  was  of  long  standing,  and 
related  to  the  administration  of  the  Wallcott  estate  belonging  to  the 
parish  of  St.  Mary,  Lambeth,  and  its  several  districts.     All  the  facts 
needful  to  be  stated  are,  that  Edward  Wallcott,  citizen  and  haber- 
dasher of  London,  by  his  will,  dated  the  8rd  of  January,  1667,  gave 
the  rents  and  profits  of  seventeen  acres  of  freehold  land,  and  one 
acre  of  copyhold  land,  covered  with  buildings,  to  his  father  for  life, 
and  after  his  decease,  as  to  one  moiety  thereof,  to  the  parson  and 
churchwardens  of  the  parish  of  Lambeth  and  their  successors  for 
ever,  and  directed  the  rents  and  profits  of  that  moiety  ''  to  be  given 
and  disposed  of  to  and  among  the  most  needy  and  poor  people  of 
the  said  parish,  according  to  the  discretion  of  the  parson  and  church- 
wardens of  the  same  parish  for  the  time  being."      By  an  Act, 
1  Geo.  IV.  c.  82,  it  was  enacted,  that  the  rents  and  profits  should 
be  disposed  of  and  applied  as  near  to  the  intention  of  the  will  as 
might  be.    In  1834  a  scheme  was  approved,  by  which  half  tjje  then 
amount  of  annual  rents,  namely,  250Z.  a  year,  should  be  applied  for 
the  maintenance  of  certain  schools,  and  250^  a  year  in  pensions  to 
sixteen  aged  and  necessitous  persons  *of  the  parish,  of  unexception-       [  •96o  j 
able  character,  of  sixty  years  old  or  above,  housekeepers  of  the 
parish  at  a  rent  of  not  less  than  201.  a  year  during  seven  years,  and 
who  had  never  received  parochial  relief,  and  who  belonged  to  the 
parish.     The  funds  increased,  and  so  in  proportion  the  pensioners 
and  schools  were  increased.     The  parish  was  divided  into  thirteen 
districts  under  the  provisions  of  the  Church  Building  Acts ;  and 
upon  a  reference  sent  to  Master  Tinney  upon  the  modification  of  the 
scheme,  he  decided  that  the  Wallcott  estate  should  be  apportioned 
among  the  thirteen  districts  into  which  Lambeth  was  at  present 
divided,  and  that  as  those  portions  of  the  trust  estate  which  had 
(under  a  former  scheme)  been  assigned  to  pensioners  would  become 
vacant  by  deaths,  &c.,  the  monies  thus  released  should  in  conse- 
quence of  the  great  need  of  educational  endowment,  be  placed  at 
the  discretion  of  the  local  incumbent  and  churchwardens  of  each 
district,  and  so  be  assignable  for  the  education  of  the  poor,  provided 
that  at  least  one-half  of  the  pensions  assigned  to  such  district  should 
be  retained.    Yice-Ghancellor  Kindbrsley  confirmed  Master  Tinney's 
report,   with  this  modification:  that  the  proceeds  of  all  vacant 


846  1858.     CH.     22  L.  J.  CH.  960.  [r.r. 

In  re         pensions  should,  in  accordance  with  the  terms  of  the  founder's  will, 
Thb 
Lambeth     be  at  the  discretion  of  the  parson  and  churchwardens,  and  so  assign- 

Charitibb.    ^Y)le  either  for  education  or  for  pensions,  according  to  the  wants  of 

each  district.     From  this  decision  of  the  Vick-Chancbllor,  the  Rev- 

Mr.  Dalton,  the  rector  of  the  mother  church,  and  the  churchwardens 

appealed,  insisting  that  the  report  of  Master  Tinney  ought  to  be 

affirmed  as  more  in  accordance  with  the  founder's  intention.     On 

the  other  hand,  the  district  incumbents  were  in  favour  of  the  Vice" 

Chancellor's  view. 

Mr.  Bacon  and  Mr.  li.  IF.  E.  Forater,  for  the  appellants. 

Mr,  Glasse,  Mr,  Rogers,  and  Mr.  Martineau,  for  the  district 
incumbents,  who  were  the  respondents. 

Mr,  Wickens,  for  the  Attorney-General,  supported  the  view  of 
the  respondents. 

Lord  Justice  Knight  Bruce  : 

It  is  always  with  the  most  unaffected  diffidence  that  I  differ  from 
the  judgment  of  Yice-Chancellor  Einderslbt,  and  on  occasions 
when  I  do  differ  from  him  upon  subjects  of  this  nature,  upon  which 
on  every  ground  he  is  so  well  fitted  to  form  a  judgment,  it  is  with 
particular  distrust.  But  so  far  as  I  may  say  so,  consistently  with 
my  respect  for  him,  having  no  doubt  upon  the  subject,  I  am  pre- 
pared now  to  dispose  of  it ;  and  I  am  rather  encouraged  in  doing 
so,  because  I  am  about  to  act  in  conformity  with  another  judgment 
entitled  to  the  very  highest  respect — I  mean  the  judgment  of 
Master  Tinney.  Now,  the  provision  which  was  directed,  according 
to  the  former  scheme,  to  be  granted  to  certain  poor  persons,  seems 
to  be  regulated  by  so  much  good  sense,  so  much  propriety,  so  much 
regard  to  the  interests  of  society,  that  it  cannot,  in  my  opinion,  be 
questioned  that  these  are  solid  advantages  tending  to  encourage 
meritorious  and  industrious  conduct  amid  the  privations  and 
temptations  of  poverty.  A  charity,  therefore,  so  excellently 
regulated  as  this  was,  is,  in  my  opinion,  a  blessing.  It  is  not  the 
less  proper  that  it  comes  directly  and  popularly,  as  well  as  legally, 
within  the  meaning  of  the  words  used  by  the  testator.  The  other 
most  useful  object,  which  is,  in  a  sense,  in  competition  with  this, 
is  the  education  of  the  poor  children  of  the  parish,  provision  for 
which  is  also  a  great  blessing,  as  I  take  it,  under  wise  and  judicious 
regulations.  It  must  not  be  forgotten,  however^  that,  though  a  part 
of  this  fund  is  employed  for  this  object,  yet  it  is  rather  by  a  deflexion 
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from  the  true  meaning  of  the  language  and  the  proper  intention  }^  » 
of  the  original  founder  than  in  direct  pursuance  of  it — a  defleidon,  Lamreth 
perhaps,  which,  if  it  had  had  a  worse  object,  could  hardly  have  been 
altogether  excusable.  Fortunately,  however,  the  defieidon,  if 
deflexion  it  be,  is  now  sanctioned  by  the  law.  Still,  it  seems  to  me, 
with  great  deference,  that,  when  there  is  a  question  as  to  which  of 
the  two  objects  the  fund  is  to  be  applicable,  we  ought  to  favour  the 
most  direct  and  obvious  object  of  the  testator.  It  seems  to  me 
that,  agreeing  with  the  propriety  of  administering  the  charity,  to  a 
certain  extent,  by  providing  for  the  poor  children  of  the  parish  the 
inestimable  blessing  of  education,  it  is  not  required  by  the  due 
administration  of  this  will,  or  by  the  wants  of  the  parish,  or  by  *the  ^  **'^^^  ^ 
interests  of  society,  wholly  to  apply  the  funds  of  the  charity  to  that 
purpose.  My  opinion  is,  that  the  other  excellent  and  valuable  pur- 
pose which  I  have  already  mentioned  may  be  carried  out  without 
giving  up  the  object  of  education.  I  differ  with  great  deference  from 
the  Vice-Chancellor,  as  I  should  have  done  from  Master  Tinney  if 
he  had  coincided  with  the  Vice-Chancellor,  but  I  am  disposed  to 
adopt  the  view  of  the  Master. 

Lord  Justice  Turnbb  : 

I  need  hardly  say  that  I  always  differ  with  great  regret  from  the 
judgment  of  Vice-Chancellor  Einderslbt,  and  more  especially  upon 
a  subject  of  this  nature,  to  which  I  know  he  has  given  his  particular 
attention.  It  is  my  duty,  however,  to  form  the  best  opinion  I 
can  upon  the  subject  myself.  Now,  it  has  been  argued  as  if  in  this 
case  we  were  not  entitled  to  disregard  the  scheme  of  1884.  I  pay 
no  attention  to  that  argument.  The  question  is,  what  was  the 
intention  of  the  testator  ?  He  has  by  his  will  directed  the  rents 
and  profits  of  a  moiety  of  his  estate  to  be  given  to  the  rector  and 
churchwardens,  to  be  disposed  of  by  them  to  and  among  the  most 
needy  and  poor  people  of  the  parish,  according  to  their  discretion. 
The  question  is,  whether  there  can  be,  and  whether  this  Court  ought 
to  sanction  it,  an  application  of  the  funds  for  the  purposes  of 
education,  if  the  Court  is  satisfied  that  that  purpose  was  not  the 
primary  purpose  of  the  testator  ?  That  primary  purpose  was  that 
the  application  of  the  funds  should  be  in  aiding  and  maintaining 
the  poor  and  needy  persons  of  the  parish.  But,  I  think,  when  we 
look  at  this  will,  that  it  is  impossible  to  doubt  but  that  the  primary 
intention  was  to  relieve  the  poor  persons  by  a  distribution  among 
them  of  the  rents  and  profits,  and  not  by  applying  the  funds  to 
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the  education  of  the  children.  To  that  view  I  think  it  my  duty  to 
conform.  Now,  it  is  said  that  this  cannot  be  done,  because  in  one 
of  the  districts  into  which  the  parish  is  divided — namely,  Norwood — 
there  is  but  one  pensioner,  and  that  there  is  no  provision  for 
education.  What  is  the  consequence  of  this?  Why,  that  the  fond 
is  scarcely  sufficient  for  the  primary  purpose  which  the  testator 
intended  to  carry  into  effect,  and  this  being  so,  is  it  right  to  apply 
the  funds  to  other  than  the  primary  purpose?  I  think  not,  and, 
therefore,  that  tlie  Court  ought  not  to  direct  the  application  of  this 
fund  to  the  purposes  of  education  without  the  primary  object  of  the 
testator  being  first  carried  into  effect.  Upon  this  principle,  I  think 
this  fund  ought  not  to  be  applied  otherwise  than  the  Court  will  allow 
it  to  be  applied.  I  am  of  opinion  that  the  conclusion  of  Master 
Tinney  is  the  right  one,  and  that  his  report  in  this  respect  must  be 
restored. 


1853. 
June  7, 


WHITEHEAD  v.    EENNETT. 


KiNDEBSLET, 
V.-C, 

[  1020  ] 


(22  L.  J.  Ch.  1020—1022;  S.  0.  nom.  WhiUhead  v.  BenneU,  it  seems  rightiy, 

1  Eq.  E.  561 ;  1  W.  B.  406 ;  21  L.  T.  O.  S.  I?.-*.) 

A  testator  gave  and  devised  to  trustees  all  his  freehold,  leasehold  and 
personal  property,  upon  trust  to  sell,  and  the  money  arising  from  such  sale 
was  to  be  invested  for  the  benefit  of  his  three  daughters ;  the  interest 
thereof  to  be  paid  to  each  of  them  for  their  lives,  and  on  the  decease  of 
each  of  them  one  half  of  the  fund  or  share  to  be  paid  to  the  children  of  each 
daughter  so  dyiug,  at  the  age  of  twenty-one,  and  the  other  half  to  such 
grandchildren  for  life  only,  and  afterwards  to  their  children  at  twenty-one : 
Held,  that  the  gift  to  the  children  of  grandchildren  was  void  for  remote- 
ness ;  that  the  daughters  did  not  take  an  ahsolute  intei-est,  and  that  the 
undisposed  of  portion  of  the  real  property  went  to  the  testator's  heir. 

Samuel  Barker,  by  his  will,  dated  the  21st  of  November,  1834, 
appointed  Joseph  Todd,  Edward  Loyd,  Benjamin  Braidley  and 
Eobert  Bennett,  to  be  his  trustees  and  executors,  to  whom  and  their 
heirs,  executors  and  administrators  he  gave,  devised  and  bequeathed 
all  his  freehold,  leasehold  and  personal  property  upon  trust  to  sell, 
when  and  as  they  should  think  proper.  The  testator  then  gave 
several  annuities  and  legacies,  and  continued :  "  All  the  money 
arising  from  the  sale  of  my  freehold  and  leasehold  estates,  and  the 
money  arising  from  my  personal  estate  not  consisting  of  money,  as 
well  as  all  my  monies,  to  be  invested  for  the  benefit  of  my  three 
daughters,  Maria  Whitehead,  widow,  Anne  Bennett,  wife  of  Robert 
Bennett,  and  Mary  Bennett,  wife  of  Charles  Bennett,  and  the 
interest  thereof  to  be  paid  to  each  of  my  said  daughters  during  their 
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respective  natural  lives  without  the  controul  of  their  husbands,  and  Whitehead 
on  the  decease  of  each  of  them  *I  do  will  and  direct  that  one-half  of     rek^btt. 
the  fund  or  share  from  which  interest  or  the  income  thereof  is  hereby      [  *i02i  ] 
directed  to  be  paid  to  the  parent  respectively  for  life  as  aforesaid, 
shall  be  paid  to  the  children  of  each  of  my  daughters  so  dying, 
equally,  at  the  age  of  twenty-one  years.    And  it  is  my  will  that  the 
interest  of  the  other  half  shall  be  paid  to  the  children  of  each  of  my 
daughters  for  their  respective  lives,  and  on  the  decease  of  my  said 
grandchildren  respectively,  the  share  of  which  they,  my  said  grand- 
children, are  only  to  receive  the  interest  thereof  for  life  as  aforesaid, 
to  be  paid  to  their  children  respectively  when  and  as  they  attain 
their  respective  ages  of  twenty-one  years." 

The  testator  died,  leaving,  his  three  daughters,  Maria,  Anne  and 
Mary  surviving  him. 

Maria  and  Anne  were  still  living  and  were  defendants  to  the  suit, 
but  Mary  died  in  1837,  before  the  suit  was  instituted,  leaving  four 
children,  who  were  also  made  defendants. 

There  were  several  great-grandchildren  of  the  testator,  one  of 
whom  was  bom  after  the  testator's  death. 

The  first  question  was,  whether  or  not  the  gift  to  the  testator's 
great-grandchildren  was  void  for  remoteness.  The  next  question 
was,  whether  the  three  daughters  of  the  testator  took  absolute 
interests  under  the  will.  There  was  also  a  question  as  to  the  rights 
of  the  children  of  Anne,  inasmuch  as  some  of  them  might  die  in 
their  mother's  lifetime,  but  which,  under  the  circumstances,  it  was 
not  necessary  to  decide  at  present. 

Mr.  Daniel  and  Mr.  Berkeley  opened  the  case  on  behalf  of  the 
trustees. 

Mr.  FoUett  and  Mr.  Bazalgette,  on  behalf  of  the  daughters  of  the 
testator,  contended  that  they  took  an  absolute  interest  in  the  property 
left  by  the  testator,  and  that  the  gift  to  the  great-grandchildren, 
being  to  the  children  of  unborn  children,  was  void  for  remoteness 
The  following  cases  were  cited :  Ring  v.  Hardtiick  (1),  Mayer  v. 
Townsendl^)^  Campbell  v.  Browtirigg(s),  Harvey  v.  Stracey  (4), 
Carver  v.  Bowles  (6). 

Mr.  Bacon  and  Mr.  Shapter,  for  the  eldest  son  of  Mary,  the 

(1)  fiO  E.  E.  202  (2  Beav.  352).  (4)  Ante,  p.  688  (1  Drew.  73). 

(2)  52  E.  E.  180  (3  Beav.  443).  (5)  34  E.  E.  102  (2  Eubs.  ft  My.  301). 

(3)  65  B.  B.  390  (1  Ph.  301). 
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Whitvhbad  deceased  daughter,  submitted,  that  upon  the  death  of  the  daughters 
Rknkktt.     of  the  testator  their  interest  was  exhausted,  and  that  the  heir  of 
Mary  took  the  undisposed  of  share  of  the  real  estate,  as  real  estate 
and  not  as  personalty:  Johnson  v.  Woods  (i),  Fitch  v.  Weber (2). 

Mr.  James,  Mr.  Smythe,  Mr.  Haddan,  Mr.  Hodgson  and  Mr.  Bury 
appeared  for  different  defendants. 

KiNDBRSLBY,   V.-C.  : 

It  seems  impossible  to  argue  that  the  limitation  to  the  great- 
grandchildren is  not  void.  Indeed,  that  question  has  scarcely  been 
pressed.  There  is  no  doubt  whatever  about  this  general  principle, 
that  if  a  residue  or  sum  of  money  by  way  of  legacy,  be  given  or 
appointed  to  A.  by  a  testator  in  the  first  instance,  and  then  there  is 
a  modification  of  that  gift,  or  a  limitation  over  for  the  benefit  of 
persons,  the  issue  of  the  parties,  although  those  subsequent  limita- 
tions may  fail,  no  doubt,  the  first  gift,  which  was  an  absolute  gift, 
would  prevail,  no  matter  whether  it  was  a  gift  or  an  appointment 
under  a  power.  The  question  here,  then,  really  is  this,  whether 
there  is  such  a  gift  to  the  party  in  the  first  instance,  as  to  come 
within  the  principle  and  the  authorities  cited  ?  Is  there  a  gift  to 
one  daughter  or  to  each  of  the  daughters  of  a  third  part  of  the 
money,  and  then  a  limitation  of  the  share  thus  given  in  the  first 
instance  absolutely,  in  such  a  form  as  that  it  falls  within  the 
principle,  so  as  to  make  each  of  the  daughters  entitled  to  the  benefit 
of  the  first  absolute  gift  ?  In  the  first  place,  it  is  very  questionable 
whether  a  direction  to  invest  for  the  benefit  of  the  daughters  subject 
[  •i<>22  ]  to  *these  limitations,  would  amount  to  an  absolute  gift.  It  seems 
clear  that  a  gift  to  invest  for  the  benefit  of  A.,  B.  and  C.  would  be 
enough  if  it  stopped  there,  but  it  does  not  follow  that  a  mere 
direction  to  invest,  followed  by  the  limitations  in  this  will,  would  be 
an  absolute  primary  gift,  but  where  there  is  a  gift  to  invest  for  the 
benefit  of  daughters,  how  can  I  say  the  testator  meant  to  make  an 
absolute  gift  to  the  daughters  as  joint  tenants,  and  then  to  go  on 
and  limit,  not  that  gift  in  joint  tenancy,  but  one  half  of  the  third 
share  to  the  children  of  one,  and  then  as  to  the  other  moiety  of  that 
third,  to  the  children  of  that  one  for  life  ?  Can  I  say  that  the 
testator  meant  it  to  be  an  absolute  gift  with  that  sort  of  limitation, 
even  if  it  were  a  joint  tenancy?  What  he  meant  was,  that  this 
money  should  be  invested  for  the  benefit  of  his  daughters,  and  then 

(1)  2  Beav.  409.  (2)  77  fi.  IL  5G  (6  Hare,  145). 
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he  directs  how  they  are  to  derive  that  benefit.    He  does  not  express   Whitehead 

that  he  has  given  a  share  to  each  for  life ;  he  carefully  abstains     renxett. 

from  that,  and  speaks  of  it.  as  the  share,  the  income  of  which  is 

given  to  the  daughter  for  life.    Therefore,  I  think,  taking  all  the 

will  together,  though  I  admit  that  a  clear  direction  to  invest  for  the 

benefit  of  A.,  B.  and  G.  would  be  an  absolute  gift  to  them,  yet  that, 

in  this  case,  there  is  not  an  absolute  gift  to  the  daughters,  and  that 

the  principle  of  the  cases  cited  is  not  impeached.     I  acted  on  this 

principle  myself  in  the  case  of  Harvey  v.  Stracey,  and  should  do 

BO  again  if  the  same  circumstances  occurred ;  but  I  do  not  consider 

this  case  within  the  principle.    I  ought  to  have  observed  that  the 

other  question,  as  to  the  rights  of  the  children  of  Anne,  does  not 

arise.     I  think  I  am  bound  to  say  that  it  is  clear,  whatever  the 

testator  does  not  dispose  of  goes  to  the  heir  of  the  testator  qua  heir, 

because  he  is  entitled  to  every  portion  of  the  testator's  real  estate 

which  is  undisposed  of.     There  was  the  case  of  Fitch  v.  Weber, 

where  the  testator  charged  his  estate  for  the  benefit  of  certain 

persons,  and  it  was  held  that  the  heir  was  entitled  to  the  benefit  of 

what  was  undisposed  of,  because  it  was  part  of  the  testator's  real 

estate,  and  he  is  entitled  to  it  whether  conversion  has  taken  place 

or  not. 


In  re  THOMAS.  issa. 

(22  L.  J.  Ch.  1075—1076.)  '^A^H! 

Two  iufants  having  been  sent  to  England  for  their  education,  by  their 
father,  who  was  resident  in  India,  the  Court  appointed  a  guai-dian  of  the  V  -C  '  ^' 

children,  to  act  for  the  father  during  his  absence  abroad,  notwithstanding  ^  .^..  -^ 
"^^that  their  mother  was  residing  in  this  country. 


This  was  a  petition  for  the  appointment  of  a  proper  person  to  act 
as  the  guardian  of  the  two  infant  petitioners,  whose  father  was  alive, 
and  following  his  profession  in  the  East  India  Company's  Civil 
Service  in  India,  from  whence  he  was  not  likely  to  return  for  many 
years. 

Mr.  Daniel  and  Mr.  Prendergast,  for  the  petitioners,  stated  that 
the  petition  had  been  rendered  necessary  because  the  mother  of  the 
children,  who  resided  in  England,  had  improperly  interfered  with 
the  directions  of  their  father  respecting  their  education.  The  two 
children  were  of  the  respective  ages  of  thirteen  and  eighteen.  The 
father  was  desirous  that  his  daughter,  aged  eip;hte6n,  should  be  sent 
out  to  India  to  him,  and  she  was  not  unwilling  to  go.     Cnder  these 

54—2 


[  MOTe  ; 
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In  re        circam  stances,  it   was  asked  that  the  Goart  would  sanction  the 

Thomas 

arrangement  being  made  in  obedience  to  the  father's  wishes. 

Mr.  Niigent  appeared  for  the  mother  of  the  petitioners. 

The  YicE-GHiLNGBLLOB  having,  at  the  request  of  the  counsel,  had 
an  interview  with  the  mother  of  the  children  and  with  the  intended 
guardian,  made  an  order,  appointing  a  confidential  friend  of  the 
father  to  act  as  guardian  of  the  children  during  his  absence  from 
England,  and  directed  that  steps  should  be  taken  for  sending  out  to 
India  the  daughter,  under  suitable  protection,  in  obedience  to  the 
wishes  of  her  father. 


1863.  TRAIL   V.  BULL. 

4^?2n!  2h!'  (22  L.  J.  Ch.  1082—1084 ;  affg.  1  Coll.  352.) 

^  The  widow  of  a  testator,  who  was  his  executrix  and  also  legatee  for  life 

£^r^  of  certain  leaseholds,  with  a  limitation  over  on  her  death  to  the  testator's 

Cban WORTH,  children,  entered  into  possession  of  the  leaseholds,  and  received  and  applied 

^C*  the  rents  to  her  own  use.     From  the  Master's  report,  it  appeared  that  the 

[  1082  ]  widow,  during  the  whole  of  her  life,  had  heen  in  advance  to  the  testator's 

estate :  Held,  upon  appeal,  confirming  the  decision  below,  that,  under  the 

circumstances,  such  i-eceipt  and  application  of  the  rents  did  not  constitute 

an  implied  assent  to  the  legacy. 

This  was  an  appeal  from  a  decision  of  Parker,  Y.-C,  apon 
exceptions  to  tbe  Master's  report ;  and  the  principal  question  was, 
whether,  under  the  circumstances,  the  executors  could  be  held  to 
have  assented  to  the  l)equest  of  certain  leasehold  houses. 

Charles  Salmon,  by  his  will,  dated  in  March,  1834,  bequeathed  to 
his  wife  all  his  personal  estate  for  her  own  use,  except  two  leasehold 
houses,  which  he  gave  to  his  wife  for  her  life,  and  after  her  death 
directed  the  same  to  be  sold,  and  the  proceeds  divided  among  his 
four  children;  and  he  appointed  his  wife  and  Thomas  Bull  his 
executrix  and  executor. 

The  testator  died  in  October,  1834,  leaving  his  widow  and  four 
children  surviving  him.  The  widow  alone  proved  the  will,  and  got 
in  the  personal  estate,  and  entered  into  the  possession  of  the  lease- 
hold houses  and  received  the  rents  up  to  the  time  of  her  death.  It 
appeared  that  the  executrix  carried  on  the  testator's  business,  using 
the  assets  for  that  purpose. 

In  October,  1836,  the  widow  died ;  and  in  1837  administration  to 
her  estate  was  taken  out  by  a  creditor.  Thomas  Bull,  after  the 
widow's  death,  proved  the  testator's  will,  and  sold  the  two  leasehold 
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houses,  and  paid  over  to  three  of  the  children  three-fourths  of  the       TRAir. 
produce  of  such  sale,  the  legatees  giving  him  an  inderonity.     The        bvll. 
fourth  child,   the  plaintiflf,   Mrs.  Trail,  refused  to  give  him  the 
indemnity   required ;  and  the  executor  declining  to  pay  over  her 
share,  it  was  invested  in  the  sum  of  458Z.  Consols. 

Thomas  Bull  died  in  March,  1840,  having,  by  his  will,  appointed 
his  wife  his  sole  executrix,  who  proved  his  will,  and  thereby  became 
the  representative  of  Charles  Salmon  and  Thomas  Bull. 

The  bill  was  filed  by  Mrs.  Trail,  by  her  next  friend,  against 
Mrs.  Bull  and  other  parties,  claiming  to  be  entitled  to  the  4581. 
Consols  as  her  fourth  share  of  the  produce  of  the  leasehold  houses, 
insisting  that  Mrs.  Salmon  and  also  Thomas  Bull  had  assented  to 
the  legacy,  and  that,  therefore,  she  was  not  bound  to  indemnify  the 
executrix  and  executor  against  any  outstanding  liabilities  of  the 
testator  Charles  Salmon. 

A  decree  was  eventually  made,  directing  the  Master  to  take 
the  general  accounts,  and  to  inquire  and  state  whether  the  specific 
bequest  of  the  leaseholds  had  been  assented  to  by  the  executrix  or 
executor  or  either  of  them.  The  Master,  by  his  separate  report 
found  that  the  executrix  and  executor  had  assented  to  the  bequest, 
*and  by  his  general  report  it  appeared,  that  Mrs  Salmon  was  during  t  *l<>83  ] 
her  life  largely  in  advance  to  the  testator's  estate. 

The  cause  came  on  to  be  heard,  before  Parker,  V.-C,  upon 
exceptions,  both  to  the  general  report  and  the  separate  report,  when 
his  Honour  was  of  opinion,  among  other  things,  that  there  had  been 
no  assent  to  the  bequest  either  by  Elizabeth  Salmon  or  Thomas 
Bull.  The  exceptions  were  then  brought  on,  by  the  plaintiff,  by 
way  of  rehearing,  before  the  Lord  Chancellor. 

Mr.  Cooper  and  Mr.  Tripp,  for  the  plaintiff. 

Mr.  James  Russell  and  Mr.  Boyle,  for  the  defendants. 

[The  following  authorities  were  cited:  Hayes  v.  Sturges(i), 
Chalmer  v.  Bradley  (2),  Loid  Saye  and  Sele  v.  Guy  (3),  Richards  v. 
Browne  (4),  A.-G.  v.  Potter  (6),  Smith  v.  Day  (6),  Elliott  v.  EUiott  (7), 
Barnard  v.Pumfrett  (8),  Lepardw.  Vernon  (9),  Cleggv.  Fishwick  (10).] 

(1)  17  B.  R.  491  (7  Taunt.  217).  (6)  46  R.  R.  747  (2  M.  &  W.  684). 

(2)  20  R  B.  216  (1  J.  &  W.  51).  (7)  60  R.  R.  G53  (9  M.  &  W.  25). 

(3)  6  R.  R.  663  (3  East,  120).  (8)  48  R.  R.  230  (5  My.  &  Or.  63). 

(4)  43  R.  K.  719  (3  Binp.  N.  C.  493).  (9)  13  R.  R.  13  (2  V.  &  B.  51). 

(5)  59  R.  R.  448  (5  Beav.  164).  (10)  84  R.  R.  61  (1  Mac.  &  0.  294), 
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TsAiL       The  Lord  Ghangbllob  : 

Bull.  Upon  general  principles  it  is  clear,  that,  when  an  executor,  who 

^^  •  is  also  a  specific  legatee,  takes  possession,  prima  facie  he  does  so  in 
virtue  of  his  character  of  executor,  and  not  in  that  of  legatee.  His 
right  to  possession,  as  executor,  is  certain  ;  hull  it  is  not  certain  that 
he  has  or  will  have  any  otlier  right.  It  is  his  duty  io  take  possession 
as  executor ;  it  is  neither  his  duty  nor  his  right  to  take  possession  as 
legatee,  till  he  has  satisfied  the  testator's  debts,  or  has  ascertained 
that  tlie  assets  are  sufficient  for  that  purpose.  These  reasons 
abundantly  warrant  the  general  proposition  I  have  mentioned,  as  to 
the  title  to  which  an  executor's  possession  is  prima  facie  to  be 
referred  But  the  executor,  having  taken  possession,  may  after- 
wards expressly,  or  by  implication,  elect  to  treat  his  possession  as 
that  of  legatee,  and  not  of  executor ;  and  that,  whether  he  be  entitled 
to  the  subject-matter  of  the  legacy  absolutely,  or  for  a  qualified 
interest  only,  with  a  limitation  over  to  others.  In  the  latter  case  it 
is  certain  that  the  assent  of  the  executor  in  general  enures,  not  only 
for  his  own  benefit,  but  for  the  benefit  also  of  those  who  take  after 
him. 

Mrs.  Salmon  was,  during  her  life,  sole  acthig  executrix,  and  also 
legatee  for  life  of  the  leaseholds,  and  residuary  legatee.  Immediately 
upon  the  death  of  the  testator,  she  entered  into  possession  of  and 
received  the  rents  of  the  leaseholds,  and  nlso  took  possession  of  the 
other  property,  to  which,  subject  to  the  payment  of  debts,  she 
was  absolutely  entitled.  Her  possession  in  the  first  instance  is 
certainly  to  be  attributed  to  her  character  of  executrix.  She  died 
two  years  after  the  testator ;  and  the  question  is,  whether  in  the 
interval  she  did  any  act  whereby  she  altered  the  nature  and  quality 
of  her  possession.  Such  a  change  of  the  nature  of  her  i)osse88ion 
may  be  evidenced  either  by  a  forpial  act  of  assent,  or  by  conduct  or 
dealing  with  the  property  inconsistent  with  her  character  as 
executrix.  Formal  assent  there  was  none,  and  the  sole  question 
therefore  is,  whether  an  assent  is  to  be  implied  from  her  mode  of 
dealing  with  the  estate.  The  acts  relied  upon  as  showing  an 
intention  to  hold  the  property  as  legatee,  and  not  as  executrix, 
are,  first,  the  receipt  of  the  rent  of  the  leaseholds,  and  the  appro- 
priation of  those  rents  and  the  other  property  to  her  own  use ; 
secondly,  the  receipt  of  the  rents  in  her  own  name,  and  not  as 
executrix ;  and  thirdly,  her  having  spoken  of  the  leaseholds  as  being 
her  own  for  life,  and  as  going  after  her  death  to  her  children  under 
®*  1      the  will.     The  *appropriation  of  the  rents  to  her  own  use  would 
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have  been  a  circumstance  of  considerable  weight  as  inferring  an  Trail 
assent,  if  the  state  of  the  assets  had  not  been  such  as  to  show  that  bull 
she  had  a  right  so  to  appropriate  the  rents,  independently  of  her 
title  as  legatee.  By  the  Master's  general  report  it  appears  that  she 
was  at  all  times  largely  in  advance  to  the  testator's  estate ;  and  in 
such  a  state  of  things  the  mere  fact  of  her  appropriating  these  rents 
to  her  own  use  does  not  evidence  any  assent  to  receive  them  in  any 
other  character  than  that  of  executrix.  The  samo  observation 
applies  also  to  her  appropriation  of  the  general  residuary  estate ; 
for  there  can  be  no  residue  while  the  assets  collected  are  not 
suflScient  to  discharge  the  debts.  The  question  here  is  not  about 
the  prudence  or  propriety  of  her  dealing  with  the  testator's  estate, 
ex.  gr.  her  carrying  on  the  testator's  trade,  but  whether  the  circum- 
stances justify  the  inference  that  she  had  assented  to  the  bequest  of 
the  leaseholds  so  as  to  make  herself  personally  responsible  to 
creditors  as  for  a  devastavit  in  case  of  the  assets  proving  deficient. 
The  circumstance  of  her  always  being  largely  in  advance  to  the 
estate,  would  make  such  an  inference  most  unreasonable. 

I  think  no  weight  can  be  attributed  to  the  fact,  that  in  the  receipts 
which  she  gave  for  the  rents  she  did  not  describe  herself  as 
executrix.  The  object  of  the  receipt  was  to  satisfy  the  parties 
making  the  payments,  and  in  form  it  was  perfectly  adequate  for 
this  purpose,  and  there  was  no  necessity  for  doing  more  than  signing 
her  own  name ;  and  I  observe  that  a  receipt  for  rent,  which  had 
fallen  due  in  the  testator's  lifetime,  and  to  which  she  could  only  be 
entitled  as  executrix,  was  signed  by  her  exactly  in  the  same  form 
This  circumstance,  therefore,  will  afford  no  inference  of  assent. 
And,  lastly,  as  to  her  conversations  upon  the  subject  of  these  lease- 
holds, I  can  only  infer  that  it  was  her  expectation  that  she  should 
be  able  to  discharge  her  husband's  debts  out  of  the  general  assets 
so  as  to  leave  the  leaseholds  as  a  provision  for  herself  and  her 
children ;  but  I  cannot  go  the  length  of  inferring  from  these  con- 
versations that  she  intended  absolutely  to  withdraw  these  leaseholds 
from  the  liability  attaching  to  them,  and  to  make  herself  personally 
responsible  for  her  husband's  debts.  I  therefore  come  to  the  same 
conclusion  with  Vice-Gbancellor  Parkeb,  that  having  regard  to  the 
conduct  of  Mrs.  Salmon  and  the  state  of  the  general  assets,  there  is 
nothing  to  warrant  the  conclusion  that  she  assented  to  the  bequest ; 
and  I  think  it  is  still  more  certain  that  no  assent  was  ever  given  by 
Mr.  Bull.  After  the  death  of  Mrs.  Salmon,  he  took  upon  him  the 
executorship  for  the  sole  benefit  of  the  cestuis  que  trust ;  and  his 
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Trail  whole  conduct  in  the  transaction  shows  that  he  never  intended 
Boll.  ^^  assent  to  the  bequest,  except  upon  receiving  the  indemnity. 
In  the  view  that  I  have  taken,  the  second  question,  namely, 
whether  the  assent  of  Mrs.  Salmon  would  be  binding  upon 
Mr.  Bull  without  his  consent  does  not  arise,  and  I  give  no  opinion 
upon  it. 


VOL.  xciv.]     1858.     Q.  B.     22  L.  J.  Q.  B.  116—117.  857 

IN  THE   QUEEN'S   BENCH. 


EEG.   V.   EDWARD   SMITH.  18.3. 

In  re  BOEEHAM(J).  ^^J^^- 

(22  L.  J.  Q.  B.  116—118.)  BaU  Court. 

The  father  of  an  infant  agreed  to  let  it  live  with  its  uncle,  who  was  to  L  ^^  J 
maintain  and  educate  it  until  it  was  euahled  to  provide  for  itself,  and  the 
father  promised  not  to  take  the  child  away  from  the  uncle,  and  to  pay  a 
certain  sum  monthly  for  its  support.  The  agreement  was  acted  on  for 
some  months :  Held,  that  notwithstanding  the  agreement,  the  father  was 
at  liherty  to  revoke  his  consent  to  the  child's  Uviug  with  its  uncle,  and  that 
the  Court,  on  the  child  being  brought  up  on  habeas  corpus,  was  bound  to 
deliver  it  to  its  father. 

A  WRIT  of  habeas  corpus  was  obtained  by  Nathaniel  Boreham,  and 
directed  to  Edward  Smith,  commanding  him  to  produce  the  body 
of  Emma  Susan  Boreham.  The  return  showed  the  following  facts : 
Emma  Susan  Boreham,  born  in  1847,  was  the  daughter  of  Nathaniel 
Boreham  and  Susan  his  wife,  who  was  the  sister  of  Edward 
Smith.  In  May,  1852,  an  agreement  was  entered  into  between 
N,  Boreham  and  E.  *Smith,  by  which,  reciting  that  the  wife,  being  [  ♦117  ] 
dangerously  ill,  with  the  consent  of  her  husband,  requested  Smith, 
her  brother,  in  the  event  of  her  death,  to  take  charge  of  and 
educate  and  bring  up  her  infant  daughter,  which  he  had  agreed  to 
do  on  condition  that  the  daughter  was  permitted  to  remain  with 
him  until  she  was  grown  up  and  able  to  provide  for  herself,  it  was 
witnessed,  that  in  consideration  of  the  agreement  by  Smith, 
N.  Boreham  did  solemnly  promise  and  agree  with  Smith  that  he 
would  permit  and  suffer  the  said  E.  S.  Boreham  to  reside  and  live 
with  the  said  Smith  until  she  should  be  grown  up  and  able  to  pro- 
vide for  herself,  and  that  he  would  not  in  any  way  interfere  with 
the  said  Smith  in  the  bringing  up  and  education  of  his  daughter, 
nor  remove  nor  seek  to  remove  her  from  the  care  of  the  said  Smith, 
but  would  at  all  times  permit  her  to  remain  with  him  as  his  adopted 
child ;  and  further,  that  he  would  pay  to  Smith  14«.  per  month  for  the 
support  and  education  of  the  said  E.  S.  Boreham.  There  was  a 
proviso  that  N.  Boreham  might  visit  and  have  access  to  his  said 
daughter  at  all  reasonable  times.  The  return  showed  that  the 
mother,  S.  Boreham,  died  in  July,  1852,  and  that,  by  virtue  of  the 
agreement,  Smith  took  possession  of  the  daughter,  and  has  taken 
charge  of  her  and  maintained  her  ever  since. 

(1)  Cited,  In  re  Andrews  (1873)  L.  B.  8  Q.  B,  153, 158  ;  S.  C.  42  L.  J.  Q.  B.  99, 
nom.  In  re  Edwards  ;  28  L.  T.  353. 
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Rko.  The  chad  was  brought  into  Court,  and  the  case  argued  (January 

SmVth.       18)  by— 

Henniker,  in  support  of  the  return : 
The  contract  by  the  father,  that  he  would  give  up  the  child  to 
her  uncle  to  be  educated  and  brought  up,  and  that  he  would  not 
take  her  out  of  her  uncle's  custody,  is  a  sufficient  answer  to  this 
application,  and  precludes  the  father  from  asking  the  assistance  of 
this  Court  to  enforce  his  patei-nal  right.  Secondly,  the  affidavits 
show  that  the  father  was  at  one  time  a  dissolute  character. 

(Erle,  J. :  If  they  do  not  impeach  his  character  as  a  fit  person 
to  have  charge  of  the  child  at  the  present  time,  that  second  objec- 
tion cannot  avail  you.  I  should  wish  to  hear  the  other  side  on  the 
first  point.) 

Prentice^  on  behalf  of  the  applicant : 

A  father  is  entitled  to  the  custody  of  his  child.  He  is  its  natural 
and  legal  guardian. 

(Erlb,  J. :  He  is  entitled  to  its  custody  against  all  persons  who 
unlawfully  deprive  him  of  it ;  but  here  he  has  agreed  that  the  child 
shall  remain  with  its  uncle.) 

This  agreement,  if  binding,  amounts  to  an  assignment  of  the 
child.  It  is  contrary  to  law  and  principle  and  public  policy  that  a 
father  should  be  able  by  contract  to  deprive  himself  of  his  rights 
over  his  children.  The  contract  can  only  subsist  so  long  as  it  is 
not  revoked.    Here  the  father  has  revoked  it. 

(Erle,  J. :  Is  there  any  authority  that  a  father  may,  by  means  of 
a  habeas  coiyus,  put  an  end  to  such  an  arrangement  as  this  ?) 

Rex  V.  De  Manneville  (i)  show  that  where  a  wife  has  separated 
from  her  husband,  the  father  may,  by  liabeas  coiyus,  compel  her  to 
deliver  the  children  up  to  him  even  when  being  nursed  at  the 
breast. 

(Erle,  J. :  In  that  case  there  was  no  contract  that  the  wife 
should  retain  the  children.  In  some  cases  of  separation  it  is  agreed 
that  the  father  shall  keep  the  sons  and  the  mother  the  daughters. 
Has  any  Court  laid  down  the  law  that  the  father  can  afterwards 
obtain  a  habeas  corpus  and  take  the  daughters  from  the  mother  ?) 

(I)  7  E,  B.  693  (5  East,  221). 
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The  case  of  Rex  v.  Greenhill(l)  is  very  strong  to  show  that  the  Rko. 
father  is  entitled  to  the  custody  of  his  children,  and  to  take  them  bhith. 
even  from  the  mother.  The  observations  of  the  Court,  it  is  sub- 
mitted, go  the  full  length  now  contended  for.  Ex  parte  Skinner  (2) 
is  a  very  strong  case.  There  the  Court  refused  to  interfere  and 
deliver  up  the  child  to  the  mother,  although  the  father  had  treated 
his  wife  with  great  cruelty  and  lived  with  another  woman,  and  it 
had  been  agreed  between  them,  before  a  Judge  at  chambers,  that 
the  child  should  be  placed  in  the  care  of  a  third  party,  from  whose 
custody  the  father  had  obtained  the  child  by  fraud.  This  Court  does 
not  possess  the  peculiar  jurisdiction  of  the  Lord  Chancellor  with 
regard  to  the  custody  of  infants,  who  represents  the  Crown  as  parens 
patriee.  If  this  agreement  be  not  revocable,  how  great  would  be 
the  hardship  on  the  father  if  Smith,  the  uncle,  ill-used  the  child. 
But  it  is  submitted  that  the  agreement  is  revocable,  *and  it  is  clear  [  *iis  ] 
that  the  father  has  revoked  it  as  far  as  he  can. 

Henniker,  in  reply : 
None  of  the  cases  which  have  been  cited  go  further  than  this, 
that  when  the  father  has  possession  of  the  child  this  Court  cannot 
take  the  child  from  him.  But  it  is  a  very  different  proposition  to 
say  that  this  Court  will  interfere  actively  to  give  a  child  to  its 
father  in  breach  of  an  agreement  by  the  father  that  he  will  not 
demand  it  back. 

(Erlb,  J. :  As  this  question  involves  an  important  point,  I  should 

wish  to  look  into  the  authorities.) 

Cur.  adv.  vvlt. 

Erlb,  J.  now  said: 

I  have  looked  into  the  cases  which  have  been  decided  on  this 
subject,  and  it  seems  to  me  that  the  arrangement  between  the 
father  and  the  uncle  is  in  the  nature  of  a  consent  given  by  the 
father  that  the  uncle  should  have  the  custody  of  the  child  and  a 
contract  by  the  father  to  pay  the  uncle  for  its  support.  I  am  of 
opinion  that  the  father  is  at  liberty  to  revoke  that  consent,  and  I 
am  bound  to  say  that  he  is  entitled  legally  to  the  custody  of  his 
child.     The  child  must  be  delivered  up  to  its  father. 

(1)  43  B.  E.  4^0  (4  Ad.  &  El.  ti24).  (2)  27  R.  H.  710  (9  Moore,  278). 
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186.S.  BEG.  V.  HARWOOD(l). 

Jan,  29. 
_:_  (22  L.  J.  Q.  B.  127—128.) 

Bail  Court.  When  a  cause  is  heard  before  a  county  court  Judgt)  without  a  jury,  and 

M^^  ]  a  new  trial  is  afterwards  granted  generally  at  the  instance  of  the  plaintiff, 

the  latter  may  demand  to  have  the  case  tried  by  a  jury  on  the  second 
occasion. 

This  was  a  rule  for  a  mandamus  to  G.  Harwood,  Esq.,  the  Judge 
of  the  Margate  County  Court  of  Kent,  requiring  him  to  hear  a 
cause.  The' case  was  tried  in  the  first  instance,  at  Margate,  with- 
out a  jury,  before  the  county  court  Judge,  who  found  for  the  defen- 
dant, but  afterwards  granted  a  new  trial.  The  plaintiff  then  gave 
due  notice  of  his  intention  to  try  the  cause  on  the  second  trial  before 
a  jury,  and  the  defendant  consented  to  such  a  mode  of  trial.  When 
the  cause  was  called  on,  the  Judge  declined  to  allow  the  case  to  be 
tried  by  a  jury,  as  he  had  given  no  permission  to  have  it  so  tried  ; 
and  the  case  consequently  was  not  tried  at  all.  The  afSdavits,  on 
showing  cause,  disclosed  that  there  was  no  list  of  jurors  furnished, 
according  to  the  directions  of  the  statute,  to  the  clerk  of  the  county 
court ;  that  the  sheriff  of  the  county  of  Kent  had  no  authority  to 
summon  jurors  in  the  jurisdiction  of  the  Cinque  Ports,  within 
which  Margate  was  situated.  But  it  also  appeared  that  it  was  the 
practice  for  parties  to  sign  a  consent  that  the  jury  should  be  sum- 
[  *12^  ]  moued  from  the  special  jury  list  of  Dover ;  and  that  *a  consent 
had,  in  fact,  been  signed  by  both  parties  in  this  case,  and  with 
reference  to  the  second  trial ;  and  that  the  clerk  of  the  Court  had 
summoned  a  jury  accordingly. 

Montagu  Chambers  and  Simons  showed  cause: 

There  are  two  objections  to  the  mandamus  issuing :  first,  that  as 
the  Judge  merely  granted  a  new  trial  generally,  it  must  be  taken 
that  he  meant  a  new  trial  of  the  same  kind  as  the  first  It  is 
optional  with  the  Judge  to  grant  a  new  trial,  and  when  he  does  so 
to  impose  such  terms  as  he  shall  think  reasonable  :  statute  9  &  10 
Vict.  c.  95,  s.  89  (2).  Secondly,  there  was  no  proper  jury  to  try  the 
cause.  The  clerk  of  the  Court  never  had  received  a  list  of  jurors 
from  the  sheriff  according  to  section  72  (3),  which  requires  the 
sheriff  to  make  out  a  list  of  persons  qualified  to  serve  as  jurymen 
at  the  Assizes,  residing  within  the  county  court  district,  and  to 

(I)  Foil.    F<xrd   V.  I'ayliir  (1877)  3  (2)  See    now    County  Courts  Act, 

C.  P.  D.  21,  24,  25,  47  L.  J.  0.  P.  116,  1888,  s.  93. 

37  L.  T.  431 ;  and  see  C.  C.  R.  1903,  (3)  See    now  County    Courts   Act, 

Hm,  Ord.  XXIT. r.  1,  Ord.  XXXI.  r.  2,  1888,  s.  102. 
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deliver  sach  list  to  the  clerk  of  the  Court,  from  which  list  the  clerk        Heq. 
is  to  sammon  the  jury.     The  Judge,  therefore,  was  justified  in     harwood. 
refusing  to  allow  the  case  to  be  tried  by  a  jury,  as  there  was  no 
jury  which  according  to  the  statute  could  be  obtained  to  try  it. 
The  consent  of  the  parties  could  not  give  jurisdiction. 

Ltish,  in  support  of  the  rule: 

The  consent  signed  by  the  parties  removed  all  difficulty  about 
the  constitution  of  the  jury.  But  the  Judge  never  put  that  objec- 
tion forward  as  his  ground  for  refusing  to  try  the  cause,  for  he 
rested  his  refusal  simply  on  the  ground  that  he  had  not  given  leave 
to  try  it  by  a  jury.  The  statute  gives  either  party  a  right  to  try 
the  cause  by  a  jury.     ♦     ♦     * 

Erlb,  J. : 

The  ground  taken  by  the  county  court  Judge  was,  that  he 
was  empowered  to  refuse  to  try  the  case  by  a  jury.  I  think 
that  on  that  point  he  was  wrong.  The  right  of  the  parties  being  to 
have  a  jury,  it  was  the  duty  of  the  Judge  to  have  postponed  the 
trial,  if  necessary,  until  a  proper  jury  could  have  been  summoned. 
The  parties  have  the  same  right  on  a  second  as  they  have  on  the 
first  trial,  to  require  a  jury  to  be  summoned. 

RtUe  absolute. 
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IN  THE  COURT  OF  COMMON   PLEAS. 


1W3.  MONTAGUE  v.  PERKINS  (l). 

JuMe  3. 
'       (22  lu  J.  C.  P.  187—190 ;  8.  C.  17  Jur.  577  ;  1  W.  E.  437  ;  21  L.  T.  O.  S.  185.) 

[  187  J  ^^  defendant,  in  18-10,  gave  S.,  for  value,  his  acceptauoe  in  blank,  on  a 

5«.  stamp.  S.,  in  1852,  and,  as  the  jury  found,  not  within  a  reasonable 
time,  filled  in  his  own  name  as  drawer,  for  200/.  at  five  months.  The 
defendant,  being  sued  on  the  bill  by  an  innocent  indorsee  for  value, 
pleaded,  first,  that  he  did  not  accept ;  secondly,  the  Statute  of  Limitations : 
Held,  that  the  plaintiff  was  entitled  to  the  verdict  on  both  issues,  notwith- 
standing the  finding  of  the  jury. 

The  declaration  stated,  that  one  Henry  Swinburn,  on  the  Ist  of 
September,  1852,  by  his  bill  of  exchange,  now  overdue,  directed  to 
the  defendant,  required  the  defendant  to  pay  to  the  said  H.  Swin- 
burn or  order  200Z.  five  months  after  date,  and  the  defendant 
accepted  the  said  bill,  and  the  said  H.  Swinburn  then  indorsed  the 
said  bill  to  one  John  Huskisson,  and  the  said  J.  Huskisson  then 
indorsed  the  said  bill  to  the  plaintiff,  but  the  defendant  did  not  pay 
the  same. 

Pleas,  inter  alia,  that  the  defendant  did  not  accepc,  and  that  the 
alleged  cause  of  action  did  not  accrue  within  six  3  ears  before  this 
suit. 

The  cause  was  tried,  before  Jervis,  Gh.  J.,  at  the  sittings  for 
London,  on  the  15th  of  May  last,  when  the  plaintiff  produced  the 
bill,  written  on  a  58.  stamp,  which  bore  date  the  6th  of  March, 
1885,  and  proved  that  the  acceptance  was  in  the  defendant's  hand- 
writing :  the  body  of  the  bill  was  in  Swinbum's  handwriting.  On 
the  part  of  the  defendant,  it  was  proved  that  previous  and  down 
to  the  year  1840,  the  defendant  had  occasionally  accepted  bills  for 
Swinbum's  accommodation,  and  had  given  him  others  accepted  in 
blank,  to  take  up  those  bills  when  due,  but  that  he  had  never 
executed  anything  in  blank  since  1840,  and  never  heard  of  the  bill 
in  question  till  October,  1852.  The  jury  having  found  that  the  bill 
was  given  in  1840,  and  not  filled  up  till  1852,  and  not  within  a 
reasonable  time,  the  verdict  was  entered  for  the  defendant  on  the 
issues  raised  by  the  first  and  second  pleas,  and  leave  was  reserved 
to  the  plaintiff  to  move  to  enter  the  verdict  for  him. 

Byles,  Serjt.,   on    the    26th  of    May,  obtained    a   rule   ni^i 

accordingly ;  against  which 

(1)  Cited,  London  and  South  Western  White  (1882)  20  Ch.  Div.  22d,  227  (affd. 
Bank,  Ltd,  v.  Wentworth  (1880)  6  Ex.  26  Ch.  Div.  666, 64  L.  J.  Ch.  138).  See 
D.  96,  102,  49  L.  J.  Ex.  657  ;  Carter  v.      Bills  of  Exchange  Act,  1882,  s.  20  (2). 
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ChanneU,  Serjt.  and  Archibald  now  "showed  cause :  Montaodb 

The  defendant  does  not  deny  that  a  man  who  issues  a  blank  prbkiks. 
acceptance  pnmd  Jacie  gives  authority  for  the  filling  up  of  that  L  ^  ^  J 
acceptance  with  the  amount  that  the  stamp  will  bear :  CoUis  v. 
Emett  (1),  but  the  mere  writing  a  name  across  a  bill  stamp  does 
not  of  itself  constitute  a  bill.  It  amounts  to  no  more  than  evidence 
of  an  authority  to  fill  it  up,  and  that  within  a  reasonable  time ; 
for,  according  to  the  principle  upon  which  lioberts  v.  Bethell  (2), 
was  decided,  the  drawing  and  acceptance  are  to  be  taken  to  have 
been  within  a  reasonable  time  of  each  other.  If  so,  then  it  was  a 
question  for  the  jury  whether  the  authority  had  been  in  this  case 
pursued :  Muilman  v.  UEguino  (3).  In  Temple  v.  Pullen  (4)  the 
question  whether  a  blank  promissory  note  had  been  filled  up  within 
a  reasonable  time  was  left  to  the  jury,  and  the  Goijbt  said,  "It  was 
entirely  a  question  for  them  what  was  reasonable  under  the 
circumstances." 

(Maulb,  J.  referred  to  Mellish  v.  Rawdon  (5).) 

Here  the  jury  have  found  that  the  bill  was  not  filled  up  within  a 
reasonable  time,  Le.  not  within  the  time  limited  by  the  authority. 
The  case,  therefore,  is  not  distinguishable  from  Awde  v.  Dixon  (6). 
There  the  defendant  agreed  to  join  his  brother  in  making  a  pro- 
missory note  for  his  accommodation,  provided  B.  would  also  join. 
The  defendant  accordingly  signed  an  instrument  in  the  form  of  a 
promissory  note,  a  blank  being  left  for  the  name  of  the  payee.  R. 
refused  to  join ;  and  afterwards  the  defendant's  brother  delivered 
the  imperfect  instrument  to  the  plaintiff  for  value,  representing 
that  he  had  authority  to  deal  with  it,  and  the  plaintiff's  name  was 
inserted  as  payee.  The  Court  held,  that  the  plaintiff  could  not 
recover  on  this  note  against  the  defendant.  Aldebson,  B.  said, 
*'  A  blank  acceptance  is  not  of  itself  an  authority  to  make  a  com- 
plete bill,  but  only  evidence  of  authority:  Molloy  v.  Delves  (7). 
Here  the  defendant  signed  his  name  to  a  piece  of  paper,  giving 
his  brother  authority  to  make  it  a  promissory  note  on  certain 
terms ;  he  makes  it  a  note  on  other  terms." 

(Gbesswell,  J. :    The  defendant  there  never  consented  to  his 

(1)  1  n.  Bl  313.  L.  J.  C.  P.  29). 

(2)  22  L.  J.  C.  P.  69.  (6)  86  B.  R.  523  (6  Ex.  869 ;  20 

(3)  2  H.  BL  566.  L.  J.  Ex.  295). 

(4)  91  B.  H.  646  (8  Ex.  889).         (7)  7  Bing.  428;  9  L.  J.  C.  P.  171, 

(5)  36  E.  B.  679  (9  Bing.  416  ;  2 
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MoNTAGUB    name  being  made  use  of,  unless  E.  would  also  join.    He  gave  his 
PEKKIK8.      brother  only  a  conditional  authority.) 

So  here,  the  condition  annexed_^to  the  authority  is  to  fill  the  paper 
up  within  a  reasonable  time. 

(Gkesswell,  J. :  This  does  not  differ  from  the  case  of  a  merchant 
employing  an  agent  to  sell  a  cargo  of  cotton  for  him,  the  agent 
being  held  out  to  the  world  as  having  a  general  authority  to  sell. 
His  principal  may  have  given  him  private  instructions,  but  if 
in  selling  the  agent  violates  his  instructions,  his  principal  is  never- 
theless bound.) 

As  to  the  second  plea,  the  defendant  was  at  liberty  to  show  the 
real  date  when  the  bill  was  accepted:  Steele  v.  Afa?t  (i).  The 
real  date  was  1840,  and  the  Statute  of  Limitations  began  to  run  at 
the  expiration  of  five  months  from  that  time. 

(Maule,  J. :  You  must  contend  that  the  right  of  action  accrued 
before  the  bill  was  drawn,  for  the  bill  was  not  filled  up  till  1852.) 

ByleSy  Serjt.,  in  support  of  the  rule : 

The  rule  must  be  absolute  to  enter  the  verdict  for  the  plaintiff 
on  the  second  issue. 

(Jervis,  Ch.  J. :  There  is  nothing  in  the  point  made  as  to  the 
of  Limitations.) 

Then,  as  to  the  first  plea,  the  defendant's  blank  acceptance  was  a 
letter  of  credit  to  Swinburn  for  any  amount  limited  by  the  stamp : 
Russel  V.  Langstafe  (2).  There  it  was  held  that  an  indorsement 
written  on  a  blank  note  or  cheque,  will  bind  the  indorser  for  any 
sum  and  time  of  payment  which  the  person  to  whom  he  entrusts 
the  bill  chooses  to  insert  in  it.  When  the  bill  gets  into  the  hands 
of  a  hondjide  holder  for  value,  any  limitation  of  authority  between 
the  drawer  and  acceptor  cannot  be  inquired  into.  In  that  respect 
the  present  case  is  distinguishable  from  Awcle  v.  Dixon.  The 
[  ♦189  ]  plaintiff  there  *was  not  a  bond  fide  holder  for  value,  and  Pabkb,  B. 
points  that  out  in  his  judgment.  In  Schvltz  v.  Asdey  (3)  it  was 
argued,  that   by    giving   a   blank  acceptance  the  acceptor  only 

.  (1)  4  B.  &  0.  272.  (3)  42  E.  R.  651  (2  Bing.  N.  C.  544; 

(2)  2  Doug.  514.  5  L.  J.  C.  P.  130). 
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authorized  the  party  to  whom  it  was  given  to  draw  the  bill,  and  no  Mowtaoue 
other;  but  the  Court  held,  thai  it  did  not  lie  in  the  mouth  of  the  pebkins. 
acceptor  to  say  that  the  drawing  was  irregular.  The  same  principle 
is  established  by  Cruchley  v.  Clarance  {i),  where  the  defendant 
drew  a  bill  on  M.,  leaving  a  blank  for  the  name  of  the  payee,  and 
the  plaintiff,  a  bond  fide  holder,  filled  in  his  own  name  ;  the  Court 
held  that  the  defendant,  by  leaving  the  blank,  undertook  to  be 
answerable  for  it  when  filled  up  in  the  shape  of  a  bill.  The  same 
point  was  decided  in  Attwood  v.  Oriffin  (2). 

(Gresswbll,  J. :  Suppose  the  defendant  had  lost  this  blank 
acceptance,  would  he  have  been  liable  upon  it  if  the  finder,  without 
his  authority,  had  filled  it  up  ?) 

Yes,  to  an  indorsee  for  value  without  notice ;  as  where  A.,  by  false 
representations,  induced  B.  to  sign  his  name  to  a  blank  stamped 
paper,  which  A.  afterwards  secretly  filled  up  as  a  promissory  note 
for  lOOZ.,  and  induced  C.  to  advance  him  lOOi.  on  it,  Garrow,  B. 
held  that  G.  had  his  remedy  on  the  note  against  B. :  Rex  v.  Revett  (3). 
With  respect  to  the  time  within  which  a  blank  acceptance  may  be 
filled  up ;  if  a  man  issues  a  blank  acceptance  the  day  before  he 
dies,  the  drawer  may  fill  it  up,  as  of  a  day  before  the  death,  and  a 
bond  fide  holder  may  recover  against  the  executor:  Usher  v. 
Dauncey  (4).  There  A.,  a  member  of  a  firm,  drew  a  bill  in  blank  in 
the  name  of  the  partnership  firm,  payable  to  their  order,  and 
having  likewise  indorsed  it  in  the  name  of  the  partnership  firm, 
delivered  it  to  a  clerk  to  be  filled  up  for  the  use  of  the  partnership. 
After  A.'s  death,  and  the  surviving  partners  had  assumed  a  new 
firm,  the  clerk  filled  up  the  bill,  inserting  a  date  prior  to  A.'s  death: 
Lord  Ellbnborough  held,  that  the  surviving  partners  were  liable  as 
drawers  of  the  bill,  to  a  bond  fide  indorsee  for  value. 

(Jbrvis,  Ch.  J. :  No  doubt.  The  power  there  emanated  from  the 
partnership,  the  death  of  one  member  of  it  did  not  annul  an 
authority  given  by  him  on  behalf  of  all  the  others.) 

The  bill  here  must  be  taken  to  have  been  filled  up  before  the 
acceptance  was  written:  a  man  is  not  bound  to  see  which  was 
written  first,  nor  to  ascertain  the  date  of  the  stamp.    In  fact^ 

(1)  14  B.  E.  696  (2  M.  &  S.  90).  (3)  Byles  on  Bills,  103,  6th  ed. 

(2)  31  E.  E.  669  (Ey.  &  M.  425  ;  2  (4)  16  E.  E.  729  (4  Camp.  97). 
Car.  &  P.  368). 
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MoKTAouB    unless  the  defendant  can  show  that  the  plaintiff  is  not  a  bond  fide 

Pebkiks.     holder  for  value,  he  cannot  say  that  this  was  a  blank  acceptance 

at  all.     This  is  an  answer  to    Temple  v.  PuUen  and  Mxdhall  v. 

Neville  there  cited,  even  if  those  cases  are  to  be  taken  as  deciding 

anything. 

Fortescve,  on  the  same  side,  was  not  called  upon. 

Jervis,  Ch.  J. : 

It  seems  to  me  that  I  was  wrong  at  the  trial  in  directing  the 
verdict  to  be  entered  for  the  defendant,  and  that  I  ought  to  have 
directed  it  to  be  entered  for  the  plaintiff,  although  the  jury  might 
have  been  right  in  finding  that  the  bill  was  not  filled  up  within  a 
reasonable  time,  and  I  might  have  been  right  in  leaving  that  ques- 
tion to  them,  on  the  authority  of  Temple  v.  Pullen  and  MtMaU  v. 
Neville.  It  is  admitted  by  my  brother  Channell,  that  the  giving  a 
blank  acceptance  is  evidence  of  an  authority  to  the  party  to  whom 
it  is  given  to  fill  up  the  bill  for  the  amount,  and  it  may  be  for  the 
time,  to  which  the  stamp  extends;  but  he  contends  that  the  authority 
so  given  is  an  authority  to  fill  it  up  within  a  reasonable  time,  and  that 
as  the  authority  in  this  case  was  not  pursued  in  that  respect,  the 
party  giving  the  acceptance  is  not  liable.  I  think  that  is  not  the  case 
with  reference  to  the  rights  of  a  bond  fide  holder  for  value.  The  rules 
applicable  to  the  question  of  authority  on  this  bill  of  exchange  do  not 
differ  from  those  which  ought  to  govern  the  question  if  it  arose  in  the 
ordinary  case  between  principal  and  agent.  In  the  case  of  a  blank 
acceptance,  prima  fade  the  person  giving  it  gives  the  person  to 
whom  it  is  given  an  opportunity  to  fill  it  up  for  the  amount,  and 
for  the  time  limited  by  the  stamp  laws.  As  between  those  two 
[  •190  ]  *there  may  be  secret  stipulations  binding  upon  them,  but  not 
binding  as  between  the  public  and  the  person  giving  the  blank 
acceptance.  As  said  by  Lord  Ellbnborough,  in  Cinichley  v. 
Clarance,  the  defendant  has  chosen  to  send  the  bill  into  the  world 
in  that  form,  and  the  world  ought  not  to  be  deceived  by  his  acts. 
How  does  this  differ  from  the  ordinary  case  of  an  agent,  held  out 
to  the  public  at  large  as  competent  to  contract  for  and  to  bind  his 
principal  ?  The  agent  may  have  secret  instructions,  but  notwith- 
standing he  deviates  from  them,  the  principal  is  bound  by  his  acts. 
So  here,  the  defendant,  when  he  put  the  blank  acceptance  into 
Swinburn's  hands,  gave  the  latter  power  to  issue  it  as  if  he  had  a 
general  and  unlimited  authority;  and  the  defendant  must  be  bound 
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by  the  acts  of  his  agents  to  whom  he  gave  this  power.     This  is    ^Tontagub 
what  is  said  by  Lord  Mansfield  in  Russel  v.  Langstqffe,  that  an      Perkins. 
indorsement  on  a  blank  note  is  a  letter  of  credit  for  an  indefinite 
sum.     The  cases  of  Temple  v.  Ptillen  and  MiUhaU  v.  Neville  are  not 
at  variance  with  this.     For  these  reasons,  I  am  of  opinion  that  the 
rule  must  be  absolute  to  enter  the  verdict  for  the  plaintiff. 

Maule,  J. : 

I  think  so  too.  The  defendant,  when  he  wrote  his  name  in 
blank  and  issued  this  acceptance,  must  have  known,  what  was 
obvious  to  anybody,  that  he  put  it  in  the  power  of  any  person  to 
whom  he  gave  it  to  fill  it  up,  and  pass  him  off  as  having  accepted 
the  bill  for  any  amount  at  any  time  warranted  by  the  stamp.  He 
must  be  taken  to  have  intended  the  natural  consequence  of  his  act. 
If  this  were  not  so,  and  a  bond  fide  holder  were  not  to  be  protected, 
then  a  person  who  had  used  the  utmost  care  might  be  subjected 
to  a  loss,  in  order  to  relieve  another  who  had  used  no  care,  but 
had  put  the  person  to  whom  he  gave  the  acceptance  in  a  position 
to  impose  upon  the  most  innocent  and  cautious.  No  case  has  been 
cited  which  decides  the  contrary ;  and  I  think  we  may  without 
any  conflict  with  previous  cases,  and  in  affirmance  of  a  principle 
of  mercantile  law  in  favour  of  the  negotiability  of  these  instru- 
ments, and  to  protect  innocent  holders  for  value,  decide  that  the 
defendant  is  liable,  and  that  this  rule  should  be  made  absolute. 

Cbesswell,  J.  : 

I  entirely  agree  to  this.  A  person  who  gives  another  possession 
of  his  signature  on  a  bill  stamp,  primd  facie  authorizes  the 
latter  as  his  agent  to  fill  it  up,  and  give  to  the  World  the  bill  as 
accepted  by  him.  He  enables  his  agent  to  represent  himself  to 
the  world  as  acting  with  a  general  authority ;  and  he  cannot  say 
to  a  bond  fide  holder  for  value,  who  has  no  notice  of  any  secret 
stipulations,  that  there  were  secret  stipulations  between  himself 
and  the  agent,  any  more  than  can  a  principal,  in  the  case  already 
put,  where  he  enables  his  agent  buying  or  selling  on  his  behalf,  to 
represent  himself  as  acting  under  a  general  authority. 

Talfoubd,  J.  concurred. 

Ride  absolute. 


55—2 


868    .  1852.    EX.    22  L.  J.  EX.  26.  [b.b. 

IN  THE  COURT   OF  EXCHEQUER 


1W2.  SHAW   V.  The  BANK  op  ENGLAND. 

Aot,  10. 
(22  L.  J.  Ex.  26.) 

'-      -'  In  an  action  for  the  infringement  of  a  patent,  the  Coiirt  will  not  grant  an 

order,  under  the  15  &  16  Vict.  c.  83,  s.  42  (1),  for  an  inspection  of  a  machine 
upon  an  affidavit  <'  that  the  machine  used  by  the  defendants  is  the  same  for 
which  the  plaintiff  has  obtained  a  patent." 

HAWKixa  moved,  under  the  15  &  16  Vict.  c.  88,  8.  42,  for  a  rule 
calling  upon  the  defendants  to  show  cause  why  certain  persons, 
named  in  the  affidavits,  should  not  be  allowed  to  inspect  the  machine 
used  by  the  defendants  for  numbering  and  paging  books.  An 
action  is  pending  for  the  alleged  infringement  of  a  patent  belonging 
to  the  plaintiff  for  numbering  and  paging  books ;  and  it  is  sworn 
in  the  affidavit  ''that  the  machine  used  by  the  defendants  for 
paging  and  numbering  their  books  is  the  same  for  which  the 
plaintiff  has  obtained  a  patent." 

(Martin,  B.  :  You  mean  tp  say  that  the  word  ''  inspection  "  in 
this  clause  applies  to  every  inspection  that  the  Court  thinks  it 
necessary  that  the  party  applying  should  have. 

Pollock,  C.  B.  :  This  is  a  power  only  hitherto  exercised  by  the 
Court  of  Chancery ;  and  now  that  the  Legislature  has  given  to  the 
common  law  courts  the  power  of  granting  injunctions,  it  must  be 
presumed  that  those  powers  are  to  be  exercised  in  the  same  way  as 
they  have  hitherto  been  by  the  Court  of  Chancery.  Gases  have 
occurred  in  Chancery  when  such  an  injunction  as  here  asked  for 
has  been  granted. 

Aldbrson,  B.  :  The  application  is,  in  fact,  to  get  evidence  of  the 
infringement.  Tou  say  to  the  defendants,  produce  the  machine 
you  use ;  he  does  so,  and  it  is  an  admission  that  it  is  used  by  him.) 

The  42nd  section  gives  the  Court  power  to  make  this  order.  It 
enacts  that,  '*  in  any  action  in  any  of  her  Majesty's  superior  courts 
of  record  at  Westminster  and  in  Dublin,  for  the  infringement  of 
letters  patent,  it  shall  be  lawful  for  the  Court  in  which  such  action 
is  pending,  if  the  Court  be  then  sitting,  or  if  the  Court  be  not 
sitting,  then  for  a  Judge  of  such  Court,  on  the  application  of  the 

(1)  Bep.  Patents  Act,  1883  (46  &  47  Yici  o.  67),  s.  113;  see  now  Patents 
and  Designs  Act,  1907,  s.  34. 
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plaintiff  or  the  defendant  respectively^  to  make  such  order  for  an        Shaw 
injunction,   inspection    or    account,   and  to  give    such    direction        xhk 
respecting  such  action,  injunction,  inspection,  and  account  and  the     ^^^^  ^^ 
proceedings  therein  respectively,  as  to  such  Court  or  Judge  may 
seem  fit  "(1). 

Pollock,  C.  B.  : 

The  affidavit  is  too  vague  and  defective  for  the  Court  to  grant 
this  application.  It  ought,  at  least,  to  state  that  there  is  such  a 
machine,  and  that  the  plaintiff  has  reason  to  believe  it  is  an 
infringement. 

Alderson,  B.,  Platt,  B.  and  Martin,  B.  concurred. 

Rvle  refused  (2). 

(1)  S.  34  of  the  Patents  and  Designs  was  discharged  upon  a  collateral 
Act,  1907,  is  to  the  same  effect.  ground,  so  that  no  decision  was  neces- 

(2)  The  rule  nisi  was  subsequently  sary  as  to  the  power  to  order  such  an 
obtained  on  amended  affidavits;  but  inspection. 
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MAGISTRATES'   CASES. 


iSfSL  (Grown  Case  Beservbd.)  (i) 

'^!!l!^  KEG.  V.   DALE  (2). 

[  *4  ]  (22  L.  J.  M.  0.  44—47  ;  S.  0.  1  Dears.  C.  C.  37  ;  17  Jur.  47 ;  17  J.  P.  68.) 

On  a  conviction  under  the  Alehouse  Act,  1 828  (9  Gfeo.  IV.  c.  61 ),  by  justices 
of  a  borough  which  has  a  separate  commission  of  the  peace,  but  no  Court  of 
Quarter  Sessions,  the  portion  of  the  penalty  which,  by  section  26  (3),  is  to 
be  paid  to  the  treasurer  of  the  county  or  place  for  which  the  justices  are 
acting  must  be  paid  to  the  treasurer  of  the  county  in  which  the  town  is 
situated,  and  not  to  the  treasurer  of  the  borough. 

This  was  a  case  stated  from  the  Northumberland  Quarter  Sessions 
to  the  following  effect. 

The  indictment,  which  was  tried  at  the  last  Michaelmas  Quarter 
Sessions  for  the  county  of  Northumberland,  was  as  follows: 
Northumberland,  to  wit.  Tlie  jurors  for  our  lady  the  Queen^ 
upon  their  oaths  present,  that  heretofore,  to  wit,  on  the  19th  day 
of  May  A.D.  1851,  in  the  borough  of  Tynemouth,  in  the  county 
of  Northumberland,  one  Joseph  Gibbon  was  convicted  before 
Alexander  Bartleman  and  Solomon  Mease,  Esq.,  then  and  there 
being  two  of  her  Majesty's  justices  assigned  to  keep  the  peace  in 
and  throughout  the  said  borough,  in  the  said  county,  for  that  he, 
the  said  J.  6.,  on  the  18th  of  May  a.d.  1851,  at  the  township  of 
North  Shields,  in  the  said  borough  of  Tynemouth,  he,  the  said  J.  6., 
being  then  and  there  an  alehouse  keeper,  and  duly  licensed  to  sell 
[  ^45  ]  exciseable  liquors  by  retail  in  his  house  *and  premises  there  situate, 
did  wilfully  permit  disorderly  conduct  in  his  house  and  premises, 
by  then  and  there  suffering  persons,  to  the  nnmber  of  twenty  and 
more,  to  remain  fighting,  drinking  and  making  a  great  noise 
and  disturbance  there  at  a  late  hour  of  the  night,  to  wit,  at  twelve 
o'clock  at  night,  against  the  terms  of  his  said  licence,  and  contrary 
to  the  provisions  of  the  statute  in  such  case  made  and  provided. 
And  the  said  Alexander  Bartleman  and  Solomon  Mease,  in  and  by 
the  said  conviction,  then  and  there  adjudged  the  said  J.  6.  for  his 

(1)  Coram  j£BVls,Ch.  J.,  Aldkbson,  Q.  B.  13;  R,  v.  Warwickskirt  JuMices 
B.,  CoLEREDGB,  J.,  Ceesswell,  J.,  [19o2]  2  K.  B.  101,  106,  71  L.  J.  KB. 
Platt,  B.  and  Mabtin,  B.  605,  86  L.  T.  568. 

(2)  Cited,  Mayor  of  Beigate  v.  Hart  (3)  Eep.  by  Licensing  Act,  1872  (35 
(1868)  L.  B.  3  a  B.  244,  249,  37  L.  J.  &  36  Vict.  c.  94),  s.  75,  and  see  Muni> 
a  B.  73;  Tl'mw  v.  Mossman  (1869)  L.  B.  cipal  Corporations  Act,  1882  (45  &  46 
4  Ex.  292,  298,  301,  38  L.  J.  Ex.  200,  Vict.  c.  50),  s.  221,  and  Licensing  Act. 
20  L.  T.  672 ;  R.  v.  West  Riding  Justices  1872,  s.  66. 

[1900]  1  Q.  B.  291,  295,  298,  69  L.  J. 
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said  offence  to  forfeit  and  pay  the  sum  of  2/.  10«.  to  be  paid  and  reo. 
applied  according'  to  law,  and  also  to  pay  to  Bobert  Mitchell,  the  jy^l^ 
complainant,  the  sum  of  10«.  for  his  costs  in  that  behalf,"  &c. 

The  indictment  further  stated  "  that  the  said  A.  Bartleman  and 
S.  Mease  did,  at  the  time  of  making  the  said  conviction,  award  one 
moiety  of  the  said  penalty  to  the  use  of  the  said  E.  Mitchell,  &c. 
That  J.  6.  afterwards  paid  the  sum  of  21.  10«.  to  Henry  Dale,  the 
defendant,  who  was  then  clerk  of  the  justices  for  the  borough,  and 
that  he  received  the  same  as  such  clerk  in  order  that  it  might  be 
forthwith  paid  by  him  to  the  persons  to  whom  the  same  must  be 
paid  in  pursuance  of  and  according  to  the  conviction  and  the 
statutes  in  that  case  made  and  provided,  to  wit,  one  moiety  to 
the  said  B.  Mitchell  as  such  prosecutor  as  aforesaid,  and  the  other 
to  the  treasurer  of  the  said  county."  The  indictment  further  added, 
''that  the  justices  of  our  lady  the  Queen,  assigned  to  keep  the 
peace  for  our  said  lady  the  Queen  in  and  throughout  the  said 
borough,  were  at  the  time  of  making  the  said  conviction,  and  thence 
hitherto  have  been,  acting  and  empowered  to  act  within  the  said 
borough,  by  and  under  a  commission  of  the  peace  from  our  lady 
the  Queen,  which  said  commission  did  not,  nor  does  contain  any 
grant  of  a  Court  of  Quarter  Sessions  of  the  peace  for  the  said 
borough,  and  our  said  lady  the  Queen  had  not  then,  or  at  any  time 
since,  granted  that  a  separate  Court  of  Quarter  Sessions  of  the  peace 
should  be  had  in  and  for  the  said  borough,  nor  were  there,  then, 
nor  at  any  other  time,  any  separate  General  Quarter  Sessions  of  the 
peace  holden  in  or  for  the  same."  It  then  alleged  that  it  was  the 
defendant's  duty  to  pay  one  moiety  of  the  penalty  to  the  treasurer 
of  the  county  gf  Northumberland,  yet  though  a  reasonable  time  had 
elapsed,  and  the  treasurer  was  always  willing  to  receive  the  money, 
that  the  defendant  had  neglected  and  refused  to  pay  it  over  to  him. 

There  was  a  second  count,  the  same  as  the  first,  but  with  the 
additional  averment ''  that  the  said  A.  Bartleman  and  S.  Mease  in 
the  making  of  the  said  conviction  acted  as  such  justices  as  aforesaid 
for  the  said  county." 

The  defendant  was  found  Guilty,  and  a  motion  was  made  in 
arrest  of  judgment,  on  the  ground  that  by  the  statutes  it  was  not 
the  duty  of  the  defendant  to  pay  the  moiety  of  the  penalty  to  the 
treasurer  of  the  county.  The  case  set  out  the  statute  9  Geo.  IV. 
c.  61,  ss.  26,  88,  and  87 ;  statute  5  &  6  Will.  IV.  c.  76,  s.  126 ; 
statute  11  &  12  Vict.  c.  48,  s.  81.  The  case  further  added,  that  the 
borough  of  Tynemouth  was  incorporated  by  Eoyal  charter,  dated 
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Rbo.  the  6th  of  Angnst,  1849,  and  a  commission  of  the  peace  was  granted 
Dale.  to  certain  persons  therein  named,  on  the  26th  of  March,  1850,  but 
no  Goart  of  Quarter  Sessions  was  thereby  granted.  It  was  admitted, 
for  the  purpose  of  the  case,  that  the  defendant  had  paid  over  the 
moiety  in  question  to  the  treasurer  of  the  borough  of  Tynemonth. 
Judgment  was  postponed. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendant  was  properly  found  guilty  upon  the  indictment  for 
neglecting  and  refusing  to  pay  over  the  moiety  of  the  fine  to  the 
treasurer  of  the  county  of  Northumberland. 

Pashley,  for  the  defendant  (Nov.  18,  1852)  : 

The  sole  question  is,  whether  the  defendant  was  justified,  as  he 
contends  he  was,  in  paying  over  the  moiety  of  the  fine  to  the  treasurer 
of  the  borough  of  Tynemouth,  or  whether  he  ought,  as  contended 
for  the  prosecution,  to  have  paid  it  to  the  treasurer  of  the  county  of 
Northumberland.     The  Act  under  which  the  conviction  took  place, 
the  9  Geo.  lY.  c.  61,  the  Alehouse  Act,  by  section  26,  directs  that  a 
moiety  at  least  of  the  penalty  imposed  by  the  justice  on  a  convic- 
tion shall  be  paid  ''to  the  treasurer  of  the  county  or  place  for 
[  '46  ]       *which  such  justice  shall  then  act."     The  term  "  place  "  in  this 
section  includes  "  town  corporate,"  for  section  1  enumerates  certain 
local  divisions,  including  "  town  corporate,"  and  the  other  section 
more  comprehensively  describes  them  all  as  "county  or  other 
place."     Section  87  (the  interpretation  clause)  in  the  definition  of 
"  county  or  place "  includes  town  corporate.    But  it  will  be  said 
that  the  definition  in  that  section  of  "treasurer  of  a  county  or 
place,"  shows  that "  place  "  in  this  instance  means  a  town  corporate, 
having  a  separate  Quarter*^  Sessions  of  the  peace.     The  words  are, 
"  treasurer  of  the  county  or  place,"  shall  "  be  deemed  to  include 
any  officer  acting  in  such  capacity,  or  charged  with  the  receipt  and 
expenditure  of  monies,  from  and  out  of  which  the  costs  of  public 
prosecutions  shall  have  been  usually  defrayed."     The  word  "  or " 
shows  that  two  classes  of  persons  are  meant,  either  the  officer 
acting  as  treasurer,  though  not  charged  with  payment  of  costs  of 
prosecutions,  or  the  officer  who  has  to  pay  such  costs.    In  section  29 
the  treasurer  of  the  county  or  place,  for  which  the  justice  has 
acted,   is  to  pay  him  his  costs  on  an  appeal.    It  is,  therefore, 
reasonable  that  the  penalty  should  go  to  the  fund  out  of  which  the 
costs  should  be  paid.     There  being  no  separate  Court  of  Quarter 
Sessions  in  the  borough  the  county  justices  may  act  in  it,  as  the 
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borough  is  part  of  the  county :  Reg.  v.  St  Edmund's,  Salisbtiry  (i),         Reo. 
but  they  act  in  and  for  the  borough.     *     «     *  dalb. 

Otter,  for  the  Crown  : 

The  defendant  was  bound  by  the  Alehouse  Act  to  pay  the  money  to 
the  county  treasurer.  When  justices  are  assigned  to  keep  the  peace 
for  a  borough  which  has  no  separate  Court  of  Quarter  Sessions,  they 
act  as  justices  of  the  county :  Rex  v.  A  nios  (2).  County  justices  would 
have  a  concurrent  jurisdiction  with  the  borough  justices  beyond 
doubt.  It  is  clear  that  county  justices,  acting  in  the  borough,  do  so 
by  virtue  of  their  general  authority  as  justices  of  the  county,  and 
therefore  by  section  26  the  moiety  of  the  penalty  would  be  to  be  paid 
to  the  county  treasurer.  But  it  is  said,  that  because  borough  justices 
act,  the  place  for  which  they  act  is  the  borough,  and  therefore  that 
the  moiety  of  the  penalty  must  be  paid  to  the  treasurer  of  the 
borough  as  treasurer  of  the  place  for  which  they  act.  If  that  be  a 
right  view  there  would  be  a  great  difficulty  in  saying  to  whom  the 
penalty  should  be  paid,  if  one  county  justice  and  one  borough 
justice  joined  in  a  conviction  under  this  Act.  Secondly,  the  term 
''  place "  means  a  place  which  has  a  separate  Court  of  Quarter 
Sessions,  for  the  provisions  of  the  Act  will  not  bear  any  other 
meaning.  By  section  25  of  the  Alehouse  Act,  the  justices  may 
on  non-payment  of  the  fine  commit  the  offender  to  the  gaol  or 
house  of  correction  of  the  county  or  place  for  which  they  are 
acting.  Now,  a  town  corporate  has  no  gaol  if  it  has  no  Court  of 
Quarter  Sessions  or  gaol  delivery  :  Reg.  v.  Taylor  (3).  In  section  4 
and  in  section  7  the  like  meaning  must  be  imposed  on  the  word 
"  place."  The  latter  section  gives  county  justices  power  to  acfc  for 
the  division  or  place  when  other  justices  are  disqualified.  That 
clause  would  not  be  necessary  unless  the  ''  place  "  had  a  separate 
jurisdiction,  for  without  such  a  clause  county  justices  might  act 
in  a  town  corporate  which  had  no  separate  Quarter  Sessions. 
Section  88  directs  convictions  to  be  returned  to  the  next  Quarter 
Sessions  holden  for  the  county  or  place  where  the  offence  has  been 
committed.  ''  Place,"  therefore,  clearly  means  a  place  having  a 
Court  of  Quarter  Sessions.  In  section  87,  in  the  definition  of 
"treasurer  of  a  county  or  place,"  the  expression  "having  charge 
of  the  funds  out  of  which  the  costs  of  the  prosecutions  are 
paid  "  applies  to  the  whole  sentence,  and  therefore  clearly  denotes 

(1)  57  B.  E.  684  (2   a  B.  72  ;  10  (2)  21  E.  E.  386  (2  B.  &  Aid.  533). 

L.  J.  M.  C.  138).  (3)  1  StOk  343. 
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RBa.         only  such  places  as  have  costs  of  prosecutions  to  pay,  i.e.,  places 
DALa       having  separate  Courts  of  Quarter  Sessions. 

Pashley  replied.     *     *     * 

Cur.  adv.  rtrff. 

[  *7  ]         Jbrvis,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

Whether  the  defendant  is  guilty  or  not  guilty  in  this  case  depends 
on  the  construction  of  the  statute  9  Geo.  IV.  c.  61 ;  and  we  are  of 
opinion  that  upon  the  proper  construction  of  that  statute  the  defen- 
dant is  guilty,  and  was  properly  convicted.  The  penalty  for  the 
non-payment  of  which  to  the  treasurer  of  the  county  of  Northumber- 
land the  defendant  has  been  convicted,  was  in  this  case  imposed 
under  the  Alehouse  Act,  9  Geo.  IV.  c.  61,  by  justices  acting  for 
the  borough  of  Tynemouth,  which  has  a  commission  of  the  peace, 
but  no  Court  of  Quarter  Sessions ;  and  the  question  is,  whether 
that  penalty  ought  to  be  paid  to  the  treasurer  of  the  county  or  to 
the  treasurer  of  the  borough  on  account  of  the  borough  fund.  By 
section  26  of  the  Alehouse  Act,  so  much  of  the  penalty  as  is  not 
awarded  to  the  prosecutor  is  to  be  paid  to  the  treasurer  of  the 
**  county  or  place  "  for  which  the  justice  was  acting  when  the 
penalty  was  imposed.  The  defendant's  counsel  contends  that  the 
word  ''  place"  must  be  understood  in  its  ordinary  sense,  and  that 
inasmuch  as  the  justices  were  acting  for  the  borough  of  Tynemouth 
when  the  penalty  was  imposed,  the  treasurer  of  that  borough  is  the 
person  who  ought  to  receive  the  penalty,  and  that  it  ought  to  be 
applied  to  the  borough  fund  under  the  provisions  of  the  statute 
5  &  6  Will.  IV.  c.  76,  s.  126  (l).  On  the  other  hand,  the  prosecutor 
asserts  that  the  word  **  place  "  as  used  in  that  section  means  a  place 
for  which  a  Court  of  Quarter  Sessions  is  held.  This,  we  think,  is 
the  right  construction.  In  many  of  the  sections  in  which  the 
words  *^  county  or  place  "  are  used  it  is  manifest  that  the  latter 
word  applies  only  to  cases  where  Quarter  Sessions  are  held.  For 
instance,  by  section  37  parties  aggrieved  may  appeal  to  the  next 
General  or  Quarter  Sessions  of  the  peace  of  the  "  county  or  place  " 
wherein  the  cause  of  complaint  arose ;  and  by  section  33  (2),  the 
conviction  is  to  be  returned  to  the  next  General  or  Quarter  Sessions 
of  the  peace  for  the  "  county  or  place  "  wherein  the  oflfence  shall 
have  been  committed.  The  interpretation  clause  shows  further, 
that  it  was  intended  that  those  penalties  should  be  applied  towards 

(1)  See  now  Municipal  Corporations  (2)  Eep.  35  &  36  Vict  c.  94,  s.  75. 

\ct,  1882,  8.  142. 
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the  costs  of  public  prosecutions,  and  not  to  a  borough  fund,  because  Rko. 
it  explains  the  words  treasurer  of  a  "  county  or  place  "  to  mean  an  dale. 
officer  acting  in  such  capacity,  or  charged  with  the  receipt  and 
expenditure  of  monies  from  and  out  of  which  the  costs  of  public 
prosecutions  have  been  usually  defrayed.  The  person  to  receive 
the  penalty  is  to  be  an  officer  acting  in  the  capacity  of  treasurer  of 
monies  from  and  out  of  which  the  costs  of  public  prosecutions  have 
been  usually  defrayed.  In  the  same  spirit  the  justices  in  Quarter 
Sessions  are  by  section  29  authorized  to  indemnify  the  justices  from 
their  costs  upon  an  appeal  in  certain  cases,  and  to  order  the  treasurer 
of  the  '*  county  or  place  "  in  and  for  which  the  justices  acted  to  pay 
the  amount.  At  the  time  the  Alehouse  Act  passed  corporations 
had  private  property,  but  no  borough  fund,  properly  so  called,  over 
which  the  Legislature  could  with  justice  exercise  a  controul.  The 
treasurer  of  the  place  meant  in  this  section  must  clearly  be  treasurer 
of  a  place  having  a  Court  of  Quarter  Sessions,  an  officer  under  the 
controul  of  the  justices  making  the  order  with  the  fund  under  their 
controul  (l).  It  would  be  strange  that  the  same  word  should  give  to 
one  fund,  the  borough  fund,  all  the  penalties  for  good  convictions,  and 
charge  upon  another  fund,  the  county  rate,  all  the  costs  for  convic- 
tions which  could  not  be  sustained.     For  these  reasons,  we  think 

the  conviction  right. 

,  Conviction  sustained. 

(Crown  Case  Eeservbd.)  (2) 

EEG.   V.  MILLAED(3).  isss. 

(22  L.  J.  M.  a  108—109;  S.  C.  1  Dears.  0.  0.  166;  17  Jur.  400;  1  W.  R.  314;       ^^""'^  ^^' 

21  L.  T,  0.  S.  108.)  [  108  ] 

Section  24  of  the  stat.  8  Geo.  lY.  c.  30  (4),  gives  a  magistrate  jurisdiction 
to  convict  summarily  in  cases  of  malicious  damage  to' property.  Sec- 
tion 30  (4)  **  for  the  more  effectual  prosecution  of  all  offences  punishable  on 
summary  conviction,"  enacts,  that  when  any  person  shall  be  charged  on  the 
oath  of  a  credible  witness  before  any  justice  with  such  offence,  such  justice 
may  summon  the  party,  and  if  he  do  not  appear,  may  determine  the  case  ex 
parte,  or  issue  his  warrant  to  apprehend  the  party ;  or  withoiit  summons  may 
issue  his  warrant,  and  the  justice  before  whom  the  party  charged  shall 
appear  or  be  brought  shall  hear  and  determine  the  case:   Held,  that 

(1)  This  passage,  beginning  with  (3)  Cited. /?Zafe!  v.  Z^^-ec^  (1876)  1  Ex. 
the  words  **The  treasurer,"  was  D.  320,  329,  330,  45  L.  J.  M.  C.  Ill, 
adopted  by  Darlino,  J.,  R.  v.  West  34  L.  T.  764;  72.  v.  Bughea  (1879)  4 
Riding  Justices  [1900]  1  a  B.  at  Q.  B.  D.  614,  625,  628,  48  L.  J.  M.  0. 
p.  298.  151,  40  L.  T.  685. 

(2)  Coram  Jervis,  Ch.  J.,  Parke,  (4)  Eep.  24  &  25  Vict.  c.  95;  see 
B.,  AiJ)£R80N,  B.,  WiGHTMAN,  J.  and  now  Malicious  Injuries  Act,  1861  (24 
Oresswbll,  J.  &  25  Vict.  c.  97). 
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■R^Q,  section  30  did  not  controul  the  effect  of  section  24 ;  and  that  it  was  not 

V.  necessary  that  there  should  be  an  information  on  oath  to  give  the  magistrate 

Millard.  jurisdiction  to  hear  the  case  when  the  party  charged  with  an  offence  under 

the  Act  appeared  before  him. 

The  following  case  was  stated  by  Wiohtman,  J. : 

The  defendants  were  indicted  for  perjury  in  the  evidence  they  gave 
before  two  magistrates,  upon  the  trial  of  an  information  under  the 
Malicious  Trespass  Act,  7  &  8  Geo.  IV.  c.  80,  s.  24. 

Mr.  Robertson,  a  gentleman  of  the  county  of  Pembroke,  laid  an 
information  (but  not  on  oath)  before  a  justice  of  the  peace  against 
a  person  of  the  name  of  Wiggin,  for  wilful  damage  to  the  carriage 
of  the  complainant.  A  summons  was  issued  against  Wiggin  to 
appear  to  answer  the  charge,  and  he  appeared  accordingly,  and  the 
defendants,  Thomas  Millard  and  Henry  Millard,  were  examined  as 
witnesses  against  Wiggin,  and  the  indictment  was  for  perjury  upon 
that  examination. 

It  was  objected,  for  the  defendants,  that,  to  give  the  magistrate 
jurisdiction  the  information  must,  by  the  80th  section  of  the  Act, 
be  on  oath,  which  it  was  not  in  the  present  case.  I  thought  that 
the  magistrate  had  jurisdiction,  and  that  the  omission  to  lay  the 
information  on  oath  was  an  error  in  procedure  only ;  but  as  the 
case  was  one  of  very  general  application,  I  reserved  the  point  for 
the  opinion  of  the  Court  of  Appeal. 

Terry,  for  the  prisoner : 

An  indictment  for  perjury  must  allege  that  the  perjury  was  com- 
mitted in  the  course  of  a  judicial  proceeding,  and  such  allegation 
must  be  proved.  Here  there  was  no  proof  of  any  judicial  proceeding, 
as  the  evidence  showed  that  the  information  on  which  the  magistrate 
acted  was  not  on  oath. 

(Parke,  B.  :  A  magistrate  cannot  proceed  without  an  informa- 
tion laid  before  him ;  but  the  rule  of  law  is,  that  unless  a  statute 
expressly  requires  it,  the  information  need  not  be  on  oath,  or  even 
in  writing:  Bastenw.  Carew  (1),  Wilson  v.  Weller{2).  The  question 
is,  whether  section  80  makes  it  a  condition  in  all  cases  of  summary 
conviction  under  the  Act  that  the  information  shall  be  on  oath.) 

It  is  submitted  that  it  does. 

Jbrvis,  Ch.  J. : 

We  are  all  of  opinion  that  the  conviction  is  right.     Section  24  of 
(1)  27  R.  R.  453  (3  B.  &  C.  649 ;  3  (2)  1  Brod.  &  B.  57. 

T.  K.  B.  111). 
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the  Act  gives  a  magistrate  jurisdiction  to  convict  in  all  cases  of  Rbo. 
wilful  damage  to  property  not  specially  provided  for  in  the  Act.  millabd. 
The  question  is,  whether  section  30  makes  it  necessary  that  the 
information  should  be  on  oath  in  all  cases.  Had  section  30  been 
omitted  from  the  Act,  it  is  clear  that  it  would  not  have  been  neces- 
sary that  the  information  should  have  been  on  oath.  An  information 
need  not  even  be  in  writing,  unless  required  by  a  statute,  as  has  been 
observed  by  my  brother  Parke.  It  seems  to  me  that  section  30  is 
not  engrafted  on  section  24,  but  it  is  added  "  for  the  more  efifectual 
prosecution  of  offences  punishable  by  summary  conviction."  If  the 
party  charged  appear  before  the  magistrate  his  jurisdiction  is 
founded  to  hear  and  determine  the  case ;  but  if  the  party  does  not 
appear,  the  proceedings  must  be  taken  under  section  30,  and  there 
must  be  an  information  on  oath  in  order  *to  justify  an  ex  parte  pro-  [  'lOD  1 
ceeding.  Many  things  may  be  done  by  the  justice  when  there  is  an 
information  on  oath  which  could  not  be  done  without  it.  We  think 
that  section  80  only  gives  a  cumulative  remedy.  This  view  is 
fortified  by  a  consideration  of  the  language  of  section  29,  which  is 
in  strong  contrast  with  that  of  section  30,  for  section  29  commences 
with  the  words,  "  That  the  prosecution  for  every  oflfence  punishable 
on  summary  conviction  under  this  Act  shall  be  commenced  within 
three  calendar  months  after  the  commission  of  the  offence,"  while 
section  30  begins  with  the  words,  "and  for  the  more  effectual 
prosecution  of  all  offences,"  &c.  We  think  that  my  brother 
WiOHTMAN  said  properly  that  the  information  on  oath  was  a  matter 
of  procedure  only  and  not  necessary  to  found  the  jurisdiction  of  the 
magistrate. 

The  other  Judges  concurred. 

Conviction  affirmed^ 

REG.   V.   The   JUSTICES  of  ST.  ALBANS.  ^^^^ 

May  7. 
(22  L.  J.  M.  C.  142-143 ;  S.  0.  1  0.  L.  E.  636  ;  17  Jur.  531.)  

If  a  turnpike  road  be  out  of  repair,  a  single  justice  has  no  power  under 
the  General  Highway  Act,  6  &  6  Will.  IV.  c.  60,  s.  94,  to  summon  the         I  ^^^  J 
surveyor  or  other  officer  of  the  turnpike  road  to  appear  before  the  justices 
at  a  Special  Sessions  for  the  highways. 

The  justices  at  such  Special  Sessions  have  no  authority  to  make  an  order 
on  such  officer  of  the  turnpike  road  to  repair  the  road  or  to  pay  money  to 
be  applied  to  the  repairs  of  it  if  the  turnpike  trust  funds  are  insufficient, 
nor  without  giving  such  officer  an  opportunity  of  showing  the  condition  of 
the  funds. 

Where  the  clerk  of  the  trustees  of  a  turnpike  road  which  was  out  of 
repair  had  been  summoned  by  a  single  justice,  and  two  justices,  at  a  Special 
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Rbo.  Sessions  for  the  higliways.'without  allowing  the  clerk  to  show  that  the 

V,  turnpike  funds  were  insufficient,  made  an  oi-der  convicting  him  in  a  penalty 

The  ^q^  directing  him  to  repair  the  road  in  a  specified  time :  Held,  that  thoagh 

St.  Albans.  ^^®  certuyrari  was  taken  away  by  the  Act,  this  order  was  so  entirely  without 

jurisdiction  that  a  certiorari  might  issue  to  bring  up  the  order  to  quash  it. 

This  was  a  motion  for  a  certiorari  to  bring  up,  for  the  purpose  of 
quashing,  an  order  of  two  justices,  convicting  one  Palmer,  clerk 
of  the  trustees  of  a  turnpike  road  in  the  parish  of  Bickmansworth, 
in  the  county  of  Hertford,  in  the  sum  of  Is.,  on  account  of  the 
road  being  out  of  repair ;  and  also  ordering  him  to  repair  the  said 
road  in  question  within  twenty-eight  days. 

It  appeared  by  the  aflfidavits  that  the  portion  of  road  in  question 
was  part  of  a  turnpike  road  in  the  parish  of  Bickmansworth,  and 
had  been  out  of  repair  for  some  time.  An  information  was,  in 
consequence,  laid  before  a  single  justice,  under  the  General  High- 
way Act,  5  &  6  Will.  IV.  c.  50,  s.  94,  stating  that  the  road  was  out 
of  repair,  and  that  the  trustees  of  the  turnpike  trust  were  liable  to 
repair  it.  On  this  information  a  summons  was  issued  by  the  single 
justice  to  the  clerk  of  the  trustees,  calling  on  him  to  appear  before 
the  justices  at  a  Special  Sessions  for  the  highways.  The  clerk 
appeared  before  two  justices  at  Special  Sessions,  and  urged  that  the 
tolls  were  insufficient  to  repair  the  road,  and  offered  evidence  to 
prove  that  fact ;  this  the  justices  refused  to  hear,  and  appointed 
a  person  to  view  the  road  ;  and  on  his  report  that  the  road  was  out 
of  repair,  at  a  subsequent  Special  Sessions,  where  the  clerk  appeared 
and  urged  the  same  defence,  they  made  the  order  complained  of. 

Hawkins  and  Codd  showed  cause : 

The  certiorari  ought  not  to  go.  The  order  of  the  justices  is  perfectly 
valid.  It  is  founded  on  the  94th  section  of  the  General  Highway  Act, 
5  &  6  Will.  IV.  c.  50.  It  is  not  a  sufficient  justification  for  the  clerk  to 
say  that  the  trustees  are  out  of  funds,  as  by  the  local  Act  they  have  the 
means  of  raising  funds.  Further,  the  certioraii  is  taken  away  by  sec- 
tion 107  of  the  5  &  6  Will.  IV.  c.  50.  Assuming  that  the  justicse 
had  jurisdiction  to  a  certain  extent,  but  have  partially  exceeded  that 
jurisdiction,  such  partial  excess  is  no  ground  for  the  certiorari 
going  :  Reg.  v.  Hyde  (i). 

(CoLERinaE,  J.  :  In  that  case  there  was  a  doubt  whether  there 
was  an  excess  of  jurisdiction  or  not ;  and  the  Coubt  distinguishes 
between  the  cases  where  there  is  a  doubt  and  where  there  is  a  clear 
(1)  21  L.  J.  M.  C.  94  ;  7  El.  &  BL  859,  n. 
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excess  of    jurisdiction.      If   George  v.    Chambers  (1),   be  law,  the         Rko. 

justices  had  no  right  to  convict.)  Xhb 

Justices  of 
In  that  case   the   party  summoned   did  not  appear  at  the  first    St.  Albans. 

Special  Sessions. 

Bramwell  and  Wells,  in  support  of  the  rule,  were  not  called  upon. 

GOLBRIDOE,  J. : 

I  think  that  this  rule  must  be  made  absolute.  It  appears  to  me 
that  the  justices  have  proceeded  upon  a  misconstruction  of  the 
Act  of  Parliament.  The  section  upon  which  they  have  acted  is  not 
found  in  the  General  Turnpike  Act,  but  in  the  General  Highway 
Act.  The  whole  enacting  part  of  the  clause  is  chiefly  directed 
to  proceedings  against  a  parish  *surveyor  of  highways  in  respect  C  *A*^  ] 
of  a  parish  highway,  in  which  case  a  single  justice  may  summon 
the  surveyor  to  appear  before  the  justices  at  a  Special  Sessions  for 
the  highway ;  and  they  are  then  to  take  the  prescribed  steps  for 
ascertaining  by  a  day  appointed,  the  condition  and  state  of  the  high- 
way, and  if,  on  the  day  appointed,  it  shall  appear  to  the  justices  at 
the  Special  Sessions  that  the  highway  is  not  in  a  state  of  thorough 
and  efficient  repair,  they  are  then  to  proceed  to  convict  the  sur- 
veyor of  the  previous  oifence  of  letting  the  highway  be  out  of  repair, 
and  they  are  to  order  him  to  repair  the  highway  within  a  certain 
time ;  if  it  be  not  put  in  repair  by  the  time  specified,  they  are 
to  make  a  second  order,  that  a  sum  of  money  be  paid  by  the 
surveyor  equal  in  amount  to  the  amount  of  the  sum  required  for 
the  repairs,  which  money  is  to  be  recoverable  as  any  forfeiture 
under  the  Act.  Then  it  occurred  that  the  highway  might  be  part 
of  a  turnpike  road ;  the  proviso  therefore  adds,  the  said  justices 
shall  summon  the  surveyor  or  other  officer  of  the  turnpike  road. 
So  that  a  single  justice  has  no  power  to  issue  such  a  summons  in 
the  case  of  a  turnpike  road.  The  proviso  does  not  say  in  terms 
what  is  to  be  done  when  the  justices  have  brought  the  officer 
of  the  turnpike  road  before  them,  but  it  provides  that  if  an  order 
is  to  be  made  directing  a  sum  of  money  to  be  paid,  that  such 
"  order  shall  be  made  on  the  treasurer  or  surveyor  or  other  officer 
of  such  turnpike  road,  and  shall  be  recoverable  as  aforesaid." 
The  proviso  gives  no  authority  to  convict,  and  says  nothing  about 
the  first  order  to  repair,  but  only  as  to  the  order  to  provide  a  sum 
of  money  for  doing  the  repairs.  George  v.  Chambers  has  decided, 
(I)  63  E.  E.  664:  (11  M.  &  W.  H9;  12  L.  J.  M.  C.  94). 
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Kso.  and  most  properly,  that  the  justices  cannot  proceed  to  do  that  till 
7„*B  they  have  first  ascertained  the  condition  of  the  turnpike  trust 
St* ALBANS  *^^^s '  ^^^  i'  so,  it  is,  of  course,  clear  that  they  are  not  to  make 
such  an  order  on  the  officer  when  there  are  no  public  funds 
to  which  he  may  have  recourse.  The  justices  ought,  I  think,  to 
have  shown  that  they  had  in  the  first  instance,  before  making  an 
order,  inquired  into  the  condition  of  the  turnpike  funds,  and  as 
they  have  not  done  so,  they  have  done  what  is  wrong.  The  only 
remaining  question  is,  whether  the  certiorari  is  taken  away.  As  I 
am  of  opinion  that  they  have  proceeded  entirely  without  jurisdic- 
tion in  making  this  conviction,  and  in  making  an  order  in  the 
terms  that  they  have  used,  I  think  that  the  certiorari  ought  to  go  to 
bring  up  this  order  for  the  purpose  of  quashing  it. 

Rule  absolute. 


1853.  EEG.  V.  JABEZ  DAVIS  (1). 

•^"llli^*  (22  L.  J.  M.  0.  143—144.) 

Bail  Ckmrt.  A  few  days  after  D.  had  left  his  father's  house,  his  last  place  of  abode, 

[  143  ]  and  sailed  for  America,  a  summons  calling  upon  him  to  answer  the  charge 

of  being  the  putative  father  of  a  bastard,  was  left  for  him  at  his  father's 
house.  An  order  of  affiliation,  which  recited  that  the  summons  had  been 
duly  served  on  D.,  was  made  against  him  iu  his  absence  from  the  country. 
On  an  application  for  a  certiorari  to  bring  up  and  quash  the  order  made  by 
D.  on  his  return  from  America,  he  swore  that  he  did  not  leave  home  with 
any  intention  of  avoiding  service  of  the  summons,  but  he  did  not  deny  that 
he  was  the  father  of  the  child.     The  Court  refused  the  certiorari. 

This  was  a  motion  for  a  certiorari  to  bring  up  a  bastardy  order 
for  the  purpose  of  quashing  it. 

The  affidavits  showed  that  Jabez  Davis,  the  applicant,  who,  up 
to  the  7th  of  November,  1850,  resided  in  his  father's  house  in 
England,  on  that  day  left  his  home  and  went  to  Liverpool  with  the 
intention  of  proceeding  at  once  to  America.  He  swore  that  he  left 
home  without  any  suspicion  that  any  application  for  an  order 
of  affiliation  was  about  to  be  made  against  him,  and  without  any 
intention  of  avoiding  service  of  any  summons  for  such  a  purpose. 
He  remained  at  Liverpool  until  the  11th  of  November,  when  the  ship 
sailed  with  him  to  America.  On  the  15th  of  November,  a  constable 
called  at  his  father's  house  with  the  view  of  serving  Davis  with 
[  •i*^  ]  a  summons  to  appear  before  the  justices  to  answer  the  *charge 
of  being  the  putative  father  of  a  bastard  child,  and  left  the  summons. 
The  constable  was  informed  that  Davis  had  gone  to  America.    On 

(1)  H  V.  Lee  (1888)  58  L.  T.  384,  386. 
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the  Srd  of  December  the  justices  made  an  order  which,  after  Rko. 
reciting  that  "  Jabez  Davis,  having  been  duly  served  with  a  davis. 
summons  to  appear,"  Sec,  **  as  is  now  proved  before  us,'*  did  not 
appear  at  the  hearing,  adjudged  Davis  to  be  the  father  of  the 
bastard,  and  directed  him  to  pay  a  certain  sum  for  its  maintenance. 
Davis  remained  in  America  until  the  end  of  the  year  1852,  and 
arrived  again  at  his  father's  house  on  the  4th  of  January,  1858, 
when  he  first  learned  that  the  order  of  affiliation  had  been  made. 
In  two  days  afterwards  he  was  arrested  for  not  having  complied 
with  the  order. 

WiUes,  in  support  of  the  motion  : 

This  certiorari  ought  to  issue.  The  provision  of  the  statute,  7  &  8 
Vict.  c.  101,  does  not  preclude  the  applicant  from  relief.  It  is  true 
that  in  section  8(1),  it  says  that,  ''on  proof  that  the  summons  was 
duly  served  on  such  person  or  left  at  his  last  place  of  abode,  six  days 
at  least  before  the  Petty  Session,"  the  justices  may  proceed  in  the 
absence  of  the  party  charged.  But  that  section  cannot,  it  is  appre- 
hended, apply  to  a  person  who  at  the  time  of  the  service  is  beyond 
the  jurisdiction  of  the  Courts  of  this  country,  and  who  cannot  by 
any  possibility  know  of  the  summons  in  time  to  appear  before  the 
justices,  or  to  appeal  against  the  decision.  It*  the  statute  applies 
to  this  case,  the  order  is  conclusive  and  the  applicant  can  have  no 
relief  at  all.  This  Court  has  a  jurisdiction  over  the  question 
of  proper  service  of  summons  in  cases  of  bastardy  orders.  The 
justices  can  only  make  an  order  on  proof  that  the  summons  has 
been  duly  served,  and  if  the  justices  are  deceived,  this  Court  will 
annul  their  order.  In  Reg,  v.  Evans  (2),  it  was  decided,  that  where 
service  of  the  summons  was  made  at  a  wrong  place  of  abode,  the 
order  of  bastardy  was  void,  and  might  be  removed  by  certiorari, 
though  it  was  alleged  in  the  order  that  the  summons  had  been  duly 
served.  Here  Davis's  last  place  of  abode  was  not  his  father's 
house  where  the  summons  was  served,  but  at  Liverpool. 

(WiOHTMAN,  J. :  The  mere  going  to  an  inn  at  Liverpool  while 
waiting  to  embark  would  hardly  make  the  inn  his  place  of  resi- 
dence. I  think  you  must  take  it  that  the  father's  house  was  the 
last  place  of  residence.) 

(1)  Eep.    by   the    Bastardy  Laws         (2)  87  E.  E.  894  (19  L.  J.  M.  0. 
Amendment  Act,  1872  (35  &  36  Yict      161). 
c.  65),  8.  2.     i:ee  now  s.  4  of  that  Act. 
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Beg.  If  80,  sidll  the  order  ifi  not  warranted.  The  etafcate  says  that  the 
dayu.  summons  most  be  served  personally  or  left  at  the  last  place  of 
abode.  Here  the  order  recites  that  it  was  doly  served.  It  ought 
to  have  stated  that  it  was  served  at  his  last  place  of  abode.  This 
objection  is  not  merely  technical,  for  if  the  justices  supposed  that 
Davis  had  been  personally  served  they  would  naturally  proceed  to 
hear  the  case  and  decide  without  further  delay ;  while  if  they  had 
been  told  that  the  summons  had  only  been  left  at  the  house  and 
that  the  man  was  gone  to  America,  and  could  have  had  no  notice 
of  the  proceedings  or  power  of  appearing  before  them,  they  might 
in  their  discretion  have  declined  to  go  on  with  the  case  in  the 
absence  of  the  party  charged. 

(WiGHPMAN,  J. :  The  statute,  in  effect,  says,  the  summons  may  be 
served  either  by  personal  delivery  or  by  leaving  at  the  last  place 
of  abode.  Tou  had  better  argue  the  case  as  if  the  order  had 
said  that  the  summons  was  duly  served  by  leaving  at  the  last  place 
of  abode.) 

The  justices  were  misled  into  supposing  that  the  order  was  duly 
served.    Great  injustice  may  have  been  done. 

(WiOHTMAN,  J. :  Does  Davis  swear  that  he  is  not  the  father  of  the 
child  ?) 

No ;  but  it  is  not  necessary  that  he  should. 

WlOHTMAN,  J. : 

It  may  then  be  that  the  proceeding  is  well  founded  and  that  no 
injustice  has  been  done.  The  proceedings  are  perfectly  in  form 
according  to  the  statute.  To  furnish  any  ground  for  setting  aside 
any  proceedings  regular  on  the  face  of  them  your  case  should  be 
that  an  unjust  charge  had  been  attempted  to  be  fastened  on  him 
by  reason  of  his  absence.  But  your  aflSdavits  do  not  show  that  the 
charge  is  unfounded. 

Etde  re/used. 


VOL.  XOIV.] 


1852.    CH.    1  W.  R.  48. 


888 


CHANCERY. 


Ex  PAETE  FERMOR(l). 

(1  W.E.43.) 

The  Court  will  never  act  on  the  allegation  of  the  decease  of  a  lunatic 
without  proof  of  that  fact  by  affidavit. 

W1CKEN8  applied  for  leave  to  examine  the  will  of  the  lunatic 
in  this  case,  which  was  in  the  custody  of  the  Master.  He  had 
died,  as  it  was  alleged,  on  Friday  last,  at  Brighton,  and  had  given 
directions  in  his  will  as  to  the  manner  of  conducting  his  funeral. 
There  was  no  affidavit  of  his  death,  although  two  letters  had  been 
written  by  the  committee  of  the  person  announcing  the  fact. 
Under  the  plea  of  the  urgency  of  the  case  the  learned  counsel 
asked  the  Court  to  make  the  order  without  proof  of  the  death. 

Lord  Justice  Knight  Bruce: 

We  cannot  do  so — it  is  impossible  to  entertain  any  such  applica- 
tion without  positive  proof  of  the  alleged  death.  Judicially  the 
lunatic  is  still  living,  and  may  be  so  in  reality. 


1862. 

Not.  22. 

Knight 
Bbucb,  L.J. 

[43] 


BEY80N  V.  WARWICK  and  BIRMINGHAM  CANAL 
COMPANY  AND   Others  (a). 

(1  W.  E.  124 ;  S.  0.  20  L.  T.  0.  8. 164.) 

Depositions  taken  before  an  Examiner  who  had  died  before  affixing  his 
signature  to  them,  allowed  to  be  received  in  evidence  as  if  they  had  been 
duly  signed. 

BE  Gex  moved,  that  the  original  depositions  taken  in  this  cause 
by  T.  H.  Plomer,  deceased,  late  one  of  the  Examiners  in  this  Court, 
of  the  several  witnesses  examined  in  the  cause,  and  signed  by 
the  said  several  witnesses,  might  be  transmitted  to  the  Record 
OflBce  of  this  Court  by  K.  S.  Parker,  Esq.,  one  of  the  Examiners 
appointed  in  place  of  T.  H.  Plomer,  and  that  the  same  might  be 
received  in  evidence  in  this  cause,  in  the  same  manner  as  if  the 
same  had  been  authenticated  by  the  signature  of  the  said 
T.  H.  Plomer. 

The  depositions  had  all  been  taken  in  Mr.  Plomer's  handwriting, 
but  had  not  received  his  signature  before  his  decease. 


(1)  Lunacy  Bules,  1892,  r.  47. 


12)  E.  S.  0.  Ord.  XXXVn.  r.  16. 
56—8 


1853. 
Jan,  20. 

Stuabt, 
V.-C. 

[124] 
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Bbtson  Elderton,  BagaUay^  Hallett,  Southgate,  Cadman  Jones^  for  the 

Warwick     several  parties,  did  not  oppose  the  application. 

AMD 

T%  T  tt  ^M  Tiff  A  YT  A 1LC 

Canal  ^*  Jones  submitted  that  he  ought  to  be  at  liberty  to  cross- 

CoMPANT.     examine  again  some  of  the  witnesses. 

Stuart,  V.-G.,  granted  the  application,  and  said  that  the  exhibits 
must  be  verified  by  afSdavit  and  that  there  ought  not  to  be  any  fresh 
cross-examination  of  the  witnesses. 


1863.  HOWARD  V.   SEWELL(l). 

•^^^^  (1  W.  R  124.) 

Stuabt,  Motion  for  leave  to  examine  a  witness  after  decree  refused  with  costs. 


such  a  special  application  not  being  justified  by  the  Act  15  &  16  Yict.  c.  86, 


V.-C. 
[124]  8.41(2): 

W.  H.  Terrell  moved  that  the  defendants  might  be  at  liberty 
to  examine  the  steward  of  a  manor,  for  the  purpose  of  proving 
a  custom,  before  the  Master  or  the  Examiner,  after  the  hearing 
of  the  cause.  The  steward  had  decUned  to  make  an  affidavit. 
Master  Tinney  had  refused  to  examine  him  ;  and  by  the  old 
practice,  the  examination  of  a  witness  after  decree  could  only  be 
obtained  by  a  note  from  the  Master  to  the  Examiner. 

Rogers  opposed  the  motion : 

The  proper  course  of  proceedingunder  the  circumstances  was  to 
obtain  a  svhpcena.    He  referred  to  16  &  16  Vict.  c.  86,  s.  41. 

Stuart,  V.-C,  said  that  the  Examiner  had  very  properly 
refused  to  examine  the  witness  in  the  absence  of  a  subpoena.  The 
words  of  s.  41  were  very  plain  :  "  such  evidence  shall  be  taken,  as 
nearly  as  may  be,  in  the  manner  hereinbefore  provided,  with 
reference  to  the  taking  of  evidence  with  a  view  to  such  hearing." 
The  usual  course  must  be  pursued  which  would  have  been  adopted 
before  the  hearing.  The  making  of  this  special  application  was 
not  in  accordance  with  s.  41,  and  the  motion  must  be  refused  with 
costs. 

(1)  Cited,  Raymond  Y.  Tapeon  (ISS2)  (2)  Eepealed.  See  now  R.  S.  C. 
22  Ch.  Div.  430.  432.  48  L.  T.  403.  Ord.  XXXVIL  rr.  5,  20. 
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IN    THE    QUEEN'S  BENCH. 


REG.   V.   8T0WMARKET.  i85s. 

Jafi.  26. 
(1  W.  E.  147 ;  8.  C.  17  J.  P.  84.)  

A  pauper  who  has  resided  in  the  parish  of  U.  for  five  years  continuously         ^        -■ 
up  to  the  date  of  au  order  for  her  removal  is  not  removeable  to  S,,  although 
during  that  five  years  she  married  a  man  whose  settlement  was  in  S.,  and 
who  died  during  the  five  years. 

In  this  case  the  question  was,  whether  an  order  for  the  removal 
of  Hannah  Hosier,  a  widow,  a  pauper,  and  her  five  children,  from 
the  parish  of  Uiford  to  the  parish  of  Stowmarket  should  be 
confirmed  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

The  pauper  was  born  and  lived  in  the  parish  of  Ufford,  and  in 
1848  she  married  one  Robert  Hosier,  who  was  settled  by  apprentice- 
ship in  the  parish  of  Stowmarket.  From  that  date  the  pauper 
and  her  husband  resided  without  interruption  in  the  parish  of 
Ufford  until  the  death  of  B.  Bosier  in  1860.  He  had  resided  in 
Ufford  for  three  years  and  six  months  up  to  the  time  of  his  death. 
After  the  death  of  B.  Bosier,  the  pauper  had  resided  continuously 
in  the  parish  of  Ufford  up  to  19th  May,  1862,  and  been  chargeable 
to  Ufford  up  to  that  time  from  the  date  of  the  husband's  death. 

The  question  for  the  opinion  of  this  Court  was,  whether  Hannah 
Bosier  and  her  children  were  irremoveable  from  the  parish  of  Ufford 
on  12th  May,  1852,  under  9  &  10  Vict.  c.  66. 

Bodkin^  in  support  of  the  order : 

The  question  really  raised^  in  this  case  is,  whether  the  pauper, 
having  been  married  during  the  five  years,  and  only  three  and  a  half 
years  having  expired  at  the  time  of  her  husband's  death,  she  has  the 
privilege  of  not  being  removeable  to  her  husband's  settlement  at 
Stowmarket.   He  cited  R,  v.  Glassop  (1). 

Dasent,  contra,  not  called  upon. 

Lord  Campbell,  Ch.  J. : 

This  order  must  be  quashed — there  is  no  distinction  between  this 

case  and  that  of  R.  v.  Glassop,  which  must  be  laken  to  govern 

this  case. 

Order  quashed. 
(1)  76E.  R  225(12  Q.  B.  117). 
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CHANCERY. 


1858. 
Feb,  12. 

Wood,  V.-C. 

[196] 


[  •197  ] 


Re  GARTSIDE'S  ESTATE  (I). 

(1  W.  B,  196—197.) 

The  Court  will  on  petition  appoint  a  new  trustee  in  the  room,  of  an  infant 
appointed  trustee  by  the  testator  together  with  two  other  persons,  and  who 
has  himself  a  beneficial  interest. 

Thb  petition  in  this  case  prayed  for  the  appointment  of  a  new 
trustee  in  the  place  of  an  infant  and  for  a  vesting  order.  The 
testator  by  his  will  gave  all  his  estate  to  his  wife  and  daughter  and 
his  youngest  son  upon  certain  trusts,  under  *which  that  son  took 
some  beneficial  interest.  The  property  consisted  among  other 
things  of  mines,  which  it  was  most  desirable  to  let  on  lease,  and 
the  present  application  was  therefore  necessary. 

Little  for  the  petitioner  cited  Hearle  v.  Greenback  (2). 

[  Wood,  V.-C,  said  there  were  two  questions  here;  first,  the 
infant  had  a  beneficial  interest,  and  secondly,  he  was  appointed  by 
the  testator  himself.  The  first  was  provided  for  by  the  Act ;  for  by 
the  interpretation  clause  the  Act  (3)  was  to  apply  to  cases  where 
the  trustee  had  a  beneficial  interest ;  and  the  words  of  the 
82nd  section  were  so  wide  that  he  thought  they  would  obviate  the 
second  objection ;  and  he  accordingly  made  an  order  according  to 
the  prayer  of  the  petition. 


1868. 
Feb.  24. 

Stuabt, 
V.-C. 

[226] 


Re  LONG'S  ESTATE. 

(1  W.  E.  226 ;  S.  0.  20  L.  T.  0.  S.  305.) 

Where  lauds  which  were  subject  to  a  lease  were  taken  for  the  purposes 
of  a  company,  and  the  purchase-money  in  respect  of  the  leasehold  interest 
was  invested  under  the  Lands  Clauses  Act,  the  company  was  ordered  to 
pay  the  costs  of  the  half-yearly  sales  of  stock  for  the  purposes  of 
distribution. 

A  LBASBHOLD  interest  in  certain  lands  at  Botherhithe  had  been 
devised  to  trustees  for  the  separate  use  of  Lady  Sydney  for  her  life, 
with  remainders  over.    The  lands  subject  to  the  lease  had  been 


(1)  See  Trustee  Act,  1893,  s.  25. 
The  appointment  should  be  without 
prejudice  to  any  application  by  the 
•nf ant  to  be  restored  to  the  trusteeship 


on  his  coming  of  age :  Tn  re  Shdmerdine 
(1864)  33  L.  J.  Oh.  474. 

(2)  3  Atk.  695. 

(3)  Trustee  Act,  1850,  now  repealed. 
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taken  by  the  Commercial  Dock  Company  under  their  powers.  An 
award  was  made  in  September,  1862,  fixing  the  purchase-money  of 
the  leasehold  interest  in  the  land  at  795L,  which  had  been  invested 
and  was  standing  in  the  name  of  the  Accountant-General  to  the 
credit  '*  ex  parte  the  Commercial  Dock  Company."  Sixteen  years 
and  a  half  of  the  term  remained  at  present  unexpired.  The  object 
of  the  present  petition  was  that  22Z.  5«.  5d.,  being  ^rds  of  the  786L, 
might  be  paid  to  Lady  Sydney  (the  petitioner)  for  her  separate  use, 
the  remaining  balance  to  be  paid  into  Court,  and  then  ^rd  to  be 
paid  to  her  half-yearly  during  her  life. 


Be 

LOMQ*S 

Estate. 


Buxton,  in  support  of  the  petition. 

G.  L.  Rv4t8ell,  for  the  executors. 

O.  M.  Oifard  and  Roche,  for  the  tenants  in  remainder,  asked 
that  their  costs  might  be  paid  by  the  Company. 

Druce,  for  the  Company,  objected  to  the  Company  paying  the 
costs  of  the  annual  sales  of  stock,  as  such  was  a  special  arrangement 
for  the  convenience  of  the  parties. 

Stuabt,  Y.-C,  made  the  order  as  prayed,  and  directed  the  costs  of 
all  parties  to  be  paid  by  the  Company,  including  the  costs  for  sales 
incidental  to  the  distribution  of  the  fund. 


Ex  PARTE   CONYBEARE'S  SETTLEMENT  (l). 

(1  W.  E.  458.) 

Under  special  circumstances,  the  Court  will  appoint  one  of  the  cestui  que 
trusts  as  trustee  of  an  estata 

CoNYBEARE  moved  for  the  appointment  as  trustee  of  one  of  the 
cestui  que  trusts  of  an  estate  in  the  place  of  a  trustee  incapacitated 
from  acting,  in  consequence  of  insanity.  All  parties  were  desirous 
that  the  appointment  of  the  gentleman  proposed  should  be  made, 
and  there  were  special  circumstances  in  the  case  not  necessary  to 
be  referred  to  for  the  purposes  of  the  report.  The  Mastbb  of  the 
Bolls  had  declined  to  make  the  order  asked,  on  the  ground  that 
the  Court  ought  not  to  appoint  a  cestui  que  trust  as  the  trustee, 
even  though  there  was  not  any  other  objection  to  his  appointment. 

(1)  Trustee  Act,  1893,  s.  2d;  Rt  Cli$$old*8  Settlement  (1864)  10 L.  T.  N.S.  642 


1868. 
JiMe2i, 

TUBMBR, 

Enioht 

Bbuob, 

L.JJ. 

[458] 
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[B.IU 


Ex  parte 
Coktbkabe's 
Settlkment 


TUENBB,  L.  J. : 

Under  ordinary  circumstances,  no  doubt  the  Couf^'^ll  not 
appoint  a  trustee  who  is  also  one  of  cestui  que  trusts ;  but  the  rule 
is  not  imperative ;  and  when  there  are  special  circumstances,  the 
Court  will  exercise  its  discretion  in  judging  whether  the  case  is  one 
in  which  the  rule  may  be  departed  from.  Here  I  think,  under  the 
special  circumstances,  we  may  make  the  appointment  asked. 

Knight  Bbuob,  L.  J.,  concurred. 


1853. 
July  22. 

Wood,  V.-C. 

[605] 


In  be  The  TEU8TEE8  of  THOMAS  FISHEE'S  WILL. 

(1  W.  E.  505.) 

Order  Testing  leaseholds  in  continuing  and  new  trustees  as  joint  tenants 
(Trustee  Act,  1850,  s.  34  (1)). 

Bird  asked  for  an  order  for  an  appointment  of  tvio  new  trustees 
to  act  jointly  with  a  continuing  trustee,  and  for  an  order  to  vest 
the  legal  estate  in  certain  leaseholds  (held  by  the  old  trustee  by 
way  of  mortgage),  and  the  right  to  sue  in  the  three  jointly. 

WooD,y.-G.,  said,  he  thought  it  would  be  a  reasonable  conBtruction 
of  the  Act  to  hold  that  he  could  make  an  order  vesting  the  estate  in 
the  three  as  joint  tenants. 


1853. 
July  30. 

Wood,  V. 
[533] 


-C 


Ex  PARTE  The  LONDON,   TILBURY,  and  SOUTHEND 
RAILWAY   COMPANY. 

(1  W.  R.  633.) 

Petition  for  payment  into  Court  of  the  di£Ferenoe  between  the  sum 
deposited  in  the  Bank  under  sec.  85  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  whole  of  the  purchase  money  ultimately  agreed  upon,  and  for 
investment  and  payment  of  dividends  of  the  whole  to  the  tenant  for  life. 

The  Railway  Company  in  this  case  had,  under  sec.  85  of  the 
Lands  Glauses  Act,  deposited  in  the  Bank,  to  the  credit  of  the 
trustees  the  landowners,  the  sum  of  260L,  previously  to  their  entry 
upon  the  lands.  The  purchase  money  was  subsequently  fixed  by 
arbitration  at  8002.  The  Accountant-General  declined  to  receive 
less  than  the  8002.,  under  sec.  69. 

A  petition  was  presented  by  the  trustees,  and  consented  to  by 
the  Company,  for  payment  into  Court  of  the  501,  to  the  same 
(1)  As  to  vesting  orders,  see  now  Trustee  Act,  1893,  s.  26. 
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account  as  the  2602.  already  deposited,  and  for  the  investment  of  Ex  parte 

the  whola-800{.,  and  payment  of  the  dividends  to  the  tenant  for  thb  London, 

life.  Tilbury,  * 

**^®-  AND 

WiUiams  for  the  petitioner.  E?frT 

COMPANT. 

J.  T.  Wood  for  the  Company. 
Wood,  V.-C,  made  the  order  asked  for. 


CAMBOTTLE  v.  INNGATE.  isss. 

(1  W.  R  633.)  -ZL 

A  foreigner  temporarily  resident  in  this  country  will  not  be  compelled  to 
give  security  for  costs  while  he  remains  in  this  country. 

[Approved  in  Redondo  v.  Chaytor  (1879)  4  Q.  B.  Div.  463,  456,  458,  48  L.  J. 
Q.  B.  697,  40  L.  T.  797  ;  but  see  now  B.  S.  0.  Ord.  LXV.  r.  6a.] 


INDEX. 

{^Inthia  and  future  indexes  only  ccues  reproduced  at  large  will  be  indiuied,^ 


▲BBITBATION— Award— Bond— Award  of  principal  sum— Bight  to 
interest.     See  Interest. 

BANKBUPTCY— Property  of  bankrupt —Wife's  chose  in  action— 
Beversionary  interest  not  reduced  into  possession  by  husband— Bight 
of  husband's  assignees  in  bankruptcy.     Drew  y.  Long  •    830 

BASTABBY— Defendant  abroad — Summons  served  at  last  place  of 
abode — ^Defendant's  father's  house — Order  made  in  absence — Certiorari 
to  quash  conviction  refused  on  defendant's  return  to  this  country.  IL 
V.  Davie 880 

BIIiL  OF  EXCHANQE— Acceptance  in  blank— Bill  filled  up  twelve 
years  afterwards— Whether  within  reasonable  time — Statute  of  Limita- 
tions— Innocent  indorsee  for  value — Finding  of  Jury.    Montague  v.  Perkine 

862 

BOND — Belease — Indorsement— <<  This  bond  is  never  to  appear 
against  A."— Equity  against  enforcing  bond.    Major  v.  Major .        .    626 

CHABITY  AND  CHABITABLE  TBT7ST— 1.  Cy  pr^s— Gift  to  institu- 
tion which  had  been  discontinued  before  testator's  death — ^Held  that 
gift  failed  and  fell  into  residue.     Clark  y.  Taylor         .        .  .786 

2.  Mortmain — Will— Qift  of  residue  towards  establishing  school 

— Payment  directed  to  treasurer  of  schools  ''now  or  hereafter  to  be 
built " — Possibility  of  appljring  money  to  building  school  house— Qift 
held  void.     Longataffy.  Bennison 681 

3.  Scheme — Gift  for  poor  of  parish— Discretion   of   vicar    and 

churchwardens — Scheme  directing  one  half  of  funds  to  be  applied  in 
maintenance  of  local  schools  and  the  other  half  in  pensions  to  aged  and 
necessitous  parishioners — ^Division  of  parish  into  districts  under  Church 
Building  Act — Amendment  of  scheme —Division  of  charity  estate 
among  districts — ^Application  of  vacant  pension — Education  of  poor 
parishioners — Duty  of  Court — Primary  intention  of  testator.  In  re 
Lambeth  Chariti^iB 844 

COMPANY— Winding-up— Expenses  of  formation— Solicitor's  costs — 
Whether  allowable  as  a  debt— Deed  of  settlement — Costs  of  appeal. 
Terrell  y.  Button 563 

CONTBAOT  —  1.  Consideration  —  Solicitor — Agreement  to  employ 
plaintiff  as  solicitor  to  Company— Promise  to  perform  agreement- 
Pleading.     Emmem  y.  Elderton 288 

2.  Bepresentation — ^Promise  to    leave  by  will — ^Marriage.     See 

Settlement,  1. 

CONVEBSION— 1.  Agreement  conferring  option  to  purchase  land  at 
fixed  price— No  conversion  until  option  exercised.    Ex  parte  Walker    760 
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C0NVEB8I0N— 2.  Leaseholds  — Enjoyment  in  specie  —  Tenant  for 
life  held  entitled  to  enjoy  leaseholds  in  specie  during:  her  life.  Harris 
f .  Poyner 629 

COPYHOLD  —  Inclosure  —  Provisional  order  —  Question  whether 
lands  within  Inclosure  Act — Jurisdiction  of  Commissioner — ^Izgunction 
to  restrain  Commissioner  from  proceeding  to  make  final  award  refused. 
Turner  v.  Blamire 724 

COPYBIQHT — 1.  SemhU,  copyright  did  not  exist  at  common  law : 
it  is  the  creature  of  statute.    Jefferys  v.  Boo^ 389 

2.  Assignment  —  There    cannot    be    a    partial    assignment    of 

copyright.     Jefferys  v.  Boosey 389 

3.  Foreign  author — ^Foreigner  temporarily  resident  here  is  an 

''  author,"  no  matter  where  his  work  was  composed — Copyright  com- 
mences by  publication — ^Residence  in  this  country  at  time  of  publica- 
tion required  by  8  Anne,  c.  19.    Jefferys  y.  Boosey        ....    389 

4.  Englishman  resident  abroad  will  have  copyright  in  a 

work  of  his  own  first  published  in  this  country.    Jeffrrys  y.  Boosey  .    389 

5.  Piracy — First  edition  of  book  registered — Subsequent  editions 

not  registered — Held  that  owner  might  sue  for  infringement  of  matter 
contained  in  original  edition  but  not  for  new  matter  in  subsequent 
luiregistered  issues.     Murray  y.  Bogue 693 

6.  Qrounds    on   which   fairness    or  unfairness   in  use    of 

previous  work  is  to  be  determined.    Murray  y.  Bogve         ,        .        •    693 

7.  English   work    translated    into    foreign   language    by 

foreigner  —  Betranslation  into  English  by  Englishman  —  Held  an 
infringement  of  the  original  copyright.    Murray  y.  Bogue         .  692 

8.  Musical  copyright  —  Foreign    composer  resident  abroad  — 

Assignment  of  musical  composition — Work  brought  to  this  country  by 
assignee — Reassignment  to  British  subject  before  publication.  Jefferys 
y.  Boosey 389 

COSTS.    See  Lands  Clauses  Act,  3,  4 ;  Specific  Performance. 

COUNTY  COURT— New  trial— Bight  to  jury — Cause  heard  without 
jury— New  trial  granted  at  instance  of  plaintiff— Right  of  plaintiff  to 
demand  jury  on  second  trial.    B,  y.  Harwood 860 

COVENANT — ^Breach  of  covenant  for  quiet  enjoyment — Remedy — 
Injunction  or  damages.    Drake  y.  West 803 

CRIMINAL  LAW— Malicious  damage  to  property — Information  on 
oath — Jurisdiction  of  justice.     See  Justices,  1. 

DAMAGES — Damages  are  the  proper  remedy  for  breach  of  covenant 
for  quiet  enjoyment.     Drake  y.  West 803 

DEED — Priority  — Purchaser  for  value  —  Notice  —  Prior  registered 
deed.     Scoit  y.  ScoU 548 

DISCOVERY— 1.  Extent  of  litigant's  obligation  to  give  discovery. 
Chadwick  y.  Chadwick 799 

2.  Production  of  documents— Test  of  materiality — Discovery  in 

cases  of  adverse  title  or  fraud — Discovery  which  might  expose  defen- 
dant to  criminal  prosecution.     Chadwick  y.  Chadwick  ....     799 
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DISCOVERY — 4.  Production  of  documents— Privilege— Title— Pedi- 
gree—Answer  admitting  possession  of  documents  tending  to  show 
pedigree.     Wright  v.  Vernon 687 

5. Defendants  not  ordered  to  produce  documents  which 

they  have  no  right  to  produce  without  consent  of  person  not  before  the 
Court.     Penney  v.  Qoode 744 

6. Trustee   cannot  generally  be  ordered  to    produce 

documents  relating  to  the  trust  in  the  absence  of  his  cestuis  que  trusts. 
Ford  V.  Dolphin 650 

7.  Mortgagee — Claims  under  mortgage  and  under  judgment 

debt — Bill  by  subsequent  mortgagee  to  redeem — Deed  in  mortgagee's 
possession  containing  recital  that  judgment  debt  had  been  paid  off— 
Kight  of  subsequent  mortgagee  to  production.     Cannock  v.  Jauncey .     753 

8.  Denial  upon  oath  of  relevancy  of  concealed  passages  in  letters 

not  sufficient — Opinion  of  Court  that  passages  may  possibly  relate  to 
questions  at  issue — Order  for  production  with  costs.     Caton  v.  Lewis    841 

9.  Inspection  of  documents — Order  for  plaintiff,  his  solicitors 

and  agents,  to  inspect  defendant's  documents— Plaintiff  cannot  take 
another  defendant  with  him  to  assist  in  the  inspection.  Hartley  y. 
BarUey 653 

ECCLESIASTICAIi  LAW— 1.  Church  rate— Monition  for  vestry  to 
fix  rate — ^Majority  of  vestry  refusing  to  make  any  rate  —  Power  of 
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Neglect  or  refusal  to  perform  duty  subjects  those  neglecting  or  refusing 
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3.  Sequestration  —  Tithes  —  Beceiver  appointed    on  behalf  of 

incumbent — Sequestration  by  subsequent  mortgagee  of  advowson,  with 
notice  of  receiver's  appointment  —  Contempt  of  Court.  Hawkins  y. 
Gathercole 671 

ELECTION — Will— Bequest  of  personalty  and  annuity  charged  on 
particular  freehold  estate— Held  that  the  widow  was  bound  to  elect 
between  annuity  and  dower.    Parker  y.  Sowerby 750 

ESTATE— 1.  Estate  for  life— Will — Where  estate  for  life  is  given  by 
clear  words,  the  imposition  of  a  charge  on  tenant  for  life  will  not  of 
itself  enlarge  estate.     East  y.  Twyford 222 

2.  Lease    for    lives  —  Benewal  —  Covenant  —  Begistered 

memorial— Secondary  evidence  of  contents  of  lease.    Sadlier  y.  Biggs    172 

ESTOPPEL.     See  Settlement. 

EVIDENCE— 1.  Documentary— Entry  by  family  steward— Evidence 
to  prove  that  lands  were  part  of  manor — Beference  to  deed  which 
recited  a  lease  demising  lands  in  question  '^parcell  of  manor  of 
Hayling" — Held  to  be  a  mere  recital  of  a  document  which  writer 
had  seen  or  heard  of,  and  not  admissible  in  evidence.  Doe  d.  Padwiek 
y.  Wittcomb 165 

2.  Secondary  evidence  of  contents— Begistered  memorial  as 

evidence  of  contents  of  lease  for  lives.     Sadlier  y.  Biggs    .        .        .172 

3.   Depositions  taken  before    examiner   who  had  died  before 

signing  them  received  in  evidence.  Bryson  y.  Warwick  and  Birmingham 
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EVIDENOE  —  4.  Motion  for  leave  to  examine  a  witness  after  decree 
refused  with  costs.     Howard  v.  Sewdl 884 

5.  Proof  of  death— Idunatie.    £n0«  I^unacy,  1. 

EXECTTTOR  AND  ADMIinSTBATOB  —  1.  Administration  — 
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661 

2. Debt — Specialty  creditor  —  Bond  —  Heirs  named  in 

bond — Priority  over  specialty  creditor  under  security  in  which  heirs 
not  expressly  named.    Richardson  v.  Jenkins 746 

^^  3. Trustee  under  deed,  terms  of  which  would  amount 

to  creation  of  contract,  not  a  specialty  creditor  if  he  has  not  executed 
deed,  although  he  has  acted  under  it.     Richardson  y.  Jenkins     .        .     746 

4.  Implied  assent  to  legacy — Executrix  and  legatee  for  life  of 

leaseholds — Possession  and  receipt  of  rents  during  whole  of  executrix's 
life  (about  two  years)  held,  under  the  circumstsjices,  not  to  constitute 
an  implied  assent  to  legacy.     Trail  y.  Bull 852 

5.  Neglect  to   convert  freeholds  and  leaseholds  —  Liability  of 

executors— l^presentatives  of  tenant  for  life  held  liable  for  loss 
occasioned  by  non-sale.     PattendenY,Hobsoh 814 

HIOHWAY — 1.  Non-repair — Turnpike  road — Conviction  and  order  to 
repair — Summons  issued  by  one  justice  only.      R,  y.  Justices  of  8t,  Albans 

877 

2.  Justices  at  Special  Sessions  have  no  authority  to  order 

officer  to  repair  road  or  to  pay  money  to  be  applied  towards  repairs  if 
turnpike  trust  funds  are  insufflcient^Officer  must  be  given  opportunity 
of  showing  condition  of  funds.    R,  y.  Justices  of  St.  Albans  ,        .  877 

HOUSE  OF  LOBDS — 1.  Judgment  of  House  of  Lords  given  on  an 
appeal  cannot  be  reversed.    Ex  parte  White 125 

2.  But  where  such  an  appeal  and  judgment  have  been 

obtained  by  suppression  and  misrepresentation,  the  H.  L.  will  discharge 
order  granting  leave  to  appeal  and  order  constituting  judgment 
thereon.    Ex  parte  White 125 

HUSBAND  AND  WIFE— 1.  Marriage  settlement  —Expectation  of 
property — Promise  to  leave  by  will — Trust.    Maunsell  y.  Hedges        ,    532 

2.  Parties  to  action — Where  married  woman,  having  separate 

estate,  is  a  party  to  a  suit.  Court  will  consider  circumstances  of  case 
before  interfering  by  interim  order  respecting  property  of  litigant. 
Owen  y.  Homan 516 

3.  Wife's  property — ^Life  interest  in  real  estate — Separate  use — 

Two  suits,  one  to  carry  out  trusts  of  settlement  and  the  other  to  enforce 
claim  on  separate  estate  for  value  of  timber  cut — Inability  of  Court  to 
decide  question  of  right  to  cut  timber  in  first  suit — ^Allowance  of  income 
to  married  woman  pending  suit,  she  securing  value  of  timber  cut. 
Staoey  y.  Southey 723 

4.  Wife's  chose  in  action— Beversionary  interest — ^Interest 

not  reduced  into  possession  by  husband— Bight  of  husband's  assignees 
bankruptcy.     Drew  y.  Long 830 
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*  SUSBAND  AND  WIFK-^6.  Wife's  property— Wife's  equity  to  eettle- 

4        ment — Wife  entitled  to  email  sum — ^Husband  insolvent  and  unable  to 

mskintain  her^Fund  settled  on  wife  although  claimed  by  husband's 

assignees.     In  re  Kincaid^s  Trusts 677 

6. Husband  bankrupt— Wife  having  no  proper  pro- 

T  vision  —  Equity  not  limited  to  moiety  of  fund  in  Court  —  Order  that 
^  £400  out  of  £681  be  carried  to  separate  account  of  wife  and  children. 
*^        Eic  parte  Pugh 648 

7.  Married  woman  —  Separate  estate  —  Nuisance  —  Injunc- 

tion.     See  Nuisance.  > 


en- 


'^^  INCJLOSTJBE.    See  Common. 

1  i>  on* ANT — 1.  Custody — ^Agreement  by  father  to  allow  infant  to  live 

ein  'with  its  uncle — Promise  not  to  take   child  away  and  to  pay  for  its 

'^"  support — Liberty  to  revoke  consent  to  child  living  with  uncle — Child 

,  brought  up  on  habeas  corpus  and  delivered  to  father.    B.  v.  Smith  .    857 

viud  2.  Guardian,  appointment  of— Father  resident  in  India — Ghiardian 

74        appointed  by  Court  during  father's  absence,  although  mother  residing 
in  this  country.    In  re  Thomas 851 

riz'i  3.  Property — Infant's  legacy  of  small  amount  paid  to  father 

itnte       under  special  circumstances.     Walsh  v.  Wcdsh 587 

j>5i 

INJUNCTION — 1.  Application  for  injunction  by  married  woman  to 
'7  ^       restrain  alleged  nuisance  to  houses  forming  separate  estate  refused 

lo«       until  right  established  at  law.     White  y.  Cohen 669 

8H 

2.  Inclosure  Act — Commissioners — Jurisdiction.     See  Copyhold. 

lerto  And  see  Principal  and  Surety,  4 ;  Bailway. 

§77  INSX7BANCE   (LIFE)— Warranty— Misstatement— False  answers  to 

questions  in  form  of  proposal— Answers,  whether  material— Misdirec- 

}rder        tion  to  jury— Bill  of  exceptions.    Anderson  v.  Fitzgerald      .         .        .     202 

uoity  INSX7BANCE    (MABINE)— 1.  Time    policy— Vessel    at    sea    when 

877        insurance  effected — No  implied  warranty  of  seaworthiness  on  the  day 

when  policy  intended  to  attach.     Qibson  y.  Small  .        .138 

"B  ^  2.  Or  at  time  when  vessel  sailed  on  voyage  during  which 


125 


125 


policy  attaches  (per  Lord  Campbell).     Oihson  y.  Small        .        .        .     138 


^^  INTEBEST— Bond— Arbitration— Award  that  certain  principal  sums 
^^Aflt  sl^ould  be  paid— No  mention  of  interest — Held  that  produce  of  securi- 
'°^.  ties  was  not,  as  against  subsequent  incumbrancers,  chargeable  with 
interest.     Collett  y.  Newnham 737 


}D  of  XOBISDICTION— 1.  Equitable— Matter  of  discretion    for    Court    of 

b^        Chancery  whether  it  will  interfere  by  interim  order  respecting  property 

of  litigant— Where  property  not  in  actual  enjoyment  of  any  person, 

ar»te         Court  will  interfere  for  benefit  of  all  concerned.     Owen  y.  Homan     .    516 

case 

-gnt.  '^«  Where  married  woman,  having  separate  estate,  is  party 

516         to  suit,  interference  will  be  accorded  or  refused  according  to  circum- 
stances,    (hven  y.  Homan 516 


3.  Of  justices.    See  Justices. 


ii»e— 
force 

come  JUSTICES— 1.  Jurisdiction— Malicious  damage  to  property— Infor- 

^q(,  mation  on  oath  not  necessary  to  give  magistrate  jurisdiction  to  hear 

-•23         case.    R,  y.  Millard 875 

jj  2.  Highway— Bepair— Jurisdiction  of  one  justice  only  to 

*^,  issue  summons  to  officer  of  turnpike  trustees.    R.  y.  Justices  of  St.  Albans 

^  877 
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LANDLOBD  AND  TENANT— 1.  Lease— Determination  of  tenancy! 
— Option  in  lease — Notice  by  tenant — Performance  of  covenants —  | 
Condition  precedent.     Qrey  y.  Friar 24 S 

2.  Lease    for    lives  —  Renewal  —  Covenant  —  Registered 

memorial  of  lease — Evidence.     Sadlier  y.  Biggs 172 

LANDS  CLAUSES  ACT — 1.  Purchase-money— Payment  into  Court — 
Petition — Difference  between  amount  deposited  under  s.  85  and  tlie 
whole  of  the  purchase-money  ultimately  agreed  upon — Investment — 
Payment  of  dividends  on  the  whole  amount  to  tenant  for  life.  Ex  parte 
London t  Tilbury  aiid  Southend  Rail.  Co 888 

2. Question  of  ownership  of  land  represented  by  money 

in  Court— Construction  of  s.  79  of  Lands  Claiises  Act.  Ex  parte  Freemen 
of  Sunderland 637 

3.  Costs— Fund  in  Court— Petition  for  transfer  of  share  to 

credit  of  cause  instituted  for  administration  of  estate — Jurisdiction  to 
order  Company  to  pay  costs  in  respect  of  transfer — Parties — Costs  of 
other  persons  entitled  to  shares.     Melting  y.  Bird        .        .        .        .811 

4. Purchase  of  leasehold  interest — Company  ordered 

to  pay  costs  of  half-yearly  sales  of  stock  for  purposes  of  distribution. 
Be  Long'a  Estate 886 

LICENSING — Penalty — Conviction  under  Alehouse  Act — ^Borough 
with  separate  commission  of  the  peace  but  no  Court  of  Quarter  Sessions 
— Payment  of  part  of  penalty  to  trecMurer  of  county.     B.  v.  Dale     .     870 

LIMITATIONS  (STATUTE  OF)— Trust  —  Renewable  leaseholds  — 
Renewal  of  lease  without  noticing  trust — Marriage  settlement — Pur- 
chaser for  value — Lapse  of  62  years — Held  that  although  the  original 
possession  may  have  been  wrongful,  those  claiming  under  original 
tencmt  for  life,  not  being  express  trustees  within  s.  25  of  Statute  of 
Limitations,  could  set  up  statute  as  bar.    Fetre  v.  Petre     .  .     703 

And  see  Bill  of  Exchange. 

LUNACY — 1.  Death  of  lunatic— Proof  of  death  must  be  furnished  by 
affidavit.     Ex  parte  Fermor       .        • 883 

2.  Purchase  of  land  by  lunatic— Void  contract.     See  Vendor  and 

Purchaser,  3. 

MANDAMUS — Railway  Company — ^Execution  of  works— Line  cross- 
ing highway — Option  to  carry  line  either  over  or  under  road — Mandamus 
commanding  Company  to  do  one  of  two  things  defective  unless  it  shows, 
on  the  face  of  it,  circumstances  establishing  impossibility  of  Company 
exercising  option.    B,  v.  8.  E.  Bail.  Co 19r) 

MORTGAGE- 1.  Equitable  mortgage— Priorities  between  mortgagees 
— ^Loan  of  mortgage  deed  obtained  for  specific  purpose— Deed  allowed 
to  remain  in  mortgagor's  hands — Fraud — Laches.    Waldron  v.  Sloper    642 

2.  Reversionary  term  —  Vesting    order   under  Trustee  Act  — 

Petition  by  mortgagee  for  order  vesting  in  him  last  day  of  terms 
created  by  underlease  to  him  dismissed.     In  re  ProperVs  Purchase    .    841 

3.  Sale  under  power  in  mortgage  deed  after  death  of  mortgagor 

— Trusts  of  surplus  purchase-money  declared  to  be  for  mortgagor,  his 
executors  administrators  and  assigns  —  Held  that  mortgagor's  real 
representative  was  entitled  to  the  surplus.    In  re  Clarke^s  Trusts     .    796 

NEW  TRIAL.    See  County  Court. 

NOTICE.    £fee  Settlement,  2. 
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I" 

itt        M'XJISANCE — Noisy  trade— Injunction — Married  woman— Bill  filed  in 

.   respect  of  houses  forming^  part  of  separate  estate — Conflict  of  evidence 

— Xf  o  action  at  law  brought — Nuisajice  not  irremediable  and  capable  of 

-'-    coznpensation  —  Injunction   refused    until    right   established  at  law. 

White  V.  Cohen ,     669 

'^'  PAJEtTIES.    See  Husband  and  Wife,  1  ;  Practice,  1. 

*^'  PiLTXiNT — Infringement — Inspection  of  machine — Order  for  inspec- 

tion not  granted  on  affidavit  that  '^  the  machine  used  by  the  defendants 
is  tlie  same  for  which  the  plaintiff  has  obtained  a  patent."     Shaw  y. 

j^.     Bank  of  England 868 

PBKALTY  —  Conviction  under  Alehouse  Act  —  Apportionment  of 
penalty.    See  Licensing. 
ire* 

ion:  POOK  LAW — Removal  of  pauper — ^Five  years'  residence— Pauper  not 

«is.      removeable  to  S.,  although  during  the  five  years  she  had  married  a  man 
.  ^      settled  in  S.  who  had  died  during  the  five  years.    R,  v.  Stowmarket  .     885 

rde»  PbWEB— 1;  Execution— Special  power— Will — Two  distinct  pro- 
u^i^  perties— Part  specifically  devised  by  will— Oeneral  gift  of  residue  to 
'  -'  two  nieces,  objects  of  special  powers— Powers  held  to  be  well  exercised 
so  far  as  gift  of  residue  operated  in  favour  of  objects  of  special  powers. 
*W      Harvey  v.  Stracey 588 

.  V  2. Testamentary  appointment  to  class  ascertainable  at 

future  time,  which  may  then  comprise  persons  not  objects  of  power, 
)ldS'  good  as  to  members  of  class  who  are  objects  of  power — Remaining 
.pg^      shares  go  as  in  default  of  appointment.    Harvey  y.  Stracey  588 

flS  ^' Valid  appointment  to  object  of  special  power  — 

^^  Invalid  attempt  to  impose  limitations  on  appointed  property  in  favour  of 

°  .^j  strangers — Original  appointment  absolute— Failure  of  invalid  limita- 

■  '         tions.    Harvey  y.  Stracey 588 

4.  ^^  Will — Appointment  of  residue  by  wife  to  her  three 

,e4  by       children  by  name,  in  such  manner  as  her  husband  should  appoint— 

,  ^       Appointment  by  husband's  will,  excluding  object  of  power — Held  that 

husband's  appointment  was  bad  and  that  wife's  appointment  in  favour 

jrand       of  the  three  children  took  eflTect.     White  y.  Wih(m       ....     663 

5.  Power    of   sale — Mortgage  —  Surplus    purchase -money.      See 

jj^       Mortgage,  3. 

lUBSt 

Ijq^  PBACTICE — 1.  Parties — Parties  out  of  the  JTirisdiction — Trustees  of 

.^y        creditor's  deed— Parties  added  by  plaintiff  by  amendment  of  bill  but  not 

^  195        brought  before  the  Court— Allegation  that  they  were  in  Scotland,  and 

out  of  the  jurisdiction — ^Held  that  plaintiff  ought  to  have  served  the 

^        trustees.     Moodie  v.  Bannister 763 

jag"*" 

lloved  — _  2.  Payment  out  of  Court — Petition — Payment  out  of  small  sum 

it  ^'        to  solicitor  of  deceased  party  to  suit — Endeavour  to  save  expense — 

Order  not  made,  the  Court  thinking  that  15  &  16  Vict.  c.  86,  s.  44,  did 

^,        not  apply.     Rawlins  v.  M*Mahon 652 

terms  *'*'  ^ 

.  Ml  3.  Pajrment  iuto  Court— S.  44  of  16  &  16  Vict.  c.  86,  held  not  to 

apply  where  estate  to  which  it  was  desired  to  appoint  representative 
W^        was  the  estate  being  administered  by  the  Court.     Silver  v.  Stein      .     661 

8  reftl  FBINCIPAL  AND  ST7BETT— 1.  Discharge  of  surety— Giving  time 

.  '^         —Agreement  between  creditor  and  principal   debtor — Reservation  of 

remedy  against  surety.     Owen  y.  Homan       .  .        .        .        ,516 

2.  Bule  that  creditor  may  give  time  to  principal  without 

prejudicing  his  right  against  surety  provided  that  he  expressly  reserves 
his  right.    Owen  v.  Homan 5" 

R.R. — VOL.  XCIV.  67 
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PBINCIFAL  AND  SUBETT— 3.  Discharge  of  surety— Creditor  not 
bound  in  every  case  to  inquire  into  circumstances  under  which  anotlier 
has  become  surety  for  him— But  inquiry  is  necessary  when  dealings 
between  parties  are  such  as  to  lead  to  suspicion  of  fraud.  Owen  t. 
Homoji 516 

4.  Ouarajity  for  due  performance  of  railway  works — Change 

in  contractor's  firm — Retirement  of  partners— Variation  in  contract 
Sureties  having  notice  indirectly  of  transactions — Injunction— Sureties 
not  discharged.     Woodatck  v.  Oxford  and  Worcester  Rail,  Co,  ,        .     765 

PUBLIC  POLICY— Condition  in  will.     See  will,  4. 

BAILWAY — 1.  Construction  of  line — Embankment  more  than  five 
feet  above  level — Notice  required  by  s.  12  of  Railways  Clauses  Act  not 
given,  but  consent  necessary  under  s.  11  obtained — Terms  imposed  to 
take  opinion  of  Board  of  Trade,  submitting  to  such  order  as  Court 
should  thereafter  make — Otherwise  injunction  to  restrain  Company 
from  proceeding  with  embankment.     Pearce  y,  Wycombe  Bail,  Co.      .     6do 

2.  Option — Impossibility — Mandamus.    See  Mandamus. 

BATING — Church  rate^Validity— Vestry— Power  of  minority.  See 
Ecclesiastical  Law,  1 . 

BECEIVEB  —  1.  Partnership  —  Creditor  —  Principal  and  surety  — 
Arrangement  between  creditor  and  principal  debtor — Allegation  of 
fraud— Application  by  creditor  for  account  and  receiver  refused.  Oufen 
v.  Homan 516 

2.  Tithes — Appointment  on  behalf  of  incumbent — Sequestration 

by  subsequent  mortgagee — Notice — Contempt  of  Court.      Hawkins  v. 
Oathercoh 571 

BELEASE— 1.  Trust— In  what  cases  trustee  may  insist  on  release 
under  seal.    King  v.  Mtdlins .     667 

2.  Bond— Indorsement.     See  Bond. 

BE  VENUE — Legacy  duty — Devise  of  real  estates  to  testator's  sons — 
Power  to  sons  to  appoint  jointure  in  bar  of  dower  to  future  wives — 
Appointment  under  power  held  a  gift  and  liable  to  legacy  duty. 
Sweeting  v.  Sweeting 678 

SEaUESTBATION.     See  Ecclesiastical  Law,  3. 

SETTLEMENT—  1 .  Marriage — Becital  —  Representation — Promise  to 
leave  by  will — Promisor  a  trustee  of  settlement— EstoppeL  Maunsell  v. 
Hedges 632 

2.  Voluntary — Deed,  whether  voluntary  or  for  value — Purchaser 

for  value — Notice — Priority.     Scott  v.  Scott 648 

SOLICITOB— Betainer — Agreement  to  employ  plaintiff  as  solicitor 
to  Company — Consideration — Promise  to  perform  agreement — Pleading. 

Emmens  v.  Eklerton 288 

SPECIFIC  PEBFOBMANCE  —  Costs  —  Objection  by  purchaser  on 

other  grounds  than  title— Failure  of  objection — Title  not  made  out 

until  after  decree— Purchaser  liable  for  costs  of  vendor's  suit  for  specific 

performance,  except  costs  of  making  out  title.     Abbott  y.  Calton       ,    SlM) 

And  see  Vendor  and  Purchaser,  3,  4. 

STATUTE— 8  &  0  Vict.  c.  18  (Lands  Clauses  Act,  1845),  s.  79.  See 
Lands  Clauses  Act,  2. 
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Crrc.      TBNANT  FOB  LXFE—Leaseliolds— SepairSy  liability  of  tenant  for 
•t^iifofop.     SeeWm,  12. 

1         TBrUST  AND  TBU8TEE— 1.  Declaration  of  tmat — Promise  to  leave 
I  by  will— Becital  in  marriage  settlement— Estoppel.    See  Settlement,  1. 

jj^J    2.  Words  "  covenant  or  agree  "  not  necessary  to  constitute 

ml  specialty  contract — ^Declaration  by  trustee  tbat  he  will  stand  possessed 
I5W  on  certain  trusts  sufficient.    Richardson  y.  Jenkins        ....     746 

3.  Appointment  of  new  trustee — Under  special  circumstances 

Court  will  appoint  one  of  the  cestui  que  trusts  as  trustee.    Ex  parte 
Conybeare*s  Settlement 887 


4.  Infant  trustee  appointed  by  testator — ^Beneficial  interest 

in  trust — New  trustee  appointed  in  place  of  infant  on  petition,    /n  re 
OarUide's  Estate 886 


5.  ^—  Trustee  out  of  jurisdiction  —  <' Incapable  unwilling  or 

unable  to  act  "—Application  to  the  Court — Transfer  of  shares— Possible 
breach  of  trust.     In  re  Harrison's  Trusts 794 

6.  Disclaimer  by  trustee — Non-acceptance  of  trusts— Vesting  of 

legal  estate  in  trust  property — Disclaimer  by  devisee  of  deceased  trustee 
I  who  never  accepted  or  acted  in  trusts,  but  did  not  disclaim  in  his  life- 
time.    King  v.  Phillips 807 

7.  Release — In  what  cases  trustee  may  insist  on  release  under 

seal.     King  v.  Mvllins 667 

8.  Vesting  order — Order  vesting  leaseholds  in  continuing  and 

new  trustees  as  joint  tenants.     In  re  Fisher's  Trustees  ....    888 

— —  9.  Mortgage — Trustee  Act.     See  Mortgage,  2. 

VENDOR  AND  PUBCHASEB— 1.  Contract  —  Construction  —  Condi- 
tions of  sale— Offer  by  letter  to  purchase  property  at  given  sum — 
Unconditional  acceptance — ^Particulars  and  conditions  of  sale  not  con- 
structively incorporated  into  contract  merely  because  purchaser  and 
his  agent  had  attended  auction  and  had  copy  of  particulars  and  con- 
ditions given  to  them.     Cotvley  v.  Waits 808 

2.  Specific  performance — Costs — Objection  by  purchaser  on  other  . 

grounds  than  title — Failure  of  objection— Title  not  made  out  until  after 
decree — Purchaser  liable  for  costs  of  vendor's  suit  for  specific  perform- 
ance, except  costs  of  making  out  title.     Abbotts.  CaJton  .  839 

3.  Lunatic  purchaser — Contract  declared  void— Residue  of 

deposit,  after  deducting  vendor's  costs  and  charges,  ordered  to  be 
repaid  to  committee  of  lunatic's  estate.     Frost  y.  Beavan  .     813 

4.  Title — Conditions  of  sale — Sale  under  order  of  Court  of 

Bankruptcy— Title  deeds  deposited  by  one  trustee  with  another  as 
indemnity  against  breach  of  trust— Bankruptcy  of  defaulting  trustee — 
Condition  that  purchaser  should  accept  receipt  of  solvent  trustee  as 
sufficient  discharge  for  purchase-money  —  Held  that  condition  was 
reasonable  and  that  concurrence  of  cestuis  que  trust  was  not  necessary. 
Groom  v.  Booth 771 

WILL — 1.  Construction — Annuity  to  son  after  death  of  tenant  for 
life— Restraint  on  anticipation  —  Gift  over  on  insolvency  —  Death  of 
son  in  lifetime  of.  tenant  for  life  without  having  become  bankrupt — 
Son's  personal  representatives  held  entitled.     Day  y.  Day  833 

2.  Charge  of  debts— Devise  of  copyholds  "and  also  all  my 

live  and  dead  stock,  household  furniture  money  and  securities  .  .  . 
after  payment  of  my  just  debts" — Held  that  testator's  copyholds  were 
charged  with  payment  of  debts.     Moor ts  \,  Whittle      .        .        .  795 
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WILL — 3.  Construction — Devise — Contingency — Condition  precedezxl 
or  subsequent— Contingent  gift  has  real  existence,  capable  of  beizL^ 
operated  upon  by  a  condition  subsequent,  even  thougli  condition  vrLli 
necessarily  take  effect  (if  at  all)  before  contingency  can  happen., 
EgerUm  v.  Earl  Broivnlow J 

4. Condition^Acquirement  of  title— Limitation  over  i: 

title  not  acquired — Proviso  void  as  being  against  public  policy 
Egerton  v.  Earl  Brownlow 1 

5.  Estate  of  trustees — Gift  to  A.  and  B.  their  executors  and 

administrators  as  trustees — Bequest  of  trust  estates  by  surviving 
trustee  to  C.  and  !>.— Held  that  C.  and  D.  took  only  legal  estate  and 
were  not  entitled  to  execute  trusts.    In  re  Burtt's  Estate  .         .     67ii 

6.  Estate  tail  or  for  life— Executory    trust — Meaning     ai 

''son,"  ''grandson"  and  "inherit" — Imposition  of  charge  on  tenant 
for  life  will  not  of  itself  enlarge  estate.    East  y.  Twy ford  ,        .        .     22:^ 

7.  Property  passing — Gift  of  "  money  on  securities" — Sel<] 

not  to  pass  legal  estate  in  mortgaged  property.     Re  Cautley  80ri 

8. Words  passing  real  estate — Oiit  of  "  all  the  residuo 

of  my  estate  and  effects  "  held  to  pass  real  estate.     IfAlmabie  y.  Mo%eleif 

782 

9. Estate  in  fee — ^Words  passing  real  estate — "Beaidue 

of  my  effects  real  and  personal."    Lord  Torrington  \ .  Bovrman    .         .     797 

10. Absolute  interest— Gift  to  invest  for  benefit  of  daughters, 

followed  by  limitations,  held  not  to  be  an  absolute  gift.  Whitehead  v. 
Renmit 848 

11.  Bequest  of  personalty — ^Absolute  or  defeasible  interests 

— "Dying  without  children"— Possible  absolute  interests  by  will  cut 
down  to  defeasible  interests  by  will  and  codicil  together.  Bird  v. 
Webster 683 

12.  Gift  of  residue — Leaseholds— Repairs — Tenant  for  life 

and  remainderman — Repairs  by  tenant  for  life — Repairs  held  payable 
by  residue  and  not  by  tenant  for  life.    Harris  v.  Foyner     .        .        .     629 

13.  Gift  of  residue  to  legatees  "specially  named" — ^Held 

to  mean  "described"  or  "mentioned"  and  that  legatees  merely- 
described  took  shares  equally  with  those  named.    In  re  Holmes*  Trusts 

674 

14. Gift  to  A.  for  life  and  if  she  died  without  issue  then  to 

B.  and  C.  to  be  paid  at  21  if  both  living,  if  either  should  be  then 
dead,  to  the  survivor — Death  of  B.  and  C.  after  21  but  in  lifetime  of  A. 
— Death  of  A.  without  issue — "  Then  "  held  to  refer  to  death  of  A. 
without  issue — Residuary  legatee  and  not  representatives  of  B.  and  C. 
entitled.     Widdicomhe  v.  Midler 734 

15.  "Heirs  of  their  bodies,"  applied  to  personalty,  held 

to  mean  "  children  "—Children  taking  in  substitution  for  parents. 
Fattenden  v.  Hodson 814 

16.  "  Issue  "—Gift  of  personalty  to  A.  for  life— Gift  over  on 

death  of  A.  without  issue — ^Held  that  all  the  issue  of  A.  (and  not  merely 
children)  were  entitled.     Hall  v.  NcUder         ......    798 

17.  Precatory  trust — Gift  of  real  and  personal  estate  to  wife 

for  her  sole  use  and  benefit  "begging  and  requesting"  that  at  her 
death  she  should  bequeath  it  to  such  members  of  her  own  family  as  she 
should  think  most  deserving — Held  that  the  wife  took  absolutely. 
Oreen  v.  Marsden 789 
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iditios  pmsi  WIUj— 18.  Construction — Secret  trust— Direction  to  pay  debt  owing 
capibld  o/kto  A.  and  B.^-Debt  not  really  owing^— Money  to  be  held  on  secret  trust 
gh  condition — Intention  not  communicated  to  A.  and  B.  until  after  testatrix's  death 
1C7  cu  kff — Oift  held  good  as  a  legacy,  even  if  there  was  no  debt.  Longstaffy, 
,     ,    .  Henntson 581 

.  i..^.   ^     19.  Bemoteness  —  Gift   to    great-grandchildren  void   for 

MT^renioteness.     Whitehead  y.  Bennett 848 

•     •    •       20.  Substitutional  or  additional  legacies— Legacies  given 

to  same  person  by  different  instruments  prima  facie  cumulative — ^Bule 

tr  execotoiii  ^j^ay  be  excluded  by  slight  indications  of  contrary  intention  in  latter 

8  by  trnin  instrument.    Busaell  v.  Dickson 116 

>gaJ  eftotett 

.     .  21.  Vested   interest  —  Tenants  in   common  —  '^  Without 

leaving  any  issue  "  read  '^  Without  having  any  issue."    Ex  parte  Hooper 

t-Xeaninf  >  657 

irge  on  tetf      22. Share  of  deceased  chUd— Period  of  vesting— Death 

"of  child  after  death  of  tenant  for  life  but  before  division  of  fund  — 

ti  i*'--ili  Representatives  of  deceased  child  held  entitled  to  share.     Re  Dodgson^e 

ai  Trust  .............     732 

U    '     -^ 

^       23. Devise    to    trustees  with    power    to    "  let  " 

^^^^'u?  ^^"^^^^  ^^^  testator's  nephews  and  nieces  should  attain  21  —  Direc- 
viiun.^*^^  tion  to  sell  after  youngest  nephew  or  niece  should  be  of  age  and 
"  divide  proceeds  among  nephews  and  nieces — Held  that  all  nephews  and 
_^^V|^  nieces  attaining  21  took  vested  interests,  whether  dying  before  or 
'  ;y  surviving  period  directed  for  sale.    Parker  v.  Sowerby  750 

.^^        WOBDS— "  Begging  and  requesting."     See  Will,  17. 

ll'hiUiifO^'^       "  Covenant  or  agree."    See  Trust  and  Trustee,  2. 

''Grandson."     See  Will,  6. 

b*  ^{^        -    -  "Heirs  of  their  bodies."     See  Will,  15. 

,,.   //irij         *«Inherit.'»    See  Will,  6. 

"  Issue."     See  Will,  16. 

jit  for  ii* 

I J  j^ygbii .  <<  Money  on  securities."    See  Will,  7. 

•  ^^         ."Son."     iSwWill,6. 

^'''i!dy         "  Specially  named."    See  Will,  13. 

,j,/  -frf         *  i  Without  leaving  any  issue."     Sec  Will,  2 1 . 

me  off 

hof^ 

gnd  ^ 

'  .  '^ 

r,  hei^  END   OF   VOL.   XCIV. 
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